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Cáleutta Law 


Vol. 
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. ` Ind. Cas. 


Page. .. Vol. Page. 


118 


-96 474 


126" 100 278 © 
129 Not reportable, 
ICO 718 


131 1 
138 -.IOI 542 
M23: » 183 
146 . <n 527 
: 151- > TOO. 413 
161. JO 854 
188 ^ 7 , 349 
191 » 130 
194  .I102 384 
199 IOI 478 
202: JOO &30 
204 -IOI 481 
207. - 607 
211 ^, . C07 
: 213 98 af 
218 . IOI 688 
222. . O97 R91 
225 ` JOI 901 
229 -'[02 195 
230 » 128 
283 -> BTL 
244 100 441 
249 103 93 
255 JOI 124 
263 100 1 
268 » 89. 
274 99 749 
270 .  , 080 
.282. 100 485 
297 yy 99. 
300 fi 91 
305 3 93 
308 M 77 
313 oy 56 
318 » - 668 
“323 102 8:5 
386 100 130 
395 ^ ^ , 86 
404 105 469 ° 
408 99 669 
418 .100 126 
420 IOI 20 
496 103 65 
432 99 941 
435 -100 105 
441-- --,. 997 
454 IOI 50 
458 ^ 103 625 
482 » 639 
469 IQI 183 
474 IO2 370 
E04 IOI 44 
507 . » A 
012 — , 79 
520 ORC 
531 ICO 713 
544. IOI 442 
548 » 373 
553 103 i 
557 104 «88 
561 » 946 
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Calcutta Law Calcutta Law Calcutta Weekly Caleutta Weekly Caloytia Weekly 
Journal, Journal, . Notes, Notes, n Notes, . 
Vol. XLV —conceld. |Vol. XLVI—coneld.! Vol. XCXXXI—contd.| Vol. XX XI—ocontd. | Vol. XX XI—concld. 

Ind. Cas. Ind. Cas. Ind. Cas. Ind. Oas. $ Ind. Cas. 
Page. Vol, Page. | Page. Vol. Page. Page. Vol. Page. | Page. Vol. Page, | Page. Vol. Page. 
566 104 199! 280 - JOG 488| 254 IOO 797 | 538 97 543) 894 103 659 
571 , 206} 282 105 255| 258 97 879! 540 103 561; 898 ICO 510 
577 105 28| 287 , 199| 262 „ 838} 550 , 538| 908 1083 sco 
581 96 867| 201 » 957 | 268 99 921| 552 » 549 | 908 , 810 
581 99 937 292 , 2963, 271 YOO 227| 554 IIO 217] 910 IOI 779 
588 106 371| 297 > 279) 981 - 851) 557 103 609/21 104 4 
589 103 366 | 307 106 117, 282 », 614 566 ICO 668; 926 IOS 890 
591 100 827, 322 103 13| 286 - > 441| 570 IOI 44| 930 104 £28 
597 IO2 108! 34l FOI 38) 290 » 785, 572 IO3 605 940 ^on» 245 
605 IOI 873, 344 » ALLE] 293 98 1031, 576 af 69 | 913 102 599 
613 » 515] 349 [O5 788| 299 160 997| 580 110 130| 950 103 366 
620 » 779| 353 106 509, 308 » 781} 583 103 553 | 953 104 387 
633 102 610| 362 » 516) 310 , "3| 589 OI 294| 960 „o 441 
638 1083 771| 368 , 545| 314 , 718] 593 102 647| 963 » 0635 
393 105 694; 317 99 581| 615 98  89| 964 ^o» 443 
Vol. XLVI. 406 IOS 17| 324 » 650] 619 IO2 017, 965 102 198 
. 413 IO5 703, 329 IOO 837| 62] 100 1j 972 IOI 426 
July to Dec, 1927, | 420 106 11 332 101 133| 625 3 32 | 973 104 484 
428 „ 252| 334 YOO 823| 630 103 120| 985 „ 206 
1 102 198| 433 ” 981| 337 „ 827 | 634 , 1?4| 990 &. 15 
9 104% 476 | 441 103 522] 340 » 830] 646 IOI 3 | 996 » 903 
13 103 386; 452 IOG 324| 341 97 217| 019 5 20; 998 IO2 610 
31 » 180 | 455 » 277| 318 100 868] 653 102 513|1009 104 1 
35 104 433; 515 107 372| 358 » 903 | 667 » 547] 1004 . IOS5 356 
40 » 456 | 527 106 851| 365 99 669] 070 IGO 86 | 1097 . IOS3 674 
46 » 919| 530 , 854) 374 FOE 530| 677 FOI 355 | 1012 104 742 
5l » 151] 535 IOS 6831 382 » 5387} 683 103 629 | 1016 » 180 
57 i 1j, 550 104 803] 384 » 539 | 686 , 634 | 1021 IOI 545 
61 IO7 225; 552 IOG 859; 387 » 606] 691 *- 799 | 1027 104 476 
76 104 257; 555 » 836| 3:8 , 607) 695 IOI 29 1030 105 568 
93 » 494 | 558 » 841} 320 -99 686| 700 , 353 | 1031 » 564 
lll » 566; 561 » 843 | 393 00 126| 703 102 8°71 1033 „ 565 
116 » 571] 566 » 818 | 891 FO! 609] 711 102 903 | 1035 97 731 
118 » 976 | 570 107 355 | 397 » 673 | 717 IOI 1 | 1040 102 533 
121 ” 419| 573 „ ATE | 408 ” 622| 730 FOS 648/1045 106 335 
123 IOI 736 | 575 A 95 | 410 „ 661 738 » 655 | 1017 » 353 
123 102 639] 579 I05 65) 413 99 719) 739 » 644 | 1050 » 143 
136 » 999 | 584 107 91 417 96 83 741 FOI 442 | 1052 » 146 
145 105 °12; 592 IOI 760 | 419 102 370) 744 j 50 | 1053 IO3 386 
149 js 22 | 8596 HOG 510| 432 101 9 | 747 104 559 | 1063 IOI 873 
154 „ 225 | 607 107 86] 436 102 3471 °750 è » 947 | 1068 105 67 
156 4 228 438 93 567| 765 102 815 4018 102 639 
160 104 905 — 444 100 22, 799 IOI 79] 1087 101 203 
168 4, 622 446 102 395; 80! IOO 91 | 1092 1023 518 
172 », £25 Calcutta, Weekly 418 „ 398| 806 105 369 | 1097 104 608 
179 » 694 | Notes, Vol, XX XI. | 450 » 823] 814 » 348 | 1099 » 812 
182 103 468 e. 454 TOI 1011 818 103 468 | 1102 » 905 
186 104 711] Jan. to Sept. 1927, 462 IGN 130| 822 104 136 
188 103 518 169 5 56 | 825 » 249 Vol. XXXII.. 
197 » 725] 174 96 887| 473 103 13| 828 » 1l 
209 104 375| 179 98 925 | 485 IOQ 485| 830 IOI 414 Nov.-Dec. 1927, 
214 » 139, 184 99 205] 495 IO2 889] 835 103 1 
225 » 729 192 100 7| 496 KOI 27] 838 » 125 1 IO! 736 
227 » 717 195 $2 1033 | 499 102 1130} 847 » 754 3 107 449 
281 » 337} 198 9% 898| 502 » 15] 850 » 740 10 BOG 91 
237 ” 92 | 205 “96 199 506 TOR 183 | 843 401,368 16 » 117 
241 » "744 | 215 O8 147| 509 HOO 1051 857 » 17 28 105 $788 
247 105 600| 221 o 576| 514 „93| 860 97 12, 30 107 295 
250 , $05, 231 97 817| 517 102 108] 864 103 683 44 IOS. 309 
2530 104 733; 235 IOO 140* 521 IO! 124 | 874 . 692 48 105 725. 
257° 105 217] 239 » 113| 597 , 180% 878 104 422| 53 106 27 
260 103 533! 242 » lla 530 99 62) 881 103 790 57 404 199 
207. 105 708} 245 „e 77| 532 ` TOL 660] 855 bOL. 359] él 2251 
272 » 220 | 252 -96 142| 533 © » %49 | 890 » 7 16 106° 252 
e. e 
. e 
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Caleulla Wee) 
Noies? -> 

Vol. XXXII~coneld. 
Ind. Cas 
Page. -Vol. Page 
. BL 105 279 
88 » 108 
93 104 375 
98 106 561 
101 », 542 
105 93 565 
108 107 70 
112 5». 90 
114 . -p BB 
17. IOS 287 
119 , 220 
125 106 848 
128 „ -880 
132 „o 875 
133 , 885 
140 », 867 
144 107 | 90 
M5 104 139 
153 106 488 
154 107. 80 
.160 105 857 
+162 106 718 
164 an 
170 104 92 
173 106 17 
19- 107 “68 
.181 ` x 19 
184 »  ?81 
192° IO4 668 
195 III 725 
Lahore, I.L R. 
Series, Vol, VILI. 
Jan, to Dec. 1927, 
1 100 721 
238 96 1002 
19. 97 435 
?2 - 100 732 
2 97 318 
30 . 5», 241 
35- IOO 545 
38 » 540 
4l .99 952 
46 96 788 

, 48 » 749] 
52 »- 815 
^ 102 .523 
98 97 358 
100 IOI 596 
103 O9 944 
105 JOI 762 
111 99 756 
14 , 328 
11 JOI 830 
123. 100 : 60 
e 127 IOI 5807 
136 * » 892 
139 . , 635 
KT 99 492 

-M9,. IOI 818 | 
° te 





Lahore, I. L. Ru Lahore, I. T, R., Lahore Law 
Series, ` Series, ournal, 
Vol. VIII—contd. | Vol. V1II— coneld. Vol. I X—contd, 
Ind. Cas Ind. Cas. ' “Ind, Cas 
Page. Vol. Page, | Page. Vol. Page. | Page. Vol. Page. 
156 99 648, 613 105 826 | 130 99 :67 
161 97 338) 617 107 596] 133 “100 545 
167 100 907, 632 106 176) 135 99 898 
173 102 807| 647 IO9 339 136 102 304 
181 103 506 | 651 103 889 | 141 858 
193 IGO 126 | 655 IO9 266| 146 ` IOI 544 
196 102 -779 | 662 » 230. 149 <- p 644 
198 99 812| 666 » , 999) 152 102 -194 
203 104 109 | 671 4, 228| 154 JO 541 
205 99 822 | 673 105 785| 157 - 103 742 
208 102 796. 678 IO7 781; 165 104 418 
212 O 684) 681 102 843 | 169 109 939 
215 100 84) 68 » 74) 174 02 280 
219 m 54, 6093 104% 202| 178 100 . 472 
225 102 836 | 702 102 801! 180 » 548 
230 TIO 225) 711 109 817! 184 - 965 788 
24l 102 817| 716 103 400] 186 IO: 295 
253 ICO 22) ‘719 » 274) 189 oy 29 
257 99 770| 721 , 437] 191 100 596 
263 103 206 | 730 IIO 264| 193 so 28 
265 99 1039 | - 195 102 432 
267 ,- 608 — 197 “100 577 
269 100 97 199 , 492 
274 » 955 Lahore Law 206 „ 468 
276 » 548 | Journal, 209 » 232 
981 » 994 Vol. IX. 21L 4 +122 
306 103 470 .| 213 -IOI 596 
308 „ ‘4941 Jan. to Dec. 1927. 218 - » 254 
310 œ IOO 816 218 4, 153 
318 102 5!) . 1 99 818, 220 . 102 829 
320 100 716 5 100 854 | 293 103 479 
396 » 107 7 „ 156] 231 » 470 
389 iO! 153 9 » 836| 233 101 742 
331 1083 201; 12 » 108) 931 . 104 515 
335 - 102 298 14 » 829) 245 102 679 
340 IGO 913] 19 » 595| 248 IOI 172 
347 101 1391" 2 » 426| 232 FOS 485 
351 106 141 25 99 770) 295k .102 42 
354 100 675; 30 IGO 110; 257- J03 623 
36 104 817 32 109 £30/ 260 4, 798 
360 IOI 209| 36 69 326| 262 103 451 
362 S 111 39 O3 *60| ?68 103 83 
366 , 850 42 99 1039 | 270 ^ 898 
373 ».' 725 45 »  65| 276 102 893 
384 104 819 57 4. 648 | 281 IO? 516 
496 106 312 61 IGO 53| 285 102 423 
501 » 10| 63 IOI 519| 999. 615 
514 „` 59| 68 . 96 890) 293 705 
591 IOO 231 16 IGO 475) 296 103 466 
594 IOI 6144 80. IOI 444 | 301 » 437 
597 105 204 81 96 895 | 309 102 811 
531 102 46 89 IGO 662! 311 133 715 
536 » 238 91 99 945 | °315 I9 513 
541 106 225 9+ 109 820| 619 103 444 
54 IOI 172| 96 99 909] 329% ]O9 345 
549 97 783 98 Not reportable. | 331 » 342 
55* 102 149| 100 101 491b 334 "320 
568 7 IOI 182) 103 » 493 | 337 Not reportable. 
570 » 483) 109 » 608] 339 104 369 
573 » 395 | 111 Not reportable. » 349 103 616 
564 * 102 313% 114 , 991038] 347 104. 146 
599 5 37| 117. IOI 201 e ool 106 224 |. 
597. OI- 373| 119; IO2 69]| 35% . IOO 675 
6609 05 807 1% | | as | 354 ^^ IOS 201 
. 
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. Lahore Law 
- Journal, Š 
. Vol. 1X—conold, 
Ind. Cas, 
Page. Vol. Page, 
357 _. 103 .101 
359 104 817 
862 ` JOS 785 
305 . 102 558 
369 103 413 
373 IOI 13 
376 102 238 
379 103 769 
384 Not reportable 
393 IOS 653. 
3986 . IOS 


399 Not reportable. 
400 ^ 46 


102 

405 „n 298 _ 
408 103 833 
411 106 108 
414 " 98 
417 . [Q4 318 
420 - 109 817 
424 ^ [O05 817 
:428. 103.752 
433 102 313 
440 103 835 
444 "4, 865 
455 5» 775 
- 463 104 127 
468 106 804 
477 104 726 
481 `` IOG 570 
482 109 215 
484 » 169 
486 , 641 
468 „a 165 
493 18¢ 40 
496 OI 373 

502 '169 399- 
$08. 106 455 
511 IOS 817 
514 109 356 
518 , 321 
522 4, 854 
525 Not reportable. 
526 105 850 
529 Not reportal le. 
533 107 495 
536 » 753 
541 IIO 811 
513 106 242 
“BAS ' » 488 
517 107 6:4 
548 . . 603 
550 105 569 
566 106 ,826 
569 104 202 
517 IOG -6:5 
579 107 609 
53 [108 £71 
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1927 
Punjab Law 
Reporter, . 
Vol. XXVIII. 


Jan. to Dec. 1927. 


Ind. Cas. 

Page. Vol. Page. 
1 100 - 19 
3. » 418 

6 TOL .324 
8 Not reportable. 

9 IOI 328 
10 98 503 
14 99 592 
15 » 770 
ly » 851 
21 » 815 
27 » 324 
29 B8 54 
30 99 929 
4l . » 962 
45 IOI 830 
48 99 29:6 
50 », 958 
52. ». 970 
-55 ICO 3:6 
57 » 426 
' 69 €G 467 
“61 » 415 
62 99 952 
65 . J00. 53 
66 Not reportable. 
08 IOI 325 

71 ICO 156° 
72 » 108 
74 Not reportable, | 

18 IOO 54 
82 Not reportable. 
86 99 291 
88 O8 940 
90 100 168 
93 =< „`. 415 
96 | 109 799 
“08 » 820 
99 100 831. 
101 » 662 
103 » 710 
' 108 » 9000 
107 . » 712 
109 "m 1 
118 99 749 
117 100 22 
119 " 707 
121 » 786 
123 IOI 519 
127 100 738 
130 IOI 520 
132: ICO 909 
134 3 n 110 
136 y 695 
138 104.418: 
143 100 783 
146 ty, 815 
148 » 839 
130° » 625 
153 n 929 
137 » 672 
158° [OI 264 
Ju 00 546 
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Punjab Law. : 


Reporter, ` Reporter, ' 
Vol. XXVIII Vol. XXVIII 

— contd. —contd. `, 

Ind. Cas Ind. Cas. 

Page. . Vol. Page. | Page Vol. Page. 
166 102 511| 34 IOO f4 
167 ` FOO 126| 344 102 807 
169 HOE 544] 319 » 796 
lil 102 553] 351 99 812 
173 IO! 5411, 355 103 506 
174 » 6441 363 ICO 907 
127 . » 192) 367 103 470 
178 - IOS 328| 369 .^ , 454 
181 102 4:6| 370 » 8543 
184 » 358| 71 » 486 
187 IOI 388| 375 » 7M 
192 102 423| 377 » 194 
196 » 198| 378 » 292 
197 » 33| 30 » 487 
199 IOI 483 | 386 - » 419 
201 » 201 | 388 » 444 
201 » 444] 396 » 616 
205 » 747| 400 105 603 
209 » 151l] 403 104 726 
211 Not reportable. | 406 » 102 
212 IOI 139) 407 - » 015 
215 » 181] 414 IOI 807 
"217 102 9| 420 n -B818 
290 » 101] 425 » 153 
222 . 62 167| 427 » 762 
227 ICO 733| 432 IOS 494 
: 228 iOI 608] 433 n 206 
230 102 432| 434 «102. 836 
232 98 393 | 438 99 1039 
235 Not reportable. | 439 - 102 5 
2388 . 100 544| 440 99 C08 
2390  - „ 515] 441 100 955 
241 - 102 304 | 443 s 9. 
215 93 612| 416 4 948 
257 103 90| 419 97 318 
258 — n»n 869} 453 IO3 1 
. 260 102 552| 455 . IOO 721 
263 .  , 698] 461 Not reportable, 
266 - . ,, 694| 463 "^ TOI 373 
212 ICI 778 | 468 105 569 
218 . FOO 232, 481 96 788 
275 IOI 588| 483 t9 822 
277 IO2 295} 485 102 779 

279 IOI 6631 486 99 7 
283 97,435 | 489 104 109 
285 IGO 540| 490 100 . 732 
287 98 612| 492 S9 684 
289 102 418| 494 » 914 
295 '» 42] 495 IO] 596 
207 -> „  088| 497 104 234 
299 *' IO3 798, 514 103 769 
300 IOI 635/ 518 | 98 875 
303 IOG 474; 519 “103 201 
307 TOL 742| 521 JOO 716 
311 102 679) 537 105 593 
313. » 492] 539 ' 99 648 
.922 » @5L) 542 ^ IOG 10 
324 IOO 472} 550 i 59 
325 . IOS 742| 554 109 425 
330 102 280| 559 “FOO 234 
334 . [00.0939"| 561 IOS 785 
338 " ]O2 615| 584 e 102 %38 
9 - 05 220 





" "Punjab Law 


Regorter,' 
' Vol; XXVIII " 
" — —conold, s: 
e Ind? Gas. 
Page Vol. Page. 
575 103 199 
577 104 230 
580 - „ 56) 
583 », 630 
590 » 903 
593 » 636 
595 » 661 
601 106° 325 
604 104 585 
605 » 5&6 
607 ICO 23 
608 103 485 
610 » 479 
617 IO2 25 
619 100 5:7 
620 , 422 
626 » 122 
627 n 468 
631 162 558 
634 is 37 
637 105 8:6 
640 103 516 
613 . 102 313 
619 - IOS 708 
(655 103 715 
658  .lOI 355 
' 665 162 149 
67t 106 421 
079 103 854 
681 - 105 204 
683 103 858 
688 ICG 342 
602 »  14l 
694 ICO 675 
695 104 817 
698 IOI 171 
700 - 850 
705 ~ IO2 298 
*708 z IOO 943 
712 104 


—— 


Madras, I. L. Ry 
Series, Vol. L. 


~ Jan, to Deo, 1927, 


1 99 697 
5. 92 846 
. 10 98 291 
27 94 512 
$4 SH Oa 
49  '» 9B, 156 
6Y .-" 96" 962 
87 97, 1008 
au 

ME 

88 - BB i66 
91 .- 92 “799 
94 e99 609 
121 i js 
190 q 152 


849. 


Madras, I. L, R., 











Series, 
Vol. L—contd, ° * 
UE Ind. Cas 
Page, -- Vol. Page 
135 | 99. 8 
“161 98 516 
175 99 140 
18n IGO 66 
*193^ “sy 108 
.201 98 828 
217 99 6t0 
228 - 4. -503 
239 » 284 
249 n. 496 
256 "a 185 
259 100 1053 
261 a 005 
214 ' O93 42 
300 99 241 
308 » 512 
32 96 993 
329 98 63 
331 ‘p 1070 
388 100 2091 
340. » 655 
88  . IOI ‘390 
372 5:400 - 660 
880 ^O^, 7157 
390 ^ 99 5386 
403 ^a 677 
412 100 484 
417 toas NB 
431 IOI 79 
431 100 607 
44] - 99 452 
449 ^ -O5 576 
462 ' 98 99 
467 “yy 988 
474 » 417 
479 -69 36 
482 - 4 090 
488 100 72 
494 98 552 
497 IOI 545 
, 508 , 119 
520  . 97 850 
535, 100 1018 
-541 IOI 12 
548° 100 : 10 
567. » 420 
582 102 “250 
595 -` , 846 
684 103 394 
020 “102 316 
630 --1G0O 522 
646 - 101.479 
654 = 4 486 
660 *97 669 
663: 100 .239 
667 |, e537 
673 O2 481 
677 03 502 
687 ». 802° 
696 y SIH 
708 FOO 6048 
141 103 3 
728 102" 270 
189. * 99.12 
| .. - E a om X 


Madras, I. TER; 


. Series, . 
»'* Vol. L—coneld. * 
A Ind. Cas. 
Page. Vol. Page. 
735 98 597 
* 740 O9^ 44 
“745 100 .355 
750 TO! .495 
752 102: 2110 
184. » 347 
760 » 218 
763 104 703 
765 ` », $615 
770 ` [O5 158 
776 ` 102 ^02 
756 1095. b 
800 ty 2424 
84 . 103 323 
“B13 », 677 
815 106. 138 
8u- -IOO 235 
839 104. 252 
811 -100 331 
815 - IOI 687 
817 ROF 223 
R53 » 292 
$55. 103 tie 
806 104. : 472 
877 s 488 
882 103 215 
891 y 7 
‘897 105- 248 
913 102 502 
916 104 719 
920 IO6. 127 
923 105 489 
- 927 106 150 
941 105 793 
-948 -IOG 61 
956 105 782 
961 , 804 
977 » 165 
981 104 642 
987 IOS 147 
Madras Law 


Journal, Vol. LII; 

` Jan, to June 1927. 
i 99 677 
709 


8 en 
13 » 603 
15 5» 637 
17 ». 989 
:20 en» 571 
32. ». 946 
34 — , 687 
38," 98 828 
59 o 99 468 

e 99 » 902 
2 s n a38, 

0 " 5 
8i J 639 
90 


a M5 


te 
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INDIAN CASES. 








Madras Law 


Madras Law Madras Law 
2 Journal, , Journal, Journal, ` >- 
Vol. LII—contd. : | Vol. LIf—contd: Vol. LII—coneld. 
^ Ind. Cas. Ind. Oas.. Ind. Cas. 
Paget Vol. Page. | Page. Vol. Page.| Page. Vol. Page. 
94 99 274 331 IOI. 379 | 707 100 1053, 
“100° ^ 9811 387, 100 1018 | 709- ICA 405 
108 100 2801 390 » 1007| 7IL ^" 102 885 
118 ^, 128 . 392 TOI 436 | 715 IOO 668 
121 , 263] 396 100 776| 720 -: ., 130 
` 123 “99 954, 399 99 977| 729 IOI. 373 
128 100 -72} 40 IOO 56] 734 ^ „ 48 
133 ': 93 1055,| 407° 5 91 ' 
135 Not reportable. | 412 ae 93) | Vol. LIII 
137 100 | 20| 415 JOI 420 f 
140 ‘O29 816 | 426 105 469, July to Dec. 1927. 
- 148 100 120 | 430 99 639 i ; 
'148 n 522 441 100 126 1 103 388 
153. " B15| 443 102 246| 18 104 476 
155 , 900; 460 IQI 655 22 -JOI 736 
157 ,  82| 461 »  50| 23 102 610 
161 "157 | 466 5 gol- 30... --590. 
Ut » A81. 472 ^ 44 38 103 -829 
173 238| 474 " 396] 42 107 225 
176 " 9$39| 477 102 23| 5? 101 779 
179° „ 989] 482 360 71 102 63) 
183 (, gtr] 49 FOO 77| 8L 104, 257 
192 ip 042| 497 ,. 485| 99  IQ3 356 
195 5 98)| Sth TO! 484]. 10r - 102 51 
199 », 6r 912 ^" , 051, 102 TOI 891 
~ 203. 99 158| 614 102 429 | 104 102. 656 
.207 190. 235 | 520 IOI 808, 110 103 116 
910 -. 96 983-| 523 «6-625 | tk 104 1 
222: 100 493 | 524 j 709 - 117 - IOI 359 
224 n 51| 53 102 316| 123. 4 873 
226 .» 855| 54l - »,-. 328| 1317. Rot 415 
229 a 655| 557 ` IOI 653| 136 VERS: 
240 "4 9095 | 559 102 211 143 102 - 444 
231 -,- 881 | 561 ', 602) 146 yi 004 
' 953 > „o -T41 | 7563 »,. 497| 148 © IOS 317 
258 92 816 | 565 IOI 241 150 » 902. 
259 98 291) 571 102 290 | 158 1u2 198 
269 100 .537 | 579 IOI 414| 166. 103 518 
273 „ 291] 585 100 227 | 174- 102 $835. 
277 » 60701 597 101 648| 176 » 101 
$83 — [Ole 49| 599 , 118, 179 s 8M 
285 »- 23 6001 „` 495] 183 T 
288 105 711, 602 102 481 189 . [Q4 472 
295 100 628 | 605 103 215 | 196 JOI 545 
298 » 700} 612 5 394 | 203 [O3 392 
299 IOI 110, 620 102 318 209 ` 102, 702 
303° )s 93 | 622 103 339| 216* . IOI . 498. 
` 809 A 100 | 632 el101 157} 218 , 8619 
318 ' "53 | 631 100 639| 222 163 851 
318 100 616, 630 - 102 187| 224 - |, 677 
323 IOI $85, 641 IOI 581 226 " 618 
330 js 18, 617 102 3171 229 ne 499 
332 100 678 | 6951 IG01. 893, 232 102 -680 
335 », 615 | 653 i: 637 | 2*5 . JO! 17 
338 p 0,96 | 655 i 38 | 249 104 223 
346 * 2 105 | 658 » 368| 255 » 014 
352 IOI 12, 663 » 8355| 265 > p 252 
357 * 100 634| 670 102 396) 267 “105 171 
860 ` 98 513, 674 103 331 |, 269 m 114 
362 e100 82 | -.682 "a 377 | 272 "aO. 796 
350 " 23 * 687 »  918| 278 104 139 
: 868 ^ 499 749) 693 " 323 | e289 M 337 
373 , 6880. 703 103 48g | 295° [05 263 
876. "100 1 | 708 109 19 ' 80 o, 23T 
5 . e. i e H 





Vol. 


igoh cn 


- Madras Law 
Journal, . ~ 
LlilI—contd. .. 

.. Ind. Cas. 

. Vol. Page. 

. 106 458 
105 209 
104 125 

a T9 
103 150 
104 92 
IOS 159 ` 
2 213 
104 40) 
Rs 375 - 
105 708 

» 986 

p 421 

n 93 
IO3 $83 
un 3l 
104 703 

»_ 019 
105 783 

ES 270 

IOI 613 
JO4 017 

10353 299 
ew. 109 7 
Io 352 
165 - 163 
105 17 

Na) 1 
lu3 311 

< 104 67t 
105 21 .- 
104 115 N 
105 168 4 
TO4 625 
105 119 
" 150 

vs 703 

3 694 
It3 528^ 
105 124 -: 
^1 288 

“TOL 426 
2. 353 
104 420 w 
105 202 

Ni 304 

55 660 

" 801 

" 803 

4, - 669 - 

S Es 248 
102 270 

. 103 814: 
105 475 

5 179 

3 789 

m 405 
IOI 1 
Am 377 

98 , 99 

v105- 154 
106 124 
1056 5 

n a, 


1997 
Madras Law 
Journal, 

Vol, LI11—coneld. 
Ind. Cas 
. Page. Vol. Page. 
629 102 670 
633 1025 686 
637 106 616 
644 105 782 
617 106 835 
653 105 6806 
655 106 129 
656 IOS 8:8 
658 IOL 249 
666 105 4&9 
669 IlQG 97 
672 s 127 
677 4, 863 
679 107 421 
688 IO5 ss 
624 IQ4 440 
696 105 657 
7u0 IO7 419 
70.) 166 150 
719 , 226 
723 105 829 
727 108 “5 
130 . , 503 
133 m 3811 
733 4» 533 
738 JOS 301 
739 "s 667 
712 " 138 
Wl >p 674 
757 »  8l9 
789 '» 826 
760 - 106 58t 
762 ‘y 218 
183 105 815 
766 106 648 
709 "m 377 
786 107 4 
192 106 665 
802 105 -793 
$08 . 106 65) 
810 s» 718 
814 105 877 
816 106 205 
819 5, 156 
821 , 390 
B12 » 315 
858 89 817 
861 107 419 
R63 » 4U 
861 104 468 
868 IGS 864 
881 107 291 
&90 196 61 
001 IOS 86 
903. 107 301 








COMPARATIVE TABLI, 


Madras Law Times, 


Vol. XX XVIII. 


Jan. to June 1927. 


Privy Council. 
Ind. Cas. 
Page. Yol. Page. 
. 98 925 
3 97 513 
$ 93 930 
9 99- 581 
15 98 901 
16 5 338 
18 95 893 
24 98 516 
33 99 669 
41 ICO 1 
43 99 119 
406 ICO 22 
48 $i 130 
53 , 3 
97 " 77 
61 » 227 
70 96 112 
73 99 686 
74 IOO 56 
77 98 1031 
81 » 1013 
a7 100 105 
90 10i 2i 
95 ii 48 
97 100 608 


Vol. XXXVII, ` 
Jan, to June 1927, 


Madras High Court, 
1 99 571 
7 1090 lil 
8 99 828 
9 s. 699 
10 (i 846 
13 » 20037 

14- 911 
14: ». 399 
15 : 99 918 
15 100 135 
18 3s 263 
20 99 4108 
24 , 669 
24 „o 605 
26. , 456 
29 „ 185 
30 » 8803 
32 „ 772 
33 98 458 
35 LO 346 
35 98 371 
87 ‘i 97 
20° ]OO 123 
40 "y. 72 
42 * 20 
41 99 1055 
45. 100 500 
47 n 484 
48 FOB 434 





contd, . 
Madras High Court 
=. —eontd, 
—" Ind, Cas. |: 
Page. — Vol. Page. 
49  .IOO- 493 
51 » . 157 
50 "102 561 
“78. 7100 235 
80 .. 99 553 
82—- ' 93 533 
81 — TOO 522]. 
B6 99 5l 
92 TEE 
109 4 367 
103 »  589[ 
105 no 48 
106 » 438 
107 ^", 938 |. 
109 100 291 
112 Pos: 607 
115:--: „° 600 
H6--'., 855 
18... ., 875 
119...]0] 12 
122...]00 747 
121 ---99 676 
125... FOO 545 
WET sy, €80 
128 -p 828 
130 -y 537 
133 wo. 711 
135 99 328 
186 n 83 
187 " 55 
137 » 9IL 
138 Not reportable, 
' 139 98 563 
141 ` 99 44 
143 (160 841 
148 m 338 
152 IGI »3 
153 98 660 
150 99 677 
160 » 475 
162 {100 506 
163 i 120 
168 99 321 
1697 100 430 
1717 96 953 
187. 99 102 
, 190 98 »654 
194. ». 90i 
197 IQI 399 
203 100 238. 
205° FOR 316 
208 99 585 
* 211 102 187 
214- FOO 616 
217 99 532 
221 Not reportable. 
222 AOI 436 
226 102 360 
233. 4, 280 
217 JO] 653 
«8. 102 473 
. * 


8 |... 


Madras Law Times, | “Madras Law Times, 
Vol. XXXVIII—. 


LVol-XXXVIII— 








| 77 eeneld, 
Madras High Court 
'—econeld. 
Ind. Cas 
Page. Vol. Page 
253 IO2 270 
256 »  Ó61 
263 10Q 280 
270 105 711 
275 102 243 
278 » 429 
283" » 903 
.288.. , 388 
299--. JOS 339 
307-- 102 481 
13107 TOY 591 
310. » 439 
S14. 7, — 495 
315—- ., 98 
318— 102 488 
320-- „ E02 
Z83210. „n 497 
-323.. [03 394 
330 102 118 
332 IOI 655 
333 109 1007 
334 » 645 
336 102 218 
338 5 817 
341 „2il 
342 100 1018 
345 IQ1« 390 
348- T 96 
351 103 ?45 
351 102 710 
358 ; 700. 
359 — IÓI 651 
561 102 35 
352 [O3 851 
364 102 396 
386 IOL 813 
369 » 810 
873 ^ 667 
374 M 618 
-377 OO 744 
379--  , 1053 
380 Not reportable. 
383; “IOI 118 
885. 103 120 |. 
380 . , 3823 
390 » 3918 
395 » 331 
401 102 702 
Vol. XXXIX. 
July to Dec, 1927, 
1 102 599 
5 101 4£ 
8 „o 353 
11 103 97 
14. FOG 252 
45. 103 31 
27 . 0907 
18.. 104 719 


Madras Law Times, 
Vol. XXXIX— 


contd. 
Ind. Cas! * 
Page, Vol. Pago. 
20 104 440 . 
22 103 528 
23 104 415 
29 103 618 
32 Not reportable, 
34 [O3 825 
037 IOI 420 
45 n 645 
50 104 l 
52 IOI 779 
61 104 476 
63 103 366 
64 102 101 
66 » n 
69 5 34 
72 * 610 
16 » $680 
85 5 - 665 
92 “104 420 
94 ü 768 
101 i 223 
103 » 96025 
105 103 239° 
los, 1024 424 
110 IOS3 490 
112, 105 & 
114 *O8 675 
116. 100 776 
118 FOL 349 
119 104 290 
120 109 287 
121 104 614 
129 102 885 
132 m 664 
134 E 639 
144 101 736 
146. 10S 194 
153 104 3527 
155 IOI 363 
161 ae 355: 
168 n 368 
170 3 359 
176 105 405- 
18 103 150 
193 105 171. 
195 " 92 
196 n 246 ` 
198, 104 518 
201 » 408 
204 H T03% 
205 "n 910 
207 105 107 
208 1068 30. 
211 104 832 
212 193 589 
214: [OS 194 
217 103 74 
220 104 146. 
221 IOI 3o 
224 100 $6. 
232 IOL 1? 
200 : IDs 472 
d. 
200% a 708. 









g 


M adras Law Times, 


Vol. XXXL1X— . 
contd. 
. Ind. Cas. 
Page.. Vol. Page 
254. IOS 677 
256 I06 264 
958 . 104 337 
261 105 186 
+ 26 " 
268 105 448 
~ “269 106 110 
270 101 377 
273 . 105 288 
276 108 981 
3r. 4 Si 
287 104 827 
289 103 8-3 
290 105 263 
es 
a 
30 ^ 105 576 
-314 n 44 
34 c 7.55 
' 319 100 555 
888. 105 669 
CB Tt 
» n: . 
nr. dogm 
339 165 159 
: #43 JOS. 1 
345 101 %73 
949 103 160 
353 106 315 
365 103 48 
Ee 
= : A. 
571 107 303 
373 108 205 
$78 ICG 61 
ae A 
4944 — 104 750 
7. 106 498 
bas » 870 
L h 508 
Ax rös 168 
id 106 338 
rm 101 833 
5|; Hi HB 
mz m : 
E| e JE tos 
T e ke = D 65 
ws Q9 Ax 40 160 03 
NE, curd 107 12 
x 1 "22 ; 
a i 448 105 660 
a te”. 803 
453 100 91 
6 45€ 106 129 
* 458 — 169 
Te E. 
Me . 
470 u t 





“INDIAN CASES. 


Madras Law Times, y 


"Vol. XXXIX- ` 
coneld. 
Ind, Cas. 
‘| Page. Vol. Page. 
412 107 423 
479 105 165 
481 106. 127 |^ 
483 5 97 
485 LOI 568 
486 105 819 
487 - oa 147 
490 106 5 
492 » cM 
497 " 583 
499 - 105 34 
506 106 :.76 
508 © p 317 
521 IOS -703 
527 K 694 
537 », 182 
540 104 615 
513 105 806 
544 102 670 
518 105 686 
551 107 503 
562 3 123 
563 n» 783 
519 » 180 
5&8 1c5. 8:6 
589 IC6 58 
530 107 301 
591. ICG 205 
593 104 674 
596 * 109 205 
600 107 643 
603 105 419 
605 1c6_ B'O 
66 109 516 
607 106 370 
808 105 620 
609 104 735- 
611 107 431 
812 JOS 226- 
613 105 563 
614 107 511 
O15 ICS 829 
618 103 386 
628 107. 130 
633 “104 781 
652 107 417 
654 106 398: 
655 107 643 
,B56 106 664 
B57 JO7 649 
| 658 JOG 218 
659 107 225 
Law Weekly, 
e Vole XXV. 
Jan,to June 1927, 
1 98 1013 
1* 100 4 
5 99 606 
5 a4 . i p42 





Law Weekly,’ . 
Vol. XXV—contd. 


; Ind. Cas. 
Fage. Vol. Page. 
43 99 316 
44 98 609 
“52 99 853 
57 ` 98 501 
61 99 677 
69 » 09 
16 » Q8 
F6 » 598 
90 5s 749 | 
95 , 985 
102 » 655 
106 ».. 893 
108 , $032 
113 100 744 
115 98 3: 
119 , 208 
1?7 99 312 
128 ds 8 
148 100 ' 239 
151 a 1:3 
154 . 99 1003 
158 ICO ?63 
161 99 663 
163 s. 142 
176 ICO 235 
10 » 484 
383 97 615 
190 99 676 
192 i ag u51 
198 100 15 
$203 . np .72 
207 96 978 
214 99 274 
220 5 - 1035 
223 „w 400 
232 [OO 52 
238. 99. 168 
246 100 545 
248 96 983 
258: i 607 
271 100 355 
289 5 81 
284 » , S07 
291 s 77628 
295 +; 5837 
299 99 972 
303 roO 580 
807 7 555 
821 ai 991 
925 99 1038- 
827 * 98 195 
329 B 654 
336 100 105 
242 ere La 
316° ;. 91 
349 IO] 96 
374 99 627 
357 n. 948° 
358 so 9844 
$59 97 832 
367 . IOL 85 
375 100. 709. 
377 IOS 711 
385, 100, 645 
336 xq us 
rs d 





Luw Weekly, 


e 

ea 
—— | 
= 000 


OQUNO N= 
e 
ei 


660 9 E 
667 102 481 
671 JOB 245 
679 100 32 
685 O9 686 
688 102 290 
699 108 394 
708 105 469 
710 £9 669 
722 100 22 
494 "c 128 
146 98 516 
195. ». 516 
751 1OQ 485 
465 104 120 
768 IOI 667 
: 170 ^ 100 90 
118 103 331 
782. 102 664 
78t 100 1018 
789 -JOI 44 
791 m 20 
797 JO3 90 
£02 102 E85 
£06 163 302 
813 02. 702 


Ind. Gas. | 
Page. Vol. Page. 
394 IOI 23 
397 7 53 
400 - IOO 77 
411 4 10 
426 » 116 
429 99 846 
434 IOI 12 
4.0 5 319 
447 » 436 
453 E 1C0 
461 wy. 420 
475 100 375 
411 » $80 
483 » . ,642 
487 » 53] 
493 ^ 655 
506 — IOI 3t0 
511 100 157 
523 101 143 
525 IO2 2:6 
546 JOO 741 
550 | .99 57l 
563 102 3.0 
515 , 8328 
804 7. cn 270 
590 101 4895 
601 5$ 89 
C03 n BIB 
603 102 347 
6)3 » BIS 
615 » 187 
621 100 86 
631 ii 93 
635 i 56 


1997 


Law Weekl y, 


Vol. XXV—concld. | Vol. XXVI-- contd. 


Jan. to Dec. 1927. 


zi 2 Ind. Cas. ` 
Page. Vol. Psge. 
1-- 99 58l 
10 j 475 
13 102 £02 
15 IOI 534 
18 IO3 146° 
24 102 101 
28 T. 34 
33 " 100 S91 
35 97 169 
37 98 1070 
40 IOI . 50 
44 . IOO 600 
47 IOI 78 
19 102 $25 
51 ICO 5C6 
94 102 4:9 
61 04 177 
67 102 £35 
n -a 689 
12° J03 618 
76 ^ 104 371 
‘81 IC3 E63 
82 101 3:6 
84 {03 677 
£5 101 5&3 
$1 7 £63 
i3 108 502 
173 IC4 252 
115 , 468 
119 » . 223 
123 5 332 
125 u- 472 
184 103 1 
- 137 102 497 
139 101 79 
147 » 29 
159- 105 171 
161 104 420 
164 [03 459 
.88 104 719 
171: 102 444 
176 FOI 353 
180 45 24 
186 no FW 
?09 104 345 
205" — "7408 
209 105 246 
212 104 614 
293 „o 645 
227 105 159 
231-  IO4 674 
235 IOI 613 
239° 104 103 
241° 103 274 
245 — 104 125 
248 105 138 
265 101 17 
268 » 442 
214. 109 562 
277 103 377 
282 108 154 
PRI u 243 
288 ^ no eld 


Vol: CXXV I —oontd. Vol. XXV 1=conc 


1927 
“Law Weekly, 

Ind. Cas. 

Page, Vol. Page. 
3007 105 424 
305 i 165 
303 » 405 
818 » 109 
323 » 216 
326 IOI 368 
333 105 121 
314 » 241 
349 » 163 
351 104 827 
355 105 299 
350 — , 208 
367 » '84 
378 i 119 
386 » 248 
400 104 642 
405 »  . 625 
408 99 . 503 
47 102 639 
429 IOI 414 
435 n 38 
439 105 14? 
412 IOI 373 
447 105 475 
450 » 419 
453 » 789 
460 3 364 
465 55 -5 
479 „n 88 
481 103 825 
487 IOS 803 
489 si 669 
493 ši 762 
501 ` I02 316 
513 105 861 
027. » 620 
599 ww 829 
533 106 19?9 
535 05 660 
537 . IOG 218 
“539 "a7 616 
516 96 962 
519 — IOS 657 
553 n 819 
555 » 801 
558 3: 576 
568 n 674 
569 106° 144 
79 105 8s 
578 » 489 
581 106 134 
586 » 158 
602 - IOR 793° 
619 103° 386 
634 10 355 
643 5 359 
649 106" 584 
-6517 -105 826 
652 106 97 
653 » 226 
659 j 308 
665 P 61 
6 6 d ” 5 
679 js 127 
685 » ' 583 








Law Weekly; 


Ind. Cas 
Page, Vol Page 
687. 107 
697 106 
70 103 518 
117. 104 ° 
720 102 610 
725 106 618 
728 » 665 
739 n 426 
746 » 019 
751, 101 736 
784^ 9 8 
171 106 718 
775 " 230 
796 103 318 
803 ^ 107 810 
809 - 104 257 
829 I or 845 
837 9 930 
844 A 338 
848 102 198 
856 IOO 130 
865 99 241 
872 103 323 
878 97 1008 
888 100 1053 
890 93 324 
892 103 366 
803 “08 388 
899 " 102 700 


(1927) Madras : 
- Weekly Notes. 


Jan. to Dec. 1927. 


l- 99 709 
6 7 p — 82 
8 » 8 
12 » 669 
21 IOO 485 
39 99 456 
35 » 532 
38 » 655 
40 » — 816 
41 IQO* ^93 
43 9G 983 
51 99 629 
53 » 8593 
54 » B53" 
Sve , 6X 
59 5» | ATS 
60 rig 092 
63 9 069 
63 97 669 
65 » 592 
63 100 126 
69 » 56 
73 » £68 
76 5 32 
80 " 
83 » * 90 
84 99 749 
87 100 99 





Dornas 


96 

101 

103 4 
lll" » 239 
113 5 434- 
114 p 665 
116 IOI 618. 
118 - 102 56L. 
17 .,IOO 391 
119 5 105 
153 IOI 12 
156 , 100 741 
188 - y 355 
160° ij 716 
162 s 612 
164 » 537. 
167 i 381 
168 IOI 653 
170 " 653 
171 100 291 
174 Not v Eportnbis 
175 

176 IOI 349 
177. Not reportable 
183 96 912 
185 106 589 
187. 97 842 
190 100 77 
197 102 270 
'201 99 1055 
202 100 ‘811 
209 IOI -436 
212 Not reportable., 
213 IO3 3L 
215 105 :775 
218 Not reportable. 
*?] IOI 4&4 
222 . 102 118 
224°  IO4 614 
231 ` IO9 5?5 
233 IOI 420 
242 103 829 
245 102 444 
248 luo . 
254 97. 

256 jy 

259 102 

261 100 

267 1 

269 ‘103 : 
274 100 

276 102 

277 106 

279 102 

281 100 
289 103 
286 102 

-87 ie. 
294 IOI 

297 105 
298 * 104 386 

J 108 214 


waar tana VI 
Vgek Notes— 
f f diro i 











age. Vol. Page; 
301 Not reportable. 
302 103 347 
304 ThE 85l 
303 108 273 
31, 103 855 
314 IOI 806 
316 104 125 
318 102 246 
330 103 528 
3354 1l 
336 IOI 24 
310 38 
342 Not reportable, 
343 95 600 
346 104 910 
347 IOI 20 
352 » c 4 
353 5 50 
356 108 529 
374 103 339 
381 IOI -29 
389 102 211 
390 IOS 193 
392 IOI 4195 
393 4 1 
405 IOS 649 
411 196 172 
. 418 IOI 728 
4290 104 415 
493 102 347 
426 103 618 
42) IO4 177 
433 IOI 377 
436 103 366 
A437 - TOR 359 
Z442 s 736 
444 5 368 
448 . 873 
453 M 373 
456, — , 363 
461 102 198 
467 101 353 
469° 5 779 
480 » 426 
481 » 3955 

























- (1027) Medrai 
Weekly ‘Noteaza, 
contd, . V 
"Iüd. Cas, 

Page." Vol. Page. 
56L. IO4 257 
5i4 100 618: 
578. Not reportable: 

, 980 “103 83, 
ó8l 2, 708 
581 518 
587, 105 789 
591 Not reportable, 
593 ` 105 165 
595 424 
098 ~ 104 645 
600 » . 139 

607 106 870 
609 x 30 
811 108 73 
87  ., 297 
625 . a 208 
630 . IOS 248 
639 405 
645 Not reportable, 
646 ']O5 216 
643 107 225 
61 105 34 
668 ., , 563 
669 TOG 583 
470 105. 243 
672 104 252 
673 - FO3--323 
677 IOI 613 
680 105 co6 
685 102- 702 
690 ». £85 
692 - 104 719 
694 . ' 625 
696 Not reportable, 
702 104 177 
106 .. » 92 
709 105 263 |, —- 
713 104 337 . 
in Not reportable, ` 

721 108 .404 
723 104 7375; 
726 ICO. 645: 

. 728 .108- 196 
732 105: 703 
736 » ." 108 

| 740 166.205 
742 » "8, 

' 743 108 4401 
748 103 120, 
749 105 419. " 

790. 107 419^ 
752 105 5803, - 
153 ICB 191" e 
794 - 105 7:2 
757 » © 304 
759 ICG 134 
761 Not repdrtable, 
164 — IOS 829 
166 T 364 
769 elOS 373 
410 IOS 904 








112 ` 108 669 
TEN 


ES 


— ——29. 








< '" e x ME 
(192?) Madras .. 
Weekly Notes— - 
: concld, 
Ind. Ons. 
Page. Vol. Page. 
111 104 359 
178 105 220 
784 IIO 775 
~. 786 105 t0! 
788 4. 886 
758 106 218 
789 105 660 
790 10% 420 
792 106 618 
791 » 84 
795 s — X8 
198 » 933 
801 » 718 
&0L i £90 
804 104 703 
806 103 377 
800 . IOS 124 
816 IOG 665 
824. IOS 667 
826 IOG . 5 
828 ICS 657 
831 98 3*8 
835 IO5 686 
£37 IOS 19 
ae Not repor table, 
843 105 489 
815 » 819 
846 » 193 
850 5 806 
851 Not reportable. 
552 IOS. 674 
853 106 3il 
854 105 8601 
863 106 610 
868 103 893 
859 106 305 
872 „ 657 
874 »-* 228 
875 108 416 
876 » — 912 
KIY js 184 
881 IOG 660 
885 10 / $01 
885 Not reportable. 
835 1 10. 318 
888 - IO2 835 
890 Not reportable. 
894e IOS 409 
897 107 815 
898 IIO 878 
903 105 114 
905 198 406 
909 107 497 
911 106 863 
9139 105 58 
917 Net reportable. 
9819 gi 
%21 .IO5 92 
922 ‘5 147 
928 106 $ 
925 102 £0 


of the Board of Re- 
venue, N@gpur, not: 
printfd in Indian 
Cases.— [Eq] 





Nagpur $ Law f 
~ Journal, 
Vol x. 
Jan, to Doc, 1927. | i 
Ind. Cas 
Page, Vol, Page. 
1 100 860 
5 » 416 
12 103 486 
17 9. 43% 
21 1C4 108 
21 IOI 279 
27 T 288 
29 » 981 
33 ik 275 
43` [OO 794 
45 [O04 470 
50 102 237 
61 IOI 650 
64 103 905 
67 IOI 723 
' 70 100 529 
74 IO2 240 
76 E 228. 
79 IQI 890 
87 102 121 
90 101 822 
100 - 102 195 
106 103 268 
117 102 588 
129 403 186 
135 208 
137 » 959: 
119 . 290 
1 102 785 
155 IO3 12: 
159 102 712 
162 104 843 
167 IOG 429 
169 105 43 
174 IIE 76 
177 105 30 
1M — IOS 2264 
191 » 9454* 
197 6 335 
ZOL IC4 73 
216 105 379 
226 IGS 281 
228 106 170 
232° T 7 
236 105 291 
249 » 859 
246 , 481 
251 103 for 
243 106 £13 
257 105 559 
258 IOG 803 
` 262 159 831 
265 * [O07 198 
Note®~—Decisions 


" 


Nagpur Lat 
“Reports, 
>. Vol. SAMI - 
Jen. to Das. 1027, 

Ind. Cas. 
Page. Vol. Page. 
l 99 187 
5 ji 438 
8 98. 650 
9 m 669 
1L 100 691 
,10 yt j 435 
720 99' 635 
-93 FOL 599 
26 89 273 
31 93 12) 
-35 103 101 
40 102 219 
50 JOI 284 
53 87 125 
57 163 720 
62 89 516 
:66 103 131: 
71 102° 24 
73 IOI 7:70 
18 103 178 
79 » 930 
81 » .455 
84 » 415 
86 95 979 
94 103 242°: 
.99 89 388 
10) 95..59 
102 103. 30; 
104 102 . 41. 
108 IOI 890 
108 ICO 457 
117 104 431 
121 IOG 420 
124 IC4 810 
126 IOI 2:9 
123 98 97% 
131 103. $09 
138 105. 451 
141 ICG 170 
143 107 517 
145 IOI (288 
148 1603 713 
150 109 177 
152 105 43 
156 “IOG 366 
100 » 429 
161 s. 397 
104 IO5 427 
166 107 666 
168 105 758 
170 106 7 
174 104 843 
178 107 194 
160 IC5 813 
183 107 193 
184 95 734 
92 107 52" 

e . 


“INDIAN OASIS < P 


Lahnow, ILL R, 
„Series, Vol. II, 


“Jan. to Dec. 1927, 





Ind. Cas 

Fage. Vol. Page. 
1 99 517 
4 5 876 
40 » 43 
43 104 155 
93 102 88) 
97 99 912 
109 100 241 
133 » 481 
137 , 199 
145 » 464 
152 5 663 
157 103 792 
169 92 722 
118 96 455 
1&6 po 993 
187 95 113 
193 97 888 
213 94 759 
| 216 95 220 
221 94 784 
226 95 857 
239 " 27 
249 97 360 
253 98 783 
259 97 896 
261 98 74 
264 SQ 238 
269 » 219 
274 98 677 
279 » 770 
288 99 154 
299 x 48 
316 103 356 
335 97 897 
388 96 228 
395 98 63 
398 $5 298 
401 » 1053 
403 9j 897 
412 100 503 
416 © , -193 
419 » 2908 
421 M 570 
495 , IOI- 258 
430 á 185 
433 vw dU 
437 106 363 
444 IOI 482 
447 |... 136 
452 >- 100 805 
449 5 689 
464, elOI 174 
410 » 2m 
415 » 25 
482 » 261 
487 + 21. 
490 IQO 787 
492 IOI 503 
96 Iv2 72 
03, 103 401 
507 98 47 
~553 , IOI 683 
561 2 907 











1927 
Lucknow, I. L. R, 
Series, 

Vol. II—concld. 
Ind. Cas, 
Page. Vol. Page. 
564 102 263 
573 103 106 
515 102 142 
580 n 164 
588 " 160 
592 IOI £41 
594 105 169 
597 103 411 
602 “u 476 
605 104 242 
612 » 183 
618 ayy 400 
631 106 721 
640 „o 534 
646 ~ IOS 409 
631. 105 59 
65t . , 285 
659 103 474 
662 ns 157 
666 . 169 
670 104 2 
676 105 164 
680 104 223 
6:6 105 302 
691 -104 315 
691 ». 684 
103 105 136 
707 104 814 
710 » 31 
713 " 616 
726 IOS 6030 
734; 104 824 
:736 ` IOS 210 
140 » 859 
140 » 553 
159 ” 661 
757 » 912 


Lucknow Cases, 


Vol. I 
May to Dec. 1927, 

1 102 62 

6 » 854 
10 m 307 
19 ji 470 
24 » 4601 
27 n 268 
$0 Hi 114 
34 » 896 
38 T 22 
4b° IOI 867 
44 102 26 
47 IO3 200 
50 102 72 
56 101 %11 
60 T 2 841 
63 28 
65 a 4 3 
69 IOI 847 
733. nọ 82 


a 


1927 

` Lucknow Cases, 

Vol. I—contd. 
Ind. Oas. 
Page. Vol. Page. 
75 1 816 
76 3 819 
78 m 812 
8) 102 592 
91 » 826 
97. 104 909 
155 105 169 
157 103 173 
159 n 401 
183 » 62 
167 » 356 
181 T 108 
186 105 230 
187 i 146 
180 103 416 
192 IOI 736 
195 103 580 


198 4 198 
201 104 717 
203 IO3 512 
220 » 197 
223 4, 800 
226 ^ 695 
228 Not reportable. 
233 . 103 559 
288 " 681 
241 107 295 
959 104 287 
233 103 886 
233 5 836 
208 104 31- 
971 "4. 954. 
273 105 213 
275 104 358 
277 103 802 
285 104 193 
231 » 2931 
31t » 391 
315 » 496 
327 » 728 
310 {109 §27 
335 104 911 
337 T 256 
339 IOS 721 
492 IOS 553 
498 » 56) 
499 5 55 
502 » 881 
508 3 479 
516 a 337 
543 » 515 
516 n 473 
519 » 490 
568 » 833 
574 104 0597 
576 IOG 149 
579 » 213 
587 ^ 35 
58 - 105 295 
592 IO9 835 
Os 107 355 
61 » 552 
653 106 694 
663 . , 491 











a} 


COMPARATIVE TABLES, 


Lucknow Cases, | Oudh Weekly Notes, 


Vol. I—concld. 


Ind. Cas. 

Page. Vol. Page. 
668 IIO 218 

674 105 132 

677 107 2326 

635 Mos 184 

700 IIO. 466 

733 108 817 


Oudh Law Journal, 
Vol. XIII. 


Deo. 1920. 


IO4 155 
99 912 


846 
900 ' 


Oudh Weekly Notes, 
Vol. IV. 


Jan. to Dec. 1927. 


1 99 742 
1$ ", 876 
43 » 413 
46 » O86 
50 », 912 
75 939 
80 IOO 4185 
98 99 897 

102 ' IOO 4061 
102 » 190 
116 » 924 
133 » 503 
137 » 193 
110 » 48l 
113 » 450 
117 os 180 
150 » 404 
153 O9 669 
165 ICO 631 
168 » 621 
172 » 8535 
178 „o 308 
177 » $70 
181 5 22 
184 » 180 
195 » 350 
.197 » 105 
203° | 663 
207 » 65o 
209 * 805 
215 », -t89 
220 IOI 136 
225 a 196 
228 100 728 
231 IOI 193 
235 » M4 
240 100 sy 
247 IOI 261 
252 » 258 
256 »e 9265 
985 » _ 282 





Vol. IV—contd. 


Page, 
270 
273 
275 
277 
283 
297 
200 
307 
313 
320 
323 
320 
337 
311 
311 
350 
356 
360 
392 
391 
400 
405 


mus Peut amp Dg Mem ug — Deu et 


waN) 


e o: oo 
299998 


215 
610 





Oudh Weekly Notes, 
Vol. IV —contd. 


- Ind. Cas. 
Page. Vol. Page. 
681 103 762 
685 Not reportable 
694 104 2 
699 » 249 
105 103 518 
713 104 400 
725 IOS 285 
729 104 228. 
735 103 366 
737 104 113 
741 105 161 
748 IO5 59 
751 ry 50 
754 104 636 
159 , — 897 
765 » 315 
768 » 910 
710 IOS 496 
783 » 302 
787 ». 1.896 
191 104 814 
794 IO5 208 
795 104 664 
803 " 626 
t05 ^ 105 103 
810 104 831 
814 IOS 116 
820. [O4 676 
832 106 4*8 
834 104 463 
837 jj 315 
842 . 105° 79 
` 815 » 703 
852 5 630 
857 ` s 186 
862 104 824 
866: [05 210 
871 » 359 
8:6  , 708 
882 » 93 
90f — ^ 457 
903 106 3:8 
£09 » 8H 
913 » 360 
919° . 105 896 
926 sd 788 
930 106 204 
933 »  5BD 
935 IO5 220 
915 T 87 
917 Not reportuble. 
950 106 299 
952 » 539 
955 “105 466 
958 e „e 410 
965 - 881 
970 e 744 
973 5 778 
975 e» 181 
977 » . 801 
981 " 593 
993 e , 912 
995 » 590 
999 P 421 
1002 IOS 332 





aie ala 
Oudh Weekly Notes 
Vol. I V—coneld, 
Ind. Cas, 
Page. Vol. Page, 
1005 O5 781 
1008 OG ç 
1011 105 19 
1012 »  16l 
" 1015 » 718 
1019 IOG 244 
1025 105 611 
1029 " 24 
1033 106 196 
1035 » 305 
1037 » 8 
1041 104 847 
1045 - 106 133 
1019 IO7 559 
1053 106 156 
1058 » 26 
1061 105 836 
1069 ICG 392 
1077 5i 489 
1081 » 494 
1085 107 545 
101 i 1t0 
1103 106 541 
M08 , 107 181 
1112 45 555 
ilt Not reportable, 
1116 I06. 8 
1119 LIO 140 
1121 IOG 580 
1123 107 191 
1125 IOG 593 
HEEE 
? 
1192 " dns 1 
1196 » 833 
1900 IOG 552 
1205 » —53 
1911 » £6 
1219 » 893 
1225 107 178 
1229 » 560 
1231 » — 237 
1210 P 875 
1243 » 890 
1255 5 871 
1258 5 877 
1269 IOG 831 
1269 — IO7*872 
1275 » @ 556 
Patna, I. L. R. 


Series; Vol, VI i 
Jan to Dec, 9927, 


1 Ido 96 
13 102 368 
16 100 9831 
17 * , e13 

*?1 OB 499) 
29 IOD 897 
3 » 961 








INDIAN OASES. 








14°. = 
ey ; 
Patna, I. L. Ra 5 Patna, I. E, Ry’ 
.* ` Series, “Series,” 
Vol. VI—čontd. Vol, V I—coneld. 
Ind. Oas. Ind. Cas. 
Page. Vol. Page. | Page. Vol Page. 
5L 96 188 | 506 1G6 620 
6t „ ` 1036 | 553 » 218 
. 67 ICO 886 | 556 109 821 
69 97 175 > 567 102 340 
73 . 96 032 572 109 898 
$0 - »,  O$09| 583 105 674 
83 99 119 | 588 7 689 
94 96 558 | 597 IOI 506. 
102 97 348| 599 105 740 
105 100 889 | 602 , 142 
103 105 271 | 606 101 707 
129 97 494] 61L 105 683 
132 IOI 750| 614 IOI 559 
134 '97 68) 623 106 212 
139 98 576| 627 107 405 
154 -`° 97 618] 635 102 327 
160 „` 105, 638 106 399 
168 » 714 | 687 109 645 
171 „ 648} 681 107 530 
184 102 214) 694 108 430 
189 » 4043 | 698 105 633 
200 - 98 930| 718 102 673 
208 97 364 742 109 833 
217 )02 33? | 747 ‘106 698 
"294 97 354| 760 , 708 
235 , 309| 763 . 106 
245 ‘i 332 | 765 °., 653 
252 102 614, 768 107 835 
254 5 616 780 .102 811 
956 » 607 | 788 IOS 482 
259 99 669| 794. {06 691 
974 102 895| 802 102 909 
211 103 39 £07 108 432 
280 99 869 | 811 109 655 |. 
983^ 107 313| 817 106 673! 
296 104 580; 828 x 591 
305 , 626] 832. 104 97 
317 103 464 
' 823 I00 56. — 
329 103 597 ~ 
342 100 70! * Patna Law Times, |: 
347 103 459 Vol. VIII. 
350 » + $61 
358 " 435 | Jan. to Dec. 1927. 
366 — IOI 564 
369 103 655 1 98 930 
$33.  Q 007 7 101 277 
380 n» 4122 9 97 1 
383* » m 12 , 964 
386 » 72 17 96 571 
388 102 449 20 97 68 
490 108 819| 23 » 159 
428 165 238| 28 , 198 
433 104 215 | 31 me 494 
436 e » 205 38. *- 4 822 
440 ” 238 34 106 620 
444 e , 967} 66 * 97 974 
446 , 909 69 102 386 
458 “TON 718| 74, e, 391 
41 :1Q4 436 |, 79° GO 104 
41? 101 754| 81 — Q7 386 
418 » 104 10| 85 S 07391 
481 ICI 1. 87 » 637 
5C4 106 221 92 » 852 


Patna Law Times, 
Vol. VIII—contd. 





Ind. Cas. 
Page. Vol, Page. 
95° | 97 618 
98 JOO 56 
101 98 111 
107 99 669 
‘117 100 754 
119 Not reportable. 
+721 100 501 
124 96 529 
.| 129 97 135 
133 98 252. 
137 97 4108 
141 102 106 
143 * 97 152 
145 IOO 622 |- 
147 97 711 
153 98 607 
155 IQO 227 
163 IOI 616 
166 99 10) 
171 97 123 
173 99 686 
175 IOI 559 
181 97 644 
184 IOI 445 
188 m 564 
189 99 959 
193 IOI 718 
201 97 373 
20k 98 594 
210 ICO 130 
217 99 501 
219 98 523 
23] s 991 
224 X 995 
269 109 750 
231 97 175 
233 101 207 
937 98 25 
239 99 492 
243 97 6294 
245 IO! 475. 
248 m 718 
251 99 749 
255 98 968 
267 IOI 500 
269 M 910 
971 99 112 
278 #98 364 
280 I00 
284 S8 807 
287 99 865 
292 98 791 
296 , 432 
302 100 541 
305 103 544 
307 IOO 86 
314 103 495 
316 OB 846 
319 , 994 
327 100 105 
“331 105 395 
332 98 186 
335e 1004 567 
443 98 893 
355 103 593 j 


Patna Law Times, 
Vol. VIIT—contd. 


Ind. Cas 
Page. Vol. Page 
356 99 869 
358 100 &89 
359 5 897 
346 " 913 
370 IO3 607 
373 ` 98 1003 
376 100 ‘831 
377 5» 22 
379 102 811 
385 n 403 
393 OI 187 
397 97 6008 
401 98 707 
406 97 -154 
410 » 476 
412 102 214 
415 n 673 
431 99 507 
437 103 482 
440 98 576 
452 105 238 
455 IOI 640 
456 m 220 
462 » .44 
464 97 309 
470 102 337 
415. IOI 508 
411 103 313 
480 IOI 29 
488 IOO 961 
491 IOI 691 
495 | 106: 422 
497 101 1 
510 289 
555 " 419 
557 1c 2 900 
581 TO] * 674 
563 1202 616 
564 IOI 5N 
566 » S81 
575 102 607 
577 IOI 750 
578 = 119 
587 102 340 
590 IOI 707 
5044 102 349 
597 © IO4 73 
601 102' 421 
604 IOI 753 
606 104 800 
611 „ 672 
613 102. 773 
615 | 107 313 
623 102 599 
629 , 797 
633 9; 821 
643 » 965 
645 n 181 
617 IOI 373 
651 104 147 
652 103 39 
054 102 446 
656 ° „ . 899 
662 103 63 
*663 * I02 .198 








1991 


Patna-Law Times, 
Vol. VIII—cóncld. 


: Ind. Cas. 
Page. Vol. Page. 
669 106 298 
670 IOS ^37 
671 104 218 
673 102 768 
674 103 59 
676 — 816 
677 ».- 82 
681 IOI 79 
686 106 193 
688 » 4380 
691 ‘103 518 
699 » 9518 
704 106 189 
708 103 (75 
710 a 295 
712 IOG 194 
714 104 267 
716 106 219 
717 104 295 
719 JOI 779 
730 102 419 
755 » 119 
756 » 491 
151 106 221 
7159 . 103 354 
767 '5», -8383 
710 102 327 
771 . „ 896 
773 104 100 
175 103 627 
177 » 456 
119 5 213 
"780 34 597 
789 » 618 
791 IOG 156 
794 104 364 
798. » 218 
798 — 124 
£00 , 897 
810 103 448 
812 106 835 
813 » orl 
817 104 514 
820 » 741 
825 m 97 
529 105 172 
841 104 580 
847 106 212 
33 


850 


Rangoon, I. L.R f 


Series, Vol. V. 
Jan. to Dec. 1927. 
1 63 521 
7 100 32 
18 ji 1 
26 101 265 
38 , 428 
44 » GA 
46 9 «484° 
50 ý 419 


1927 
Rangoon, I. L. R., 
' Series, 
Vol. V—-contd. . 
Ind. Cas. 
Page. Vol. Page. 
53 100 227 
70: IOI 717 
73 102 389 
80 879 
93 IOI 691 
95 102 105 
99 IOI 791 
101 " 791 
110 » 19 
115 5 628 
119 99 759 
121 102 703 
123 IOI 630 
125 . 631 
129 102 911 
133 » 830 
136 IO3 105 
139  ]02 827 
145 » 6090 
154 » 696 
159 IO3 22. 
161 „n. 40 
168 n 79 
171 102 500 
175 EO 1031 
186 89 773 
206 95 .39 
208 105 201 
212 102 878 
229 103 174 
211 » 181 
244 ji 184 
252 s 189 
261 » 258 
203 » 261 
266 » 204 
271 » 276 
274 .; 85 
276 104 101 
283 JOI 414 
201 103 557 
296 5 568 
359 105 -45 
371 „oo UBL 
375 104 . 89 
381 »  330- 
384 m 816 
383 i 818 
393 » 121 
397 ^c 333 
AOL 4 139 
406 » 478 
422 IOI 736 
427 102 639 
443. 105 244 
448 i 247 
451 102 610 
458 TOS 258 
471 104 ° 313 
477 T 520 
478 , 516 
433 105 534 
492 n 540 
goa n 802 


COMPARATIVE, TABLES, 


Rangoon, I. L.R., 


Series, 
Vol. V— contd. 
Ind. Cas 
Page. Vol. Page. 
493 105 412 
501 , 428 
516 x 465 
520 » 476 
523 » 457 
527 43 361 
531 104 321 
537 105 399 
553 T 432 
598 i 598 
561 104 386 
565 105 586 
513 " 592 
576 - »x 598: 
552 106 &28 
585 104 326 
588 105 5:2 
993 106 853 
600 105 701 
€06 » 706 
610 ii 710 
613 » 063 
615 yi 487 
619 I66 181 
623 i 200 
626 » > 201 
633 c 985 
636 » 958 
611 IO4 321 
614 105 293 
659 106 476 
653 » 408 
659 107 856 
662 " 163 
666 sy 3168 
668 s 165 
675 5 161 
679 106 501 
685 107 860 
697 105 210 
699 106 368 
705 3 654 
710 P 707 
718 107 857 
722 5 849 
742 109 444 
747 107 167 
749 105 474 
751 104 161 
753 loe 77 
757 107 169 
764 5 173 
768 5 17 
772, 109 469 
775 106 857 
782 105 %72 
785 108 809 
799 109 11 
803 " 151 
‘806 5 145 
813 107 175 
817 109 215 
822 ji 189 
88 =, 1 





Rangoon, I. «b. R, 


Series, _ 
Vol. V—concld.. 
Ind. Cas. 
Pagé, Vol. Page. 
833 110 123 
838 108 734 
838 101 618 
841 ICG 17 
852 105 788 
Burma Law ` 
Journal, Vol. V. 
Déc. 1926. 
239 FOO 285 
241 103 139 
242 » Hl 
2u ^ I 
248. » — 163 
252 » 133 
Vol, VI. 
Jan. to Oct. 1927. | 
1 99 991 
5 100 921 
7 » 1014 
8 os, $93 
9 » 1017 
10 » 1007 
11 i 980 
13 > , 10230 
1i ^" , 10014 
15 n 996 
16 "-, 200 
17 IOI 202 
20 » 9204 
22 102 473 
23 JO! 319 
24 . 390 
25 v 456 
26 .o 0827 
28 » 3290 
3l » 990 
32 » 465 
40. JOD i 
44 IOI 589 
45 » — 635 
45 , $41 
49- len, ‘628 
53 » 9037 
54 » 632 
55 » 834 
58, 830 
59 100 32 
05 ^ , 32897 
76 101 660 
77 » 6018 
79 T09 283 
81 . 103 837 
'82 Un 766 
83 a 839 
85 [64 3% 
80  - po f 
e . 











Burma Law 
Journal, | 
Vol. VI-—concld, 
: Ind. Cas 

Page Vol. Page. 
83 — IC4 386 
91 » 373 
93 » 3983 
.98 , BL 
100 » 900 
103 » 368 
105 » 118 
107 yt Ml | 
111 » 109 
112 » 07 
113 ». 683 
114 » 037 
122 » 708 
123 » Bib 
121 » 69L 
195 105 399 
135 104 478 
145 a 357 
147 » s 821 
148 » 43 
152 » 916 

183 » o 32L 
153 » 848 
160 » 3928. 
182 ». 830 
101 ». 990 
168 103 563° 
195 IOS 203 
209 »- 210 
201 » e 296 
205 t 472 
207 n -487 
210 » 482 

214 „o 474 
216 » ° 467 
219 »  4AT0 
221 106 5853 
225 » . 857 
230 » 9801 
231 » c M 
238 n 955 
210 » 428 


Sind Law Reporter, 
Vol. . 


« 


July to Dec. 1926. 


183 96 1049 
189 » _ 389 
19 £5 313 
197 93 331 
301 89 104 
209 » 493 
216 e 92 562 
220 — 109 183 
231, 92 - 5 
238 9I 573 
245 9l 15 
261 93 753 
260 p 008 





EE 


Sind Law Re poker, 
Vol, X X—6onoeld. 

` Ind. Cas. 
Page, Vol. Page. 
211 9I - 87 
287 92 3984 
291 98 128 
295 97 505 
309 95 1003 
310 98 109 
Slt 92 374 
325 » 361 
335 81 834 
352 97 (41 
358 9G 982 
362 " 23d 


Criminal Làw 
`- Journal, 
Vol. XXVIII. 


Jan. to Dec. 1937. 


1 93 3 
2 s» 8 
9 ‘i 34 
4 " < 
of n. à 
5 i 37 
. 8 n 98 
8* , 40 
"- nC 
10 E 42 
13 5 14 
M x 46 
sue X 47 
16 S 48 
17 a g 
19- «, 5i 
23 j 55 
93 ji 55 
24 n . 96 
25 M 57 
28 " 58 
: 98 ji 60 
30 = 82 
31 s 63 
32 # 64 
3300, 65 
38 » 70 
39 " 7 
39 Wo VEL 
43 » 75- 
44 » * 76 
48 n». i 
48 i 80 
49 n 81 
50, 82 
51 » 83 
59 e , 84 
53 ipa, 8 
55 ne 87 
57 i 89 
58 2 90 
59 . ” X 
60 92 
61 “e H e 93 


16 ; i e INDIAN CASS, . 4997 

















(Criminal Law Criminal Law Criminal Law Criminal Law `) Criminal Law 
Journal, . J ournal, Journal, Journal, Journal, , 
Vol. XXVIII— Vol. XXVILI— Vol. XXVIII— Vol. XXVII!I— Vil. XXVIII— 
* contd. * eontd. contd. contd. contd. 
: Ind. Cas. Ind. Cas. Ind. Cas.|. Ind. Cas. Ind. Cas. 
Page. Vol. Page. | Page. Vol. Page. | Page. Vol. Page. Page. Vol. Page. | Page. Vol. Page. 
65 99 97) 167 93 599| 255 100 127] 350 IOO 830, 468 101 5»6 
66 Hh 98 | 168 , 6001 256 »  198| 351 - , 831] 469 . 597 
70 ”  10| L0  , 602, 957 ” 325 | 351 , 8|471.-, 589 
72 , Iuj 171 ,  603| 258 , 998 353 »,  961| 472 », $0 
73 5 105 | 172 5 C01] 259 5 227 | 357 5 965 | 474 5 C03 
16 5 108 | 173 " 605 | 261 y 232 | 359 » 967 | 475 ^ 603 
71 s 1096) 176 j 608 | 266 S 234 | 363 M 971 | 476 5 604 
80 S 12; 177 5 849 | 267 "5 235 | 301 5 972 | 478 ^, (06 
85 . , 1| 179 " 851 | 268 236 | 372 ^» 980 | 478 5 606 
86 » lls | 180 A €52 | 270 ji 238 | 370 i 061 | 479 x 607 
87 7 , ^ 119| 181 59 858 | 271 5 239 | 30 » :88 | 48) » C08 
88 Y 120 | 183 4 855 | “213 ‘i 343 | 381 5 089 | 481 4 657 
89 > J21] 185 „ 857| 275 » 355 | 383 » . 991| 483  - , 659 
90 " 122| 186 ^ , 858 | 277 n 357 | 394 » 992] 481 R 660 
91 5 123 | 188 i €69 | 278 n 093] $65 » 10H | 484 n CCo 
92 » .-121| 188 m E60 | 279 n 359 | 388 » Ij 405 " 661 
94 »  126| 189 »  t61| 281 » 361] 391 . 1060 | 487 » 63 
9L "gs 126 | 190 » 862 | 285 M 365 | 397 » 1053] 48) a 6-5 
05 . oy 1271 191 j £63 | 291 » "4| 397 » 1053} 490 > , (65 
97 " 275} 193 > , 929 | 291 i 871l | 399 4, 1055} 431 » (67 
00 » 297, 1946 , 980] 2.3 s» 873} 401 FOI 2177| 492 . ^, (68 
' JOŁ ^ 232 | 194 3 92 294 . y 374 | 402 i 178 | 433 A (69 
106 » 231 | 197 m 933| 26 - , 3:8 | 401 si 180 | 491 P C10 
107 ^" , 235 | 199 T 95[| 296 T 3:6 | 405 ^ 18] | 498 P 611 
103 " £56 gol s 937 | 207 i 377 | 407 A 183 | 495 y 671 
110 ‘i 238 | 203 n 92 301 ii 381 | 409 n 185 | 497 T &81 
112 ` „e 240) 205 » HL} gab c, 881 | 410 i 186 | (02 P E86 
113 ^, 321 | 207 MT 943 | 302 i 852 | 414 ji 187 | £06 3 550- 
lit i 3:8 | 207 ý 943 | 303 » 383 |. 413 i 189 | 507 m 591 
1:6 c^, 324 | 208 ey 914 | 804 » 884 | 419 i 191 |} 603 » 892 
16 ^'^ , 324 | 208 5 914 | 305 " 529 | 415 47 191; 509 » 893 
118 -y. 926 | 208 », 1009| 305 E 520 | 416 ii 193, 510 » 894 
118 ji 326 | 210 » 1030] 307 íi 531 | 417 i 449 | 511 ki &95 
120 p- 328| 212, ^ , 1012| 810. " 534] 418 ° ,, 450 | 513 102 209 
120 i 328 | 213 » 1013 | 310 i 534 | 419 ñ 451 | 9514 » 219 
122 " 3:0| 217 » 1017| 311 535 | 421 » 433 | 515 P 211 
129 ^ , 337, 219 » 1019| 312 » — 536 | 424 » 456| 515, 2l 
181. 5.5, 339 | 225 „ 1025| 313 5 537 | 425 » 457) 517 5 218 
133 P 341, 225, ` , 1025} 313 Sa 537 | 425 » 457 | 918 5, 214 
134 5 312 | 226 , 1026] 316 is 540 | 426 T 458 | 520 » 216 
136 » 314 | 227 » 1027| 316 p 540 | 431 e 462 | 522 3s 218 
137 2 845 | 297 „ 1097 fe 317 P 541 | 433 ae 465 | 523 5 219- 
138 3 346 | 229 „ 3029| 320 h 544 | 437 iy 469 | -529 ^, 337 
139 5 347 |e-230 » 1030] 320 4 544 | 439 >, 471} 531 - 339. 
140 n 348 | 231 » 210381] 321 u 708 | 442 P 474 | 532 4 340 
141 uu 349 | 232 „ 1032] 323 j 707 | 443 ? 475 | 534 Nes 342 
141 » 349| 233 » 10383} 323 wo 907 | 445 » 477| 5831 » 312 
144 A 352 | 235 » 1035] 324 M 708 | 446 5 478 | 530 5 344 
145 A 401 | 236 „ 1036} 325 2 709| 447 * , 470 | 537 5j 345 
151, 3, 407 | 237 , 1037 | 326 a 710 | 449 " 481 | 539 » 3817 
152 »  408| 238 » 1038] 327 » 711 | 450 i 482 | 541 x 349 
153 * n 409 | 239 » 3039 | 328 5) 712 | 451 "5 483 | 543 j 351 
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156 " 412 | 241 100 113] 332 i 716 | 452 » °484| 544 b 352 
157 5n 413 | 241 5; 113 | 834 i 718 | 454 » 485 | 545 3; 481 
158 „e 414 | 244 » 116] 337 » 817) 456 æ» 488] 516 » 482 
159 415 | 245 ng 217] 339 n 810 | 459 »  491| 547 n 483 
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41 i 189 
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62 101 5% 
e G64 e 481 


All India Criminal 
Reports, 
Vol. VIII—contd. 
Ind. Cas. 
Page. Vol. Page. 
66 IOI 599 
69 ^5 484 
1 n 602 
72 5 604: 
74 P 493 
18 » 491 
£0 i 495 
81 ñ 595 
83 M 483 
'84 i 462 
85 103 204 
88 101 484 
89 M 593 
92 “i 479 
94 5 488 
98 102 784 
99 i 214 
102 j 503 
103 [OO 53 
105 102 420 
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143 A 880 
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151 » 881 
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416 103 5800 * ‘Ind. Cas. Ind. Cas, Ind. Cas. Ind. Cas. 
A18 » 602 | Page. Vol. Page. | Page. Vol, Page. Page Vol. Page. | Page. Vol. Pagé 
. 424 3i 797 | 101 IO] 426 I 99 161, 126 98 907 | 227 95 478 
426 IO6 442| 102 ; 355 16 100 692 | 127 » 1012| 228 95 140 
432: 103 199| 105 102 6070 23 98 6065, 128 ü 998 | 231 97 292 
433 104 456) 108 101 442 26 Q7 5501 131 O7 432| 932 92 134 
438 » 447 | 110 102 889 27 98 976 | 132 O9 138| 236 OO 341 
441 103 837| 11l 101 377 28 97 594} 136 ‘1 348 | 237 99 1032 
442 „ 834] 113 » 368 35 4,  480| 187 98 961] 238 , 098 
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551 7 437 128 i) 873 44 95 684| 148 98 811] 243 i 9 
' 555 104 100 | 131 » 545 45 Og 493| 149 O9 1:6 244 99 762 
557 IOG 684| 135 IO2 188 49 59 409 180 98 1023 | 245 W 726 
560 „ 689 | 139 101 779| 50 97 428| 155 » 817| 246 100, 749 
562 103 843) 146 736 52 98 471] 156 » 1009 | 252 ^ 718 
966 » 836| 148 103 239) 53 G7 587| 157 99 120| 254 101 287 
568 » 839 | 151 IO2 6039 5t 97 5911 158 E 1| 355 99 1053 
510 104 97) 156 2 610 55 9g 657| 199 98 818 257 » 1045 
574 T 110 | 159 » 599 56 3i 573 160 , 1052; 258 IOO 764 
101 224; 264 102 191 
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Jan. to Dec. 1927, | 185 » B27] 70 98 983| 173 9B 1010| 273 98 £58 
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Privy Council. 191 103 518| 76 99 443| 176 » 1058) 277 98 816 
195 107 2235| 78 98 92) 177 S9 280| 278 99 1900 

1 99 686| 204 104 375) 80 93 655| 181 98 1050 | 279 100 36) 
2 , 669 | 206 ,» 5 837] 8l 99 353| 182 » 1042 | 283 99 548 
8 100 485] 208 s 92} 90 98 489 | 183 , 806) 286 » 1081 
18 n 1| 210 n 189) 92 7 86 | 184 99 105 | 287 417 
17 i 91} 215 IIO 2235| 95 ,  512| 188 98 508, 288 IOO 38 
18 » 56 | 217 O5 694] 96 , 553. 189 99 299| 289 » 39 
20 n 93 | 224 » 703| 97 , 593| 190 - IOI 257) $90 108 
22 n 32 | 227. , 108} "08 », 8516 491 Og  Á 5| 291 IO! 670 
25 „ 292 220 IGG 488, 99 P4883 | 193, 9S8 719) 292 IGO 333 
26 ,  136| 230 105 220| 100 „ 5004| 194 , 848 | 296 " 45 
27 ji 77| 934 106 17|-101 ». 118 1985 "1064 | “297 „ 601 
32 " 86 | 237 105 788| 102 , 203] 197 ,  814| 299 » 756 
37 „ 130] 238 106 1, 103 „ 5| 199 $9 126| 300 ,, 3824 
41 105 469 | 242 „ .156| 104 , 7| 200 98 1010 | 308 f 35 
49 100 105| 244 105 "2571 105 >  608| 201 99 292] 309 » 994 
44 , 227] 216 107. 4| 106 „e 503| 202 98 803| 311 » 39346 
50 , 668] 248 106 534 107 „ 465} 203 , 1048 315 » 9 
52 IOI 2491 250 „ 571| 108 „  45| 204 989 | 316 » 260 
56 » 44} 252 107 237| 109 » 146, 200 99 528| 317 » , 189 
57 is 201 957 © ,  449| 1l » 487] 208 » 455] 318 » 499 
60 à 50| 261 105 26 112 474 | 209 „o 424] 319 » 599 
62 , 897] 362 107 347] 113 67 544°] 211 IOI 409, 320 704 
66 , 903) 263 109 800, 114 O8 1005 | 212 99 531} -321  kbO& 504 
70 » -47| 264 107 349} 115 4  460| 214 — *, .376| 329 Ico 18 
72 103 1] 206 , 9340] 116 © 481| 215 , 622 | 330 » œ 
73 LOL 24| 270 » 344| 118 93 897| 217 „ «1029 | 331 » 482 
76, 102 17) 272 » 846} 119 98 707| 219 » 82| 333 » * 675 
80° LOL 79| 275 » 347 | 120 , 993, 220 ye 440| 334 » 8766 
84 n 23 121 99 407 » 221 yi 57] 335 » 476 
80, ” 1 . Y 12 » 60| 223 603 || 336 e, 656 
9T n 38 194 e „ 0225| 225 #99 778 $8 » 200 
99 » 4 : 128 93 157| 225 95 1| 340 s * 013 
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. 900 103 271 
ae 102 440 
374 100 456 
375 IOI , 671 
377 IOO 626 
878 dy 95 
381 e 23 
383 „ 707 
381 ji 374 
285 » 1037 
885 " 721 
$87 IOI 678 
593 — 100 1032 
894 JO] 886 
805 100 775 
897 102 189 
898 100 5:20 
400 4. 571 
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407 » 1038 
410 k 8b 
41 T 7i 
419 i 449 
413 YO! 673 
4u 100 1022 
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417 ‘i 670 
48 ii a 
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424 5 729 
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439 x 676 
461 102 155 
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454 1098 66) 552 „ 516] 654° JOO £37 
458 101 529, 554 T 621 | 654 104 225 
459 PA 507 | 555 102 485, 657 " 292 
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470 102 339 | 566 » 186 | 668 103 2:7 
471 100 605 | 567 104 904 | 669 » 428 
472 IOZ 312, 567 102 2305, 672 105 621 
413 » . 211| 569 j 144 | 676 103 348 
15 100 1055 | 571 ^ 351 | 677 100 593 
476 HOI 469) 571 103 901! 679 103 322 
478 5 668 | 573 IOO 76, 681 5 283 
410 - 9B 485) 574 102 179, 683 » 338 
480 IOI 474| 575 ji 120 | 684 106 165 
462 » 877 | 577 ji 111 | 686 103 367 
484 {OS 87| 578 »  ll0| 67 -, 329 
486 FOI 844| 579 » 897 | 689 5 255 
487 100 501 581 » i03, 6090 » 285 
4*8 IOI 775 | 684 M 38, 691 3 264 
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496 $ 687 | 591 103 3171! 697 » 376 
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756 103 385 
756 SO 5&8 
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797 ICO 25 
“799 102 365 
799 102 81 
802 IOO 750 
803 102. 98 
80 t, 20TH 
ate TOO 646 
£07 102 135 
810 IO3 346 
811 102 *296 
'813 100 316 
815 IO2 | 314 
816 102 “955 
817 FOQ 3l 


T -.. QOMPARATIVE TABLES = 0... # 


$ pss . iR ‘ e Ug 4 
All India Reporter, | All India Reporter, | AU India Reporter, |All India Reporter, | All-India Reporter 
—contd, ~oontd, | —oontd. —contd. -contd , 


Allahabad High | Bombay High Court Bombay High Court | Bombay High Court: Calontta High Court 

















Oourt—concid. —contd, . —contd, —contd, - —~contd, 
Iud. Cas. Ind. Oas. Ind. Cas. Ind, Gas.) > Ind. Cas, 
Page. Vol. Page. | Page. Vol, Page. | Page. Vol. Page. | Page. Vol. Page, | Page, Vol. Paga. 
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826 102 23287 131 „  858| 399 — 102 661} 620  ]OG 46, 70 99 63 
827 100 574] 135 , 9dl} 40 103 602| 622 105 759| 72 97 479 
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830 »  193| 149 FOR 140| 414 » 504| 633. ,, 36; 78 99 57 
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838 „ 524) 161 YOR 178) 431 102 663) 648 JOS 764| 87 97 978 
844 ` , 910. 193  !OO 1041 | 432 , 842] 049 » 7856, B9 , 838 
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848 103 457) 175 — 100 1039| 438 . ,, 511] 65l »  T90| *95. 99 118 
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PRIVY COUNCIL. 

APPEAL FROM THE Rangoon Hres Counr. 
December 16, 1927, 
Present:—Viscount Haldane, Lord 
, Atkinson, Lord Blanesburgh, Lord 
Darling and Lord Warrington of Olyffe, 
BHOGILAL BHIKACHAND AND 
OTHE8S —PL AINTIFFS —APPELLANTS 

versus . 
Taz ROYAL INSURANCE 
OOMPANY Lrp.,—Darenpanrs— 
RESPONDENTS, < 

Evidence Act (I of 1872), ss. 158, 155, 157, inter- 
pretation of—Effeet of improper reception of evia 
dence, SM : 

Sactions 153 and 155 of the Evidence Act, 1872, 
must be strictly construed and narrowly interpreted 
if the Oourts governed by that Statute are to be 
spared the task in many suits of prosecuting, on 
most imperfect material,. issues, which have no 
baaring upon that really in contest between the 
parties. [p. 10, cols, 1 & 2] ‘ : 

Semble.—Section 153 of the Hvidence Act is in 
accordance with the opinions of the Judges in the 
caso of Attorney-General v. Hitchcock (1). [p. 10, eol. 2.] 

Where, in order to corroborate a witness, a letter 
written by him was tendered and received" in evi- 
dence under s. 157 of the Evidence Act, the 
Judicial Oommittee, in holding that, under the 
circumstances, the letter was not properly receiv- 
&ble for any purpose, made the following pertinent 
observations :—“Its contents ought to have been 
excluded from judicial consideration in all Courts as 
completely as they have been ignored by their Lord- 
ships.” [p.11, col.1.] | * 

Appeal from a judgment and decree of 
the High Oourt, Rangoon (Robinson, C. J., 
and Brown, J ), dated the 15th June, 1925, 
reversing a decree of that Oourt in ita 
Original Jurisdiction (May Qang, J.), dated 
the 24th June, 1924. i à 


The appellants claimed Rs, 1,76,000 
from the Royal Insurance ‘Company, 
Limited, as being the’ value of a parcel 
of diamonds insured by the Oompany in 1922 
and lost inthe course-of transmission by 
registered and insured post from Rangofn 
fo Bassein. The Company alleged "that the 


wd 


parcel either never contained diamonds of 
the value of Rs. 1,76,000, or that the dia- 
monds and parcel were abstracted from the 
custody of the Postal Authorities with the 
knowledge and connivance of the senders, 
After a trial lasting eleven days Mr, Justice 


May Oung gave judgment for the appellants. 


for the full amount claimed, with interest 
and costs. On appeal the High Court at 
Rangoon reversed that decision and dismiss- 
ed the appellants’. suit with costs. The 
present appeal to His Majestyein Council 
was then instituted. . : s 
` Messrs. A.M. Dunne, K: C., and E.B. 
Raikes, for the Appellants. 

- Messrs. Neilson, K. C., and McDonell, for 
the Respondents. < 

- JUDGMENT. . 

Lord Blanesburgh.—In.-this suit the 
appellants seek to recover from the respond- 
ents, as insurers, the sum of Rs. 1,76,000 
with interest, the value of a parcel of dia- 
monds alleged to have been lost or stolen 
in October, 1922, during its insured transit 
by registered post from Rangoon to the 
shop at Bassein of the second appellant, td 
whom the parcel was there addressed, The 
suit was brought in the High Oourt of 
Judicatureat Rangoon. It was decreed by 
May Oung, J. On appeal, Robinson, O. J;, 
and Brown, J., exercising the Appéllate 
Jurisdiction of the Court, re-called the 
decree of the Trial Judge, and on the 24th 
June, 1924, dismissed the suit with costs, 
From: this dismissal the plaiptiffs now 


appeal, and they ask that the decree of 


May Oung, J.,in their favour be restored, 

The diamonds were insured partly under 
one policy, partly . under another’ Both 
policigs, in terms identical, were in the 
name Of the first appellant, bub the dia- 
minds were the propertyein part. of the 
‘second and in part of the third appellant, 
The policies are in form policies of marine 


` 


M 


registered post." 


9 


insurance covering goods transmitted 


: from, inter alta, places in Burma to places 


in Burma “in the ship or vessel called the 
They insure against theft 
or robbery or loss any, parcel of jewels 
duly déclared from the time of the issue 
of the postal registered’ receipt until that 
of the delivery of the parcel to the cen- 
signee and his signature to the Post Office, 
The delivery contemplated by the policies 
is delivery at the address of the consignee, 
The policy moneys are to be paid without 
abatement. on the expiration of one month 
after first proper notice and proof of the 
lose have been given, 

The first appellant is a commission agent 
at Rangoon. The second and third appel- 
lants, nephew and uncle to each other, are 
jewellers at Bassein, owners of separate 
businesses there. They are each of them 
customers of the first appellant. The com- 
mercial history of all three jg good. At 
the time ofthe trial the first appellant 
had been in business at Rangoon for over 
90 yéare, and forsix or seven years he had 
done his insurdhees with the respondents, 
His credit, so the respondents’ principal 
witness stated in evidence, was unlimited, 
The other two appellants are younger 
men, but their businesses are said to be 
amongst the most important of their kind 


Bt Bassein. The third appellant holds a 


public position- of some. prominence in 
that town. The appellants were possessed 
of admirable insurance records, They had 
for all their years in business been insur- 
ing their jewels in transit and never before 
had any claim for a loss beem made by 
any of them. In, the present fase all three 
appellants are alleged to be parties to a 
fraudulent insurance conspiracy. The 
‘charge has been launched by the respond- 
‘ents in circumstances to which reference 
must later be made. The appellents, in 
facingit, are entitled to havethis record of 
theirs remembered. 

-But the first appellant is entitled to 
have something more said about him. At 
‘the time.of the transaction origihating 
‘at Rangoon, and alleged hy the respond- 
ents eto have been a gross fraud upon them, 
‘the -first appellant was en his way to India, 
Fe had left Rangoon a week before and 
he remained absent fyon? Burma for many 
months. elf there is anything clear in the 
case jt is thathe personaly had neither 
lot ner part in the transaction, be it frandu- 
ent qrinnocent, It is notthe least serioug 
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of the criticisms to which the judgment 
of ihe Appellate Court is open that the 


learned Judges there include intheir in- 


sinuation, itis not a finding, of fraud all 
the three appellants indifferently—a mis- 
take which is not surprising if they had 
regard tothe terms of the respondents’ 
notice of appeal. It was only before the 
Board that any personal imputation upon 
the first appellant was disclaimed by Coun- 
sel for the respondents. This amenda, 
tardy though it be, the first appellant is 
entitled to have put upon record, 

The further facts of the case, as they 
emerge from the evidence and documents, 
are simple enough. Onthe 24th Septem- 
ber, 1922, the second and third appellants 


. accompanied by one Mehta, aa associate in 


business of the third appellant, left Bassein 
for Rangoon. They came primarily to pur- 
chase diamonds for their Bassein busines- 
ses in anticipation of -the up-country de- 
mand forthese stones, always, “ib seems, 
most active during the months of 
October and November, Their purchases, 
ora great part of them, were to be made 
through the first appellant. His office 
accordingly became their business head- 
quarters during their stay at Rangoon. 
It was at the time in charge of his managing 
clerk, one. Pandya. EU 

The second and third appellants did 
not make immediate payment for the 
diamonds which they purchased. The 
sums involved were beyond their cash 
resources. They either gave hundis to 
or were debited in account by the sellers 
for the agreed prices, Much of this 
indebtedness. in respect of the lost jewels 
at the date of the trial still remained undis- 
charged. In respect of some of it jud gments 
had been recovered against the second 
and third appellants, and proceedings in 
bankruptey threatened. 

By Saturday, the 30th September, these 
appellants had, ready for transmission to 
Bassein, purchased and other jewels of 
the value of Rs, 1,60,000, On that morns 
ing the Jewels were put up in separate 
packets to mark, inter alia, their differ- 
ent ownerships, and at «the permises 
of the first appellant were enclosed in a 
metal cigarette case, which was then duly 
sealed in the presence of Pandya, &f the 
second and third appellants, and of Mehta, 
The genera? direction seems’ to have been 
taken by Pandya, it was he who addressed 
the case to the third appellant at, his shop 
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at Bassein. It was. he who suggested and 
marked upon the case the figure of Rs. 200 
as a suitable. insurance with the Post 
Offices, : 
Of this Post Office insuránce, which 
ultimately .played so important a part in 
the ease, some explanation is here necessary. 
There was.no obligation imposed by the 
policies to effect such an insurance in any 
amount. .In the case of inland parcels of 
jewele, however, it seems to be usual, in 
‘Burma, for an assured, even if not so 
obliged by his policy, to -insure them also 
with the Post Office in some amount usually 
nominal. Here Rs. 200 was ‘the amount 
chosen, and Pandya chose it. 
" Bo marked and addressed, the parcel 
was taken tothe Rangoon Post Office by 
Mehta and was there registered by him 
and, as had béen suggested by Pandya, 
was insured also for Rs. 200. The Post 
Office: receipts were in course despatched 
to the Rangoon Office of the respondents in 
order that, under the open policies of the 
first appellant then current, the insurance 
of the parcel at its. full declared value 
‘might be duly effected. "Saturday being a 


‘short day, the risk could not be-dealt with . 


by the respondents until the following 
: Monday morning. It was then promptly 
accepted. ~ 

Their Lordships have detailed these 
facts although this -is not the insurance 
"which in this suit is called in question. 
‘Upon this first insurance the respondents 
have received and retained their premium, 
‘The risk never became à claim. And they 
‘are now content. But this insurance was 
made atand before the trial a subject of 
elaborate inquiry at” their hand; .they 
desired toshow that it wasas fraudulent 
as the insurance immediately in question 
was being alleged to be, and, naturally, be- 
cause so far as concerned the packing, 
posting, registration and insurance of 
the parcel, the facts: deposed -with regard 
‘to-it'were in substancé,identical with those 
sworn to in. relation to the, insurance 
‘in suit. It is not surprising, therefore, 
that the respondents did not accept them. 
But their attatk failed. The facts, as above 
set forth, remained in the result un- 
controverted, and this suggests another 
obsérvation with reference to this first 
ingurance. The second and third appellants 
had” apparently’ .no doubts 
-regularity, Post Office Insurance, and all. 
They risked their jewels in that confidence, 


as to dis. 


* 
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which: was not misplaced” The risk, as has 
been seen, was accepted by the respond- 


entson the morning ofthe 2nd October 
without comment, inquiry or hesitation. 


In the afternoon: the second and third . 


appellants were returning to Bassein. ` 
They had coliected and had still with them 
diamonds valued at Rs. 1,76,000, a con- 
siderable -portion of which had been 
purchased onthe two preceding days. For 
safety'’s sake, and both Courts agree that 
this explanation was adequate, they were 
desirous that the jewels should go separate- 
ly from themselves and should be insured 
with the respondents, as the- first packet 
had been. Accordingly, a parcel containing 
the jewels was, on’ that morning, made up 
at the office of the first appellant exactly 
as had been the other, by and in the 
- presence of the same persons. 
was taken to: the Post Office, but this tima 
by the second appellant end Mehta, 
addressed to the second appellant at his 
Bassein shop. Like the fitst, and again at 
the suggestion of Pandya, the parcel was 
insured -with the Post Officé for Rs, 200 
and so insured and registered was, the 
second appellant and Mehta deposed, 
despatched: by them as had been the first. 
The Post Office-receipts were, as before, - 
sent on to the respondents and they at 
once accepted the risk for the full declared 
value of Rs, 1,706,000, a 4 
In: both cases the respondents entered 
in the endorsements made by themselves 
on the policies the amount of the Post Offica 
Insurance, and not in the second case any 
more tian in- the: first was objection taken 
or question raised either as to the amount 
of that insurance oratall. The parcel so 
registered and postally insured, now 
described as postal packet 217, duly reached 
Bassein on the evening of the 3rd October, 
-It was put in the safe at the Post Office, 
On the same evening the second and third 
appellants returned from Rangoon. ' Early 
next morning the second appellant sent & 
messenger to the Post Office to take 
window-delivery of the registered parcel, e 
He was told that itehad already been handed 
to the postman, one Lala by nanfe, for 
delivery on hie rotnd. An hour orso later, 
Lala returned',to the Post Office and 
reported to the Postmaster that the parcel 
.had fallen through some broken m&shes 
in*his bag add had been. lost. No traca 
ofit has since been fortheoming, and ita 
insured vélue is the claim’ which the 


This parcel ` 


. first appellant. The 


LÀ 


T ME 
appellants make: against the respondents 
in this suit, *- 

. The claim was at once put forward. The 
first attitude of the respondents towarda 
it: was one of reserve. The sum claimed 
was large, It exceeded in amount any 
previous, single insurance of the 
second and third 
appellants were nearly related. The two 
insurances, eache so considerable and 
effected in such rapid succession, although 
exciting no observation when tendered 
for acceptance, .seemed ominous in re- 
trospect after one of them had matured 
into a claim. The respondents according- 
ly, as they were well entitled to do, re- 
quired strict proof of the loss. They 
demanded full particulars of the jewels 
contained in the. insured parcel, indeed 
in both of the insured parcels, They 
pressed for information as to the place 
where and the persons in “whose pre- 
sence each of them had been packed. 
Noticing that the sum of Rs. 200 was 
less than the amount for which the first ap- 
pellant had »beén accustomed to insure 
with the Post Office previous parcels of 
less value, they were. ingistent to know 
the- reason why that smaller sum had 
been chosen in these instances, The 
“particulars and information asked for 
were promptly,and, as has been found by 
the trial Judge, accurately supplied. 
Asto the Post Office Insurance for Rs. 200, 
the answer of the Solicitors, in a letter of 
the 23rd November, 1922, wasthat ` there 
was no special reason for insuring the 
parcel for that sum, instead of ae larger 
‘amount, except a, spirit of ecbnomy, and 
‘that it did not matter for what amount 
the, parcel was insured in the Post 
Office as the assured were not looking to 
the Post Office to recoup their loss. The 
‘Solicitors also pointed out, what was, of 
‘course, true, that the respondents had 
without objection endorsed the policies 
well knowing in both cases that the 
parcels were ' covered by a postal in- 
gurance of,only Rs. 200. To these state- 
* ments no reply has ever been made, and 
to the letter itself the only response 
was to the effect that the claim papers 
were being forwarded to the respondents’ 
Caleutta Office for instructions, and that 
a furtherletter would Besent on refelptof 
he reply. . l e ^ 
Eline genahe the Post Office lad 
galled in the Police to inquire into the 


+ 
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loss of the parcel], and into the conduct 
of the Postmaster and of the postman 
Lala in reference thereto. There were 
suspicious circumstances in relation tothe 
condition of the postman’s bag and other 
matters. As aresult, on the 15th February, 
the appellants were informed by the 
Police that the case had been closed as 
undetected, and that guilt could not. be 
brought home to Lala. The Post Office 
accordingly paid to the appellants their 
insurance of Rs, 200, and it may here be 
added that the Postmaster was soon after 
promoted, while Lala at thetime of the 
trial still remained in the postal service. 

Of all this the respondents duly be- 
came aware, but they maintained their 
refusalto pay, adducing one reason after 
another in justification. The claim had 
been referred to the Head Office for final 
instructions. The Police investigation into 
the alleged loss was not complete, unes 

is- 
This was on the 20th 
February, When informed on the 10th 
March by the appellants’ Solicitors that 
the Police investigation had been cloged; 
and that the Post Office had paid their 
insurance, the respondents’ only reply was 
that the case was still under investiga- 
tion by the Criminal Investigation Depart; 
ment,and that the Rangoon Office was 
not yet ina position to make a disposal 
of the claim. That office having, ap- 


posed of then. 


parently, in the meantime, made an un- 


successful attempt to induce the appellants 
to acceptasmaller sum in satisfaction, 
this suit was, on the 12th April, 1923, 
commenced, and therein on the llth June, 
more than eight months after the loss, 
the respondents, for the first time, charged 
the appellants with fraud, This they did 
in the following paragraph of their written 
Statementi= — EE " ; 

"The -defendants allege that the parcel 
in question in the alternative either 
never contained diamonds of the value 
of Hs. 1,76,000, or that thesaid diamonds 
and parcef was abstracted from the 
custody of the Postal Authorities with the. 
knowledge and connivance o£ the plaintiffs, 
who have conspired to put forward & 
fraudulentclaim in this matter.” 

The appellants complain, and “with 
teason, that this most serious charge 
should have “been so belated, and when 
made should be so vague. The first 
appellant, an old customer of the responds 
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énts, has a special complaint of his own, 
that without the slightest 
the charge should have been made to 
extend to himself, and is only now with- 
drawn. The explanation of the respond- 
ents’ attitude in the matter. is, as it 
happens, disclosed 
February, 1928, addressed by their 
office at Calcutta to their Secretary at 
Rangoon:— 

“I am obliged for your. letter of the 


5th. instant, and note that, as the Oriminal 


Investigation Dapartment have so far 
failed to establish a case against the 
parties, the case has been filed as being 
‘Undetected, but I assume that this does 
not mean thatthe Oriminal Investigation 
Departmént intend to let the matter drop. 
I trust the former Bassein Postmaster, 
who, you advised us on the 17th October 
last had been transferred to Rangoon, 
will be closely watched, and that the 
Police 
identify. the writer of the last anonymous 
letter which werecently sent you; and-that 


they will continue to take an active interest: 


in the case, Ln 
“I note the Post Office contemplate meet- 
ing- thé claim on them this week, but; 
: whether they do so or nof, I do not consider 
- that wa should yet make payment. 
“The circumstances strongly point to 


attempted fraud, and, if further pressed,- 


I think we should state that, in- view of 
information which has reached us, 
we are not prepared to pay the claim. 
The less we say at this juncturg the 
better, and I would not suggest indicat- 


ing in any way what the nature. of the. 
information in our possessionis. I must- 
i8 very meagre,. 


admit our information - 
bùt the claimants need not know this, 
I doubt if a-suit will be filed; but, if it 
is, fresh publicity will be given to the 


matter, which might lead to useful in- 


- formation being produced. While I am 
naturally very averse fo delay in pay- 


ment ofclaims, the circumstances in this. 
case seem to warrant everyemeans being. 
Should a suit: 
ib“ will probably be -several: 
months before it is heard, and, in the. 


taken to defer payment. 
be filed, 


meantime, incriminating evidence may 
be fottheoming, or we might be ap- 
proached with a view-to effecting. a com- 
promise.” : i 


. : e. 
' The : meagre information of February: 
had not „boeh supplemented in June. Thé: 
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- only evidence of fraud forthcoming even 
justification ` 


in a letter-of the 10th: 


wil make every endeavour to 


a 

5 
at the trial had been  oollfeted by one, 
Bhattacharjee, to whom reference will 
later be. made, long after the date of the 
written statement.; The respondents accord- 
ingly remain under the imputation that- 
whén, 80 long after the event, they did put 
forward. this charge of fraud; they had 
even then in their possession no evidence 
ab all to support it, It Was, in truth, a 
dilatory plea, not justified by their obliga- 
tion under their policies to make prompt 
payment. | The correspondence shows that 
this dubious prócedure was not directed. 
from London. The view of the respondents” 
Head Office, as early asthe 10th January, 
bad been that the claim should be met, pro- 
vided that the Police had finished their in- ` 
vestigation, that no further information had 
been cbtained, and thatthe Post Office had 
paid their insurance. That view was not, 
however, accepted at Oaleutta, and this , 
suit will not have been without some good 
effect if, as, a result, the respondents see to 
it that similar wholesome instructions, when 
given to their representatives in the East 
are in future observed. 2C ACC 

The contest at the "trial eentred$on- 
the allegations -ih the  ressponderits' 
written statement, and the issue of 
this appeal has depended upon the ques- 
tion whether either of their allegations iù: 
that siatement is true. The first of them 
—-that the parcel never contained dia- 
monds of :the stated value—put the ap- 
pellants to proof of the fact that it did : the 
burden of the alternative allegation of 
fraudulemt conspiracy remained heavily 
with the respondents. 5 . 

- Upon the first allegation the respondents’ 
case really was, that there never had been 
any parcel containing diamonds made up 
anywhere. This was;apparently the statement 
of-the &nonymous letters referred to by the 
Calcutta Office in the above-letter of the 
10th February, 1923. It was.accordingly not: 
suggested to the witnesses that the postal 
packet 217 was other than the parcel packed . 
at the &ffice of the first’ appellant, What 
the respondents did try to prove was that in 
thas parcel there never had beene any. 
diamonds at all—df for no other reason 
than this, that the appellanis had ngot- 
the diamonds to But into it. “This was the 
contest, and in the course of it, evidence of 
theeutmost particularity was adduced by 
thé appellants and tested at every point by 
the. respondents. The merchants, from 


a * 
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whom the jewels had been bought produced 
their account books: the persons present 
when the parcel was made up explained in 
detail wliat then happened. 

Inthe result the learned Judge in his 
judgment expressed himself very clearly. 
On the first point he thus stated his con- 
elusions :— : 

.'" That the plaintiffs on or about the 2nd 
October, 1922, wre in possession fof dia- 
monds of the description and value alleged 
by. them is amply proved. They have 
called witnesses who made the sales, and 
theiraccount books have been put in the 
translation of these account book entries 
and connected exhibits have taken much 
time, and I have spent many hours in check- 
ing the witnesses’ statements.” 

As to the packing of the parcel the learn- 
ed Judge also-held that the account of it 
as above stated should. be accepted. And 
all this was the view of the Appellate Court 
as well. There the appellants’ possession 
of diamonds was no longer even contested 
by the respondents, and as to the making 
up ofthe pfrcel the learned Judges say: 
* We see no reason to doubt that a parcel 
was made up contàining them." 

On these findings it might have been 
supposed that, subject to the result of the 
alternative issue of fraudulent conspiracy, 
the respondents’ case was at an end. Re- 
gistration, posting and insurance of the 
parcel so made up had been duly deposed 
to, and the evidence on the point had not 
been challenged either in cross-examination 
or by counter-evidence. " 

But this was not-to be, for in-his* address 
to the Judge on the whole case Counsel for 
the respondents essayed the coritention that 


it had not been satisfactorily: proved that the- 


postal packet 217 was the same packet as 
that made up at the premises of the first 


appellant ; that there was only the evidence: 


of the second appellant and of Mehta that it 
was the same; that, for reasons to be allud- 
ed to later, ¿Mehta's evidence must be 
ignored; and that the evidence of the 
second appellant, interested and uncorro- 
borated as it was, should not be accepted 
as sufficient on so serious an issue. 
Now,in their Lordships’ view, ithis 
contention ought not, at the stage of the 
trial at which it was made, to have bgen en- 


tertained at all. Theevidence with regard. 


to the posting of the par®l had passed 
quite unchallenged; the respondent's sole 


case had been that there was only one packet . 


e . 
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‘and that it never contained diamonds; 


there was not a tittle of evidence to support 
the suggestion, made as a last resort, that - 
there had been two. ‘The learned Judge, 
however, did not take this strict view. He 
did not reject the contention as then in- 
admissible; he dealt with it on its merits. 
He found that the evidence of the second 
appellant with regard to the posting could 
not be rejected, and being of opinion that 
the respondents’ alternative case of fraud had 
not been made good, he decreed the suit. 

In the Appellate Court this last conten- 
tion of the respondents was put by them in 
theforefront of their case, and the treat- 
ment of it by the learned Judges there was 
somewhat unusual. Agreeing so far with 
the learned trial Judge, they would not and 
did not hold judicially that fraud on the 
part of the appellants had been proved, but 
they intimated very clearly their belief that 
all three of them were implicated in some- 
thing of the kind. They made no 
discrimination between the appellant on 
thishead, They criticised the trial Judge 
for adjudicating upon .this last con- 
tention of the respondents without taking 
the appellants’ unproved fraud into account. 
Allowing themselves to-be duly influenced 
thereby, and taking the view also that the 
second appellanton another relevant mat- ~ 
ter wasa perjured witness, they refused to 
accept his evidence as to the posting, al- 
though it had been unchallenged, and they 
dismissed the suit with costs, This is the 
situation with which the Board have had 
on this appeal to deal. 

Now, it wasupon the view they took of 
the Post Office Insurances that the decision. 
of the learned Appellate Judges in its last 
analysis depended ; and, indeed, these in- 
surancés have been invested by both 
Courts in Burma with a degree of decisive 
importance to which on the evidence their 


‘Lordships cannot help thinking they are 


in no way entitled. So much will, they 

believe, appear whan their true purpose and 

proper implications have been ascertained, 

and that, in the first instance at all events, » 
apart from any question of fraud. To 

this task, therefore, their Lordships at once. 
address themselves. ` 

. In the present case the assured, as has 

already been pointed out, were not reqtired 

by their policies to effect any Post Office 

Tmsurances at all. It was enough that the 


: jewels to-be.protected were being carried 


"in the ship or vessel called the registered 


> 
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policies - singular in this respect. The 
jewel insurances of the second and third 
appellants had usually been effected with 
the ‘Norwich’ Union Office, and specimens 
of that Company's policies issuedto them 
aro in evidence. It thereby appears that 
the Norwich Union, presumably by way of 
protection against the temptation present- 


ed by over-insurance, required.a declara- 
tion from its assured that his Post Office. 


Insurance didnot exceed Rs.50. In other 
words, under Norwich Union policies there 


was not only no obligation on the part of. 


the assured. to insure with the Post Office: 
there was an express limitation on his 
liberty so to do, - 

‘The practice among assured already re- 


ferred to must, of course, be well-known to. 


the offices. They know that it is usual for 
an assured not only to register his jewels 


with the Post Office,as he is always, bound . 


todo, but also. to insure them in some 
nominal amount with the Post Office whe- 
ther so bound or not, and the practice 
seems to be rational enough.. An honest 
assured prefers his jewels to their insurable 
value, : 
unlikely to provideadditionalsecurity in tlie 
transit ofa parcelof jewels if in amount 
it beatonce large enough to impress upon 
the officials handling it the propriety of 
taking special care of the parcel, but be 
not so large as to be likely to exeite their 
capidity or weaken their integrity. And 
if such be their purpose one would expect 
that the amounts of these insurances will 
be governed by no exact principles, but 
. will depend upon the character or mood, 
or even caprice, of the individual assured 
when fixing them. USE: 


And this is just what all the witnesses, 
who deal with the subject in evidence, | 


‘affirm. Pandya,who fixed the insurances 
here, is very clear on the point; and he is 
supported ‘by appellants’ witnesses number- 
ed 2, 4 and 5, the first two, diamond 
merchants and the third, a jeweller at 
Rangoon,.and by their witaess ‘numbered 
8—a Rangoon dealerin precious stones in 
a large way of business. Pandya’s state- 
ment is rejected by the learned Appellate 
Judges almost with derision. It may be 
doubted whether they could thus lightly 
haye dismissed it had they considered it on 
its merits, had they reflected that.it waseso 
influentially confirmed in ofher „quarters, 
and haq- they noted the failure on the part 


. 
e 
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post." Nor apparently were the respondents’ - 


and Post Office Insurance is not’ 


7 


of the respondents to meatit by any- avi» 7 


dence to the contrary, either 
officials or from the trade, 


of their owa | 


In the result it appears to their Lordships | 


that, apart from the Post Office Regulation, 
so much discussed in Burma, and to which 
attention must now be directed, tke insur- 


ance of the two parcels here for Rs. 200, . 


each was most ordinary and natural: How 
far, then, is that. conclusion affected by. the 
existence of the regulation referred to? 

This regulation in effect is that at the 
local Post Offices throughout India end 
Burma, but only at these offices (for the 
regulation does not apply to large towns, as, 
forexample, Calcutta or Rangoon), parcels 
insured for Rs, 250 or over are given 
window:delivery only; they must be called 
for by oron behalf of the recipient; they 
are not delivered in the ordinary way to 
him at his place of address. 


Now, with reference to that regulation,. 


it must first be observed that it seems 


clearly to be one for the limitation of the | 


Post Office’s liability asinsurers: it is not 
a regulation designed, -as the dearned Ap- 


pellate Judges apparently thought, for the: 


greater safety of the insured parcels, so 


that an assured who ignored it was, almost. 


thereby confessedly, exposing his jewels 


to hazard. Onthe contrary, it would not. 


seem to be natural that, an insured person, 
whose jewels were, as here, protected under 
his policy until delivered athis place of 


address, should effect when under no- 


obligation to do so a Post Office Insurance 
which would leave themathis charge be- 
tween the Post Office and his place, of busi- 
ness. Ls | 

But the most striking thing in connec- 
iion with this regulation is that to so many 
of the witnesses its existence was either 
unknown or discounted. This was the 
eposition of Pandya ;and at least three of 
the appellants’ witnesses, allof them ap- 
parently quite independent.In this position, 
too, must have been the respondents them- 
selves, forthey attempted no explanation 
of how it was that the appellants’ two 
parcels, each -addressed to Basséin and 
each insured for Rs. 200, so, that wéndow- 
delivery was thereby excluded, were accept- 
ed without demur or delay.. Theit Lord- 


shipse cannot dbubt that the reason of 


all this was that 
omy locally * operative*-not 
for: example, in Rangoon, 


the regulation . was 
opgrative, 
the centre 


ofthe Burmese jewel trade, and that the 


$ * 


w 
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Insurances Cémpanies, if they knew of it, 
attached to it, ab was apecially shown by 
theform of Norwich Union policies, no 
importaneé or value atall The important 


fact. that the regülation is not universally: 


applicable wes clearly not present to-thé 
minds of the learned Appèllaté Judges in 
considering its significancé, for in the 


` elaborate analysisof thé previous insurances 


effected by the’ first appellant with the 
respondent, which they made in order to 
support their view that, in the case of 
valuable parcels, insurancés in excess of 
Rs. 300 had always been effected by him 
with the Post Office,they treat this excess 
as being equally pertinent in cases where 
the place of destination had . been Calcutta 
or Rangoon, where the regulation does not 
apply, as in cases where the destination 
lad been Bassein or some other place, 
where it is operative, Incidentally also, they 
omit to observe that there is no instance of 
an insurance} at Ré. 250; the insurance 
invariably is fof'8ome sum above ôr below 
that figure—a birange circumstance if the 
determining factor in fixing the amount was 
Windów-delivery or not. On this ‘whole 
matter their Lordships come to thé con- 
clusion that: this regulation in no way 
militates against their ‘view reached apart 
from it, that the postal insurances here 
wére not abnormal, and that the statement 
of Pandya that he fixed them without 
reference to window-delivery and, indeed, 
in ignorancé of the regulation, is evidence 
that may quite réasonably be accepted 
as: true, This insurance in no way 
indicates a fraud orastep in,a fraud in 
the sense that to. any extent the respond- 
ents are relieved of their burden to prove 
that fraud. — 

' This view of the matter deprives of much 
of its importance the findingand determining 
factoy in the conclusion reached by thee 
Appellate Court. In thé judgment of the 


* Qourf it is said:— 


“There can be no doubt that the plaintiffs 
were fully aware of the rules as to window- 
delivery, and. we are not prepared to believe 
them when they say that the amount for 
whielfthe parcel would be insured with the 
"Post Office was entirely & matter of chance, 
‘tthe amount being fixed on the spur of the 
moment without any rgference to whdow- 
"delivéry oranything else." 

The. learned ° Judges, it” will be seen, 
attribute that statement to, amongst others, 


: "the second appellant, and .it*was because 
a e 


.in that respect that 


“but on the» first and 
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they held him to be & witness of falsehood 
they  considéréd 
themselves entitled to reject, wher uncor- 
roborated, his evidence ab to the posting of 
postal packet 217: one | 

Now, for reasons alréady given, that 
statement imputed to the second appellent 
would not, had he made it, have seemed to 
their Lordships to bë necessarily falce, 
But the tragedy is that he made no such 
statement. His own insurances being with 
the Norwich Union, his postal insurances 
were usually Re. 50, and só he said. He 
said nothing at all to the effect above 
imputed to the appellants generally, while 
as to the regulation, his evidence was 
that he was quite aware of its existence. 
It was the third appellantand not he who 
said he was ignorant of it. In other words, 
the conclusion of the learned J udges 
is based on a mostregrettable mistake, and 
it follows that the only ground upon which 
they upheld what their Lordships have 
ealled the respondents’ last contention 
cannot be sustained, and.that the finding 
of the learned trial Judge on this point 
must remain undisturbed. In ihe result 
postal packet 217 was thé selfsame packet 
of diamonds which had been madè up in the 
office of the first appellant and handed to 
the second appellant to be posted. 

And this same conclusion, ` perhaps not 
legs certainly, may be reached in another 
way. The learned Appellate J udges, it 
wil be remembered, found that the 
diamonds had been packed at the first 
appellant's premises, as deposed to by the 
witnesses present. It was their opinion also 
that ifa dummy parcel was in fact posted, 
as they strongly suspected, éach and all of 
these witnesses were privy to the imposture. 
The learned Judges, however, did not 
apparently pause to consider what possible 
purpose had been served by the making up 
of the parcel which they found had taken 
place, but which, on this further view, had 
been only an idlé ceremony. Had they 
askéd themselves that question, the answer 
to it, as their Lordships think, would not 
have been difficult. Once find, as. both 
Courts did, that the parcel of diamonds was 
made up and handed for post to the second 
appellant, then the subsequent. fraud can 
only be made even plausible by imputing it 
exclusivély as a private and partiefilar 
Tf&ud to thesecond appellant and Mehta—ag 
à fraud not only on. the respondents, 

third appellants ag 
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well, But a fraud confined to the second 
appellant and Mehta has never been even 
alleged by the respondents, and that 
presumably for a very sound reason. Had 
they made that.charge, and had they 
failed to establish it, they would have been 
left in the unfortunate position of having, 
at all events temporarily, affirmed «the 
honesty of ‘Pandya, who was alone. respon- 
sible for the fixing of the Post. Office 
Insurance. In other words they would hava’ 
deprived themselves of their main plank, 
unstable as it was,on which their charge of 
conspiracy rested. The result is that, so 
Boon as the making up of the parcel is 
accepted, ss it has been by both Courts, 
fraud in the posting can only be brought: 
home by a limitation being imported 
lute the charge, which has never been 
made, on 

The respondents did not ask at their 
Lordships’ hand for a finding that their 
charge of fraudulent conspiracy had been 
made good, Their Lordships aré accord- 
ingly dispensed from the task of dealing 
with this matter in detail. 

But they have considered all the evidence 
with care, and certain aspects of the case 
not unfavourable to the appellants, but 
not alluded to in the judgments below, 
have been included in the statement of the 
facts which they have already made. And 
there are others. On the whole matter, 
their Lordships feel it to be due to the 
second and third appellants to say—the 
first appellant is now absolved by the 
admission of the respondents themselves— 
that in their judgment the evidence actually 
led against them cannot bs accepted as. 
going any way at all towards proving the 
charge it was adduced to support. It is a 
matter of some surprise to their Lordships, 
who have considered it critically, that that 
evidence, as evidence against any of the. 
appellants, and much less as evidence 
against allof them, should, when its nature 
and inspiration are remefnberéd, have been 
so seriously regarded by the lesrned Ap- 
pellate Judges. x 

In these circumstances the conclusion 
just announced is sufficient to dispose of. 
the appeal, and their Lordships would have 
left ita consideration there had it not been 
that two matters, exhaustively deals with in 
the @gurts below, raise questions of genera 
importance, Their Lordships feelit to b 
their duty, therefore,-to refer tethem. 

The first is the rejection. from -considéra- 
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tion by both Courts of the evidence given in 
the suit by Mehta, Mehta, in the box, had 
confirmed generally the evidénce: given by 
thé second and third appellants and by 
Pandya asto the purchase and making- up 
and despatch of the: diamonds. By -the 
-trial Judge the evidence of these witnesses 
was, on these matters accepted in its entirety; 
by the Appellate Court it'évas accepted ex- 
cept ae to the evidence of posting given by 
the second appellant. Mehta's ‘evidence, 
however, was rejected altogether, and that 
because of the finding of both Courts that 
he ‘had offered the respondents’ representa- 
tives in Burma to give evidence in their 
favour if he was paid by them the sum of 
Rs. 50,000. "m E 

` lt all arose in this way. One Bhatta- 
charjee, an officer who had taken some part 
in the Police investigation, into the loss of 
the jewels, remained while still attached 
to the Policé, actively interested in the 


‘preparation of the respondents’ case. He 


sat by their Counsel at the trial instruct- 
ing him. Witnesses called by them—more 
especially the two chief witnesses in sup- 
port of the case of fraudulent conspiracy, 
had been brought forward. as a result of his 
activities. To the Police, Mehta at an eàrly 
stagehad made his statement: that statement 
was in the possession of the respondents, It 
may be assumed that it was in accord with 
the evidence he gave at the trial, because 
he was in no way confronted with it as 
being in any way inconflict with his evi- 
dence &s then given. After having made 
that statement, Mehta, it seems, suffered 
a robbery atehis own house, and sò again 
came into association with Bhattacharjee, 
who, it would appear, obtained a promise 
from Mehta that, notwithstanding his pre- 
vious statement, he would for Rs, 59,000 
make a full confession and a statement 
before a Magistrate to the effect that ‘the 
respondents’ charge of fraud was true. 
Bhattacharjee, delighted with his success, 
although doubtful whether Mehta was 
not something of a humorist ou$ to play 
trick “upon him, expressed to his chief 
at Rangoon his fedr that the respondents 
would not be prepared to pay so large a 
sum as Rs. 50,000 on so doubtful a chance, 
He arranged, however, to bring Mehta to 
Rangoof in secret, ffnknown, particularly 
to the second amd third appellants, and 
there to put kim in direct contact with the 
respondents’ representatives. He first took 
him to their legal adviser; | To that gentle. 


, 
10 
man Mehta, apparently repeated his pro- 
posal, but unsuccessfuliy. He rightly 
felt that such a suggestion was one which 
professionally he could not entertain, and 
Mehta was handed over to the respondents 
manager at’ Rangoon, To him he made 
the same statement, and apparently—for 
that is the effect of the managers evi- 
dence—his offer was-rejected, not because 
it would have been discreditable or dis- 
honourable to enter into any such corrupt 
bargain, but really because there was no 
certainty as to what the purchased evidence 
would be, while the price asked for it was 
exorbitant. Had Mehta been willing to 
accept the reward of Rs. 10,000 previously 
offered by the respondents for information 
as to the diamonds, the bargain, so the 
witness leaves it to be inferred, would have 
been struck, To Mehta, when he was 
called, these matters were put in cross- 
examination. He denied them all. It was 
put to him also that in connection with 
the preliminary Police inquiry he had 
attempted to bribe the butler of the District 
Magistrate. It was suggested to him fur- 
ther that, in conversation with one Lalu 
Misser, he had stated that the whole case 
of the appellants was a swindle, When 
the case for the respondents was reached, 
they sought to contradict all these denials 
of Mehta by substantive evidence, adduced 
under s. 155 (3) of the Evidence Act. The 
learned Judge permitted them so to do by 
calling Bhattacharjee, the _ respondents 
manager at Rangoon, the District Magis- 
trate’s butler, and Lalu Misser, The last 
denied that Mehta had ever madé any such 
statement to hira; the others supported the 
stories which Mehta had denied. The 
learned Judge found that in these last 
denials Mehta had lied, and he according- 
ly refused to consider his evidence at all. 
Upen this two questions arise for discus- 
sion, The first is whether the evidence in 
rebuttal was properly admitted. Their 
Lordships are not prepared to hold that 
the evidence of psp t and the 
ondehts' manager on this issue was 
not properly received, but they think the 
section was stretched beyond its true pur- 
port in admitting thé evidence of the 
Butler and Lalu Misser. , Sections 153 and 
155 of the Indian Eyidence Act nfust, in 
their Lorfishipg judgment, be strictly con- 
struetl and narrowly interpreted if *the 
Courts governed by that Statute are to be 
spared the task in many sults of prosecut- 
- 3 e `“ 
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ing, on most imperfect material, issues, 
which have no bearing upon that really in 
contest between the parties. Section 153 
does not-go far beyond, if it goes at all 
beyond, the case of Attorney-General v. 
Hitchcock (1) on which doubtless it was 
based. 

So much for the legal aspeet of this 
incident, Mehta was duly and rightly dis- 
credited, even although it may well be that 
the whole adventure on his part was, as. 
Bhattacharjee feared it might be, no more 
than a grim joke—a trap into which he 
hoped the respondents might fall. But 
what surprises their Lordships is that, while 
Mehta is duly denounced, they find no word 
of judicial criticism of the part in the 
transaction played by Bhattacharjee, to say 
nothing of the respondents’ manager. In 
their Lordships’ view, that played by 
Bhattacharjee “was little less blameworthy ` 
than Mehta, If there were no persons ready 
to offer bribes for evidence favourable to 
their cause, there would be no bribed 
witnesses in Burmese or Indian Courts; 
the bribers stand to the bribed in these 
cases in arelation not unlike that in which 
the} receivers of stolen goods stand to the 
thief. And when communications similar 
to those deposed to in this case are brought 
to the notice of the Court, they call for and 
should receive instant judicial condemna- 
tion. The respondents’ legal representative 
did well to take no personal part in such a 
negotiation; but he ought himself instantly 
to have turned it down and advised his 
clients to have nothing to do with Mehta. 
Any negotiation on such a matter was as 
blameworthy in the lay client as it would 
have been derogatory to the professional 
man. In the view of their Lordships such 
an incident as is here disclosed, must 
always, when brought under judicial notice, 
ba instantly and sternly reprobated whether 
the King’s justice is being administered in 
the East or in the West. 

The second matter on which their Lord- 
ships feel it desirable to observe is the 
tendering ant reception in evidence of the 
letter written by Bhattacharjee to his 
official chief on the 30th June, 1923. This 
letter was tendered and received under 
s. 157 of the Evidence Act. Their eLord- 
ships desire emphatically to say that the 
letter was not, under that section, properly 
Seceivable for any purpose. It was of no 


(1) (1847) 1 Ex. 91; 16 L, J. Ex, 259; 11 Jur. 478; 154 
R. 88; 74 Ri R, 592 e 
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greater value as evidence, although it was 
calculated to do much moreinjury toim- 
partiality than an anonymous letter. It 
is idle to suggest that the letter was tender- 
ed to fix a date, and to' its malign influence 
may well be largely attributable the state- 
ment of the learned trial Judge in his 
judgment, “For some reason that I am 
unable to explain I feel that there is more 
in the case than meets the eye;" as well 
as the strong view against the ap»ellants 
taken by the learned Appellate Judges. 
Its contents ought to have been excluded 
from judicial consideration in all Courts as 
completely as they have been ignored by 
their Lordships, . | ; : 

Their Lordships donot pretend that they 
have solved the mystery of these lost jewels. 
It is not their task, any more than it was 
the task of the Burmese Courts so to do. 
: The judicial duty throughout has been to 
ascertain by evidence that the Court can 
receivé whether the appellants have proved 
their case or whether the respondents have 
proved their defence. In their, Lordships’ 
judgment, so soon as the appellants had 
established, as they did, the making up and 
the posting of the parcel, the suit became 
practically undefended, and in the result it 
should have been so dealt with. 

These are the reasons for their Lordships’ 
humble advice to His Majesty that this 
appeal should be allowed, and the decree 
of the learned trial Judge restored, with 
costs, both before the Board and in the 
Appellate Court. 

K. J. R. A ppeal allowed. 

Solieitora for the Appellants:—Messrs. 
Bramall & Bramall. 

Solicitors for the Respondents:—Messrs. 
Sanderson, Lee & Co.) i 
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purchase—Promise to ve-convey--Claim yor -specifid 
performance—Consideration for promis& | ; 


Certain property was put up for auction sale by 
the Collector in execution of a decree obtained by 
the zemindar against the sub-proprietors thereof for 
arrears of revenue, and.on the 28th October, 1907, it 
was knocked down to the defendant for Rs. 3,810 of 
which Rs. 1,000 was paid at once and Rs. 2,810 on 
the 12th November, 1907. The sale was confirmed in 
due course on the 5th December, 1907, and sale certifi- 
cate issued to the defendant, who was put in possession 
by the officer of the Court on the 5th June, 1608, 
The present suit was instituted by the plaintiff on 
the 27th October, 1919, on the allegation that he was 
the real purchaser, that both the sums which made 
up the purchase-money were found by him and that 
the defendant was his agent in the matter of the 
purchase, and though instructed to purchase the 
property in his, i. e. the plaintiffs, name, had pure 
chased itin his own. The plaintiff also alleged that 
before the balance of the purchase-money, viz., 
Rs. 2,810 was paid by the defendant into Court, the 
defendant wrote him a letter dated the 4th Novem- 
ber, 1907, promising to convey the property to him 
whenever asked to do so. The defendant denied 
plaintif's allegations in toto, and the plaint- 
iff 'failed to establish the case set up in the 


- plaint, namely, that the defendant had purchased 


the property .in his own namg and contrary 
to the directions given fto him by the plaintiff, 
The basiat of the plaintiffs casee now being that 
the defendant's name was entered in the sale 
certificate with his (i. e., the plaintiff's) consent : " 

Held, by the Privy'Council, (concurring with the 
Courts below) that this was tantamount to the pur- 
chase being benami, and the plaintiff was precluded 
by s. 66 of the Civil Procedure Code, 1908, from 
claiming the property on the ground that the defend- 
ant was not the real purchaser. [p. 13, col, 2.] 


With regard to the plaintiffs claim for specific 
performance of the agreement evidenced’ by the 
defendant's alleged letter of 4th November, 1907, 
their Lordships of the Judicial Committee were 
inclined to agree with the Court of Appeal in India 
that the aforesaid letter was not a genuine docu- 
ment, and, in gny event, their Lordships held that 
the plaintiff's claim for specific performance failed, 
inasmuch as such promise as there was in the letter 
was not supported by any consideration. (p. 14, col. 
1] s 


Appeal from ajudgment and decree of 
the Court of the Nagpur Judicial Oom- 
missioners Court (Baker, J. O., and Hal- 
lifax, A.J. O), dated the 14th November, 
1923, reversing a judgment and decree of 
the Additional District Judge, Bhandara, 
dated the 29th April, 1922. 


The material facts of the case are 
in their Lordships’ judgment, an 
also briefly summarized below. e 

The main questions for determination’ 
in this appeal were » . 


(® whether tMe suit was barred under 
s. 66 of the Code of Civil Procedure, 1208; | 
(2) whether a letter dated the 4th Novem- : 


* 


iven 
are 


13 


ber, 1907, was’ & forged document; and 
(3) whether the claim for specific perform- 
ance based on-the said letter was barred 
by limitation. : 4 
On the 27th October, 1919, one Bhikha 
instituted the suit giving rise to thia ap- 
peal in the District Court of Bhandara 
against Naktu and his sons, the respond- 
ents herein. Bhikha died pending the suit, 
and was represented by the appel- 
-Jants. In his plaint Bhikha alleged that 
he was the real purchaser of the village 
in suit, and the first respondent was his 
benamidar ;. that he alone paid the whole 
of the purchase-money; that by a letter 
dated the 4th November, 1907, and written 
by the first respondent to him the former 
_had agreed to convey the village to him 
whenever he should ask for a conveyance, 
and the respondents were, therefore, bound 
to convey ittohim. He, therefore, prayed 
. for a declaration ofhis title to the village 
and a decree for possession of it ; and, in 
the alternative, he prayed for 4 decree for 
the specific performance of the contract to 
convey contained -in the letter of the 4th 
‘November, 1807. - 


The firat respondent and his sons fled 
separate written statements. They denied 
that the first respondent was the benami- 
dar of Bhikha or that the latter paid the 
purchase-money. Their case was that 
the first respondent bought the village 
for himself and with his own money. 
They pleaded that, having regard tos. 66 
of the Code of Oivil Procedure, 1908, the 
plaintiff could not maintain this suit ; and 
contended that the alleged detter of 4th 
November was dforgery, and that, in any 
case, the claim for specific performance 
based thereon could not be sustained under 
the said s. 66, and that such a claim was 
also barred by limitation. 7 


The following preliminary issue was rais- 


(1) In view of the provision “of s. 66 of 
the Code of Civil Procedure, is this suit 
not maintainable ? " 

On the 9th August, 1920: the Additional 
Distrfct Judge gave his decision. He held 
that it was useless to ffame an issue as to 
whether Bhikha was thg real puichaser 
at the sale, as he (Bhikha) was preóluded 
by the satd s.66 from disputing that the 
first respondent was not the real purchafer. 
He, however, held [on the authority of the 
Privy Council decision in Rathathai Vadi- 

e 


BALARAM $9, NAKTU, 


108 I, O. 1928 


velu Mudaliav v. Peria Manicka Mudaliar 
(1)] that the section did not bar Bhikha 
irom basing his title on the alleged letter 
of 4th November, 1907, containing an agred- 
ment to convey. The learned Additional 
District Judge, therefore, framed further 
issues of which- only the following are 
now material :— 

(1) Did plaintiff pay to defendant sums 
of Rs. 1,000 and Rs, 2,810 purchase-money 
in connection with the Court sale of Mauza 
Ohulod which took place on the 28th Qo- 
tober, 1907 ? ; 

(2) Did defendant agree by letter, dated 
the 4th November, 1907, to convey thé 
property in suit to the plaintiff whenever 
plaintiff should ask for it ? 

(3) Isthis letter a forgery ? 

(4) Is plaintiff entitled to a decree for 
specific performance on the basis of it ? 

(3) Are any of the reliefs claimed time- 
barred ? 

On the 29th April, 1922, the Additional 
District Judge delivered judgment in 
favour: of the appellants and decreed the 
suit. Hefound the above-mentioned issues 
in favour of the appellants. ` 

The respondents thereupon appealed to 
the Court of the Judicial Commissioner, 
which Court delivered judgment on 14th 
November, 1923. The learned Judicial Com-’ 
missioners held that the fact that Bhikha 
borrowed the money that was paid for the 
village and hauded it over to the first ire- 
spondent for payment might be taken as 
proved, though possibly a careful examina- 
tion ef the evidence might disclose flaws 
in it. They, however, held that the letter 
of 4th November, 1907, was not genuine 
and that Bhikha was precluded: by the 
said s.66 from basing any suit on the 
ground that Naktu was not the real pur- 
chaser. The learned Judicial Commis- 
sioners, therefore, allowed the appeal and 
passed a decree dismissing the appellants’ 
suit, with costs in both:Courts. 

Against the said decree of the Court of 
the Judieial Commissioner the appellants 
appealed to Hfs Majesty in Council. 

Mr. H. R. Abdul Majid, for the Apel- 
lants. A 

Mr. J. M. Parikh, for the Respondents. 

JUDGMENT. À 

Lord Sinha.—This is an 


X1) 56 Ind, Cas. 395; 42 M. 643; 24 O. W. N. #89; 18 
A. I. J. 581; 98 M. L. T. 13; 39 M. L. J. 11; 12 L. W. 
1; (1920) M. W. N. 389; 2. U. P. L..R. (P. ©.) 90; 471. A, 
108; 2 U. P; L. R. (P.O. 173 (P. C.). *. 
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from a judgment and decree of the Court 
of.the Judicial Oommissioner of the Cen- 
tral Provinces reversing a judgment and 
decree of the Court of the Additional Dis- 
viet Judge of Bhandara in Suit No. 63 of 


The facts out of which the suit arose are 
as follows :— 1 

Mauza Chulod in Perganna Kampta, 
. District Bhandara, Central Provinces, 
was put up for auction sale by the 
Qollector under a décree obtained by 
R, B. Indraraj Bhao, zemindar of Kampta, 


against the sub-proprietors of Chulod. 


who had failed to pay him the re- 
venue, cesses and malikana payable by 
them under the O. P. Land Revenue Act. 
On the 28th October, 1907, it was knock- 
ed downto Naktu for Rs. 3,810, of which, 
Rs. 1,000 was paid at once and Rs. 2,810 
on the 12th November, 1907. The sale 
was confirmed in due course on the 5th 
December, 1907, and sale certificate iesued 
to Naktu, who was put in possession by 
the Court Officer, on the 5th June, 1908. 

. On the 27th October, 1919, i. e., just one 
day short of 12 years after the auction sale, 
one Bhikha filed this suit, being Suit No. 
63 of 1921, in the District Court of Bhan- 
dra against Naktu and his sons, alleging 
that he was the real purchaser, that both 
the sums which made up the purchase- 
money werefound by him and that Naktu, 
his brother-in-law (sister's husband) was 
his agent in the matter of the purchase, 
and though instructed to purchase the pro- 
perty in’ his, i. e, Bhikha's, name, had 
purchased it in hisown; also that before 
the balance of the purchase-money, viz., 
Rs. 2,810 was paid by him, Naktu wrote 
him a letter dated the 4th November, 
1907, promising to convey the property to 
him whenever asked to do 80. 

Oertain other events happened between 
the auction sale of Chulod and the institu- 
tion of this suit, which it is necessary to 
state as they were relied ,upon by Bhikha 
as giving hima separate and indgpedent 
cause ofaction. Some of the sub-proprie- 
tors of Ohulod had mortgaged in 1902, their 
Share of 9-anhds6-pies in the village 
Chulod, together with their right to culti- 
Wate sir land comprising 87':4 acres and 
khudka$ht 1328 acres to one Jagannath 
Marwari. The latter obtained a conditional 
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on. -22nd ' October, 1907, and’ the dee:ee. 
was made absolute on the 30th 
March, 1909. There were further proceed-. 
ings in connection with the foreclosure 
between Bhikha and the mortgagors. In 
the end it was held that Bhikha having 
himself become benami purchaser of 9i. 
annas share in the village under Indraraj 
Bhao's decree, the mortgage debt should 
be apportioned and the m§rtgagors held 
liable only for Rs. 1,787-2-2 payable in 
respect of the sir lands of 87:94 acres 
which did not pass under the benami pur- 
chase. As the mortgagora defaulted in 
paying this latter sum, the foreclosure dec- 
ree was made absolute. 

By his written statement in the present 
suit, Naktu denied that he purchased the 
village on behalf of or with the moneys 
advanced by Bhikha. He asserted that 
after obtaining possession by virtue of his 
sale certificate he remained in possession 
of the village collecting the rents and pay- 
ing all the outgoings in respecf thereof. He 
denied the genuineness of the letter dated. 
the 4th November, 1907, and hb further. 
denied that Bhikha obtained any such title 
to a 94 annas share of the village by the 
foreclosure decree above-mentioned as, 
would entitle him to redeem. As regards 
the sir lands of 87:94 acres, he disclaimed 
any interest therein, and asserted that he 


wasin no way responsible for the entry in . 


the Settlement Records with regard there- 
to. i 

In spite ofthe allegation ia the plaint 
that Naktu had purchased the village in 
his own ngme and contrary to the direc- 
tions given to bim by Bhikha, no evidence’ 
was adduced with regard fhereto, and in 
the trial Court (as well as in the Appel- 
late Court) the basis of Bhikha'scase was 
that Naktu's name was entered in thesale 
certificate with his consent. This is tan- 
tamount to the purchase being benami, 
and both Courts held that Bhikha was pte- 
cluded by s.66 of the Code of Civil Pro- 
cedure from elaiming the property on the 
ground (het Naktu was notthe real pur- 
chaser. . 6 i 

But he claimed specific performanc® of 
the agreement which he alleged was, evi- ` 
denced by theletter dated the4th Novem-. 
ber, 190% The trial Court held thatthe 
letter was genuine and decreed ‘specific 


decree for foreclosure on that mortgage one performance on the basis "thereof, The 


the 13th December, 1908, for Rs, 4,3] y-5-2, 
This decrge was purchased by Bhikha 


Appellate Gourt came to the: conclusion 
that even if iwas taken a3 proved thas 
* 


„iż 

Bhikha borrówed the money that was paid 
for the village and handed it over to 
Naktu for payment, the letter dated the 
4th November, 1907, was not a genuine 
document even, though Naktu had not 
gone into the witness-box to deny his signa- 
ture to that letter. 

On a consideration of the whole evidence, 
their Lordships are unable to differ from 
the conclusion arrived at by the learned 
Judicial Commissioners. The only evidence 
in support of the authenticity of the 
letter is that of the two sons of Bhikha, 
who were extremely young at the time 
when the letteris said to have been receiv- 
ed, and is altogether unconvincing. The 
Judicial Oonimissioners considered that 
the letter produced did not have the ap- 
pearance of one that has been lying in a 
Pawar Patels house for 12, yeara, and the 
English date appearing on it is itself a 
ground for great suspicion. Nor is there 
any explanation suggested why, if such a 
letter had been in existence, Naktu was 
never called upon to execute a conveyance 
or deed ôf release in respect of the vil- 
lage. But the most unsatisfactory part of 
the case of the purchase having been made 
originally on behalf of Bhikha lies in the 
uncontradicted evidence on behalf of the 
defendant, that ever since the date of the 
purchase he, Naktu, collected the rents 
and paid the outgoings in respect of the 
village and appropriated the balance as 
his own profit, The trial Court, while ac- 
cepting this latter evidence, considered 
that Naktu had been allowed to enjoy for 
his own benefit the difference Between the 
rental collections and the land revenue 
as a fair remuneration for his services. 
This was not the plaintiffs’ case and the 
Appellate Court rightly rejected this in- 
ference and held that it was impossible 
to. believe that if Bhikha was the real 
pupohaser:he would have been willing to 
forego the income of the whole village for 
an indefinite period, which extended in 
fact to 12 years short by one day. , 

Their Lordships have come to the con- 
clusion that theree is*grave reason for 
doubting the genuineness of this letter and 
thatdn any event suclf promise as there is 
ein it is not supported by any consider- 
ation, and that the claim for.” specific 
perforniance,,which wa the only claim 
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before this Board on the basis of such title 
as Bhikha obtained under the foreclosure 
decree against some of athe share-holders in 
the village. This claim was not apparently 
pressed either before the trial Court or the. 
Appellate Court. Their Lordships hava, 
however, considered it on such materials as 
there are on the record and have come to 
the conclusion that under that foreclosure 
decree all that Bhikha obtained was what 
is called the ex-proprietary title of the 9% 
annas share-holder to 87°94 acres of sir land. 
The fact that his title to the whole village 
as_benami purchaser was asserted by the 
defendants and acquiesced in by them does 
not avail him to establish that title in this 
suit even with regard to the 94 annas share 
or to base any claim for redemption o 
such title, ~ 
In the result this appeal. fails and their 
Lordships will humbly advise His Majesty 
that it should be dismissed with costs. - 
K. J. R. i Appeal dismissed. 
Solicitors for the Appellants:—Messra, 
Francis & Harker. 
Solicitors for the Respondents:—Messra, 
T. L, Wilson & Co. . 


ee end 


PRIVY COUNCIL. 
APPEAL FROM THE BoMBAY Hiag COURT, 
November 28, 1927. 

* Present :—Viscount Sumner, . 
Lord Atkinson, Lond Sinha, Sir John 
Wallis and Sir Lancelot Sanderson, 

KHUSHALDAS GOKALDAS 

AND OTHERS—~DEFENDANTS— 
APPELLANTS 


versus 
OHIMANLAL KALIDAS AND 
OTHERS—PLAInTIFFS— 
RESPONDENTS, 
Practice—Appellate Court—Slip in judgment ef 
lower Court—Remedy of aggrieved party. 
Where it is elleged that the Court below has made 
a slip in its judgment, the aggrieved party should, 
before preferring an appeal, call the attention of the ` 
lower Court to the slip, so that it might be corrects 
ed. [p. 16, cols. 1 & 2.] i dade. o 
Appeal from one judgment and two — 
decrees ofthe Bombay High Court, (Mac- 


leod, O. J. and Orump, J.) dated the 


allowed by the trial Court, was rightly held €4th November, 1924, varying that* of the . 


to fail by the Appellate Oourt. 
There remains only the lagi ground urged 
: Mo : 


Subordinate Judge, Ahmedabad, dated thg 
27th April, 1923, : . FM 
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Messrs. Lowndes, K. C., and J. M. Parikh, 
for the Appellants, 

Messrs. De Gruyther, K. C., and Dube, for 

the Respondents, 
j JUDGMENT. 

Viscount Sumner,.—It is with a sense 
of satisfaction, that it is not always-possible 
to feel, that the Board has come to a conclu- 
sion in this case, . 

The appeals are brought by special 
leave of His Majesty in Council granted 
some time ago. Down to last Friday, when 
this case was called on, the opinion of 
the Board' was sought, to all appearances» 
upon a large number of questions which 
were said to involve, and probably did 
involve, ` questions of some importance, 
because they concerned the construction of 
& running contract between the plaintiffs 
and the defendants, a contract which is 
quite probably similar to many others 
between other parties. 

From the commencement of the argu- 
ment, however, the points involved in 
the appeals were dropped in the order 
of their importance, until at last the 
only point left, which is really capable 
of much discussion, involves a sum of 
about Rs. 1,500 only, and turns upon the 
question, whether the High Court made a 
slip in stating that the second suit was 
brought in time instead of saying that, as 
regards the first year for which the claim 
was made, it was a few weeks outof time. 

The cause of action arises between 
agents to a Cotton Spinning Company, who 
managed -its affairs and are its secrejaries 
and treasurers, and the plaintiffs, who, 
for consideration which it is not necessary 
to enquire into, were given under an 
agreement a share in the commission 
'earned by the defendants and payable to 
them by the Company. The fact that they 
managed the Company and paid themselves 
by making entries in the books, does not 
3n the least affect the question. It was on 
their sales that the Company was bound to 
pay tbe defendants, and out of the com- 
mission so payable the defqndants bound 
themselves to make payments to the 


plaintiffs, The agreement, which is 
' "Ex. 60, refers to "the commission 
payable to us under cl 7 of the 


memotandum ‘and el. 34 of the Articles 
ofthe Oompany." When one refers to the 
terms*of this agreement with the Company 
and the amended Articles, it appears that 
their commission was earned at fixed 
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rates upon the weight of yarn and cloth 
manufactured and sold, varying with the 
quality. It is said, therefore, that the 
commission which the defendants earned, 
and which. the plaintiffs were entitled to 
share, was quite irrespective of the profit on - 
working, which the Company might earn 
or not earn, and is ascertainable the moment 
it could be ascertained what quantity of 
goods of the various Winds had been 
manufactured and sold, for then it coula 
be quantified by a simple calculation upon 
that footing. There is, however, a provision 
in the Articles which regulates the rate of 
the defendants' commission as against the 
Company, which qualifies this. Article 34 
contains a schedule which sete out the terms 
of the agreement, and para, 4 is the para- 
graph in question. It says :— . 

“But if in any year the net income of the 
Company happens to be less than 6 per 
cent. on the paid-up capital of the share- 
holders, then in that year the agents shall 
give up an amount up to one-third share 
of their commission in order to make up 
that much amount in that year, “But in no 
cage shall they give more amount than one- 
third share of their commission in order 
to make up that amount, The account 
in respect of the commission of the agents 
shall be calculated at the end of the month 
and shall be credited to their account. ” 

On the true construction of that paras 
graph their Lordships think that, although 
the agents might be entitled to credit them- 
selves in the books month by month with 
the amount of commission earned by them 
that would necessarily be a provisional 
credit, which” cannot became definite and 
final until it has been ascertained whether 
the nett income of the Company is less 
than 6 per cent. on the paid-up eapital 
of the share-holders or not, There is no 
evidence to show on what materiala or 
what date that could be ascertained at 
the earliest. There -is no ground ° for 
thinking that the circumstances could be 
ascertained on the last day of the calendar 
year, and as no discussion arose below on 
the point, and. the course of businesg 


eventually was to take that ascertainfMent 


as happening when the Company. held 
its general meeting and ‘passed its ace 
count and not Befgre, their Lordshipg 
think that upon hig construstion. ng 
sums was payabte by the” defendants to 
the plaintiffs, so that a cause of action, 
could arise for non-payment until that 

es 1 


itm 


what had hitherto been. provisional had 
becomecertain. On that ground, therefore, 
the plea of limitation, which has been 
raised ‘with regard to all the years dealt 
within the two actions, fails except for a 
point which relates only to the first year 
in the second action, the year 1918. In 
that year, according to the copy of the 
notice sent out for the general meeting, 
which is in the record, the meeting was 
summoned to take place in the month of 
May*. The month of June, 1922, was that 
in which the second action was com- 
menced, and accordingly it is said that 
the action is by a month or so too late, 
because there is the announcement of the 
date of the annual general meeting, and 
three. years from that would have expired 


shortly before the writ was iesued in the, 


second action. - ` Mi 

Jí is also suggested that there is error 
on the part of the High Court, who failed 
to notice this date and gave judgment, as 
they should nót have done, to that extent 
‘dn favour of the defendants. 

. The facts as to that are short: The matter 
did not arise for mention in the judgment 
òf the first .Court. In the High Court 
there.is a distinct statement by the Judges 
that in both actions the writs were issued in 
time, and this was said with the document 
in question before them. What cause is 
there for supposing that they were. wrong 
in that? It is said there was no evidence 
to the contrary, and the evidence, such as 
it is, of the summons to the meeting, is 
exhibited. If, however, the*meeting was 
not actually.“ Beld on that day or the 
resolution was not passed and the meeting 
was not concluded in that day, although 
there is no record of it in the proceedings, 
then’ there was material, or there might 
have been material, before the High Court 
which would justify their conclusion. 
' Their Lordships are not obliged to allow 


these appeals because noone has been able : 


to point put what was the actual admission 
or evidence which was before the High 
Cowt on the subje&t, That. there was 
some admission or some such evidence, 
which justified them, is a reasonable 
assumption, because, first of all,. jf there 
was any glip, it was the duty of the defend- 
“pat is to say, May, 1919. THe general meeting to 
which accounts for-the year 1918 were submitted wag 
held in May 1919.—K, J. R, rt : 


. . 
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outstandig matter, had been ‘decided at- 
the ensuing annual general meeting and. 


ants te have called. the, attention of the 
Court to it, so that it might be corrected. 
Again, it was in their interest to have 
drawn attention to it when they. applied for 
leave to appealto His Majesty in Council, 
as they did some time afterwards in most 
voluminous and exhaustive terms, 
there is no mention of this point there 
and when, lastly, 8 petition was sent to 
this country with instruetions to apply 
for special leave to appeal, this point was 
not mentioned at all either one way or the 


but . 


other, and it was only by. ‘the diligence. 
of the Counsel who appeared ‘that: this - 


discrepancy was observed and naturally 


made legitimate use of on the application... 


The Board are much obliged to Sir George 
Lowndes for giving them this. candid 
information. The inference that their 
Lordships. draw is this:.It was known, 
for some reason which isnot now before 
the Board, that the High Court had the 
material before it which was required, 


and, therefore, that its decision upon this- 


point was right. The amount involved 


would only have been about. Rs. 1,500, and. 


if that alone had been brought before their 
Lordships when special leave to appeal 
was asked for, the leave certainly would 
not have been given. The other points 
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there mentioned have now disappeared. . 
Again, with a candour for which their. 


Lordships are much obliged to Counsel, 
the contentions that there had been an offer 
only, but no concluded contract, and that 


the respondents (plaintiffs) had never.given ` 


the help that they contracted to give, 
which was a condition precedent to their 


right to be paid, were abandoned at the 


outset, and another and a new point that 
the defendants had never signed this 
document was also abandoned. Thus the 
case was brought down to the argument 
on limitation, and that again has been 


-brought down tothe year 1918. In their . 
Lordships’ opinion even that point vani- . 


shes. j 

Their Lordships.will humbly advice His 
Majesty that, these appeals should be dis- 
missed with costs. 


K, J. R. ) Appeals dismissed. 


Solicitors for the Appellants:—Mesets. : 


T.L, Wilson & Co, ` 


Solicitors for the. Respendents:—Mr, H, 


S. L. Polak, . m 
LI Be 54 - 
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BOMBAY HIGH COURT, 
SsoonD Oivin ApPzaL No. 506 or 1726, 
| November 12, 1927, 
Present:—Mr. Justice Fawcett and Mr. . 
Justice Mirza. | 
BASAPPA BUDAPPA HALAVALAD— 
: DEFSNDANT—AÀPPELLANT 
versus. i 
BHIMANGOWDA SHIDDANGOWDA 
PATIL—PLAINTIFF—REBPONDENT. 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens—Transferee, whether representative of trans- 
feror—fresh suit for possession against .transferee, 
maintainability of— Civil Procedure Code (Act V of 
1908), s. 47—Transferee not impleaded in suit— 
Applicability of rule of lis pendens. 

A transferee pendente lite cannot be treated as a 
representative of his transferor within the meaning 
of,s.47 of the Civil Procedure Code so as to deprive 
the other party of his right to institutea fresh suit 
against the transferee for recovery of .possession. [p.- 
1s, col: 2.] : : : : 

Madho Das v. Ramji Patak (@jand_Sheo Narain v. 
Chunni-Lal (7), explained and distinguished. ` 

A ‘person purchasing property pending a suit 
relating thereto. will. be bound by the decree- passed 
in the suit even: though ke is not joined as a party 
to the suit, and the subsequent death of the transferor. 
can make no difference to this principle. '[p. 17, col. 
2; p. 18, col. 1.] i 

Gulabchand Manikchand v. Dhondi (1), Lakshman- 
das Sarupehand v. Dasrat (2) and Bellamy v. Sabine 
(8), referred to. 

Second appeal 
District Judge, .. Dharwar, in Appeal No, 
258 of 1924, reversing the decree of the 
Subordinate Judge at Hubli, in Civil Suit 
No. 397 of 1923. 

Mr. G. P: Murdeshwar, for the Appel- 
lant. 

. Mr. Nadkarni (with him Mr, R. A. Jaha- 
girdar), for the Respondent, s 


JUDGMENT. 


Fawcett, J.—1n this case the plaintiff” 


brought a suit against his brother Basan- 
gowda on August 2; 1918, fora partition of 
joint family property. On August 10, 1918, 
Basangowda sold the property in suit, which 
was included in the claim of his brother, 
to defendants Nos.1 and 2. Basangowda 
died- before. the suit could be determined, 
and his widow and ‘childten were brought 
on the record in his place. Eventually -a 
decree was passed under a compromise 
which inter altaeawarded the plaintiff half 
of the suit property. In -1923 he brought a. 
Buit against defendants Nos, 1 and 2,to- 
whom *Basangowda had sold the property, 
and two others to recover possession of. 
this half of the suit property, namely, 
Survey No 408, 

"The trial Court dismissed his suit bblding 

. 2 t 
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that the. decree was invalid for certain 
reasons, On appeal the District Judge of 
Dharwar held thats. 52 ofthe Transfer of 
Property Act applied to the sale in favour 
of defendants Nos. land 2,and that they 
wers bound by the consent decree., He 
allowed the appeal-and awarded the 
plaintiff half of Survey No. 408. with 
mesne profits. : 

The defendant No. 2 appeals from this 
decree. On his behalf two main contentions 
were set up: (1) that defendants Nos. 1 and 2 
should have been ‘made parties to the suit 
of 1918, and not having been so joined the 
decree is not binding upon them; (2) that 
even if they are bound by the decree they 
were "representatives" of, Basangowda 
within the meaning of 8.47, Civil. Procedure 
Oode, and that the' present suit is. barred. 
under that section, because the plaintiff 
should have asked for possession .of the. 
property in execution proceedings. ^ - 

As to the first point it is clear that ` 
defendants Nos.land 2 should not .have 
been joined in the suit in view of the terms 
of s. 52 of the Transfer of Property: Act, 
and the reason for the rule about transfers 
pendente lite. ‘It is sufficient for me to refer. 
to Gour’s Law of Transfer, 5th Edition, 
Volume, I, Art. 930 at page 592, and the 
leading. case in this ‘High -Oourt of 
Gulabchand "Mamikehand v. Dhondi (1). 
which: was confirmed in the Full Bench 
case of Lakshmandas Sarupchand v., Dasrat - 


(2). In those two casés the. decision in., 


Bellamy v. Sabine (3) is quoted as a leading 

authority on the subject of -lis pendens, and ` 
the view.is there expressed that it wag 
immaterial whether the alienees pendente 

lite had or had not notice of the pending 

proceedings, for if this were not.so, there. 
would.be no certainty that the: litigation. 
would ever come to an end. In such cases 
the Courts do not recognise the alienation 
pendente lite as affording any proper ground . 
for staying the suit. This view was eon- 
firmed by the Privy Oouncil in.Faiyae 

Husain Khan v. Prag Narain (4), where . 
this same case of Bellamy v. Sabine (3) is - 


(4) 20 A. 839 at -p. 845; 11:0. W. 
4 A.B, J. 344; 50. L. J 563; 
Bom. L. R, 056; 9 M, L. T: 1 
(P. Q), 
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referred to and' their Lordships say (page 
345*): “The Correct mode of stating the doc- 
trine, as Cranworth, L. O., observed in 
the same case, is that ‘pendente lite neither 
party to the litigation can alienate the 
property in dispute so as to affect his 
opponents," The subsequent death of 
Basavgowda can make no difference to this 
principle. 

‘As to the secchd contention, itis to be 
noted that the point is raised for the first 
time in this second appeal; but it is one of 
law affecting the Court's jurisdiction, and so 
it must be considered. Section 52 of the 
Transfer of Property Act says as plainly as 
possible that a transfer pendente lite cannot 
affect the rights ofany other party to the 
suit “under any decree or order which may 
be made therein.” 

Apart from the special provisions of s. 47, 
Civil Procedure Code, the plaintiff would 
have a right to sue to remove obstruction to 
his obtaining possession of the land and to 
the execution of bis decree: ef, Thakur- 
oodeen Mahomed Eshan Chowdry v, Kurim- 
bux Chowd?y (5) and also the Privy Council 
caseof Faiyaz Husain Khan v. Prag Narain 
(4) that Ihave already referred to, where 
such a suit against the transferee succeeded, 

To treat defendants Nos. 1 and 2 as 
"representatives" of Basangowda under s. 
47, Civil Procedure Code,- directly affects 
this right of suit, and, in my opinion, the 
transfer cannot be recognised by the Court 
as giving them any right to be regarded 
as "representatives" for the purposes of 
attaching plaintiff's right to sue. There is 
no authority cited for the, próposition 
that transferees pendente lite are "represen- 
tatives” within the meaning of s. 47 except 
Madho Das v, Ramji Patak (6) amd Sheo 
Narain v. Chunni Lal (T), The decision in 
the latter case explains the remarks in the 
former case, and the judgment limit 
the decision to regarding the transferee as 
a representative of the alienor only (page 
2461) ‘in the sense that, being bound by 
the decree afterwards passed, he is gompe- 

tent, under s. 244 (now s. 47) of the Code, to 

raise in the execution of that decree any of 

the fuestions mentioned in that section." 

[See Sheo Narain v. ChtimniLal(7)| That 
<5) 3 W. R. 20. ‘ 

(6) 16 A. 286; A. W. N. (1504) 84; 8 Ind. Deo. (x. s.) 


186. . ; 
xis 22 A. 243; À. W. N, (1900) 54; 9 Ind. Dec (@. 8.) 


"Page of 29 A,—| Ed. 
pu 22 Am [Ed] š 
: e. 





is a very different thing to holding that in 
all casesa transferee pendentelite is a "re- 
presentative" of his transferor under sg. 47. 
It merely holds that the transferee can him- 
self move the executing Court and may raise 
objections to the execution of the decree, if 
he thinks fit. 

We are not concerned with that question. 
Here defendants Nos. 1 and 2 want to use 
8. 47 as a shield to debar the plaintiff from 
his ordinary rights under his decree, and 
in such a case s. 52 applies, in my opinion, 
toforbid their doing so. The transferee 
pendente lite cannot be recognised by the 
Court for such a purpose, and defendents 
Nos. 1 and 2 cannot, therefore, be treated as 
7 aaa " of Basangowda under 
g. 47. : 

Authorities regarding an ordinary pur- 
chaser and not one pendente lite such as 
Veyindramuthu Pillai v. Maya Nadan (8), 
cited by appellant's Pleader, do not bear on 


this point. 

I would, therefore, dismiss the appeal 
with costs. 7 í 

Mirza, J.—I agree. 

ALN. A, Appeal dismissed. 


(8) 54 Ind. Cas. 209; 43 M. 107; (1919) M.-W. N. 88l; - 
26 M. L. T. 391; 38 M, L., J. 32. 





BOMBAY HIGH COURT. 
ORIGINAL CiviL JURISDICTION APPEAL No. 5 
oF 1927. : 
November 10, 1927. 
Present:—Sir Amberson Marten, 
Kr., Chief Justice, and Mr. Justice Crump. 
: . B. DAB & Co.—PrariNTIFES—. 
APPELLANTS 
i ' versus s 
Tas BROACH ELEOTRIO SUPPLY AND 
DEVELOPMENT CORPORATION, : 
LIMITED—DEFENDANTS— RESPONDENTS. 

Arbitration— Awarda-Reading letter marked with- 
out prejudice before rejecting it, whether misconduct 
—Validity df award—Civil Procedure Code (Act V of 
1908), Sch. 1I, pafa. 15. 

The mere fact that a letter marked without pre- 
judice was tendered to an arbitrhtór and was read 
by him before he rejected it as evidence is not a 
sufficient ground for setting aside an award, Tp. 19, 


col. 1.] ° 
Appeal frcm a jucgment of Mr. Justice 
Mirza, 6 


* Mr, Jinnah, for the Appellanis. 
Sir Thomas Strangman, for the 


Responds 
ents, . 


“1081. O. 1928- -HARI Laxman JOSHI v. SEORËTARY of STATÉ FOR INDIA) ` 


JUDGMENT. . 

‘Marten, C. J.— This is an appeal from 
&- judgment of Mr. Justice Mirza. The 
learned Judge set aside an award in effect 
for the reason that a letter marked without 
prejudice in the body-of the letter was 
tendered to the arbitrator who read it. 
There was then some discussion on its con- 
tents, but eventually he rejected the letter 
as evidence. Itis said that, although the 
letter was rejected as evidence, yet never- 
theless.the arbitrator saw it, and it follows 
that it must have prejudiced his mind, 
and consequently he committed misconduct 
for which his award must be set aside. 
In our opinion this finding of the learned 
Judge cannot be sustained. Even if it 
was a case of a Judge in Oourt, documents 
are oftentendered to the Oourt on which the 
Courthas to decide whether they are admis- 
sible or inadmissible, If then one was to 
hold that in every casein whicha Judge 
rejects as evidence any document handed 
up to him, it follows that his mind must 
have been prejudiced by what he read and 
that consequently his judgment cannot 


stand, the result would be really absurd, 


The appeal must be allowed, and the notice 

of motion dismissed with costs. Respond- 

ents must pay the costs of the appeal. 
‘Crump, J.—I agree. 


A, N, A, Appeal allowed. 


. BOMBAY HIGH COURT. 
First Orvin APPEAL No. 228 or 1925. 
September 27, 1927, 

Present :—Mr. Justice Patkar and . 

Mr. Justice Baker, 

HARI LAXMAN JOSHI-—DzrFENDANT— 

i APPELLANT 


veraus 
Tar SECRETARY or STATE ror INDIA 
: — PLAINTIFF— RESPONDENT. 

Lease of salt pans—Strike of workmef — Liability 
of lessee for rent—Impossibility of performance—- 
Termination of lease—Transfer of Property’ Act (IV 
of 1832), s. 108 (ey—Contract Act (I of 1872), s. 56. 

The fact that thera was a strike of the local 
workmen which rendered it impossible to carry on the 
work ofmanufacturing salt will not relieve a lessee of 
salt-worka from his liability to pay rent and make 
repairs under the lease, in the absence of an express 
contract that the liability to pay rent and maka 
repairs should subsist only if the salt could be 
manufactured or if skilled labour was available, !p, 
20, col, 2 . ' 4 


PE 


‘Goculdas Madhavji v. Narsu Y enkujt (1), Taylor. v. 
Coldwell (2), Dhuramsey `Soonderdas ev. Ahmedbhai 


` Hubibbhoy (3) and Krell v. Henry (4), distinguished. 


"Bombay and“ Persia Steam Navigation Co., Ltd, v. 
The Rubattino Co., Ltd. (5), Purshotamdas Tribhovan- 
das v. Purshotamdas Mangaldas (6) and Karl Ettlinger 


- & Co. v. Chagandas & Co. (1), referred to. 


First appeal from the decision of the 
Joint Judge at Thana, in Civil Suit No. 1 
of 1323. 

Mr. A. G. Sathaye, for the Appellant. 

Mr. P. B. Shingne, Government Pleader, 
for the Respondent, ; | 
_ [The material portion of the judgment 
runs as follows:—] 

"^ JUDGMENT. 

Patkar, J.—The contract between the 
parties, therefore, being complete, the ques- 
tion that arises is whether the defendants 
can escape from their liability for payment 
of rent and for making repairs under 
the lease by reason of thealleged fact that 
there was a strike of local workmen which 
rendered it impossible to manufacture salt, 
Itis urged on behalf of the defendants that 
the purpose ofthe contract was the manu- 
facture of salt, and the purppse having 
failed, no liability under the contract to 
pay rent or to make repairs arose,and that 


under 8.56 of the Indian Contract Act the. 


contract became impossible and, therefore, 
became void on account of the subsequent 


. impossibility of manufacturing salt on 


account of the strike of the workmen, and 
reliance is placed on the cases of Goculdda 
Madhavji v. Narsu Yenkuji (1), Taylor v. 


Caldwell (2), Dhuramsey  Soonderdas v. 


Ahmedbhai Hubibbhoy (3) and Kreliv, Henry 
(4). -1t appears from the evidence of defend- 
ant No, 2 thet the tenants had combined 


against the landlords from October 1920. - 


Trimbak ‘Govind Dev, Ex. 55, says that 


of that year, they had not gone to the repair 
work of the Agars of field-owning manufac 
turers, It isthus clear that the contin- 
gency of the strike of workmen was not 


unforeseen, and thedefendants either ought - 


to have secured, other labour in order to 
carry out the contract, or ought to fava 
made it'an expregs condition with the 
plaintiff that they would be bound By the 
' (1) ntA 630; Chittyes S. O. O. R. 227; 7 Ind. Det. 
N. 8.) 4160 e 

(2) (1863) 3 B. & S. 826; 11 W.R, 726; 38 L, J. Q. B, 
164; 9 L. T. 356; 12244. R. 309; 129 R. R, 978, , 

(3) 23 B. 15; 12 Ind. Dec. (x. 8.) 10. 5i 

i) (1903) 2 K. B. 740; 72 L.J. K, B, 794; 89 T, T, 
928, 19 T, L, Ri 711 82. W, R, 240. . 
. S 


‘there was a combination of workmen in. - 
. . the taluka which began in July or August 
: 3920, and in Bhadrapad, that is, September, 
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Gontraet only itthey secured skilled labour 
to manufacture salt. It appears, however, 
from the evidenceof Trimbak Dev, that other 
skilled labour was availablebut at prohibi- 
tive rates: , He. said that the Kharvas from 


work as their wages were high. Dinkar, 
Ex. 56, proves that in the.first year the com- 


next year repairs,were made with the help 
of other labourers, and ‘that.even. persons 


belonging to the camp of the strikers used . 


to come stealthily .to work and. that the 
labour of the Mahars wasavailable. On the 
evidence it cannot, therefore, be-said that 
there was:no labour available for. the manu- 
facture of salt. It also. appears from the 


evidence that the repairs which were to be. 


done under.the agreement were of an. ordi- 
nary character, 


‘The question, therefore, that. falls. to. be. 
decided is whether the. defendants were. 


justified in-refusing to perform. their .con- 
tract. to carry out repairs and: to pay rent 
on account of the alleged strike of:workmen, 
Under s. 108, cl..(e); of the. Transfer of Pro- 


perty Act, a lease shall, at-the option of the: 


lessee, be void only ifby fire,tempest or flcod, 


or violence: of army or of:a mob or.other. 


irresistible force, any: material part of the 
property be wholly -destroyed or rendered 


substantially and:permanently unfit for the . 
purposes for which it was let. The conten- 
tion. of the defendants does not fall within. . 


the exemption allowed under 5,108; cl.:(e) 
of. the Transfer of Property Act. I do,not 
think -that the contract to pay rent or to 
make the repairsto-the salt. pam had become 
impossible within the meaning of s. 56 of the 
Indian Contract Att, 

it is urged, however, on: behalf of the 
defendants that the purpose.of the contract 
was the manufactureof the salt and that 
purpose, having failed, no liability under 


the contract to pay rent or to make repairs ' 


could be enforced. In Goculdas Madhavji 
v. Narsu Yenkuji (1) the decision proceeded 
on the intention of the parties deduced 
from the terms of the contract, and it was 
e held that, ‘looking -to. the nature of the 
contract, it must be taken to*have been the 
intention of the partiestoit that the monthly 
payment was to be-payable co long as the 
quarrying was permitted by the authorities 
The casedid not fall within. s. 56 of ‘the 


` Indian Confract Act. In Taylor v. Calg- 


well (2) and’ Dhuramsey Soonderdas v, 
Ahmedbhai Hubibbhoy (3) therg.was the 
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destruction of the building the continued 
existence of which formed the basis ofthe 
contract, and the case of Dhuramsey Soon- 
derdas v. Ahmedbhai Hubibbhoy (3) clearly 


re . fell under s..108, cl. (e) ofthe Transfer of - 
Gujerat were not imported for doing salt.: 


Property Act., In the present case, there- 
was no express.contract that the liability to , 


iX, OE - pay rent and to make repairs should subsist 
bination was declared in October, and the. 


only if the salt could be manufactured. in ; 
the Agar or if skilled labour. was available 
for the manufacture of salt, < : 
In Halsbury's Laws of England, Vol. VII, 
page 430, it is stated:— 3 
“Where it appears from the nature of the 
contract and the surrounding circumstances 
that the parties have contracted on. the. 
basis that some specified thing, without 
which'the contract cannot be fulfilled,. will. 
continue to exist, or that a&. future event. 
which forms the foundation of the contract 
will take place, the contract, though in. 
terms absolute,is to be construed as being 
subject to an implied condition, that if 
before breach performance becomes impos- 
sible without default of either party and 
owing to circumstances which. were not, 


* contemplated when the contract -was made, 


the parties are to be excused from .further 
performance,” f ; M 
In the present case, the strikeof the. 
workmen was not unforeseen. There was no 
express condition that the contract was io 
be enforceable only if skilled labour was 
available, The circumstances proved in 
this case do not suggest that there was an 
implied condition of the contract that if 
the manufacture of salt became impossible 
owing "to the strike of the workmen, the 
parties. were .to be excused from further 
performance. The evidence shows that the 
defendants knew that there was a strike 
in July and August and that, as a-matter 


-of fact, in September the workmen did not 


goto the repair work of the Agars of ‘field 
owning manufacturers „and they ought to 
have, therefore, taken precautions to secure 
the requisite labóur, or ought: to have 
entered into an-express stipulation with the 
plaintiff that’ they would not be liable 
under the: contfact in case the manufacture 
of ‘salt was rendered either difficult; or im- 
possible on account of tke. strike of works. 
men. Itappesra also. from the evidence 
that labour was available from other quara. 
teis though at a higher rate, i f 
.the caseof Krell v. Henry (4) thesfst 
laid.down at page 752* is as follows: “The- 
- "Page of (1903) 2 K. BEd] : 
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fast seems to-be whether the event - which 
causes the impossibility was or might have 
been anticipated-and guardedagainst." The 
cases of Bombay and Persia Steam. Naviga- 
„tion Co, Ltd. v.^ The Rubattino Co., Ltd. 
(5) and Purshotamdas Tribhovandas v. 
Purshotamdas Mangaldas (6), relied on on 
behalf of the plaintiff, would-to a «certain 
extent support the contention that the de- 
feudants were bound to pay the rent. and 
:make the repairs and were: not. excused 
-from the performance.-of the contract by 
reason of. the difficulty..or impossibility 
-of the manufacture of salt on. account 
of the strike of the workmen. According 
to the view of. Beaman, J,, in Karl Ett- 
‘linger & Co. v, Chagandas & .Co. (T) 
| the performance of the contract in that 
“case did not become.impossible within the 
meaning of s. 56 merely. because freights 
from Bombay. to Antwerp were not procur- 
able from a commercial point of view when 
_the- defendants repudiated the contract; and 
‘it was held that no implied condition could 
“be read into the contract that it was agreed 
by the partiesthat normal freight conditions 
‘ should continue, and that before a contract 


-could’ be broken on ‘the ground that the . 


acts to be done had become impossible, the 
Courts must be very sure. that they were 
. physically’ impossible, and that physical 
impossibility must go much ‘further than 
mere difficulty or theneed to pay .exorbi- 
‘tant prices. f 


‘We, therefore, agree with the lower Court 


of 


offer is concerned the learned. Joint Judge 
has put the case: very clearly at pages 4 
and3 of his judgment, and I agree.with hia 
conclusions, --Te defendants never-raised 
any contention that they were injured by 
the delay in: the asceptancs of their offer. 
On the contrary; they. asked for certain 
-concessions: as lata. as October 22, in view 
of the workmen's: strike,and ‘the alleged 
-im possibility of manufacturing. salt. Jam 
not satisfied that.it^was: impossible to get 
‘Tabour though at a heavy cost, which might 
result in a loss to the contractors. . Govern- 
-ment placed thesalt-work.at ths disposal of 
'the ; defendants, - which is all; they had 
“contracted . to do and ` they are ` not 


"pésponsible for:the inability-of the.defend- 


„ants .to : secure ‘labour at, a rate- which 
-would allow them to work the :salt-works at 
a profit. - ‘ em 
' The cases: quoted . by.:.the —.appellants 
were mostly-‘cases -where there. was. com- 
-.plete" destruction: of .the property regard- 
-ing which the contract was made; render- 


„ing :the .performance of the. contract 


impossible without the default of either 
“party and -do not ‘apply :to..the present 


case. : ; ; 
In: Krell: v. Henry (4) .the-property was 


, hired for a particular purpose, viz., viewing 


the Coronation procession,and.that purpose 
became ‘impossible owing::to ‘unforeseen 


. circumstances beyond the.control: of'either 


party. That is not thecase here. , The salt- 
work was available for the manufacture of 


in holding that it cannot be said. that. there 
“was at the root of this contract. an implied 
, understanding aà to the availability of a suffi- 
""eient.supply of labour for the. manufacture 
of salt'so' that when the labour supply failed, 
'thé obligations under the contract ceased to 
operate. It. may be mentioned that. in the 
‘next year the contract continued and the 
lessees of that year, who included the 
: present: defendants, ; paid. their stipulated 
» rent. We, therefore, think that the grounds 
-.0n ‘which: the :elaim ^^fs -resisted "by the g 
. present defendants inthis suit fail. NP . 
“We would, therefore, confirm the: decree . i x 
: of the lower, Qourt and dismiss this: appeal dU We 
. "with -costs. : 
: "Baker, J.—I agree. ? 
..Se far as the question of the late: accept- . 3 
ance by. Government .of the defendants' . . i 


! l ; 
(5)°14 B. 147; 7 Ind. Dec. (N. s.) 555. d * ° ° ‘ 

6) 21.B..23; 11 Ind. Dec. (xN. 8.):16. : 
T) 33 Ind. Cas. 205; 40 B. 301, 17-'Bom, Li R, . 


4galt,and it-was the defendants’ business to 
_ provide,labour. : Knowing that labour. was 
..gearce they etook the risk of.entering into 
..the.contract and if they failed to find 
labourers that is not.the fault of Govern- 
. ment, nor are the defendants reliéved 

from their liability to .pay the rent. {£ 
4, agree, therefore, .that.the appeal should be 
. dismissed. | 


JAN, A, Appeal dismissed, 


BD 
'. BOMBAY HIGH COURT. 
SEbOND QIVIL APPEAL No, 29 or 1925. 
ng August 30, 1927, 
Present :—Sir Amberson Marten, 
Kr., Chief Justice, and Mr. Justice Crump. 
SHRIDHAR SADBA POWAR-—PLAINTIFE 
—APPELLaNT $ 
versus 
GANU MAHADU-KAVADE AND OTHE&8— 
DkrFENvANTS— RESPONDENTS. 

Morigage—Swit for  redemption—Dismissal for 
default— Fresh suit for redemption, whether barred— 
Ectinguishment of right to  vedeem—Transjer of 
Property Act (IV of 1882), s. 60-— Civil Procedure Code 
(Act-V of 1908), 0. TX, v. 9. 

The dismissal ofa suit for redemption of a mort- 
gage for default does not extinguish the right of 
redemption and does not, therefore, bar the institution 
of a second suit for redemption, either under O. 1X, 
r. 9, Civil Procedure Code, or otherwise. [p. 22, col. 2.] 

Order IX, r. 9 of the Civil Procedure Code which 
directs that when a suit is dismissed for default the 
plaintiff shall be precluded from bringing o fresh 
suit in respect of the same.cause of action cannot be 
made to override the special provisions of s. 60 of 
the Transfer of Property Act.  [ibid.] ? 

Rama Tulsamahar v. Bhagchand Motiram (1), 
‘ Ramchandra Kolajiv. Hanmanta Laxman (3) and 
Fateh Chand v. Jagan Nath Prashad (6), followed. 

. Shankar Beksw v. Daya Shankar (5), distingu- 
ished. M : 
Second appeal from the decision of the 

Assistant Judge, Poona, in Appeal No: - 285 

of 1923, confirming the decree of the 

Additional Subordinate Judge at Poona, 

in Civil Suit No. 1168 of 192]. ! 

Mr. H. V. Divatia, for the Appellant. 

Mr. Petkar (with him Mr. B.G. Modak), 
for the Respondents, 


JUDGMEN'T,—The question for our 


determination in this second appeal is 
whether the present redempti&n suit which 
was brought in 1921 for the redemption of 
the mortgage created in 18607 is barred by 
reason of the fact that a similar redemption 
suit was broughtin 1894 by the same plaintiff 
and was dismissed for default in 1897. Tha 
lower Courts held that under O.IX, r. 9,or 
otherwise the plaintiff is prevented from 
instituting this second suit. 

In our opinion the question turns on the 
true meaning and effect of s. 60 *of the 
Transfer of Property Act, which, after set- 
tingeut what amounts to a right to redeem, 
proceeds: "provided that the right conferred 
by thil section has not been extinguished by 
act of the parties or by orderof a Court. The 
right conferred by thfs section is called a 
right to redeeme and a suit«o enforce ié ig 
called a suit for redemption." 

In the view we take, we think this section 
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means that unless the right to redeem is 
extinguished by act of the parties aa e. g., 
by a conveyance ofthe equity of redemp- 
tion to the mortgagee, it must be extinguish- - 
ed by an order of the Court expressly direct- 
ed to the pointof extinguishment. Forin- 
stance under O, XXXIV, r. 7, which pro- 
videsfor the ordinary preliminary decree in 
a redemption suit the rule provides that the 
decree shall direct that if payment is not’ 
made onor before the day tobe fixed by 
the Oourt, the plaintiff shall (unless the 
mortgage is simple or usufructuary) be 
debarred from all right to redeem or (unless 
the mortgage is by conditional rale) that 
the mortgaged property be sold. A sale 
by order of the Court, when carried out, 
would be another way by which the mort- 
gagors right to redeem that particular 
property would be extinguished, for in the 
handsof the purchaser under the Court gale . 
the land would be free from redemption by 
ihe mortgagor. - ' 

Tomy mind then, a mere dismissal for 
default, without going in any way into the 
merits of the case, or perhaps even appre- 
ciating that the suit is one for redemption, 
cannot fairly be said to be an order ex- 
tinguishing the right of redemption. Indeed 
the argument to the contrary is only based 
on a literal application of O, IK, r. 9, with-- 
out any reference to the specific directions 
ofs. 60 of the Transfer of Property Act. 
But we have to remember that O. IX, r. 9, 
which directs that where a suit is wholly 
or partially dismissed under r. 8, the 
pipinjit shall be precluded from bringing 
a fresh suit in respect of the same cause.of 
action, is framed in general terms. Accord- 
ingly I think it would be stretching its 
operation too far to make it override what 
one may hold to be specific directions in a 
particular Act, like those cf s. 600f the 
Transfer of Property Act. 


As far as the recent decisions of this 
Court sre concerned, tbey all tend towards 
this view. In Rama Tulsamahar v. Bhag- 
chand Motiram (1) Sir Basil Scott, C. J. at 
page 691* apptars to have accepted the Eng- 
lish rule on the point which is that though 
in general the dismissal of asuit for redemp- 
tion operates as a foreclosure, yet that is 
not the case where the suit is dismissed 
merely for default. Sir Basil Scott, O, J., 
gaid (page 691*):— .* 

(1) 27 Ind. Cas. 249; 16 Bom. L. R. 687; 39 B. 41. 


*Page of 16 Bom. L, R.—[Ed.] e 
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"Tt has been held in England in Hansard 
v. Hardy (2) that a dismissal for want of 
prosecution of a mortgagor's action for 
redemption does not prevent him from. 
bringing a fresh suit for redemption. A for- 
tiori we think that his failureto pay the 
amount of thedecretal debt within the six 
months allowed to him cannot, solong as 
the relationship of mortgagor and mortgagee 
subsists, prevent him from filing a fresh 
suit for redemption, subject, however, to 
this that he cannot go behind the decree in 
the mortgagee’s suit in so far as it settles 
the amount of the mortgage-debt up to the 
date of that decree.” < 

Then in Ramchandra Kolaji v. Hanmanta 
Laxman (3) Sir Norman Macleod, O. J., 
stated (page 940*):— 

“The law allows a particular period to 
the mortgagor within which he can redeem 
the mortgage. The mere fact that he files 
a suit to redeem and then either abandons 
or withdraws it will not deprive him of his 
right to redeem. Itis only when there has 
been a decision that there was no mortgage 
at all that it necessarily follows that the 
right to redeem which has been set up 
falls to the ground. The result, therefore, 
of the decision of both Courts in this case 
would be that although it has never been 
decided that the plaintiff is not a mortgagor 
still he has no right left in him to redeem 
the property, and that on general principles 
must be wrong." 


“Tt will be noticed there that the learned 
Judge referred to abandoning the suit as 
well as to withdrawing it. For a *with- 
drawal, O. XXIII, r. 1, sub. (3) would 
apply. Abandonment, I take it, refers to & 
casó such as we lave here where for default 
of appearance the suit is dismissed. 


Then, in Basangouda Budangouda Patil 
v. Rudrappa Mallapa Nidwani (4) Mr. Justice 
Madgavkar and I had to consider a case of 
withirawal, and we there followed the 
previous Bombay decisions. But a distinc- 
tion may be drawn between that,case and 
this. There the mortgagor én the second 

guit was claiming ina different character 
which he did idt possess at the time of the 
first suit, viz., as heir-at-law ofa particular - 


(2) (1812) 18 Ves. Jun. 455 at p, 460; 34 E. R. 
89 


(3) SeeInd. Cas. 45;22 Bom. L. R. 93% 44 B. 939. 
(4) 99 Ind. Cas. 814; 28 Bom. L. R.1507; ALM. 
| 1927 Bom. 87. 


*Pago of 22 Bom. L, R.—[Ed.] 


SHRIDHAR SADHA POWAR V GANU MAHADU KAVADH, 


first suit, 


“second suit. 


NR 93 
parson who had died after the date of th 

Substantially the argument for the rə- 
spondents is based on tha decision of tháir 
Lordships of the Privy Council in Shankar 
Baksh v. Daya Shankar (5) which was.a 
ease from Oudh. There had been a re~ 
demption suit of 1868 which was dismissed 
for default, and thenin 1883 another re- 
demption suit was brought, and it was held 
barred. It would also appear thatin that 
case various steps had been taken to set 
aside the -order of dismissal in 1868, but 
that they had failed. We have not got that 
latter circumstance in the present case; 
and, moreover, there is nothing in the argu- 
ments or in the judgment of their Lordships 
to show that the operation of s. 60 of the 
Transfer of Property Act was called in aid. 
In this connection as my brother Crump, J, 
reminds meit is important to note that the 
Transfer of Property Act was not in operá- 
tion at the. date when the earlier suit.in 
that case had been dismissed. Further, 
speaking for myself, the case relates to 
'Jands in Oudh, and I am not ina position 
to say what exactly is the position of the 
law as regards land tenurein Oudh, though, 
no doubt,it is the fact that the Transfer of 
Property Act came into operation there in 
1882 or thereabouts, whereas it did not 
apply to Bombay until 1831. -Speaking, 
therafore, for myself I am in a position 
of some uncertainty as to. whetherin any 
events. 60o0f the Transfer of Property Act 
could have been resorted to in that particu- 
lar case, and having regard to the fact that 
the ease was before the Privy Council and 
was argued bf eminent Counsel, there must, 
I think, have been some special reason why 
this particular section was not relied on. 

On the other hand, 83 we have already 
indicated, we regard s. 60 as being the 
gection on which this partieular case turns. 
A somewhat similar view appears to have ` 
been taken in the Allahabad High Court 
by Mr. Justice Griffin. in 1903 in the case 
of Fateh Chand v. Jagan Nath Prashad (6), 
There, “too, the first redemption ,suit had 
been dismissed fpr default, and‘the above 
case of Shankar Baksh v. Daya Shaekar 
(5) was relied on, as here, as barring the 
The learned Judge, hofever, 
after eonsidering* the matter, overruled 


(8),15 I. A. 66; 15 Ø. 422; 3 Sar. R. O. J.°107; 12 Ind. 
Jur. 132; Rafique aad Jackson's P. O. Ne, 100; *7 Ind, 


- Dec. 866 (P. C.). 


(6) 2 Ind, Qas.530.. 


UM 


ing in a full Bench ease. of the Allaha- 


bad High Court in’ Sita Ram v. Madho ` 


Lalt (7). ; 
Under these circumstances I would hold 


‘that the decision of Shankar Baksh v. Daya 


` Shankar (5) is not a specific decision on the 


exact point which we have to consider, and 
“that accordingly, with all respect, it does 


not apply here so as to bind our decision. 
Apart from that particular authority, 


“we think that in ‘the. present case there 
_ was no order.extinguishing ‘the right of 


‘redemption within the meaning of s. 60 of 


‘the Transfer ‘of “Property Act and” that 
: accordingly this second suit for redemption 
' was not barred. . 


‘must be allowed, the decrees ‘of 
- Courts set aside,and the case remanded to 


Under ‘these ‘circumstances the appeal 


the lower 


the trial Oourt‘to-be dealt with according 
to law. 


This point before us was really raised as 


‘a preliminary issue in the trial Court and 


in the lower Appellate Court, and no other 


“issues have yet been determined. Accord- 
“ingly we think the successful’ party, viz., 


the plaintiff, must get his costs on this 
preliminary issue throughout in all Courts. 


: The suit will then be remanded to be heard 


_ on the remaining issues in the case, 


A. Ni A. Appeal allowed: 


i . Suit remanded, 
(T) 24 A. 44; A W. N, (1901) 194, 


BOMBAY HIGH COURT. 
OxIMINaL AvPLioaTION FOR REVISION " 
No. 228 or 1927, 
s November 9; 1927. 
Present:—Mr. Justice Fawcett and 
. Mr. Justice Mirza, , 
Inre FULCHAND MAGANLAL 
. — PETWrIONER. 

@iminal Procedure Code (Act V of 1898), s. 488 (4) 
— Living in adultery’, méaning of—Single act of 
adultéry, whether ground ‘for refusing maintenance. 

* The words ‘living in adultery’ in s. 488 e(4) of the 
Criminal Procedure Code refer toa cousse of con- 
duct and enean something more than a single lapse 
from, virtue. A*single act df 
therefore, justify a Magistrate in refusing’ mainten- 
ance under the said section. [p.-25, cols. F& 2.] 

Kallu v. Kaunsilia (2), Patala Abchamina v; Patala 

" 


l In-ve FULOMAND MAGANLAL, 
‘that, contention, and followed the reason- 
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- Mahalakshmi /5) and Jatindra 
Gouri Bala Debi (4), followed; 
In re Shivram (1), distinguished, ; a 
. - The fact that the wife does not seek the husband'a 
pardon for her past misconduct is. not, by itself, & 
sufficient reason for excluding a wife who has com- 
`- mitted'only a single act of adultery from the benefit 


Mohan Banerjee v. 


` of s. 488 of the Criminal Prooedure Code. [p: 25, col. 
2 


1 


D 


Criminal application -against an order 
passed by the Additional City Magistrate 
at Ahmedabad. . , 

Mr. K. N. Koyajee, for the Petitioner, 

Mr. P. B. Shingne (Goverüment Pleader), 
for the Crown, m 

Mr. B D. Mehta, for Mr, P. A. Dhruva, 
for the Opponent., xx 

‘JUDGMENT. 

Fawcett, J.—The petitioner, Fulchand 
Maganlal, has been ordered hy the Addi- 
tional City Magistrate, Ahmedabad, to pay 
his wife Bai Lili a sum of Rs. 20 à month 
.88 maintenance under s. 488 of the Criminal 
Procedure Oode. Bai Lili, according to the 
findings of the Magistrate, married Ful- 

“chand someseven years back, but for the 
last five years she has been living with a 
relative, her maternal, uncle. According 
to Bai Lili she was obliged to leave the 
house—in fact she was driven out of it— 
owing to her husband’s maltreatment and 
misconduct. On -the other hand, Fulchand f 
has produced a judgment ina civil suit’ 
decided by the Joint First Olass Subordi- 
nate Judge, where it has been held that 
Fulchand and Bai Lili had no access to 
each other at any time when a .son who 
was born to Bai Lili could have - been 
begbtten; and he relies upon this evidence 
of adultery and contends that the wife is 

‘not entitled to any maintenance from him. 
-The Magistrate, however, rejected this 
contention, holding that the -words ‘of 


- sub-s, (4) of s. 488, viz., that no wife shall be 


adultery wil not, € 


entitled to receive an allowance from her 
husband under this section “if she is living 
in adultery, refer to a course of conductor 
at least to something more than a single 
lapse from virtue, and, therefore, a single 
act of atlultery does not necessarily amount 
“to living imadultery, so as to disentitle the 
wife from applying for maintenance under 
this eection. He held that, at the most, 
` there had been only a single lapse ‘from 
virtue on the part of Bai-Lili and that 
many years 8go, and that as there was no 
evidence to show that Bai Lili was déading 
“an unchaste life after the birth of her con 
five years ago, she was not- disentitled .to 
maintenance. a d 


iro 
Mr, Koyajee “for the petitioner relies 
^*pona& judgment of.this Court in Inre 
Shivram (1). Iu thà case, the, wife had rua 
. away from her husband twelve. years before 
“with hsrsefvant. “A few months bafore the 
“application for maintenadce' she ‘became 
“the mother of a child, whose father was not 
‘her husband. The Court held that in ‘the 
‘circumstances she was not entitled to, claim 
"maintenance from her husband on the plea 
. that: she was not, at that moment, living 
iu adultery. They go on to say:(page 807*); 
. "When,asin the present case, “there has 
been a’ desertion of the husband for many 
> years,coupled with adultery, and no attempt 
-to seek the husband's pardon ‘for past mis- 
.Gohdüot, the wife is not entitled to an order 
for maintenance under s. 488 of the Code, 
merely bécause, at the time when she makes 
her application, she may not be ‘living in 
“ adultery. She does not come into Oourt 
~with ‘clean hands,’ and the Court may, in 
such. a case, rightly. remain-pássive." 

The judgment refers in ‘support of this 
"last remark to 1 Bright's: Law of Husband 
“and Wife, page 265. On the other hand; they 
“finally say (page 50:*):— 

. , "We dispose ‘of the -present case with 
! veference only to ite own particular circum- 
stances, We do not say that, in no circum- 

: stances, could a wife, who has been ‘guilty of 
adultery, claim protection under the Code.” 
-Itis clear, therefore, that that - decision 
-was' based mainly. upon the ‘particular 
circumstances. in that case and that it is 
-not a decision which goes to the extent of 
"saying that a wife, who has committed a 
single act of adultery, is debarred, from 
obtaining maintenance from: her husband 
„under s, 488 of the Oriminal Procedure 
- Code. The circumstances of thatcase are 
certainly much more unfavourable. to the 
‘.wifethan-the circumstances in the present 
case, so far -as they. appear in the evidence 

' "and the. findings of the Magistrate; and since 
-the Bombay ruling there has: been a series 
ofrulings by the Madras, Allahabad and 
Calcutta High Courts to the «effect-that . a 
single act of adultery dogs not necessarily 
amount to “living in adultery” within the 


“meaning of cl. (4). of s. 488 ot the Oriminal -L 


Procedure. Códe and will ‘not justify. a 
Magistrate in refusing maintenance, because 
the words "living im adultery" refer to a 
.Course-of conduct and mean something 
more than asingle lapse from virtue. See 
(1) Rat. Un. Or. O. 506. 

Rago of Rat. Unrep. Cr. O.—LE 
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Kallu v Kaunsilia (2), Patala, Atchamma v. 
“Patala Mahalakshmi (3) and Jatindra Mohan 
Banerjee v. Gouri Bala Debt. (4). I see no 
sufficient reason to differ from this con- 


struction of the words, which, in my opinion, | 


is the -natural one to put upon the signifi- 
cant present tense in'the words “is living 
in adultery.” Thefact that the wife in 
such a case does nof come to the Court with 
absolutely clean ‘hands cannot, in my 
“opinion, affect the-clear ‘implication “from 
‘the words ofthe Legislature that, unless 
She is actually living in adulfery at’ the 
? time of the application; she is tiot:disentitled 
“from ‘obtaining maintenance, ^ Nor is there 
-any ground: for saying that. this view is 
“opposed to-Hindu-Law. It-is “sufficient in 
‘this’ connection’ to’ refer: to’ the" remarks 
"made “in Parami Ramayya v. Mahadewi 
Shankarappa (5).:a8.:$o the.. general rule. to 
be-gathered thata Hindu wife- cannot: be 
“absolutely ‘abandoned by. Her husband 
even ifshe is living an uachaste life. The 
"reference inthe judgment in In re Shitram 
(1) tothe wife not making apy “attempt to 
‘geek the’ husband’s ‘pardon for her past 
“misconduct” is also not, a test’ laid. down 
. under 8. 488 of the Code. “It may, no doubt 
be a circumstance to’ be taken into account 
in considering whether maintenance should 
or should not be awarded, but by ‘itself it 
is no sufficient reason, in my opinion,” for 
excluding a: wife, who has committed a 
single act’ of: adultery from the” ‘bénefit of 
: B. 488. n 
In view of the ^fact"that ‘the Bombay 
decisign expressly says that itis ‘only based 
"on the pasticular 'eireumstaiices of- that 
“case, we are not ‘precluded from following 
‘the subsequent decisións of the Allahabad 
Madras and Caleutta High Courts. - Tny 
. opinion; theréfore, there is‘ no error of -law 
“in the view’ that the Magistrate has: -taken 
nor does he seem to have'-exercised his 
judicial discretion in the matter improper- 
m I would, therefore, dismiss the applica- 
ion. E : 

< Mirza; d.—1 am of the same'opinion.. 
A.N A. : . ‘Rule discharged. e 
(2) 26 A. 396; 1-A. Bi: J.-18; A.W. N. (1904).23; 1 Or, 
3 > 


2584. : . 
(3, 30 M..332; 5 Ox. L.-J. 359; 17 M. L. J. 279; 
L. T. 166 mL E E 


(4) BR Ind, Cas,808: 29 O. W. N.647; A. I. R. 1995 


- Cal. t p L. J. ME : 
5) 5 . Cas. 960; 34 B. 278 at p. 0283; A 
e196. e A at p e Bom; L. 
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BOMBAY HIGH COURT. 

~ URIMINAL APBLIOATION For Revision No, 327 
oF 1927. 
November 14, 1927. | 

Presant: —Mr. Justice Fawcettand Mr. 

; Justice Mirza.. ge s 

DAGA DEVJI PATIL-——Acot8EDp— 

PETITIONER i 

versus E 
EMPHROR—Opposite PARTY. 

Limitation Act (IX of 1908), Sch. I, Art. 154—Cri- 
minal Procedure Code (Act V of 1898), s. 476B—Ap- 
peal from order making complaint—Limitation—Start- 
ing point. 

The period of limitation under Art. 154 of Sch. I 
of the Limitation Act for preferring an: appeal 
from an order making a complaint begins to run 
only from the time.that the complaint is actually 
made inasmuch as such an order is incomplete for the 
purposes of s. 476B, Criminal Procedure Code, until 
it has been supplemented by an actual complaint. 
[p. 26, col. 2.] : 

Fitzholmes v. Emperor (1), followed. 

Per Fawcett, J.—The fact that an appellant may not 
know that acomplaint has been filed till after the 
thirty days prescribed by Art.154 have expired is im- 
material, as the Appellate Court can excuse the delay 
under s. 5 of the Limitation Act. [p. 27, col. 1.] 


.Oriminal application for revision against 
&n order passed by the Sessions Judge, 
Nasik, in Criminal Appeal No. 97 of 1927, 
rejecting an appea) against an order passed 
by the Magistrate, First Class, at Malegaon, 
in Case No. 205 of 1927, 

Mr. T. N. Valavalkar, for the Petitioner. 

JUDGMENT. 

Fawcett, J.—This is an application 
for revision by a petitioner, whose appeal 
to the Sessions Judge of Nasik has been 
rejected as time barred. 

It appears that the petitioger is being 
prosecuted on acharge of having madea 
false statement under s. 192 ofthe Indian 
Penal Code. A complaint against him was 
made by the First Class Magistrate, 
Malegaon Taluka, in the Court of the Sub- 
Divisional Magistrate at Malegaon on June 
23, 1927. An appeal against this complaint 
was m&de beyond the period of thirty days 
from that date. But the appellant said that 
' he only came to know of the complaint on 

eAugust 6 *and asked that the delay in 
presenting the appeal should be excused 
upon that ground, The Sessions Judge held 
that it was not true that he first knew of 
this complaint on “August 6. The main 

reason he gives is that there had béen a 

previous complaint against the petitioner in 

1926 im which the petitioner appeared fs 
“an accused, but that that complaint was 

withdrawn for the technical re&son, that it 

é 


. DADA DEVI PATIL 4. BüuPEROR, 


108 Y, O. 1028 


had not been signed by the Magistrate 
himself. That was in April or May 1927; 
end the appellant, therefore, knew that be 
was being prosecuted in the matter. It is 
contended by Mr. Valavalkar on his behalf 
that s. 476B of the Criminal Procedure 
Code only allows an appeal to: be made 
after a complaint has actually been made, 
and that’ as the appeal was against the 
making of the complaint and not against 
the actual order on which that complaint 
was based, the case does not fall under 
Art, 154 of the Indian Limitation Act, 
so as to be an appeal from an "order" 
within the meaning of that Article. He, 
therefore,asks that the Sessions Judge's 
dismissal of theappeal should be set aside. 
Inthe alternative he contends'that the 
finding of the Sessions Judge that the ap- 
pellant did not know of the appeal till 
August 0, should be reversed, and the 
case remanded to the Sessions Judge for 
disposal according to law. 

I have given careful consideration to 
Mr. Valavalkar's contention. In my opinion, 
an appealin such a case is, in fact, one 
against the order of the Oourt directing 
a complaint to be made, forthe petitioner 
in appeal, will have to show that the reasons 
that the Court had for making a complaint’ 
and that arerelied upon in its order, are 
erroneous. Unders. 476 of the Oriminal 
Procedure Code the Court making the 
complaint has to “record a finding" that 
enquiry, e‘c., should be made; and this 
“finding” clearly comes under the word 
“order's in Art. 154 of the Indian Limitation 
Act. Section 476B gives the person affected 
aright of appeal from this order, but only 
after the complaint has been actually made, 

In the circumstanees it seems to me 
that the case falls under Art. 154, the 
"order" being the finding" under s. 476, 
when completed or supplemented by an 
actual complaint. Till the order is so sup- 
plemented, it is for the purposes of s. 476B 
incomplete, so thatlimitation only begins 
to run fromthe time that the complaint is 
actually made. e 

This ig in accordance with the view taken 
by the Labore High Courtin *Fitzholmes v. 
Emperor ()) and I think that we should 
follow that decision. » 

Articles 150, 154, 155 and 157 are obvious- 
ly meant to cover all orders under the 
Cr®minal Procedure Code, from which? an 
-. (1) 98 Ind Cas. 393; 7 Lah. 77; 27 Or. L,J. 1321; 
A. I. R.1927 Lah. 64; 28 P. LE 232, - 
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&ppeal lies; and the Court should, in my 
opinion, lean toany reasonable construction 
which would bring the case of an appeal 
under s.476B within the category of those 
for which a period of limitation is pre- 
scribed. The case i$ a different one to that 
of applications that used to be made to 
revoke a “sanction” under the old law. 
Those were held not to be “appeals” and 
so not to come within any period of 
limitation prescribed by the Limitation 
Act: ef. Bapu v. Bapu (2) and Pochay Mitay 
v, Emperor (3) . 7. 

The fact that an appellant may not 
know that a complaint has been filed 
till after the thirty days prescribed by 
Art. 154 have expired is immaterial, as the 
Appellato Court ean exeuse the delay under 
8 Sof ths Indian Limitation Act. 

In the presentcase, the Sessions Judge 
has refused to do this, and I do not think 


that there are any sufficient grounds for our. 


interfering in revision. The basis of his re- 
fusal is disbélief of petitioner's allegation 
that he did not know ofthe complaint of 
June 23, 1927, till August 6, 1927, and this 
involves merely & question of fact and 
appreciation ofevidence. It is nota case 
wherethe Judge has misdirected ‘himself 
as to the law applicable to the considera- 
tion of the question, as occurred in Brij 
Indar Singh v. Kanshi Ram (4). I would, 
therefore, dismiss the application. 

Mirza, J.—I agree. 

A. N. A. ' Application rejected. 


(2) 14 Ind. Cas. 305; 39 M. 750; 11 M. L. T. 367; 
[e M. W. N. 499; 22 M. L. J. 419; 13*0r. L. J. 


(3j 16 Ind. Cas. 167; 40 O. 239; 13 Or. L. J. 599; 17 
O. WON. 91. 


(4) 42- Ind. Cas. 43; 45 O. 94; 19 Bom. L. R. 866; 
33 M. L. J:486; 22 M. L. T. 362; 6 L. W. 592; 126 P. W. 
R. 1917; 18 A. L. J. 777; 3 P. L. W. 313; 26 O. L. 
J. 572; 104 P. R. 1917; (1917) M. W. N. 811; 22 C. W. 


ON. 169; 127 P. L; R. 1917; 44 I. A. 218 (P. Q.). 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION For REVISION 

No. 262 or 1927. 
October 10, 1927. 
Present:—Mr. Justice Patkar and Mr. 
» Justice Baker., 
Ii re SHRIPAD G. CHANDAVARKA& 
—APPLIGANT. . 
Criminal Procedure Code (Act V of 1898), ss, 190 (c), 


Tu ve BBRIPAD ü. GHaNDAVAREAR, 


ài 


204, 438, 562—Revision—Interference at interloctut 
stage—Transfer of case—Notice to paties—Penal Coda 
(Act XLV of 1860), s. 216—Harbouring offemder— 
Warrant issued without jurisdiction—Absence of ins 
tention to prevent apprehension—Offence, 

Ordinarily, the High Court would not interfere gt 
an interlocutory stage with the proceedings pending 
before a Magistrate, but when it appears that the 
accused is not guilty on the face of the proceedinga, 
the High Court will interfere even at an interlocutory 
stage in order to prevent further harassment of the 
accused. [p.29,coll] ` . E 

Chandi Pershad v. Abdur Rahiman (1) and other 
cases, referred to. 

A conviction for harbouring or concealing an . 
offender against apprehension under a warrant cannot 
be sustained where the officer issuing the warrant 
had no jurisdiction to iseue it. [p. 28, col. 2.] 

In order that an offence under s. 216, Penal Code, 
should be committed, it is necessary that the person 
harbouring the offender must be harbouring him with 
the intention of preventing him from being apprehend. 
ed. [p. 30, col. 1.) 


Per Baker, J.—A case should not be transferred 
without notice to the parties. [p. 29, cols. 1 & 2.] 


FAOTS.—A Police Jamadar came to the 
house of the petitioner, a Pleader practising 
at Chikodi, and asked him whether Ramaji, 
an offender, was in the petitioner's house, 
The petitioner said that Ramaji had come 
in tne morning but had gone home to 
bring the fees, that he would in all probabil- 
ity come the next day and that he would 
then be surrendered to the Magistrate who 
had issued a warrant against him. 'The 
prosecution alleged that Ramaji was in 
the. house of the petitioner. The next day 
Ramaji was arrested when the petitioner 
&nd Ramaji were getting into the peti- 
tioner'sear to go to the Magistrate's Oourt to 
apply forbail, and the petitioner was charged 
before a Sub-Divisional Magistrate under 
s. 213, Penal Code, with having harboured 
Ramaji knowing that a warrant had been 
issued against him. After the close of the 
prosecution evidencethe case was adjourned 

. for arguments on the question whether a 
charge should be framed. The District 

° Magistrate without issuing notice to the 
petitioner transferred the case gt this 
stags to another Magistrate. The petitioner 
applied to the High Court to quash the 
proceedings on the ground that the pro- 
secution evidence did not disclose the 
commission of any offence or in thg alter- 
native for the transfer of the case, 

Mr. H.C. Coyajee (with him Mr.G, P. 
Murdeshwar). for the Applicant, $ 

Mrs P. B. Shingne, Government Pleader, 
for the Crown, 6 À 

: JUDGMENT. 
Patkar.,  J.—[After stating the 
facts:—] This application is prade by 
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. the ‘accused; and he prays, first, that 
‘ the proceedings against him should be 
< quashed, and -secondly, in -case the pro- 


ceedings- were not quashed, the order of. 


: transfer: made: by the District Magistrate 


"without: notice to him ‘should be set aside, | 


and the case should be' sent back to the 
Sub. Divisional Magistrate, N. D. 
Jt is. urged on behalf of the accused that 


no offence is committed by the Pleader. 


' -dnders. 216, firstly; on ‘the ground that 
. the warrant was not issued in the exercise 
of. thelawful powers of the First Class 
" Magistrate, and, secondly, that'the accused 

: did not’ harbour or conceal Ramaji ‘with 


. the intention of preventing him from being . 


- apprehended, . It' is urged thatthe warrant 


of: arrest against Ramaji, Ex. 15, issued on , 


August. 24, 1926, was illegal as ‘the’ Magis- 


trate had no jurisdiction to take cognizance . 


of the offence of murder under s. 190, cl. 
(c) of the Criminal Procedure Code. The 
"Yirst Class Magistrate was trying the 
complaint. of. Danava: against the Police 
Jamadar- and 'four other persons fora 
.charge of- murder of her mother-in-law 
-Akkava. The learned Magistrate.held a 
: preliminary inquiry and came to the-con- 
clusion ‘that the offence was committed not 

. :by the Jamadar but by the complainant 
Danava -herself with the assistance of 

| .-Ramaji. “He, therefore, must be considered 
..to ‘have taken cognizance of the offence 
_ of murder under : s. 3U2.-against ‘Danava 
`. and Ramaji- under s. 190,.cl. (c). of ‘the 
^ Qriminal Procedure Code, and -as the 


cognizance of acaseunders. 190, el. (c) 
: and bad, therefore, no jurisdiction to-take 
cognizance of the offence of murder-against 
'Danava and ,Ramaji, he could. not -issue 
a warrant against Ramaji under.s. 204 
-of.the Criminal Procedure Code’ which 
.refers to a Magistrate taking cognizance 
. of an offence. 

“It is urged: on ‘behalf-of the Crown. that 
there. were two warrants against. Ramaji, 


e »one -for® offences: under. es.. 411 and. 414, 


.dated August 22, 1924, and another, Ex..15, 
daffd August 24, 1926, with reference to 
the .-charge of murder,'and, therefore, even 

"if there was any illegality in the issue 

.of the.warrant with regard to thg charge 
of murdér, there was an outstanding war- 
rant*against; Ramaji for” offences utder 


gs, 4lland 414 issued by the Magistrate 
. in. the exercise of his lawful powers within, 


a 
Dm 
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the meaning of s, 210. “We find, Hows 
ever, that Hanmant, Ex. 1, the Police 
Head Constable, has. admitted in. his 
deposition that he calléd the accused: and 
asked him to produce Ramà&ji as there waa 
a warrant against him for the charge of 
murder. No reference was made to the 
warrant ‘for the offences under ‘ss.’ 411 


.and 414 which is now.relied upon on behalf 


of the Crown. The application for bail, 
Ex. 17, made by the accused on‘behalf of 
Namaji-refers only.to the ‘offence under. a, 
302, It is clear, therefore, that the accused 
had no knowledge of the issue of a warrant 
under es, 411 and 414, If the accused had 
known that there was also another warrant 


. against Ramaji under ss, 411 and 414, the 


offences would have. been mentioned :in 
the application for bail. It-is clear, 
therefore, that the. accused did not know 


.of the order of apprehension ‘with regard | 


to the charges under ss. 411 and 414,. and 
though the accused knew of the order of 
apprehension with regard to the charge of 
murder, that order, in our opinion, was not 
in the exercise ofthe lawful-powers of the 
Magistrate as he had. no jurisdiction -to 
issue such warrant under .s. 190, cl. (c), and 
s. 204 of the Oriminal Procedure Code, 


. This. ground alone would: be sufficient <to 
: BON that no offence under s. 216 is commit- 
' ted. 


The next question is whether the accused 
harboured or concealed Ramaji-with the 
intention of:praventing him from being 


. ?. apprehended. . The Police Head.. Constable 
-learned F'irst'Olass Magistrate. of Chikodi. 
had not been specially empoweréd to take 


admits.in hia statement that when he:asked 
the accused-Pleader to produce Ramaji -as 
there was &' warrant against him for.the 
offence of. murder, the accused..said that 


.Ramàji. had come to him -but..that: he 


had. not brought the Pleader's: fees, that 


.he was sent to fetch the: fees, and that; he 


would produce him after he brought the 
fees. This would clearly show that the 
accused had no intention of harbouring 
or concealing Ramaji with the intention of 
preventieg him from being apprehended, 
on the contrary, he intended to surrender 
Ramaji to the Magistrate. on. his arrival 
after bringing his:fees. We think, there- 
fore, that the requisite intention necessary 
for a conviction under s. 216 is excluded by 
the admission ofthe^Head Constable. Han- 
mant, Ex. 1. i . 

* [t is suggested that Ramaji was in the 
house of the accused:and -that the accused 
falsely said that he had gone to-bring the 
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fees, but if there was any truth in that 
suggestion, it was quite open to the Police 
to eall upon.the aceused to allow the Police 
free ingress to.his house, and to afford all 
reasonable facilities for a search.in.his house 
under 8, 47 of the Criminal Procedure Code. 
On the evidence in this case, the Police 
Jamadar did not suggest to the accused 
that Ramaji wasin his house, nor did he 
call upon him to allow free ingress to his 
house or to-allow:him reasonable facili- 
ties for asearch therein. 
fore, that. the requisite ingredients to con- 
stitute, an offence under s. 216 are not prov- 
ed, and are excluded by the admissions of 
thé Head Constable, Ex. 1. 


In this view: of the case, we think that. 


there should not be any further protraetion 
of the proceedings which are pending 


against the accused. The High Court has. 


power at.an -interlocutury stage to quash 
the -proceedings if a clear case is made 
‘out, Ordinarily, the High Court would 
not interfere- at. an interlocutory stage 
with. the - proceedings pending before a 
Magistrate, but, when it appears that the 
accused is not guilty on. the face of the 
proceedings, the High Court will interfere 
even at an interlocutory stage in order to 
prevent further harassment of the accused. 
See Chandi Pershadw. Abdur Rahman (1), 

Choa Lal Dass v, Anant Pershad Misser (2), 
Hari Charan Gorai v. Girish Chandra 
Sadhukhan (3), Queen- Empress v. Nageshappa 
Pai (4) In re Kuppuswami Iyer (5) and 
Ramanathan Chettiar v. Sivarama Subra- 
mania Aiyar (6); 

We would, therefore, make the Rule‘abso- 
lute and quash the proceedings. 

In this view -of. the case, it is not neces- 
sary to consider the other prayer with regard 
to the transfer of the case, ` 

Baker, J.—The order of the District 
Magistrate does not give any reasons for 


the transfer as. required by s. 528, nor was - 


‘aby notice given to the petitioner. It has 
frequently: been held by this Court that a 
caso should not be trdasferred without 


'(1) 22 C. 131 at p, 138; 11 Ind. Dea 2) 89, 

(2) 25 O. 233; 13 Ind,. ‘Dee. (N. 8) 15 

(3) 7 Ind. Cas’ 727; 38 C. 68 mE 74; 11 Or. b J. 
525; 13 0. L. J 

(4) 20 B. Ms. E Ind. Dec. (N. 8) 927. 

(5), 2%Ind. Cas. 109; -39 M. 561; 28 M. L. J. 505; 2 L, 
m 403; 17 M. L. T. 398; (1915) M. W. N. 365; 16 Cr. 


UM Cas, 785; 47 M. 722; 20 Le W. 234; (1924) 
M. W. N. 556; 47M, L J, 373; 25 Cr, L, J, 1008; A. 1, 
B. 1925 Mad, 39, 


mE 
. 
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We think, there-, 


' knowledge or suspicion - 


29 


notice to the parties. Bee. In re Dand 
Hussan (7); In re Ratanji Premsi (8; In re 
Mahadhu (9), In re Krishna Anant 
Pai (10), Imperairix v. Sadashiv. (11), 
and.In re Nageshwar Sitaram (12). On the 
other hand, this rule has been relaxed in 
eases where the Magistrate himself asked 
for a transfer: cf. In re Hawaji Sakharam 
Mhalaskar (13) and Queen Empress v. Kup- 
pumuthw Pillai (14) and «s regards the 
omission to record reasons for the 
transfer, it has been held to be only an. 
irregularity in In the matter of the petition 
of Dukhi Kewat (15). 

The more important question in this 
case, however, is, whether the prosecution 
case discloses that ` any offence has been 
committed. The first point to notice is 
that under s. 216 ofthe Indian Penal Ocde, 
before the offence of harbouring can be 
committed it is necessary that a public 
servant, in the exercisé of the lawful powers 
of such publie servant, has ordered a 
certain person to be apprehended for an, 
offence. In the present’ case, the warrant 
issued by the First Class. Magistrate, 
Ohikodi, was without jurisdiction, because, 
admittedly, he was not fempowered to take 
cognizance of cases under s. 190 (c) of the 
Code of Criminal Procedure, upon hisown 
that an offence 
has been committed. In order to meet this 
objection, it is argued by the Government 
Pleader that there was already a-warrant 
regularly: issued upon ‘a Police report 
against Ramaji for an offence under ss, 411 
and 414. But throughout the deposition of 
the Police Officer in this case there is no 
reference to #his other warrant and it ap- 
pears that the Pleader was expressly told 
that Ramaji was to be arrested on a.warrant 
on a charge of murder, It was again con- 
tended that the warrant against Ramaji was 
igsued under s: 190 (b) upon & Police re- 
port. But, this position is- untenable 88. 
the Police report was Akkava had commit- 
ted suicide. It must, therefore, be held 
that the warrant issued by the First Class 


(7) Rat. Un. Cr. C. 460. : a 

(8) Rat. Un. Cr. Ce 474, 

(9) Rat. Un. Cr. O. 590. - 
(10) Rat. Un. Cr. C. 877. 

(1) 22 B. 549; 11 me: Dec, (N. 8.) 947. * 

(12) 1 Bom. L. R: 347 

(13) 50nd. Cas. 496; 21 Bom. L. R. 2) 20 Cr. th 


p 213.3152 Weir 091. — ; 
(5) 28 A. 421; 3 A. Lu 2,224; A.W. N, (1006) 76; 3 
Or. L. di 327. 


Angee d 


LÀ 
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Magistrate against Ramaji on a charge 
under s. 308 was without jurisdiction. 
Apart from this, in order that an offence 
under s. 216 should be committed, it is 
necessary that the person harbouring the 
offender must be harbouring him with the 
intention of preventing him from being 
apprehended, and this is an ingredient, 
which, on the prosecution evidence, is lack- 
ing in the present case. It would appear 
from the deposition of the Police Jama- 
dar himself that he went to the Pleader's 
house and asked if Ramaji was there, and 
the Pleader replied that he had been there 
to consult him and had gone away to get 
the fees, and that on his return he would 
hand him over tothe Police. It may be 
mentioned that the case of the petitioner 
is that when Ramaji returned with the 
money he told him to get into his motor 
with the object of taking him to the Magis- 
trate and handing him over, but mean- 
while he was arrested. It does not, there- 
fore, appear that the Pleader concealed the 
presence of Ramaji in his house with the 
object of preventing him from being ap- 
prebended, but, on the contrary, he pro- 
mised to hand him over to the Police. 
In these circumstances, the evidence led 
by the prosecution does not show that 
any -offence has been committed by the ap- 
icant, f : 

Dino power of the High Oourt to inter- 
fere in pending proceedings in cases of 
this kind, where it appears that no offence 
has been committed, has been laid down 
ina number of cases : cf. Chandi Pershad 
v. Abdur Rahiman (1) followed in 
Queen Empress v. Nageshappa Pai (4), In 
re Kuppuswami Iyer (5), Ramanathan Chet- 
tiar v. Sivarama Subramania Atyar (6) 
and Hari Charan Gorai v. Girish Chandra 
Sadhukhan (8). 

In my judgment, therefore, on the pro, 
secution evidence, no offence has been 
committed by the applicant Pleader and 
no useful purpose would be served by 
allowing these .proceedings, which have 
already lasted thirteen months, “to be 
re-commenced, and I am, therefore, of 
opinsen that the proceedings ` should be 
quashed and the petitioner discharged, 

ANA C Rule made absolute, 
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BOMBAY HIGH. COURT. 
Furry OgtMINAL Sessions Case No. lor 1927. 
j November z3, 1927. 
Present:—Mr. Justice Fawcett. 
EMPEROR— PROSECUTOR 
versus 
PHILLIP SPRATT (No. 3)— 


Accossp, : 

Evidence Act (I of 1872), s. 14—Sedition—Document 
adduced as evidence of intention—Definite connection, 
whether necessary—Subsequent writings and writings 
not printed and published, admissibility of —Interpreta» 
tion of Statutes—Illustrations, not to control section. 

Where a document is sought to be adduced in 
evidence to show the intention of the accused it js 
not necessary to show that there is a definite con- 
nection between the document andthe particular 


- writing which is the subject-matter of the charge, 


The main question in such cases: is whether the 
writing thatis sought to be put inas evidence of 
intention does, in fact, contain matter which supports 
the contention that such intention is thereby shown, 
[p. 31, col. 1.] " 

Emperor v. Bal Gangadhar Tilak (1), referred to. 

There is nothing in s. 14 of the Evidence Act to 
show that the statements sought to be adduced under . 
the section should have been made previously and 
that they cannot be put in evidence ifthey are made 
after the particular occurrence, that is, the subject- 
matter of the charge. The test is merely proximity 
of time and not priority. [p. 31, col. 2.] 

Queen-Empress v. Jogendra Chunder Bose (2), In re 
Chidambaram Pillai (3) and Queen-Empress v. Amba 
Prasad (4), relied on. : i 

Illustrations cannot, control the general words 
of a section, [p. 31, col. 2.] 

Where the actual writer of a pamphlet is being 
tried for sedition, a document written by him can be 
admitted in evidence to show his intention even 
though it was never printed and published. Primarily 
anything which he has written is, ifit comes within 
the general words of s. 14 of the Evidence Act, relevant 
and admissible, provided it is within a reasonable 
time of the particular document in respect of which 
he is betng charged. [p. 32, col. 1.] 

Mr, Kanga, Advocate-General (with him 
Mr. O'Gorman), for the Orown, 

Mr. F. S. Talyarkhan (with bim Messrs, 
Gupte, Ambedkar and Ratanlal Ranchhod- 
das), for the Accused, 


JUDGMENT.—I deferred my ruling 
yesterday about the admissibility of the 
document (Ex. K in the Magistrate's Court) 
until I had time tq read it and consider 
the arguments addressed to me. I have 
carefully read jt. This is not proper stage 
at which to discuss it in detail; and I 
think it suffices to say that, “in my opinion, 
some of its contents are such that the 
prosecution can reasonably rely on them 
aB evidence of intention regarding the 
charge against the accused. The .fagt of 
this document being, according tc evi- 
dence ip Court, in the handwriting of 
the accused and found in his possession 
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on September 9, 1927,—if it does - contain 
evidence of intention such as I have men- 
tioned—is undoubtedly a fact which shows 
the existence of a state of mind, viz., the 
accused's intention, within the meaning 
of s. 14 of the Indian Evidence Act. 
That is going primarily upon the plain 
wording of the section, but I will consider 
the objections that have been fairly pu 
before me by Mr. Talyarkhan. i 
Hé says, first of all, that there is no 
connection shown between this document 
and the paniphlet (Ex. F), But, it is not, in 
my, opinion, necessary to show that there 
is & definite connection between a writing 
that may be evidence of intention, and 
the particular writing, which is the sub- 
ject-matter of the ‘charge. The main 
question is ‘whether the writing that is 
sought to be putin’ as evidence of inten- 
tion dees, in fact, contain matter which 
supports the contention that such inten- 
tion is thereby shown. Take, for instance, 
the precedent in this 


card that was found in the accused's 


possession in the second Tilak trial before . 


Mr. Justice Davar; that is the case of 
Emperor v. Bal Gangadhar Tilak (l). In 
that case Mr. Justice Davar ‘admitted the 
post-card as admissible evidence although 
there wasno direct connection between 
the contents of that post-card and the 
subject-matter of the charge, except in 
the sense, thatit might be contended 
that the post-card contained evidence of 
his intentionin regard to the writing 
about which the charge was made. At 
the same time, I do not mean to say I 
am deciding as to the weight to be attach- 
éd to-this document in this case. It is, of 
course, opento the defence to argue, if 
they can, that in the circumstances of the 
case and having regard toits other con- 
tente and so on, no weight should be 
attached to it andthatit does not really 
constitute’ evidence of the alleged inten- 
tion of the accused, Thus, in regard to 
the particular  post-card that I have 
already mentioned, I see from the report 
at page 898* that Mr. Justice Davar told 
the gentlemen of the Jury that, in his 
opinion, it was not a piece of evidence 
which should affect their minds. That 
ie, of course, a different question. I am 
only, deciding in favour of its admissibility 
as a piece of evidence which can bo 

(1) 10 Bom. L. R. 848 at pp. 859, 864; 8 Of. L. J. 281, 

#Page of 10 Bom, L, R.—LEd.] : 
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Court ofthe post- ` 


E 


shown to the Jury and arguments based 
upon it, "LA : 

Then, the second objection raised was 
based on ill. (e) to s. 14 of the Indian 
Evidence ‘Act, which is the one most 
nearly allied to the particular case that 
I am considering. It refers-to “previous 
publications” as being relevant ina libel 
case, whereas this particular dccument 
was not published but *was merely found 
in. the possession of the accused, 
Similarly, I may refer also to ill (j) which 
runs:— 

“TA is charged with sending threatening 
letters to B, Threatening letters previcusly 
sent-by A to B may be proved, as showing 
the intention of the lettere.” -> . 

Onthe other hand, ill. (m) does not 
insist on any such priority, itruns as 
follows— . ; 

“The question is, what wasthe state of 
A's health at the time an assuranceon his 
life was effected ? 

“Statements made by A as to the state 
of his health at or near the timein ques- 
tion are relevant facts.” ps i 

. There, the test is merely proximity of 
time, and not priority. The ordinary 
tule is that illustrations ‘cannot control 
the general words of a section, and,. 
certainly, there is nothing in the sections 
itself to show that the statements relied 
upon should have been made previously 
and cannot ever be put in evidence, if 
they are made after the particular 
occurrence, that is, the subject-matter of 
the charge. In fact, I find that subse- 
quent statements have been admitted in 
similar casee., Thus,in .Queen-Empress v, 
Jogendra Chunder Bose (2) which was one 
of the earliest sedition trials in Bengal, 
and where the accused was charged in 
regard to some articles he had published, 
ethe Court allowed other subsequent 
articles to be put in evidence. The point 
has been discussed in’ another setlition 
case from Madras, viz., In re Chidambaram 
Pillai (3), and there it will be found that 
even a statement that the accused had, 
made after he had been placed before 
the Committing Magistrate was constlered 
to be admissible evidence of iptention 
‘under thiss, 14. When the accused ,in 


that gase was befgre the Magistrate he, 


first of all, said that he did net wish ta 


e e 

(2) 19 C. 35 at p. 37: 9 Ind. Dec. (x. s.) 470. 

(3) 1 Ind, Cas. 36; 32 M, 8 at pp. 1410 16;5 M. L'N 
16; 9 Cr, La, J. 130. ; l 
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‘make any statement, but on the follow- 
ing dayhe made a’ statement to. the 
Superintendent.of the District Jail and 
asked that it might be placed on record. 


That statement was forwarded to thezMagis- . 
trate and a question was raised whether that: 
was admissible as evidence of intention. 


releyant to a charge under s. 124A of the 
lndian Penal Code. 
the various. cases qn the subject and held 
that -it was admissible. Similarly, in the 
Allahabad case in Queen-Hmpress. v. 
Amba Prasad (4) the passage, - 
Sir John Edge has referred to this point, 
certainly makes no limitation in regard 
to this point of time or as to publication. 
Ee says (page 69*):— 

“The intention’-of a speaker, writer or 
publisher may . "be inferred: from the 
pafticular' speech,” article’ or letter, or it 


may be proved from that speech, article. 


or letter considered in ‘conjunction with 
what such speaker, ‘writer or publisher has 
said, written or published on another, or 
other’ occasions." ^ 

‘There the qase of "writer" and" written" 
is. opposed to a, case. where there may 
haye been something ‘spoken or something 
published, If this: were a trial of the 
printer or” publisher, and something were 
fendered in evidence as to what that 
-printer or publisher had written, then 
if might be a good objection that it had 
not béen printed or published. But, 
here, the ‘actual writer of the pamphlet 
is being tried and the question of publica- 
tion is not of such materiality, Primarily, 
anything he has written “is, if: it comes 
within the. general words of 8414, relevant 
and ` ‘admissible.’ At thé- same time, of 
course, the writing “should be within a 
reasonable time of the particular occur- 
rėnce, i, e, the particular article or other 


document, in respect of which he is being- 


charged. In this case the accused is 
shown: to have come to Bombay. in 
December.’ 1926. The, publieation of the 
pamphlet took'place sometime in June 
1927:.and this document was -found in 
accused’s possession in the , beginning of 
September 1927; There °is,'-in my 
opinion, clear scope for ‘saying that this 
document must havé been written within 
a few months of. ‘the publication, and, 
therefore, that theré is o- bar due 40 the 
time-at whith ‘this documept came into 

NI ES 55; A: W: N. (1898) 1; 9-Ind: Dec. (x. s.) 395 
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in - which 
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Accordingly, jin my opinion, 
not sufficient, and ° 
to be put in evi- 


existence, 
these objections are ` 
I allow the document - 
dence. 

- AN. A. 


BOMBAY HIGH COURT. 
FIFTH ORIMINAL Sessions Casx No. lor 1927. 
November 21, 1927. 
Present:—Mr. Justice Fawcett. 
EMPEROR-—PxosEOUTOR © 
versus 
PHILLIP SPRATT (No. 2)—AccusED. 

Evidence Act (I of 1872), ss. :9, 14, 65—Copy of. . 
letter found in accused's possession—Evidence of 
intention—Primary evidence—Admission before proof 
of signature. 

Ina trial for sedition the prosecution sought to 
adduce in evidencea copy of a lettér sent by the 
accused to the Editor of a newspaper, which was found 


Document admitted, í 





in the accused's possession, and which contained the, . 


following lines: 'I hope you will think the present 

one sufficiently tactful on the subject of violence 

and is more nearly a logical unit than the others’: 
Held, (1) that the copy was relevant under es. 9, 


-and 14 of the Evidence Act to prove the accused's ` 


intention; 

(2) that: it was original and not secondary evi- 
dence so faras it was relied on as a piece of evidence, 
found in the accused's possession; : 

(3) that it was not necessary, before admitting the , 
document in evidence, to decide that such a letter was. 
actually sent. 


Mr. Kanga, Ádvocate- General (with him 
Mr. O'Gorman), for the Crown. . 

Mr, F. S. Talyarkhan (with him Messrs. . 
Gupte, Ambedkar and Ratanlal, Ranchhod- . 
das), for the. Accused. 

JUDGMENT.—I:hold the document: 
is relevant’and admissible. 

It-is relied on regarding ‘accused’ ginten-. 
tion, and if this is'what he wrote or typed, 
it falls underss. 9 and 14 of the. Indian. 
Evidence - Act. 

It is an original, so far as it is.relied. 
on as a piece of evidence, found in accused's - 
possession, and alleged to implicate him; 
so the question of its being secondary evi- 


*dence of an original letter: does ‘not bar 


its admission. ; 

Asto the question sheers ‘letter -in. 
accordance with this document was actually 
sent to Mr..Horniman, this is. a distinct 
question on witich itis open to Counsel 
to argue before the Oourt or, to adduce 
evidence: but I do not agree with Mr. 
Talyarkhan that it is necessary for the 


' prosecution to prove that such a letter, was 


sent, before this document can be admitted.. 
Document admitted, subject to. eviderce 

as to the signature being accused's: or the 

ty pewriting being from the machine, Ex, I, 
Ar N, A ^: Decument: admitted, 
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CALCUTTA HIGH COURT. . 
APPEAL FROM APPELLATE ORvER No. 25 
. oF 1926. : 
December 20, 1927. 
Present:—Justice Bir Zahhadur Rahim | 
Zahid Suhrawardy, KT., and 
- ` Mr. Justice Graham. : 
RAMESH OHANDRA PATRANABIS : 
AUCTION: PEROHASER— APPELLANT 


* versus 

BIRAJASUNDARI GUPTA. AND OTHERS 

` —RE3PON DENTS. 

Limitation Act (IX of 1908), s. 18—Fraud—Burden 
of proof—Civil Procedure Code (Act V of 1908), 
0. I, v. 90—Execution sale—Application to set 
aside sale by some only of several judgment-debtors— 
Procedure—Partial setting aside, legality of. 

Where fraud is committed by any party, the burden 
of proof is upon him to show that the other party 
had a clear and definite knowledge ofthe facts con- 
Btituting fraud at a date beyond the statutory period. 
[p. 34, col. L] <, 

Rahimbhoy Habibbhoy v. T'urner (1), Arjun Das v. 
Gunendra Nath Basu (2) and. Bhushanmoni Dasi v. 
Prafulla Krista, Deb (3), followed. 

Order XXI, r. 90 of the Civil Procedure Code does 
not contemplate a partial setting aside of a sale 
and if a sale is bad on the ground of material 
irregularity: or fraud, it can be set aside in its 
entirety at the instance of any party. whose interests 
are affected by the sale. [p. 35, col. 2] | - 

Rampada Nag Madak v; Kanai Rai (4) Khiaraj- 
‘mal v. Daim (5) and Rajagopala Atyar v. Ramanuja- 
‘chariar (6), distinguished. | 

Appeal against an order of the Sub- 
ordinate Judge, Mymensingh, dated the 
15th of September, 1925, reversing that of 
the Munsif, Third.Oourt, Netrokona, dated 
the 17th February, 1925. 

-_. Mr. Sarat Chandra Roy Choudhury and 
TNA Birendra Kumar Dey, for the Appel- 
ant, . . . 

Mr. Gunada Charan Sen and Babu 
Annada Charan Karkoon, for the Re- 
spondents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 


JUDGMENT. 
'"Suhrawardy,J.—This second appeal 
‘arises in connection with execution proceed- 
ings and is by the auctton-purchaser in exe- 
cution of a decree for rènt bye the land- 
lord against'65 tenants. Phe tenure was 


sold -on the, 24th July, 1922, in execution’ 


of the decree. On the 2ist August, 1922, 
two judgment-debtors, Monoranjan Dhar 
andejudgment-debtor No. 55 filed an ap- 
plication to have the sale set aside. That 
‘application was dismissed, on  the-4th 
April, 1923. The sale was then confirmed 
and symbolical possession delivered to the 
puction-purchaser on the 27th February, 


3 
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1924. On the 27th March, 1924,.the re- 


spondent, juigment-debtor No. 56 filed an: 
application under O. XXI, 7. 90 and under 
8. 47, Civil Procedure Code, to have the 
sale set aside on the ground of irregular- 
ities and fraud. The Muneif in the Execu- 
tion Court overruled all the objections to 
the sale made by the respondent and dig- 
missed her application, He found that the 
application .was barred By limitation, that 
the sale-processes were properly served 
and that though the properties were nat 
sold -at adequate prices there was service 


of notice on the respondents under O. ` 


XXI, r. 66 and the defect was cured, 
On appeal the learned Subordinate Judge 


-found that the previous application for 


setting aside thesale made by Monoranjan 
and another was collusive, that the sale- 
processes were fraudulently suppressed and 


.that the respondent had sustained sub. 


stantial injury in consequence thereof, As 
to limitation, the learned Subordinate 


-Judge held that he was satisfied on the 


petitioner's evidence that she had no 
knowledge of the sale unfil there was 
delivery of possession to the auction-pur- 
chasser. He further found that the -pro- 
perty sold also belonged to.a deceased 
‘defendant and to some other -defendant 
against whom no decree was passed and 
as there was no determination of the extent 
of.the shares of those defendants .he set 
aside the entire sale. | 
Two points have been urged before us 
in appeal on behalfoftheappellant. The 
first is that there is no sufficient finding 
by- thé Subordinate Judge to bring the 
case under s. 18 of the Limitation Act 
and, therefore, the respondents’ applica- 
tion must be held to be barred by limi- 
tation. It is argued that the Subordinate 
Judge has notfound that it was on ao- 
count of the fraud of the decree-holder.or 
the auction-purchaser that the respondents 
were kept out of the knowledge f the 
gale and that under Art. lu6 of the Limit- 
ation Act, unless time is extended by the 
operation ofs. 18 of that Acts the period, 
within whieh*suech application should be 
made must be counted from the @mte -of 


“gale, No doubt the Subordinate Judge 


has not said in so many words thas it 
was “due to the fraud of the decree- 
holders- that the respondentse were kept 
out of the Knowledge of the sale.. But 
reading the judgment of the learned 
Judge as & whole one can -have,no doubt, 


p 
94 f f 
that was what'he meant to find. He first 


discusses the evidence with regard to the- 


service of the various sale-processes and 
comes to the conclusion that there was 
fraudulent suppression of the writs of 
attachment and sale-proclamation as well 
a8 of the other processes in execution ; 
and then in considering the question of 
limitation he obgerves that the evidence 
adduced by the appellant for proving ap- 
plieant's knowledge of the sale is of the 
most worthless kind andit bears the stamp 
of conecction. After considering the evi- 
dence the learned Subordinate Judge enters 
his finding on this point in these words: 
“Iam satisfied from the petitioner’s evi- 
dence that she had no knowledge of the sale. 
until there was delivery of possession to 
the auction-purchaser. I find accordingly 
that the application is not barred by 
limitation”. Reading the two findings 


"together itis manifest that what the Sub- 


ordinate Judge means to say is that there 
was fraudulent suppression of sale-pro- 
cesses by the decree-holder and conse- 


: quently the ‘petitioner before himi was kept 


out of the knowledge of the sale. But it 
is argued by the learned Advocate appear- 


-ing for the appellant that the Subordinate 


Judge has wrongly placed the onus of 
proving the petitioner's knowledge upon 
the deeree-holder or the auction-purchaser, 


: This contention must be overruled, in view 


of the decision of the Judicial Committee 
in the case of Rahimbhoy Habibbhoy v. 
Turner (1) where their Lordships in 
esgence held that where fraud is committed 


“by any party it lies upon Bim "to show 


‘that the other «party had 


a clear and 
definite knowledge of the facts constitut- 


‘ing fraud at a date beyond the statutory 
' period. The principle in this case hes 
. heen followed in this Court in execution 
' proceedings inthe cases of Arjun Das v. 


Gunendra Nath Basu (2) and Bhushanmoni 
Dasi v. Prafulla Krista Deb (8). The 
objection on the ground of limitation must 
accordingly fail. : : 

The next point is of some novelty and 
does not seem to have come up for 
constderation in any reported case. The 


reason. ray be that it is a matter of. 


$ , e 
1) 20 L at 1; 17 B. 341; 6 Sar. P. O. J. 256; 17 Ind. 
Jur. 404 9 Ind. Dec? (x. s.) 222 (P.€.). 6 
3) 27 Ind. Cas 294; 18 O. W. N. 1266; 20 C. L. J. 


Bil. 
E 60 Ind, Cas, 801; 48 O, 119, 
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daily occurrence in the Mufussil Courts 
and it has never been thought of suffici- 
ent importance to merit consideration. But 
as it has been raised it should be examin- 
ed. The point is that. the Oourt below 
had no jurisdiction to set aside the entire 
sale onthe application of one of 65 judg- 
ment-debtors. As regards the remaining 
judgment-debtors, two of them had made 
an application to set aside the sale and 
failed and the right of the other judg- 
ment-debtors to have the sale set aside 
is at the present moment barred by 
limitation. It is, therefore, submitted that 
.the effect of setting aside the entire sale 
is to give the benefit of it to parties who 
are estopped from questioning the sale or 
whose right to question it has been ex- 

“tinguished by limitation. Now,thefindings 
of the Subordinate Judge about the ap- 
plieation by Monoranjan and another is 
thatit was acollusive affair brought about 
by fraud and collusion to which the auo- 
tion-purchaser (the present appellant) was 
also a party. As regards the fraud in con- 
nection with the publication ofthe sale- 
processes, he records his findings in these - 

. words: ‘After a careful consideration of 

: the evidence on the record and all the 
circumstances I find that there was fraudu- 

' lent suppression of the writ of attachment 

and sale proclamation as well as of other 

processes in execution and that the peti- 
tioner has sustained substantial injury in 
consequence thereof." The learned Sub- 
ordinate Judge has set aside the whole 
sale en the ground that in so faras the 
interests of judgment-debtor No. 27 who 
had died during the pendency of the rent 
suit and whose heirs were not substituted 
on the record and of the defendants 
against whom no decree was passed were 
concerned, the sale was a nullity, On this 
point he observed: "' The sale purported 
to be of the -interests of all the judg- 
ment-debtors and I think the omission to 
substitute the heirs of the judgment- 
debtor No. 27 vitiates the sale not only to 
the extent of his share about which there 
has. been no determination, but in toto. 

The sale must, therefore, "bé set aside.” 
This view cannot be supported in law 
because the sale purports to convey the 
interest of parties to the decree and does 
not affect the shares of those who are not 
Bound by the decree; but the entite sale 
cannot.on that account be set aside, The 
auction-purchaser in the circumstances cade 
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not lay claim to the shares of persons 
who are not affected by the sale. But. 
there is no reason why he should not 
get good title in respect of the shares of 
parties whose interest is legally conveyed 
by the sale. > 

Though the ground upon which the 
learned Subordinate Judge set aside the 
sale is not tenable, the question still re- 
mains whether on the findings arrived at 
by him the sale should be set aside in 
toto or in so far as it affects the respond- 
ents’ interest in the property sold. The 
findings are that there was fraudulent 
suppression of the processes in connection 
with the sale and that there was sub- 
stantial injury inasmuch as the property | 
was sold much below its proper price. 
Now these findings affect the entire sale. 
It cannot be said that a part only of the 
pale was affected by fraudulent suppres- 
Bion of the sale-processes. Order XXI, 
r. vO0,says: "Where any immoveable pro-: 
perty has been sold in execution of a decree, 
the deeree-holder, or any person entitled to 
share in a rateable distribution of assets, 
or whose interests are affected by the sale, 
may apply to the Court to set aside the 
saleon the ground of material irregularity 
or fraudin publishing or conducting it.” 
' The rule as it stands does not contemplate 
a partial setting aside of a sale. In 
fact it meane, if it means anything, 
that if a sale is bad on the ground of 
material irregularity or fraud, it can be 
‘set aside at the instance of any party' 
whose interest is affected by the sale. Nor 
does the section as it stands give any 
indication whatsoever that all parties 
whose interests are affected by the sale 
must join in an application.to have the 
sale set aside. Take, for example, the case 
of a judgment-debtor and his mortgagee. 
The value of the equity of redemption. 
not being much, the judgment-debtor may 
not deem it to his benefit to question the 
sale. But the mortgagee who is directly 
affected by it may apply to have the sale 
set aside; and if on his gpplication the 
sale is set aside it seems’ to me that it 
must be sete aside in its entirety because 
it is impossible to maintain that the sale 
is to be held good to the extent of the 
intrest of the judgment-debtor which is 
indefinite. Various other complications may 
&ride if it is held that where the sale is 
bai on account of irregularities in the 
gonduct of the sale it can be set aside . 
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in part. In ths case of a joint dééree 
where the shares of the different defend- 
ants cannot be defined, if one of the de- 
fendants succeeds in proving to the satis- 
faction of the Court: that the sale, is fit 
to be set aside, the ‘Court can only give 
him proper relief by setting aside the en- 
tire sale as it is not possible in the cir- : 
cumstances to set it aside in part inas- 
much as the interest of éhe successful de- 
fendant is not ascertainable. As at present 
advised I am quite clear in my mind that 
O. XXI, r. 90 speaks of setting aside a 
Sale in its entirety, if it is proved that 
it is bad on the ground of material irre- 
gularity or fraud; and a sale which is 
affected by such defects cannot be set 
aside in part. An execution sale is either 
wholly. good or wholly bad; it cannot be 
good and bad at the same time. 
Reference has been made to the decision, 
to which I was a party, in the case of Ram- 
pada Nag Madak v. Kanai Rai (4) where it 
has been broadly stated thatasalecan be par- 
tially set aside; and reliance was placed in 
that case on the decisions in Khiarajmaly. 
Daim (5)and Rajagopala Avyar v. Ramanuja 
Chariar (6). On an examination of the facts 
of all these cases it appears that what 
was meant in Rampada Nag Madaks 
case (4) by the observation that a sale can 


- be partially set aside is that in the cir- 


cumstances of that case the sale did not. 
affect the right of the objecting party, In 
that case it was found that the real ques-. 
tion to be decided in that case was whe- ' 
ther notice under O. XXI, r. 22 was serv- 
ed on the judgment-debtors, It appears 
from a perusal of the judgment. that a 
preliminary objection was taken on behalf 
of the respondent that no second appeal 
lay inasmuch as it was an application 
under O. XXI, r. 90. That objection was 
overruled on the ground that non-service 
of notice under O. XXI, r. 22 was a ques- 
tion which could only be raised under s. 47, 
Code of Civil Procedure. There are some 
observations made in that case which may 


“support the appellant's contention, but the 


main ground gn which the decision is based? 
(4) 98 Ind. Oas. 206; 44 O. È. J. 167; A.I. R.1926 
Cal, 1219. 


(5) 32 O. 296; 1 O. L, J. 584; 9 O. W. N. 20172 A, 
L.J.7^; 7 Bom. L. R.d; 32 I. A. 28; 8 Sar. P. O, J. 


31 (P. 0.). 

#6) 80 Ind. Cad* 92; 47 M. 288; 46 M. LJ. 104; 19 
L.W.179,(1921) M, W. N.182; A, I. R, 1924 Mad, 
431; $4 M. LT, 37 (F, BJ). 
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is that where a notice under O, XXI, r. 22 is 
not served on the judgment-debtor his in- 
terest is not ‘affected by the sale. In 
Khiarajmal's case (5) the facts were that 
the plaintiffs were not affected by the exe- 
cution sale under which the defendants 
claimed to have purchased the property 
as the purchasers there occupied the cha- 
racter of mortgagees; and their Lordships 
of the Judicial Committee observed that 
though the sale could not then be set 
aside or treated as void by reason.of mere 
irregularity of procedure in obtaining the 


- decree or in execution thereof yet the Court 
‘had no jurisdiction to sell the property of 


persons who were no parties to the pro- 
ceedings or properly represented on the 
record. It was accordingly -held that 
against such persons the decree and the 
sale under it were void even without, any 
proceeding toset them aside. The obser- 


. vation of.their Lordships in that case lends 
‘some colour to the view that if the sale 


was void by reason of irregularity of pro- 


-cedure thee Court would have the jurisdic- 


tion to set aside the entire sale. In the 
ease of Rajagopala Aiyar v. Ramanuja- 
chariar (6) the defect discovered was non- 
service of notice under O. XXI, r. 22. The 
learned. Ohief Justice who presided over 
the Fall Beneh after quoting 8 passage 


` from the judgment of the Privy Council in 
Khiarajmal's case (5) observed that it was 


. a direct authority for the proposition, that 


4n'such a case it was not necessary to 


apply to the Court to set aside the sale, 


In his Lordehip'sjudgment the petitioner 


could proceed without applying to set aside 
the sale so as to ‘avoid the limitation im- 
posed by Art. 166 of the Limitation Aot. 
He could according to the learned Judge's 
‘view bring a suit for. possession of the 
property sold to the extent of his share 
but for the provisions ofs. 47, Civil Pro- 


'eedure Code. It was accordingly a case 


in which the party could not apply to 
have the entire sale set aside on the ground 
ön whichhe rested his case, but was en- 
titled to claim relief tothe extent of his 
Bhazg affected by the bale. On behalfof 
the respondents reference has been made 
Xo the décision in the case of Ganga- 
dhar `` Sarkar v. Khaja Abdul, Ajij 
(7) where it t 
instance of ‚one of seyeral co-owners 
of a putni taluk a sale of the taluk could 


(7) 2 dnd, Cas. 77,14 Q, W. N 128,11 O Ld, 


r3 i . 
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be set aside as contemplated by s. 14 of 
Regulation VIII of 1819. That decision is 
based upon the wording of a particular 
Statute and I do not propose to base my 
judgment on the ratio of that case though 
on principleit does lend support to the 
view which I have taken; especially where 
their (Lordships observed "the sale cannot 
of couree be set aside in part but there 


appears to be nothing to prevent aco- 


sharer suing alone to set aside a sale.” 
Further, it willnot be wrong to seek for 
analogy the principle underlying the 
proviso to O. IX, r. 18 or to refer to the 
inherent power of the Court to pass pro- 
per order in the interest of justice. f 

As regards the previous application by 
two of the judgment-debtors, it has been 


‘found by the Court below that it was ‘a 


collusive proceeding. But, even if it were 
otherwise,I think the Court below would 
have been justified in setting aside the 
entire sale on the findings arrived at by it. 
The result of allthese considerations is 
that we confirm the order of the Court 
below though not onthe ground ‘stated by 
it. This appeal accordingly fails and is 
dismissed with costs, three gold mohurs 
Graham, d.—I. agree. There can ibe 
no doubt on the findings arrived at by the’ 
Court of Appeal below that the sale must be 
set aside so far as judgmient-debtor No. 56 
is concerned, The question then arises 
whether the learned Subordinate Judge 
is right in setting aside the éntire sale. 
In my opinion he was. The sale cannot, 
in my judgment, ba set aside in part so 
as to make it partly good and partly bad. 
Jt must stand or fail as “a whole. It is 
either good or bad. It cannot in the nature 
of things be both good and bad, 
If it is set aside at the instance of . 
some of the judgmént-debtors, or of one 
of the judgment-debtors, that order will 
enure to the benefitof the other judgment- 
debtors. Theadoption of a contrary view 
would lead to complications, I agree ‘with 
my learned brotherthat the ‘appeal should 
be dismissed,’ 


ALN. As Appeal dismissed, 
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CALCUTTA HIGH COURT. 
-Orvit, Rute No. 1057 or 1927, 
'^ December 5, 1927, 
Present:—Mr. Justice Mukerji. 
BENGAL NAGPUR RAILWAY Oo,, 
` t- LTD.—DEFENDANT—PETITIONSR ` 
ki versus ` ' 
TARA PROSAD MAITY—PLAINTIFF— 
f OpPpPosITEA PARTY. Mr 
Negligence—Railway Company—Running engine at 
unscheduled’ time and high speed—Omission to whistle 
Death of cattle grazing on Railway line—Liability 
of Company—Negligence, what amounts to—Driver's 
duty to whistle, limits of—Railway" Companies, whe- 
ther bound to put wp fencings. 
* In the absence of any statutory restrictions im- 
posed ona Railway Administration as regards their 
right to use locomotives only at scheduled times or 
at a particular speed, running an engine at an un- 
scheduled time or ai a great speed cannot be re- 
garded.as a violation of any duty on the part of 
the Company amounting to negligence, whatever 
nuisance or inconvenience may be caused to the 
publie in general. [p. 38, col. 2.] 
R. v. Pease (1), referred to. 


To rendera Railway Company liable for an omis- 
Bion on the part of the driver to whistle, it is necessary 
to prove that the driver has been guilty of à breach 
of duty or an error of judgment or that he saw -the 
danger and failed to give warning. [p.39,¢ol.1.] | 
"C No abstract rule can be laid down as to the 
circumstances under which the. driver would be 
bound to whistle notwithstanding that it is not a 
statutory duty to do so, but onthe whole it seems 
that the duty arises only when the circumstances 
call for a warning to be given. [ibid.] E 
" Newman v. L. & $. W. Ry. (2), James v. G. W. Ry. 
Co. (o Gray v. N. E. Ry. Co. (4), Coburn v. G. N. Ry. 
Co. (5), Davey v. L. & S. W. Ry. (6), Dublin, Wicklow 
and Wexford Ry. v. Slattery (T) and. Barker v. L. & 
S. W. Ry. Co. (8), referred to. : 


A driver running an engine on open lines at places 
where there are mo level crossings or which are not 
known to be ordinarily used for the: purpose of 
crossing the rails is not bound to be on the look out 
to see if there are any trespassers ón the lines. [p. 
39; col.’2.] : Bary el 

“Bilbee v. L. B. & 8. C. Ry. (11), Lowery v. Walker 
12); Murley v. Grove (13), Harrison v. N. E. Ry. Co. 
(1 and "Barrett v. Midland Ry. Co. (15), referred 
to. 
` There is no Common Law liability on the part of 
a Railway Company to put up a fencing enclosing 
m zu where there-is no highway adjoining. [p. 41, 
eol, 1. 

Buxton v. N. E. Ry. Co.» (18) and other cases 
referred to. A 

A light engine belonging to tee defendant Com- 
pany and run by one of the Company's drivers 
bumped against the plaintiff's bullock, which at that 
particular moment happened to be grazing on the 
Railway line and as a result the bullock was thrown 
down the embankment and sustained injuries which 
resulted in its death. The plaintiff sued the Com- 
Pany for the price of the bullock. It was found 
tha ghe -engine was going at a terrific and: un- 
warranted speed and at an unscheduled time, that 
thé drivér had not whistled and that thg Company 

- had not ‘put up à fencing enclosing the lines: ' 
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T 


Held, that the facts did not amount to negligence 
on the part of the Company and” that the -plaintiff 
.was not entitled to recover damagfs. [p. , col. 


Henry Conder y. Ballaprasad Bhagwandin (27), 
followed. : me 

Rule against an order of the Court of 
the Munsif, Dauton (Midnapur), having 
powers of a Court of Small Causes, dated 
the 21st June, 1927, in S. O. C, Suit No, 58 
of 1927. : 

Babu Probodh Chandra Chatterjee, for the 
Petitioner. 

Babu Satcowripati Roy, for the Opposite 
Party. 


JUDGMENT.—This Rule relates to 
a decree ‘for damages which the plaintiff 
lias obtained against the defendant Com- 
pany for having knocked down and killed 
a bullock ‘belonging to the plaintiff. The 
incident happened on the 8rd February, 
1911, at about 11 4. M., when a light engine 
belonging to the defendant Company and 
run by one of the Company's drivers was 
proceeding up the Railway line from 
Danton to Lakhannath Road, bumped 
against the bullock which at that particular 
moment happened: to be on the Railway 
line, and as a result the bullock was thrown 
down the embankment, sustaining injuries 
which resulted in its death, : 

The négligence upon which the action 
was founded in the plaint was set out in 
para. 5 thereof which ran in these words : 
“ That due to the negligence of the defend- 
ant Company in not fencing the Railway 
line, aud in driving the locomotive to the 
utter disregard of publie safety, life and 
property, and the Company's servants in 
charge of tke aforesaid engine not taking 
proper precautions in frightening away. the 
unfortunate animal the plaintiff was put 
to the unnecessary loss of Rs. 49 which the 
defendant Company is bound to pay. Rupees 

49, thus claimed, it should be mentioned, 
was the price of the bullock. By a petition 
subsequently filed by the plaintiff the 
following worda were added to the said 
“That the defendant Com- 
painy- is bound inlaw and equity to erect 
and maintain sufficient fences on both sides 
of the Railway line to prevent the gattle 
of the owners and occupiers of the adjoin- 
ing lands from straying on the Railway 


‘lines, and the plaintiff being the owners 


of suth adjoining *ands is entitled to pro- 
tegtion agains, the straying of plaintiff's 
cattle from the plaintiffs lands whefe such 
cattle are lawfully kept by the plaintiff, ete," 


“which the suit 


38 
^ In giving, His reason for holding the 
defendant Üompany liable the learned 
Munsif has said in kisjudgment: “ Tomy 
mind these three factors, viz., (1) the running 
of the engine at the unscheduled time, (2) 
the terrific and unwarranted speed at which 
it was proceeding, and (3) the failure to 
blow the whistle to avert the accident com- 
bine to fasten the, liability for the loss of the 
bullocks on to the defendant Company.” 

There wasa plea of contributory negli- 
gence set up on behalf of the defendant 
Company. It has been overruled.. The 
learned Munsif has found that in the 
cultivated lands which lie on both sides 
of the Railway line the villagers enjoy a 
customary right of grazing their cattle 
during this particular season and that as 
no fencing subway or level-crossing has 
been provided by the defendant Company 
for going from one side of the Railway 
line to the other, cattle cross the line at 
any point they choose. He appears to 
have been of opinion that the bullock 
had appareptly gone over to the west of 
the embankment to graze and was coming 
back to its shed on the east of it, when 
it was knocked over. 

In the aforesaid view of the matter the 
learned Munsif has decreed the suit. The 
defendant Company have obtained the pre- 
sent rule. 

It will be convenient at the outset to 
dispose of the objection that has been 
raised as to the jurisdiction ofthe trial 
Oourt to deal with the suit as one co- 
gnizable by the Court of Small Causes, it 
being urged that the suit ise excepted by 
Art. 35 (ii) of the Second Schedule to the 
Act inasmuch as the allegations upon 
is found constitute the 
offence of mischief as defined in the Indian 
Penal Code. In my opinion the said allega- 
tions constitute a case of negligence which 


-even, if wilful, falls far short of those 


requisites which would go to make out 
any such intent or knowledge as is neces- 
sary to satisfy the definition of mischief 
as given ° in s. 425 of the Indian Penal 
Code. The action, as I unterstand it, is 
founded upon negligence—N. egligenceof the 
defendant Company themselves as regards 
certain matters and negligence of, their 
servants as regards others for which the 
defendant* Company as masters are sought 
to be ‘made liable, To such an action the 
article in question,in my judgment, has 
no application, E 
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The other objections that have been 
urged asto the validity of the decree need 
not be set out in detail asthey cover the 
whole range of the reasoning of the learned 
Munsif and it would be more convenient 
to deal with the reasons themselves rather’ 
than the contentions that have been put 
forward against those reasons. 

As regards the facts, it is fairly clear 
upon the evidence of plaintiff's witness No. 1 
and;plaintiff's witness No, 2 that the bullock 
bad been taken to the west of the Railway 
line to graze and was left there, that - 
before the impact it had got on to the 
embankment, that, at the time of the im- 
pact, it was grazing on the line, and that 
it was caught in the cowcatcher and was 
thrown over tothe west receiving the ine 
juries which resulted in its death. The find- 
ing of the Munsif that it was apparently 
coming back to its shed on the east may or 
may not be correct. 

Of the three factors to which the learned 
Munsif has referred in his judgment as 
constituting the ground of the defendants’ 
liability, two viz, "the running of the 
engine at an unscheduled time” and " the 
terrific and unwarranted speed at which it 
was proceeding”, are matters which hardly 
come into the question. The Legis- 
lature having in Obap. IV of the Indian 
Railways Act (IX of 1890) made provisions 
for the opening, closing and use of Railways 
and it not being suggested that there was 


-any restriction imposed on the defendants 


as regards their right to use locomotives 
only &t scheduled times or at a speed 
lees than the speed at which the engine 
was travelling, whatever nuisance or in- 
convenience may be caused tothe publie 
in general cannot be regarded as a viola- 
tion of any duty which the defendants 
owe to them or as amounting to any 
negligence which may forma ground of 
action, so faras they are concerned. R, 
v. Pease (1) has made it perfectly plain 
that where the Législature has authorised 
the formation of a Railway, the circumst- 
ance of the dse made by the Company of 
their Railway involving moze.tban ordinary 
risk eannot justify the imposition on the 
Company of alarger degree of responsibility 
than the Act of Parliament prescribese 

In eonsidering the third ground, namely, 
‘the failureof the defendant Compaay to 
blow the whistle", I think it must be held on 


(1) (1882) 4 B. & Ad. 30; 1N. & M: 690; 2 L. J. M. O. 
36; 110 E, E, 366; 38 R. R. 207, . 
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the facis that the whistle was not blown. 
The driver says that he does not re-collect 
having knocked over anything on the day 
in question. He says that when cattle 
obstruct the way drivers always sound 
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whistles, but he does not remémber whether - 


he didso on the day in question. He says 


that when whistles are sounded cattle get ' 


scared andgetaway. Whether the evidence 
of the driver is true or false it is not 
possible to say, but it is difficult to believe 
that itis wholly true. Now torender the 
Company liable for the omission on the part 
of thedriverto whistleit is necessary to prove 
thatthe driver has bsen guilty of a breach of 
duty or an“error of judgment or that he saw 
the danger and failed to give warning. 
Failure to whistle is not the omission of 
any statutory precaution not only here but 
also under the English Law [Newman v. 
L.& S. W. Ry. (2)]; but in certain circum- 
stances it may be reasonable to whistle 
and failure to do so may be evidence of 
negligence [e. g., James v. G. W. Ry. Co. (3), 
Gray v. N. E. Ry. Co. (4), Coburn v. G. N. 


Ry. Co. (5), Davey v. b. & S. W. Ry. (6 


and Dublin Wiclow and Wexford Ry. v. 
Slattery (7)]. ! "aic 
down as to the circumstances under which 
the driver would be^ bound to. whistle 
notwithstanding that it is not a statutory 
duty to do so, but on the whole it seems 


that.the duty arises only when the circum- ` 


stances call for a warning to be given. 
If the duty did arise, it would not be 
an absolute defence to say that the 
whistle if blown might or might not have 
scared away the bullock and ite would 
always be a matter for the Jury the Court 
not being bound to presume as a matter 
of law that the whistle would have been 
useless [Barker v. L. & S. W. Ry. Co. (8).] 
In the present case nothing has been 
proved to indieate that the driver had 
in point of fact noticed the bullock and 
still did not whistle. It is unnecessary, 
therefore, to discuss the liability of the 
defendant Company *on the footing of 
such a state of things. If.the driver 
did not notice the bullocke can it be said 


36 L. J. O. P. 255n. 


(4) (1883) 48 L. T, 904 
(5> (1891) NM R. 3ln. 
(1884) 12 Q. B. D. 70; 53 L. J. Q. B. 58; 
me it ee 
iy (1879) 3 A. 0.1155; 39 L.'F. 365; 27 W.R. 


191. 
- (8) (1891) 8 T. L, R.30, A. 


No abstract rule can be laid : 
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Bod * 
that he was guilty of negligence. " Negli* 
gence", as Alderson, B., said in Blyth v. ' 
Birmingham Waterworks Co. (9)sisthe omis- - 
sion to do something which a reasonable: : 
man, : guided upon those considerations 
which ordinarily regulate the conduct of 
human affairs would do, or doing some- 
thing which a prudent...man wouldnot do." 
The standard of care ordinarily required - 
in each particular case has to be deter- 
mined and the question «to be considered 
is whether such a standard has’ been : 
attained; the standard being founded 
upon a consideration of the case which would ' 
be observed bya prudent aud reasonable 
man [Metropolitan Ry. v. Jackson (10):] A? 
driver who is running an engine on the 
lines of a Railway is expected not to dis- 
regard any signals or disobey any rules. ' 
He is expected also to be cautious as 
regards^the safety of thelocomotive and 
the rolling stock, and of passengers, in- 
vitees, licensees and the like. Even 88: 
regards trespassers it may be conceded 
though there seems to be some diver-: 
gences of opinion in this respect that 
extra care should be taken mot to injure 
the public if they are known to frequent - 
or cross at a particular point though 
without any right. Omission to take such 
extra care under the last mentioned 
circumstances has sometimes been held 
to afford a ground of action while at others 
not [e. g., such cases. as Bilbee v. L. B. &: 
S. C. Ry. (11), Lowery v. Walker (12) and 
Murley v. Grove (13).] There is, however, no 
principle or authority which demand that 
a driver running an engine on the open 
lines at places where there are no level- 
crossings or which are, not known to - be 
ordinarily used for purposes of cross-: 
ing the rails is bound to be on the 
look out to see if any trespassers are 
on &the lines. A Railway Company 
allowing persons to cross the line other- 
wise than by a level crossing is not in 
duty bound to use care to protect, such 
persons [Harrison v. N.E. Ry. Co. (14)], 


(9) (4836) 11 Bx, 781; 25 L.J. Ex. 242; 2 Jur. (m. 8) 

333; 156 E. R. 1047; 105 R. R. 791. a 

(10) (1878) 3. A. ©. 193; 4T L. J. O. P. 303; 3T L.'T. 
du —ÁÀ 


679; 20 W. R. 175. 
(11) (1805) 34 L. J. O. P. 182; 18 C. B. (N. s) 584; 1l 


Jur. (x. s.) 745; 13 L. T. 146; 13 W.R. 779; 144 E. R. 4 
571. e . 

(12f* (1910) 1 K. B. 183; 19 L. J. K. B. 297; 101.L. T: 
8739; 54 5 J. 99; 26 T. L. R. 108. . k 


360. 
844; 22 W. R, 339. 


1 


(13) (1882) 46 
(14) (1874) 29 


J.P. 
L. T. 
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but if it is such a place where persons 
are in the habit’ of crossing, the Company 
has to take reasonable precautions in the 
use of the spot, even’ though there is no 
right of way there [Barrell v. Midland 
ity. Co. (15).] The evidence such as it is 
in the present case, shows that there is 
no bend at or near the spot and the 
lines run straight. There is ample 
Buthority for thé view that if driver was 
unaware ofthe danger andhad no reason 
io anticipate it the liability would not 
erise [Simon v. London General Omnibus 
Co. (16). Hase v, London General Omnibus 
Co. (17).] Lam unable to hold on a considera- 
tion of all the surrounding circumstances 
that the omission to notice the bullock 
and failure to,blow the whistle amounted to 
negligence on the part of the driver. 

The question whether the Railway Com- 
pany are bound to provide level-crossings 
or subways does not really arise in the 
present case, as it is not the plaintiff's case 
that any publicroad was being used by 
the bullock that was killed. The law relat- 
ing.to the obligation of the Railway Com- 
pany to provide for the safety of the public 
crossing the line at level-crossings will 
have no bearing on the present case. 

It is not alleged that the defendants have 
failed to comply with any statutory provi- 
sion or carry out a requisition in this 
respect made by a competent authority or 
even by the public. or any particular indi- 
vidual. The omission to provide them, if 
they are necessary, may:have caused incon- 
venience to the public and may be taken 
to have formed a. legitimate ground of 
' eamplaint; but for the purposes of fhe pre- 
sent suit the matter isirrelevant. On this 
head the more important question is whe- 
ther the defendants knowing as they must 
have, that men and cattle are likely to cross 
the lines were not bound to make and main- 
tain proper fences to prevent the cattle from 
straying on.to the lines. Under the Eng- 
lish Law the Railways Clauses Consolida- 
tion Act, 1845 (8 & 9 Vic. c. 20) has 
imposed a statutory duty on a Railway 
‘Company to make and at all times to 
maintain proper fences between the Rail- 
way and adjoining land, and as pointed out 
by. Lush; J., in Buxton v. N.E. Ry. Co. (18). 
"If*the fence is not sufficient and in,con- 


ort 


15) (1858) 1 F. & F. 361; 116 R. R. 925. ° 

T (1907) 22T. L. R. 463. . 

(17) (1907) 23 T. L. X. 616. . " 

(8) (1868) 3.Q..B. 549; 9 B. & S. 824; 37L, J. Q. B, 
W, R. 1124; a 


258; 18 L. T. 795; 16 
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sequence the cattle in the adjoining field’- 
Stray on to the line and are killed, the Com- 
pany are answerable to the owners whether.’ 
they are guilty of negligence or not " There, 
is no duty in a Railway Company to fence 
their line of Railway as towards. passengers.’ 
or persons already on the line; the duty.. 
in them is towards. persons off the line ta, 
prevent the latterfrom getting or stray-. 
ing upon it [per Bramwell, B., in Harrold v. 
G; W. Ry Co. (1¥),] The duty thus cast upon - 
the Railway Company by the Statute is 
the shifting but not varying of the obliga- ; 
tion that is imposed on ordinary tenants by 
the Common Law and is. co-extensive with 
that obligation and does not go further than 
the prescriptive liability of.a servient tene- : 
ment. Such fences separate the land taken 
for the use of the Railway from the adjoin- 
ing lands not taken and protect such 
lands from trespass or the cattle of. the’ 
owners or occupiers thereof from straying- 
thereon by reason of, the Railway. It is 
a duty which they owe only to theowners 
and occupiers ofthe adjoining lands. or: 
persons claiming through them and not.. 
to the world in general. So where the plaint- 
iffs sheep escaped from his close through : 
his own defect of fences and escaping : 
thence on to the defendants’ Railway were . 
killed, it ‘was held that the defendants 
were not liable [Ricketts v. Hast and West : 
India Docks (20).] In that case Jervis, O. J., 
speaking of the old prescriptive Common 
Law obligation said: “The rule upon the sub- 
ject is well laid down in notes to Promfret. 
v. Ricroft (21): The general rule of law is,” 
that I am-bound to take care that my beasts : 
do not trespass on the land of my neighbour,: 
and he is only bound to take care that his: 
cattle do not wander from. bis land, and 
trespass on mine, Tenant v.Goldwin (29), 
Churchill v. Evans (23) and Boyle v. Tamlyn. 
(24); and, therefore, this kind of. action will 


' only lie against a person.who can beshown 


. to be bound by prescription or special obli- 
gation to repair the fences in question for 
the benefit of the oWner or occupier of-the 
adjoining land. And no man can be bound. 
to repair for the*benefit of those who have 

(19) (1866) 14 L. T. 440. di 
(20) (1852) 12 O. B. 160; 7 Railw. Cas. 295; 21 L. J. 
C. P 201; 16 Jur. 1072; 138 E. R. 863; 92 R. R. 663.. 
(21) (1686) 1 Wms. Sound. 321; 85 B. R. 454. * 
~ (22) (1700) 6 Mod. 311; 87 E. R. 1051. 
(33) (1809: 1 Taunt. 529; 10 R. R. 600; 127 Eek. 


9; 
(24) (1827) 6 B. & C. 320; 9 D. & R. 430; 5L. J. K: B; 
(o. B.) 134; 30 R. R, 343; 108 E-R:473. - ^... 
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no right, Therefore, the plaintiff cannot re- 
cover for the damage occasioned to his-cattle 
by their escape from the adjoining close 
through the defect of the defendant's fences, 
unless the plaintiff had an interest in that 
close, or a license from the owner to:put 
them there," so also. would no action lie 
even where the cattle had escaped from an. 
adjoining highway unless they were law- 
fully using the highway thatis passing and 
re-passing there [Dovaston v. Payne (25)]. 
A customary right of grazing on the lands 
adjoining the Railway lines has been proved 
in this case, but there is no statutory 
liability here ia this respect. In England, 
apart from Statute, there is no Common Law 
liability to put up a fencing enclosing 
the lines where there is no highway adjoin- 
ing and on the facts disclosed in the pre- 
gent case an action for trespass would 
have been maintainable by the Railway 
Company against the owner of the cattle 
if the cattlestrayed on theline and com- 
mitted damages. Ridley, J., in Holgate v. 
Bleazard (26) in stating the law on the 
subject said “In Bullen and Leake on 
Pleading, 3rd Edition, page 329...it is 
laid down that ‘The general rule of law is 
that the ownerof cattle is bound to take 
care that they do not trespass on the land 
of others.’ In other words, that it is his 
duty asa general rule of law to keep his 
fences in such a condition as will prevent 
them from trespassing. The passage con- 
tinues ‘But the owner of the land’—that is, 
-the other ownerupon whose land the trespass 
is committed ‘may be bound by prescrip- 
tion or otherwise to maintain andrepair a 
fence for the benefitof the owner of the 
adjoining land who may have a correspond- 
ing right to have the fence so maintained 
and repaired," 

The present case is similar in all cardinal 
respects tothe caseof Henry Conder v. 
Ballaprosad Bhagwandin (27) in which Sir 
Charles Sargent, O. J., and Fulton, J., deal- 
ing with a claim for compensation for the 
loss of a buffalo which" strayed, while 
grazing, on to the Railway line “nd was 
killed said: ."The obligation’ imposed on 
Railway Companies of fencing their Railway 
by 8. 2Lof Act XVIII of 1854 wasrepealed 
by Act XXV of 1571, and in lieu thereof 


e. * 
. (25) (1795) 2H. Bl. 527; 126 E.R. 684; 3 R. R. 
497 


(26) (1917) 1 K. B. 443; 86 L. J. K. BY 270; 115 LT. 
88; 33 T. L. R. 116, 
(27) (1895) Un. P, J.ot Bom. H. 0,91, -° 
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there was substituted the power to the 
Governor General or Local 
of the Act...Nor have any rules been 
issued to the Company under the Acts IV, 
of 1879 or IX of 1890" and on the finding 
that the Oompany was under no obligation 
statutory or otherwise, to fence the line and 
there being no evidence that the accident 
was caused by any negligence on the part 
ofthe driver of the train the Company was 
held not liable. i 

The view of the defendants' liability 
taken by thelearned Munsif, in my opinion, 
is not correct. The Rule must be made 


. &bsolute and the plaintiffs suit dismissed 
with costs in the trial Qourt as well as in ' 


this Court. Hearing-fee in this Rule ig 
assessed at one gold mohur. 
AN, A. Rule made absolute, 


CALCUTTA HIGH COURT, 
APPEAL FROM APPALLATB DEOREE No, 
53€ or 1525. 

January 13, 1928. 
Present:—Justice Sir Arthur Herbert 
Ouming, KT., and Mr. Justice Mukerji, 
RAMA NATH PARUI—PrarNTIFF— 

APPELLANT To: 


versus 
HARISH CHANDRA BISWAS— 
PaiNOIPAL DEFENDANT AND HARI 
CHARAN MONDAL —PLAINTIFF 
AND QTHERS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 885), s. 128A —Rent- 
decree—Tests—Suit primarily for plaintiff's share of 
rent—Alternative prayer for whole rent if defendant 
objects to separate payment—Decree, whether rent- 
decree. 

The test as to whether a suit has or has not been 
properly framed under s. 148A of the Bengal Tenancy 
‘Act is whether the suit is intended to bea suit for 
the entire rent or not. Ifthe suit is intendq for 
the entire rent due and not merely a suit for the 
plaintiffs share of the rent only, then the suit would 
fal under s.148A ofthe Bengal Tenancy “Act and 
the decrée made in it would be a rent-decyes. To dis~ 
cover whether a case does or does not satisfy this 
test -it is necessary to look at the plaint itself. Rn 42, 
eol. 2. : : . 

en which is one primarily. for the plaintiff's 
share of rent alone and not for the whole rent of 
the tenancy is not a suit under s. 148A of the 
Bengal Tenancy Act, evem though there isa prayer 
in the plaint that if the defendants objeet to pay the 
plaifttifi's share of rent separatdly, then. the share 
due to his co-sharers may also be included in the 
plaint.[p. 43, col, 1.] : l 


r owernment to: 
make rules for fencing as provided by s, 91: 


iy. 


‘ Appeal against a decree of the Addi- 
tional Subo»dinate Judge, Howrah, dated 
the 22nd of January, 1925, reversing that of 
the Mansif, Second Court,- Uluberia, dated 
the 29th of March, 1923. 


Mr. M. N. Roy (Sr.) and Babu Byomkesh 
Basu, for Babu Surjya Kumar Aich, for the 
Appellant. 

Babus Prokash Chandra Majumdar and 
Satindra Nath Roy Chowdhury, for Babu 
Jitendra K, Guha, for the Respondents. 


: JUDGMENT. 
. Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sued 
for à declaration of his title and confirma- 
tion of possession orin the alternative for 
recovery of possession of the land in suit. 
His ease briefly was that the disputed 
lands were held by one Hem Chandra 
Pachaldefendant No. 2, asa non-transferable 
occupancy holding at an annual rental 
of Rs. 147 odd under the pro forma 
defendanis Nos. 5 to 10, that in execu- 
tion of a decree for rent obtained by 
defendanteNo, 5 under s. 148A of the 
Bengal Tanancy Act against the defendant 
No. 2 the said holding was put up to sale 
aud was purchased by the plaintiff No.1 
for Rs. 30 on the 22nd November, 1920, 
That he obtained possession through Oourt 
and let out a portion of the land to plaintiff 
No.2. An objection was filed by defend- 
ant No. 1, under r. 100, O. XXI, Oivil Pro- 
cedure Code, and the objection was allowed. 
Hence this suit. The case for the defend- 
ant No. l, who alone contested the suit 
was that he had purchased the holding 
from defendant No.2 on the 22nd June, 
1913. His case” was that the decree under 
which tha holding was sold aud purchased 


by the plaintiff was not a rent decree but: 


a money decree and that nothing passed by 
‘the sale iu execution of that decree except 
the right, titleand interest of the defendant 
No.2 which had already passed to him 
by the sale on the 22nd of June, 1913. 

The Court of first instance decreed the 
plaintiff's suit with costs holding that the 
decree in execution of which the ‘plaintiff 
pwashased was a rent decree, This finding 
was reversed on appeal, the learned Subor- 
dinaté Judge holding that the decree under 
Which the plaintiff purehased wag not a 
rent decyee but onl$ a money deeree and 
that nothing but the right, itle and interest 

_of the judgment-debtor passed to the plaint- 
iff, E e E 
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The sole point' which has been urged in- 
the appeal is. whether the decree under: 
which the plaintiff purchased was a rent 
decree, or in other words whether the suit 
in which the decree was obtained was & 
suit properly framed under the provisions 
ofs. 148A of the Bengal Tenancy Act. 
Mr. Roy who appears for the appellant has 
referied us to a number of cases: the cases 
of Nandalal Chowdhury v, Kala Chand 
Chaudhury (1), B8rohmandannath Deb 
Sircar v. Hem Chandra Mitter (2), Bai- 
kantha Nath Sen v. Ramapati Chatterjee 
(3), Profulla Chandra Ghosh v. Baburam 
Mandal (4), Jagabandhu Nandi v. Abdul 
Hamid Mea (5) and Gangamani Biswas. 
v. Rabja Ali Chaukidar (6). For the 
purpose of this appealitis not necessary to 
deal with these rulings in extenso. As far 
as I can see one principle emerges from 
these decisions, and that principle is. that 
the test as to whether a suit has or has not 
been properly framed unders. 148A of the 
Bengal Tenancy Act is whether the suit is 
intended to bea suit for the entirerentor 
not. Ifthe suitis intended fcr the entire 
rent due and not merely a suit for the 
plaintiff's share of the rent only, then the 
suit would fall under s. 148A of the Bengal 
Tenancy Act and the decree made init 
would berent decree. To discover whether 
a case does or does not satisfy this test it 
is necessary to look at the plaint itself, 
In the present case the plaintiff stated 
first thatthe was the 44-annas share-holder 
and that the remaining 1]4-annas belonged 
to his co-sharer landlords; He further 
overfuled that he and his co-sharer land- 


lord realized their respective portion of the 


rent separately. He then stated that the 
defendant occupies some 6 bighas 12 cot- 
tahas odd land of which the total annual 
rent was Rs. 14-7-104 gandas. Further he 
stated that the co-sharer landlords Nos. 2 
to 6 were asked to join in the suit but they 
refused, that they were asked to state how 
much rent was due to them from the tenant 
and the tenant was also asked to state how 
much reft was due to the co-sharer land- 
lords but they refused to state: Hence the 


(1) 8 Ind. Oas. 50; 15 O. W. N. 820. 

(2) 23 Ind. Cas. 981; 18 O. W. N. 1016. 

(3) 45 Ind. Cas. 767; 27 C. L. J. 101. . 
(4) 65 Ind. Oas. 1; 34 C. L. J. 462. DN. 
(5) 85 Ind. Cas.214; 28 © W. N. 757; A... 1925 
1. 82 ? . 


Oal. 82. 
(6) 84 Ind. Cas. 145; 51 0,985; 40 C. L.J.512; A I. 
R. 1925 Cal. 106 
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plaintiff was entitled to get a dearas for 


his share of the rent under s.148A of the. 


Bengal Tenancy Act. It was then stated 
that Rs. 16 odd was due from the tenant 
on account of his share of the arrears of rent 
for the years 1323 to 1326 B. S. that he had 
repeatedly asked for the payment of the 
rent due but he had not obtained it. 
Hence he brought the suit, that he might 


be given a decree for Rs. 20-15-9] gandas. 


He further prayed that if the defendant 
objected to pay the plaintiff's share of the 
rent separately then the plaintiff prayed 
to include the co-sharer landlords’ share 
as shown in the first column of the 
schedule and that in such a case the plaint- 
iff would pay the remaining cost of stamp 
that would be dueto the Court. I think 
itis quite obvious reading the prayer (b) 
that the plaintiffs case does not satisfy 
the test which I have already set forth. It 
is quite clear from prayer (b) that the suit 
was not one primarily for the whole of the 
rent due for the tenancy but was one 
primarily; for the rent due on the plaintiff's 
own share: for he states that if the defend- 
ant objects to pay the plaintiff's share of 
the rent separately then the plaintiff prays 
to include the co-sharer landlords’ share 
as shown in the first column of thesche- 
dule, In other words, the suit was for the 
rent of his own share only and not for the 
whole rent due. "Therefore, the plaint does 
not satisfy the test which [ have already 
set forth. Taat being so it is clear that 
the decree obtained in the suit was nota 
rent decree but merely a money decree 
and that nothing passed to the plaintiff 
under the’salein execution of the decree 
but the right, title and interest of the 
judgment-debtor. That being so, the 
appeal fails and is dismissed with costs. 

. Mukerji, J.—I agree. 

A. N. A, Appeal dismissed. 
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CALCUTTA HIGH CQURT. . 
Appgal FROM APPELLATE DEO&zE No. 1801 ` 
i oF 1925, 
January 9, 1928. 
Present:—Mr. Justice Duval. ` 
LILA SINGH—PraiNTIFF—A PPELLANT 


versus | 
OHANDRA BADAN SINGH "4ND OTHERS ` 
—DEFENDANTS—RESPONDENTS. < 

Ejectment suit—Burden of proof of title—Weakness 
of defendant's title, effect of. 

Ina suit for ejectment the fact that the defendant 
is not able to establish a clear title is no ground for 
the plaintiff getting a decree unless he can prove 
his title. 

Appeal against a decree of the Addi- 
tional District Judge, Oachar, dated the 6th 
of April, 1925, reversing that of the Munsif, 
Hailakandi, dated the 3rd of December, 
1928, 

Babu Paresh Lal Shome, for the Appele 


` lant. p 


` Babu Satyendra Kishoré Ghose, for the 
Respondents. 

JUDGMENT.—This appeal arises out 
of a suit which was originally brought to 
recover possession of 12 cottahs and 2 
chittaks of land on the allegation that it was 
part of a Dag No. 115 of Re-settlement Patta 
No.5. The plaintiff's ease was that he was 
in possession of this land all along but in 
April 1919 the defendants dispossessed him, 
The defence was that thisland appertained 
to & neighbouring Dag No. 94 of Patta 
No. 11 ofa Khasra Settlement and had 
been purchased as far back as 1897 but 
during the last Re-settlement operation the 
plaintiff wrongly got it included within hig 


. patta. The defendants also alleged that in 


1919 the plaintiff dispossessed them and 
there was a criminal case which wasreferred 
to a Panchyat for enquiry and they got the 
land back. The first Court decreed the 
suit but in appeal it was pointed out that 
the local inspection by the Amin was un- 
satisfactory and so the case was sent back 
for further hearing after a fresh enquiry 
by à qualified Commissioner. The Com- 
missioner duly made his report and 
in the result the lower  Cotrt then 
decided that the plaintiff would get a 
decree for.7 cottahs 4 chittaks of lan e 
amount which appeared under.the- Re- 


. settlement of 1918 to have been included in 


plot No 115. In apgealthe learned Addi- 
tional District Judge has found that the 
plaintiff has begn unable to prove his ‘title 
to this land at all and so has dismissed the 
guit, - $ . 


"E 

In second appeal itis urged that after 
remand the «question of plaintiff's title did 
not: arise and that as the Record of Rights i is 
in favour of the plaintiff the onus is on the 
defendants to, prove their title and they 
have to: rebut the entry in the record. 
The only evidence that the plaintiff has 
been able to adduce is the two pattas of 
1900 and 1918, the Record of Rights not 
conferring, as the Assam Land and Revenue 
Regulation clearly states, any title -at all. 
Now. it has not been shown either that the 
plaintiff held: this land under the patta of 
1900'aud as- to the patta of 1918 there is 
nothing in his eyidence to show that ‘the 
defence set up is not the fact. The fact 
that ‘the defendants have not been able 
to establish a ‘clear title is no ground for 
the plaintiff getting a decree unless he can 
prove, his title, 

-In this view, the appeal must be dismiss- 
with costg. 


“AN, A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
- APPEAL FROM APPELLATE DEOsER No. 1854 
or 1925. 
January 5,1928. 

. Present :—Mr. Justice Mukerji. 
HRIDAY NATH SARKAR— 
"PRINCIPAL DEFENDANT— 

APPELLANT 
versus 


NIRODA SUNDARI DASYA— Prater 


AND ANoTagR— Pro forma DBEFENDANT— 
RESPONDENTS. 

Pleader—Compromise by  Pleader on behalf of 
pardanashin lady—V alidity 0f compromise — Burden of 
e Me in vakalatnama conferring authoritt, 

rect o. 

t aa who seeks to enforce a compromise 
me into by a Pleader on behalf ofa pardanashin 
lady does not discharge the onus that lies üpón him 
by merely proving that the vakalatnama executed by 
her contained & elause which conferred authority to 
compromise. He must further proye that the lady 
W. ware that there was such a clause in the 
vaka atnama and that the Pleader purported to act 

upón the authority thus conferred upon him. [p. 45, 
col. 2. 

"Although! a. elause conferring authority eto com- 
promise is found in vakal&tnamas ordinary filed, it 
is exceedingly uncommon for Pleaders to take up the 
responsibility of entering into d compromise & the 
strength of the authority conferred by a vakalatnama 
"alóne "especially" Where illiterate py danas: ladies 


SEDAN KATE SARKAR v. NIRODA SUNDARI-DASYA, 
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are concerned and those who assert that this was “the 
fiu] havo got to discharge ` a very heavy burden: 
ibid 

‘Appeal against the decree of the Subor- `- 
dinate Judge, First Court, Pabna, dated . 
the 218t of April, 1925, reversing. that of 
the Munsif, Second: Court, Pabna, dated: 
the 28th of August, 1924. 

Mr: Monmatha Nath Roy, Babu Dwijend- 
ra Krishna Dutt, for Babu Surjya Kumar 
Aich, for the Appellant. 

Mr. Sasadhar Roy and Babu J atindra,_ 
Nath Sanyal, for the’ Respondents, 


JUDGMENT.—The suit in which this 
appeal has arisen was one for Betting" 
aside a compromise decree. “The suit in 
which that decree was passed was Title 
Suit No. 704 of 1922 in which the defend- 
ant No.1 of this suit was the plaintiff, the 
defendant No. 2, who is the plaintiff's hus-- 
band, was originally the sole defendant, 
and the plaintiff was added as the defend- 
ant No.2 therein on the objection of: her 
husband that she was the owner of some of 
the properties involved. 

The Court of first instance dismissed the 
Suit. The lower Appellate | Court has fevers“ 
ed ; that decision. ` Hence ‘the appeal by 
the defendant No.l. : 

The plaintiff challenged the validity of 
the compromise alleging that she is ‘an. il 
literate pardanashin ‘lady, that she sent a 
vakalatnama ‘through her husband to be 
filed in the suit but gave no authority 
to anybody either verbally or in writing, 
that she was all along under the imprès- 
Bion that the suit was: pending and that 
she did not know anything about the com- 
promise and ‘so the same was not binding 
on her. The defénce was, amongst others, 
that the plaintiff had duly executed thé 
vakalatnama that was filed, that her hua- 
band was looking after the suit and had 
authority to settle the terms of thé ` com- 
promise and io give instruetions to ihe 
Pleader who had appeared on her behalf, 
that she was prefectly aware ofthe com- 
promise all throügh and that she was 
benefited by thecompromise and had also 
approved of if. The issues framed in the 
suit, however, betray a lamentable lack of 
care on the part of those responsible for 
the framing thereof and the Court evident- 
ly did not consider the pleadings E ihe 
time when they were framed. 

The pleadings give rise to a iue: of 


- questions which must be answered one way . 


or the* other before the suit can be pro- 
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perly disposed of. They are lst., was the 
Pleader who filed the compromise petition 
authorised to compromise the suit and did 
he agree to the compromise acting under 
such authority? 2nd., was the plaintiff's 
husband authorised tocompromise the suit 
on her behalfand did he act ia the matter 
of the compromise on the strength of 
such authority? 3rd., was the compromise 
entered into by ‘the plaintiff herself or 
with her knowledge and consent or appro- 
val? These three questions have got to be 
kept separately in view, and ifany of them 
is answered in the affirmative the plaintiff's 
‘suit must fail. 

The main arguments that have been 
addressed in support of this appeal have 
sought to elicit an answerin the afirma- 
tive in respect of each of the aforesaid 
three questions, while the respondent has 
endeavoured to support the findings of the 
Subordinate Judge and-has urged that 
those findings are sufficient to entitle the 
plaintiff to the decree ‘she has obtained. 

_ Now asregards the first of these ques- 
tions the Subordinate Judge appears to 
have fallen into an error in supposing that 
the vakalatnama (Ex. A) does not autho- 
rise the Pleader to compromise the suit 
but only empowers him to ask for permis- 
sion tocompromise. This view is based 
upon amisreading of the terms of the 
‘vakalatnama, The difficulty, however, in 
the appellant’s way is that there is noth- 
ing- to show that the Pleader purported 
to compromise the suit on his own res- 
ponsibility and actingon the authority 
'eonferred on him by the vakalatnama. 
The Pleader has not been examined asa 
witness in the case. The appellant 
says that as the plaintiff in her plaint 
denied having given any authority, 
verbal or written, to anybody to compro- 
‘mise the suit though she admitted having 
sent a vakalatnama through her husband, as 
soon as he has succeededin showing that the 
vakalatnama contains the*necessary author- 
ity, his burden is discharged, ande it is for 
the plaintiff to prove that thè Pleader did 
not aet on that authority. This position, 
‘no doubt, is correct; but then it has not 
been proved that the plaintiff was aware 


of this clause in the vakalatnama when- 


‘She executed it—a matter with regard to 
which, the burden of proof was on the 
appellant and which he has not discharged. 
The finding of the trial Court upon which 
the appellant relies so far as this matter ia 


BhrbaY NATÉ BARKAR v, NIRODA SUNDARI pABYA, 


| should examine-Pleader himself. 


‘fact at which the Subordinate 
‘arrived is that the compromis 


‘ficial to her interest, 


45. 


concerned and which is to the eeffect that 
Ex. <A was the vakalainama which. 
the plaintiff had executed, does not go 
near enough to what the appellant 
has got to establish to fix the plaint- 
iff with knowledge of this. particular 
clause. Moreover -though a clause of this 
description is to be found in vakalatnamas 
that are ordinarily filed, itis exceedingly 
uncommon for Pleaders to take the res- 
ponsibility of entering into a compromise 
on the strength ofthe authority conferred 
by it, the more so in cases where illite- 
rate pardanashin ladies are concerned, 
Those who assert that this wag the position 
have got to discharge an exceedingly 
heavy burden indeed and the least that 
could be expected of them is that they 


As regards the second question th - 
ordinate Judge has found that it pue 
not appear that the plaintiff to quote his 
words, " either expressly or impliedly 
clothed her husband with plenary aüthor- 
ity to compromise the suit on her behalf." 
The arguments that have “been advariced 
‘on behalf of the appellant did ‘not seriously 
challenge the correctness of this finding, ~ 
| So far as the third question is concerned 
it is sufficient to state that the finding of 


Judge has 


rrive 1 e was mac 
without the knowledge and consent of "e 


peau. . 

A further contention was advanced — 
ihough rather faintly, which Mus de 
effect that the plaintiff was benefited by 
ie compre and in support of -this 
contention reliance was plated on a findin: 
of the Munsif which does not ee 
have been touched by the Subordinate 
Judge. The Munsif says "D. W., No. } 
explains how she (i. e, the plaintifi) “has 
efjoyed the benefit of the compromise. In 
my opinion the explanation ig sery 
satisfactory. Moreover the Court "would 
not have sanctioned the compromise 
after 2 days' contest if the ‘compromise 
had not benefited the present Plaintiff who 
was a pardanashin lady; it had a saamed 
duty to perform." Iam inclined to think 
that what the learned Munsif meant to 
say was merely that the compromise was 
beneficial to the plaistifi—a matfer which 
is neither here mor there in the present 
suit. Even if the compromise wes bene. 


i so long es she. 
not taken some benefit ont of or indór 


4B, Biri #axte v. OHAND Bata. 


it which ewould constitute an estoppel 
debarring her from a remedy, it does not 
“matter in the least. Of this estoppel there 
is nothing on which it may be founded. 
The appeal, in my judgment, fails and 
it is accardingly dismissed with costs. 
ANA 07 Appeal dismissed. 


CALCUTTA HIGH COURT. 
O1vit Ruiz’ No, 1068 or 1927. 
January 9, 1928. 1 
Present : —Mr. Justice Mukerji. 
SITI FAKIR— Ps 1NTiFF —PETITIONER 
versus 
CHAND BEW A AND OTEERS— 
OPPOSITE PARTIES. 

‘Contract Aet (IX of 1872), ss. 69,. 70—" Interested 
in payment of money," meaning of —Apprehension 
of pecuniary loss, whether sufficient—S. 70, scope 
'of— Lawfub payment'—Deposit in Court to prevent 
wrongful sale, whether lawful payment—E fect 
of decree declaring that depositor is not bound by the 
sale. 

In a mortgage suit the petitioner who was one of 
the defendants, obtained a declaration that the pro- 
perty in his possession was not affected by the 
mortgage and would not be bound by the sale under 
the decree. Notwithstanding this declaration, the 
mortgagees included the petitioner's property also 
jn their application for execution and the property 
-was proclaimed for sale. The petitioner deposited 
the entira decretal amount due to the mortgagees 
under an order ofthe Executing Court which stated 
that the amount deposited should be received and the 
execution case should be dismissed. The petitioner 
then sued the mortgagors for recoyery of the amount 
deposited by him e 

Held, (1) that the petitioner, by reason of the 
apprehension which he entertained of the sale ofthe 
plot which belonged to him, had an interest in the 

ayment of the money which the defendants were 

ound to pay ; |p. 47, col. 2; p. 48, col. 1.] 

(2) that the mere fact that there was a decJaraéion 
in hisfavour was not sufficient to take away that 
interest ;. [p. 48, col. 1.] . 

(3) that the petitioner was consequently entitled to 
'be re-imbursed by the defendants under s. 69 of the 
Contract Act: [2bid.] : 


(4) the’, at any rate, the case fell within the ` 


purview of $. 70 of the Contract Act inasmuch as 
P mtorr which the petitiorfer had in the sale was 
St cient to make the deposit that he made a lawful 


' "payment: within the meaning of that section. [ibid.] 


." The words ‘interested in the payment of money’ as 
*ugad in 3. 69 of the Contract Act include,an appre- 
' hension of any kind of loss or inconveglence or at 
any rate, any detriment capable of being assessed in 
money. [ibid] ° e. e ' 
.. Tulsha Kunwar v. Jogeshar Prasad (1), Subramania 
yer. v. Vengappa Reddi (2) and Pgukhabati Chaudhu- 
pani, Nonihal Singh (3), referred to, | 
s 
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_ The existence of an jnterest is not always, though 
itis generally, a.test which establishes the lawful 
character of a payment for the purposes of s. 70 of the 
Contract Act. [ibid.] . 

The words of s.70 of the Contract Act are very 
wide and, applied with discretion, they enable the 
Court to do substantial justice in a case where it 
would be difficult to impute to the person concerned 
relation actually created by a contract. [p. 48, col. 


2.] 
Nagendra Nath v. Jugal Kishore Roy (4), fol- 
lowed. ES 

Ifa deposit is made with the approval of the Court, 
itisalawful deposit within the meaning of s.70 of 
the Contract Act. 

Mohendra Ghoshal v: Bhuban Mardana (5), referred 
to 


Rule against an-order of the Munsif, 
Second Court, Bogra, having powers of a 
Court of Small Causes, dated the 380th 
April, 1927, in 8. O. O. Suit No. 680 of 
19206. i NA 

Dr. Radha Binode Pal, and Babu Jitendra 
Mohan Banerji, for the Petitioner. 

Babu Hiralal Chekravarti, for Babu 
Manmatha Nath .Roy for the Opposite 
Parties. | ; 


JUDGMENT.—This Rule is directed 
against the decree of the Munsif, First 
Court, Bogra by which the-learned Munsif 
acting as a Judge of a Court of Small 


Causes has dismissed the petitioner'ssuit. - 


The suit was for recovery of a sum of 
Rs. 133 odd from the defendants upon 
certain allegations, which, as far as can 
be made out from. the arguments, are not 
at present disputed. The facts shortly 
stated are these: — 

One Samat sold 7 wansof land to one 
Khesi Bibi in 1315. In 1325 Khosi Bibi 
gave in usufruetuary mortgage 34 wans 
out of the said 7 wans of land to one 
Jamatulla and others. Among these 3$ 
wans of land was a plot which according 
to the petitioner had been purchased by 
him in the year 1322 from one Chand. 
Bibi. The petitioner's case was that Samat 
had made an oral gift of 16 wans of land 
to Ohand Bibi and three others and that 


_after the death of Samat which took place 


in 1318 B. S., there wasa partition of the 
said 16 wans of land amongst the said 
donees, and that this particular plot fell 
to the share of ‘Chand’ Bibi. After the 
mortgage aforesaid, the mortgagees Jamat- 
ulla and others instituted a suit against 
the petitioner and others alleging that 


they had, obtained possession unger the. 


usufructuary mortgage in respect of only 


ibid.) > 


14 wans of lend and that they could-not , 


get possession of the remaining 2 wang 
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‘and for that reason they instituted the 
suit for a declaration of their usufructuary 
mortgage right to the said 2 wans of 
‘land and praying for khas possession 
thereof and in the alternative for a decree 
for sale, ofthe mortgaged. properties. In 
that suit the petitioner, as defendant, set 


up a title pardmountand averred that his. 


purchase was before the mortgage and it 
. was not affected by the same. That litiga- 
tion ended in adecree passed by the Sub- 
` ordinate Judge on appeal who upheld the 
decree for sale made by the trial Oourt 


but held that the petitioner would not be ` 


bound by the sale ofthe said 9 wans of 
land which in the said decree was de- 
. scribed as plot No. 3 of the plaint of that 
suit. : The mortgage decree that was obtain- 
ed by the said mortgagees was put into 
execution and in the application for ex- 


ecution , that was filed the petitioner's name - 


, appeared as the first judgment-debtor and 
plot No. 3 was also included in the schedule 
of properties thesaid plot being mentioned 


as one of the mortgaged properties and. 


the decree was sought to be executed in 
_ respect of that property as well, An order 
was made for the sale ofthe mortgaged 
properties as applied for on behalf of the 
mortgagees, and this particular plot was 
advertised for sale. Upon that the peti- 
tioner paid up the entire decretal amount 
. by putting in the sum in Court under an 

order passed by the Executing Court which 
; stated that the amount deposited as afore- 
. Said should be received and that the ex- 
` ecution case'should be dismissed or full 
Batisfaction and the decree-holder permitted 
to withdraw the money. Thereafter the 
petitioner instituted the present suit for 
. recovery ofthe said sum of Rs. 133 odd 
from the defendants. The learned Munsif has 
- dismissed the suit holding that the plaintiff 
had no right to be re-imbursed either 
under the provisions of s. 69 or of s. 70 
of the Contract Act. The learned Munsif 
has observed in his judgment that as the 
plaintiff's 
before tbe date of the mortfage, and as 
the mortgage suit was dismissed so far as 
it was against fhe petitioner and itbeing 
ordered in the judgment of the Appellate 
Court, in that suit that his interests in 
the land. were not to be affected by the 
sale ¿he plaintiff had no right to make 
the d&posit under s. 64 of the Contract 
Act. He moreover held that the psyment 
Which the plaintiff made cannot be said 


. Srbi Faxrh v. OHANb BÉWA, < 


purchase had been made long: 


2 4] 

to have been made: “ lawfudly " within. 
the meaning of the word as used ins: 70 
of the Contract Act. He held that the de- 
posit made as aforesaid by the plaintiff 
was a'mere voluntary payment and, there- 


‘fore, he was not entitled to be re-imbursed. 


In this view of the matter the learned 


‘Munsif, as I have already said, dismissed 
. 


the suit. NE 

The arguments that have been addressed 
to me on behalf of the petitioner inthis Rule 
have been to the effect that in the view 
which the learned Munsif hastaken both 
as regards the provisions of s. 69 and of 
8. 70 of the Contract Act, the learned 
Munsif has been in error. So faras s. 69 of 
the Contract Act is concerned it is to be 
noted that notwithstanding the declaration 
which the petitioner had obtained in his 
favour in the mortgage suit and which 
was to the effect thathis interest in plot 
No. 3 of the plaint in the suit would not 
be. affected by the sale, the mortgagees 
decree-holders purported to proceed against 
the petitioner also making. him the judg- 
ment-debtor-No. 1 in the application for 
execution and making no reservation what- 


‘soever in respect of his interest in plot 


No. 3 with regard to which there was a 
declaration of exemption as I have already 
stated. It has been urged on behalf of 
the opposite party that although this was 
the state of things, the fact that there was 
a declaration in favour of the petitioner 
by & competent Court which had finally 
determined thatthe interest of the peti- 
tioner in plot No. 3 would not be affected 
by the sale, wes sufficient to take away any 
interest which the petitioher might other- 
wise have in the payment of the money 
and that the apprehension, if any, which 
he entertained by reason of the property 
being advertised forsale was without founda- 
tion, and that he had no justification what- 
Soever such as would give him the right to 
be reimbursed under the provisions of s, 69 
of the Contract Act. To accept this argu- 
ment of the opposite party would þe to put 
the petitioner in a worse position than he 
otherwise would be in, merely becausegdse 
had succeeded in obtaining before hand a. 
declaration protecting his rights and I am 
clearly of opinion that in the circumstances 
of the ease the petitisner by reagon of the 
appyhension which he entertained of the 
sale which was going to take place in 
respect of thg plot which belonged to him, 
had an interest in: the payment: of the 


ad 


“48 : 
money whfch the other judgment-debtors in 
that.case were bound by law to pay. The 

mere fact that there was a declaration in his 
favour is not sufficient to take away that 


- interest.: The decisions under s.69 of the 
- Contraci Act have made it perfectly plain 


that the words “interested in the payment 


--of money” as used in that section include 


an apprehensidn of any kind ofloss or in- 
convenience or, at any rate, any detriment 
capable.of being assessed in money while 
"the same is not enough under the common 
law to found-a claim for reimbursement. 
Reference in this connection may be 
made to the-decisions of Stanley, C. J., of 
‘the Allahabad High Court, in the case of 
Tulsha Kunwar v. Jogeshar Prasad (1) 
of the Madras High Court in the case of 
-Subramania Iyer v. Vengappa Reddi (2) 


- and of this Oourt in the case of Pankha-' 
bati Chaudhurani v. Nonihal Singh (3). I 


“am, therefore, of opinion that thecase comes 
directly -within: the purview of s. 69 of 
tthe Contract Act and in the circumstances 
4h whick the deposit is alleged to have 
been made by ‘the plaintiff he is entitled 
to be reimbursed under the provisions of 
that section. `’ b 

-It is not necessary in view of what I 
‘have just said to deal with the question 
‘as to whether s, 70 would or would not 
‘apply to this case. But even if I am 
“wrong in the view that I have taken with 
‘regard to 8. 69 I think that the case 


-comes also within the purview of s, 70° 


ofthe Contract Act. It is true that the 
interest of the petitioner in splot No. 3 
of the'suit tq which reference has already 
been made, was protected by the decree; 
bit the existence of an interest is not 
always, though it is generally, a test whieh 


establishes the lawful character of a pay- 
ment. In these circumstances it stands to ` 


reason to hold that such interest as the 
‘petitioner had in the sale was a sufficient 
interest which would make the deposit 


- thatha ‘made a lawful payment within 
-the meaning of s. 70. It has been held 


4n a large number of decisions to which 
ak is nat necessary to refer on ihe present 
‘occasion inasmuch as they have been dis- 


. Seussed in-a recent decision of this Court 


. 
e. . . 
2 : 


. . x p p 
( 28.4. 563; A, W. N. (1906) 114; $ A. L. j*353,. 
~ (2) 4 Ind. Cas. 1083; 33 M. 232; 19 M. L. J. 750, 


' . (s 21 Ind, Cas, 207; 18 O. WON. 778; 190.1. J, 
P 28, » “e p i , 


‘sift Paki v. OHAND BEWA, 
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in the case’ of Nagendra Nath v. Jugal 
Kishore Roy (4) that the words of s. 70 
of the Contract Act are very wide and 
applied with discretion they , enable the 


Court to do substantial justice in a case ` 


where it would be difficult to impute to 
the person concerned relation actually 


created by acontract. It has been point- ` 


ed cutin that case that for the applica- 
tion of that section three ‘elements are 


' necessary viz., lst, that the act should be, 


lawfully done for another, 2nd, that it 
should not be the doer's intention to-do 
it gratuitously, and 8rd, that the other 
party should enjoy the benefit of it. So 


far asthe 2nd and 3rd elements are con- 


cerned, there can be no question that 
they ‘are present in the present case. 
As regards the first ‘of these elements, it 
is sufficient to refer to the case of Mohendra 
Ghoshal v. Bhuban Mardana (5) a case 
which, in my opinion, makes the nearest 
approach to the present one in which Sir. 
Lawrence Jenkins, C. J, observed that if 
a deposit were made with the approval 
of the Court, it should be -held that it 
was a deposit made lawfully. 
fore, of opinion that this Rule should be 
made absolute, that the ‘decree against 
which itis directed should be set aside. 
and the case should be sent back to the 
Court of the learned "Munsif, so that the 
other issues which arise in the suit may 
now be dealt with and disposed of in 
accordance with law. Costs of this Rule— 


one gold mohur will abide the result ‘of 


the suit. 


Rule made absolute.. 


(4) 90 Ind. Cas; 281; 29 C. W: N, 1052; A. IR, 1928. 
Cal. 1097; 43 C. L. J. 83. 

(5) 6 Ind. Oas, 810; 38 O. 1; 14 O; W. N, 945; 1240, 
L. J. 566, 


A, N. A. 


Lam, there- © 
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LAHORE HIGH COURT. 
` OWIL Revision Petition No. 173 or 1927. 
December 10, 1927. 
Present:—Mr. Justice Tek Chand. 
NARAIN DAS--PraINTIFF—PETITIONER 
g versus 
Tue MUNICIPAL COMMITTEE, DELHI 
—DEFENDANT— RESPONDENT, 
Limitation Act (LX of 1908), Sch. I, Aris. 61, 115, 
120—Suit for refund of money deposited as security 
—Limitation. 
_ A suit for refund of money deposited as security 
is governed either by Art. 61 or Art.115 of Sch. 1 of 
n Limitation Act and not by Art. 190. [p. 49, col. 


Govindasami Pillai v. Municipal Council, Kumba- 
konam (3), Johwri Mahton v. Thakoor Nath Lukee (4) 
and Balakrishnudu v. Narayanaswamy Chetty (8), 
followed. 

Upendra Lal Mukhopadhya v. Collector of Raj- 
shahye (1), Raja Kumar v. Fateh Bahadur Lal 2) and 
Sakhawat Ali v. Baldeo Sahai (5), distinguished. 

Petition for revision of a decree of the 
Judge, Small Cause Court, Delhi, dated 
the 25th November, 1926. 

Mr. J. G. Sethi, for the Petitioner, 

Mr. Bishen Narain, for the Respondent. 
.JUDGMENT.—In 1920, the plaintiff 
hired a chabutra from the Municipal Com- 
mittee, Delhi, and in order to ensure 
regular payment of rent he deposited a 
sum of Rs. 104 with the Committee as 
gecurity. He vacated the chabutra on the 
3lst March, 1922, and paid the rent that 
had acerueddue upto that date. He took 
nosteps, however, to get back the security 
money, until the lst July, 1926 when he 
instituted the present suit. The Municipal 
Committee pleaded limitation and the 
learned Judge of the Small Cause Court 


has' accepted thet plea and has dismissed | 


the suit as time-barred-under Art. 115. 

On revision Mr. Sethi argues that a suit 
for refund of money deposited as security 
is governed by Art. 120 and consequently 
the suit was within time. In support of 
his contention he has relied on Upendra 
Lal Mukhopadhya v. Collectar of Rajshahye 
(1) and Raja Kumar v. Fateh Bahadur Lal 
(2., For the respondent*Mr. Bishen Narain 
hasrelied upona decision of the Madras 
High Court reported as Govirtlasami Pillai 
v. Municipal Council, Kumbakonam (3), in 
which three yéars’ limitation was held appli- 
cable to such cases, ) 

Therulings of the Oaleutta High Court 
onthis point are not uniform. In Johuri 


(D d O. 113; 6 Ind. Dec, (N. 8.) 77, ° 


(2) 38 Ind; Cas. 525, : 
3) 42 Ind. Cas. 519; (1017) M, W, N,5857 6 L, W, 


40; 33 M, L, J. 577, 
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Mahton v. Thakoor Nath. Imkee (4), it was 
held that the period of limitatión for a suit 
to recover money deposited by the plaiat- 
iff with the defendant on the uuderstand- 
ing thatit would: be returned on the hap- 
pening of a certain event was three years 
beginning from the date on which the event 
happened. In Upendra Lal Mukhopadhya 
v. Collector of Rajshahye (1), without any 
reference to the earlierrulfng, it was decid- 
ed that such a cease is governed by Art. 
120, if not by Art. 145. This decision has 
been followed by the Patna High Oourt in 
Raja Kumar v.Fateh Bahadur Lal (2) and. 
the Judicial Commissioner of Oudh in 
Sakhawat Alt v. Baldeo Sahai (5). The 
Madras High Court, however, has taken a 
different viewin Balakrishnudu v. Narayana- 


swamy Chetty (6), and Govindasami Pillai v. | 


Municipal Council, Kumbakonam (3), where 
Upendra Lal Mukhopadhya v. Collector of 
Rajshahye (1) was not followed. - 

After fully considering the matter I am 
of opinion that the view taken ia Johuri 
Mahton v. Thakoor Nath Lukee (4) and in thë 
Madras cases is correct. Article 120 ia 
applicable only when a casa cannot fall 
uader any other Article of the Act, In my. 
opinion the suit is governed either by. 
Art. 61 or by Art, 115 of the Limitation 
Act. 

For the foregoing reasons I hold that 
the suit has béen rightly held to be barred 
by time and accordingly I dismiss the 
petition for revision with costs. 

R. L, Petition dismissed, 
c 5$ C. 830; 6 O. L. J. 355; 2 Ind, Dec. (N.B) 


(5) 8 Ind. Cas.9370; 13 O. O. 286, 
(8) 24 Ind, Oas. 852; 37 M. 175? 


° LAHORE HIGH COURT. |. 
First Orytu APPBAL No. 1924 or 1926, `. 
November 30, 1927, ta 

Present; —BSir Shadi Lal, Kt., Ohief 

Justice, and Mr, Justice Bhide. 

HINDUSTAN ASSURANOE ann 
MUTUAL BENEFIT SOOIETY, Lips . 
GUJRANWALA now AT LAHORE— 

DEFENDANT—APPELLANT 

"e versus : 
KHAIISA BANK, Lto., GUJRANWALA; 
THeOSGH ITS MANAGER-APLAINTIFF, AND. 
Diwan MANGAL SAIN—DszFENDANT— . 
"5 C ', RESPONDENTS. ? 
Companies—Direotors—Ultra — vires Gct- Ratificas 


eee 


ah 

50 
tion by shareholders—Evidence of ratification— 
Power of Directors to stand surety for third person. 

A transaction which is ultra vires of the Directors 
but within the powers of the Company, can be 
rendered valid ifitis ratified by the Company. But 
a person relying upon a ratification by the share- 
holders musi satisfy the Court that they had full 
knowledge ofthe facts relating to the transaction to 
be ratified or that the means of knowledge were 
available to them. (p. 50, col. 2; p. 51, col. 1.] 

The Directors:of a Company have no power to 
stand surety for thé payment of a debt ds bya 
third person inasmuch asit cannot be regarded as an 
act necessary for the transaction of the ordinary 
business of a Company. [p. 50, col. 2.] i 


First appeal from a decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 28th April, 1924. 

Lala Banri Das, R. B., and Mr. A. N. 
Chona, for tha Appellant. . f 
' Diwan Mehr .Chand. and Sardar Narain 
Singh, for the Respondents. 

JUDGMENT. 

Shadi Lal, C. J.—On the 5th October, 
1927, Diwan Mangal Bain executed a bond 
in favour of the Khalsa Bank, Ltd., Gnj- 
ranwala, (hereinafter to be described as 
the Bank) for fifty thousand rupees, which 
he acknowledged to be due by him to 
the Bank on hundis and floating account; 
and promised to pay the money with 
interest by certain instalments. It appears, 
that he was, at that time, the Managing 
Director of the Hindustan Assurance and 
Mutual Benefit Society, Ltd., Gujranwala, 
(which will be described hereinafter as 
the Assurance Society), and on the afore- 
said date be executed also a deed on be- 
half of the Assurance Society, by which 
the Society stood surety for the payment 
of the debt by. him to the Bank, and 
hypothecated certain properties by way of 
security for the performance of the pro- 
mise. i 

The principal debtor paid some of the 
instalments due under the bond, and upon 
his failura 
liability the Bank brought the present 
action for the recovery of the amount 
due to it and sought to make the princi- 
pal debtor as well as his surety liable 
for the payment of the gebt. The trial 
Jwage has granted a decree against both 
the defendants, and that decree is not 
challenged by Mangal Sain. It is the As- 
surance Society which contests its liability 
as a surety, and th8 main question de- 
bated in this appeal is whether thee As- 
surance Society is legally bound by -the 
contract of suretyship made op its behalf by 
jhe Managing Direotor, 
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It may be stated at the outset that, 
on the 23rd September, 1917, the Directors 
of the Assurance Society had passed a 
resolution declaring that “the Board is 
willing to stand assurety for Diwan Mangal 
Sain’s personal liability with the Khalsa 
Bank, Ltd., and to give them lien on the 
Company's property if need be;" and it 
was this resolution that was recited in 
the surety bond by Diwan  Mangal Sain . 
as his authority for executing the docu- 
ment. Mr. Badri Das for the appellant 
has argued that the resolution expressed 
only the willingness of the Directors to 
stand surety for the debts of Diwan 
Mangal Sain but did not convey their 
final consent to the execution of the surety 
bond. There can, however, be little doubt 
that the resolution was intended to give 
expression, not to a mere pious wish on 
the part of the Directors, but to their 
decision, that the Assurance Society should 
become surety for the payment of the 
defendant. Nor could the cancellation of 
the resolution on the 20th October, 1917, 
detract from the obligation. which had 
already been accepted under the surety 
bond executed in persuance of the reso- 
lution. . 

The question, however, remains whether 
the Directors had any authority to make 
the Assurance Society liable as a surety 
for the debt ofa private person. Neither 
Art. 112, which deals with the general 
powers conferred upon them, makes any 
mention of such a contract of suretysbip. 
It is true that under cl, (1) of Art. 114 
the Directors were -competent “to enter 
into contracts for the Society and to con- 
tract on behalf of the Society, such debts 
and liabilities as they may, in the exer- 
cise of their discretion, consider necessary 
in transacting the business of the Society 
Vies rcu "e eee, but this clause was 
obviously intended to include such acts 
as were necessary for the transaction of 
the ordinary business of the Society and 
for purpóses incidental thereto. A con- 
tract to stand surety for the payment of 
a debt due by a third person cannot bé 
regarded as an act of the above descrip- 
tion and does not come within the ambit 
of the clause, . 

A transaction, which is ultra vires of 
the Directors but within the powers of 
the Oompany, can be rendered valid if 
it is ratified by the Company. Buta pera 
son relying upon a ratification “by the 
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share-holders must satisfy, the Court that 
they had full knowledge of the facts relat- 
ing to the transaction to be ratified or 
that the means of knowledge were avail- 
able to them. The learned Oounsel for 
the respondents admits that there is nota 
particle of evidence 
matter was ever placed before the share- 
holders, and there can, therefore, be no 
ratification by the Oompany. In this view 
of the case, it is unnecessary to consider 
whether the -powers expressed in the 
Memorandum of Association conferred 
upon the Company any authority to enter 
into the contracts in question. ` 

I must accordingly hold that the Assur- 
anos Society is not bound by the contract 
of suretyship, and the action, founded as 
it was upon that contract must fail, in 
so far as the Assurance Society is con- 
cerned. But it is urged that the part of 
the money borrowed by Mangal Sain was 
utilized for the purposes of the Company, 
and that the latter should, at any rate, 
refund the benefit derived by it. This 
contention is, in my opinion, wholly un- 
tenable. In the first place, the action, 
as stated above, founded upon the con 
tract of suretyship, and the plaintiff cannot 
ba allowed to rely upon a different cause 
of action. Secondly, the facts, though 
obscure, do not support this new claim by 
the Bank, It is clear that the debt,. for 
which Mangal Sain executed on the 5th 
October the bond for Rs. 50,000 was due by 
himon.the basis of three documents for 
Rs. 30,000, Rs. 13,000 and Rs. 7,000, forewhich 
Mangal Sain acknowledged . his liability. 
Twenty five thousands and five hundred 
rupees ware credited ta the Assurance Socie- 
ty in the books of the Bank in satisfaction 
ofa debt due by it tothe Bank, but there 
is nothing to show how and why Mangal 
Sain, who admittedly was acting on behalf 
ofthe Assurance Society, got the Society 
recorded as a debtor of the Bank for that 


amount, Bə that as if'may, one thing is ` 


absolutely clear. The plaintiff agreed that 
the debt due by the Society should be 
. discharged and, that Mangal Sain's liability 
should ba accepted in lieu thereof. 
Oonsequently entries were duly. made in 
the beoks of the creditor to give effect to. 
his transaction, and the Assurance Saciety 
was%ot longer under any liability which 
could ba enforced in a Oourtof Law, 

The result of the above discussion ‘is that I 
allow the appeal preferred by the Assurance 


RAMJI DAB, 


to show that the. 
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Society and dismiss the’ plaintiff's suit 
against it with costs in both the Oourts. 
` The eross-objeetions preferred on behalf 
of the Bank relate to the prayer contained 
in the plaint that interest on the decretal 
amount be awarded from the date ofthe 
institution of the suit up to the date of 
realization. This prayer was evidently 
overlooked by the trial „Judge, butthere 
is absolutely no reason for disallowing 
future interest. I accordingly accept the 
cross-objections and direct that Diwan 
Mangal Sainshall pay the decretal amount 
with interest thereon at 6 per cent. per 
annum from the date ofthe institution of 
the suit up to the date of realization. 
Bhide, J.—I concur. 
R, L. Appeal allowed. 


or — 


LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEah 
No. 1237 or 1927. 

December 15, 1927, i 
Present: —Mr. Justice Zafar Ali. 
HARKISHEN LAL AND ANOTRER— 
PLAINTIFES—AÀPPELLANTS ` 
versus 
RAMJI DAS AND ANOTHER—DRFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 20—Suit 
for dissolution of partnership—Jurisdiction—Cause of 
action, = 
. A suit fora dissolution of partnership and rendi. 
tion of accours:can be: entertained at the place’ 
where the contract of partnership was entered into 
even if the business of the partnership is carried on. 
jn another district. 

Allah Ditta v. Shanker Das (1), distinguished. ; 

Miscellaneous first appeal from an order- 
of the Subordinate Judge, First Class, 
‘Lahore, dated the 20th April, 1927. ` 

Mr. D. C. Ralli, for Mr. Jagan Nath 
Aggarwal and Diwan Mehr Chand, for the 
Appellants. 

Lala Badri Das, R. B., for the, Respond« R 


ents, 
JUDGMENT,—This is an apmeal 
against an orderof a Subordinate Judge 


of Lahore returning the plaint to be prés a . 


sented to the proper Court. 

The*suit is for dissolution gf partners 
ship and  rendition of eaccounts., The 
contract by which the partnership waa 
entered info was executed at Lahore, 
but the business of the partnership is tq. 
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work a Coal Mine in the Jhelum District. 
Though several grounds are detailed in 
the plaint for dissolution, they all tend 
to show that the business is being carried 
on ataloes, TheSubordinate Judge came 
to the conclusion that the cause of action 


alleged inthe plaint arose at the place | 


where the business was being carried on 
and not at Lahora where the contract 
had been enteréd into and he was of 
opinion that the decision in Allah Ditta v. 
Shanker Das (1) was a direct authority for 
. holding that the suit should be tried only 
at the place where the business was being 
conducted. That was also a suit for dissolu- 
tion of partnership and rendition of account 
and was irstituted in a Court at Gurdas- 
pur while ihe business was carried on at 
Jammu in theKashmir State, The plaint- 
iff in that case failed to establish that the 
contract of partnership was entered into 
in the Gurdaspur District and the only 
' @ircumstance relied upon in support of 
the contention that the Court at Gurdaspur 
had jurisdiction was that a part of the 
capital required to start the partnership 
was subscribed by the plaintiff at a village 
in the Gurdaspur District, lt was held 
that there was no authority for the pro- 
position that “the forum for a suit of a 
dissolution of partnership and rendition 
of account could be governed by the place 
in which capital for the partnership «was 
subscribed.” Néither in Allah Ditta v. 
Shanker Das (1) nor anywhere else it ap- 
pears to have beenlaid down that a suit 
for a dissolution of partnership and rendi- 
tion of account cannot be entertained at 
the place where the contract of partnership 
was entered into, if the business of the 
artnership was carried oo in another 
istrict. 

It isnot disputed that in a case arising out 
ofa contract made at one place and broken" 
at another, the cause of action arises partly 
at thè place where the contract was en- 
tered into and partly where it was broken 
but Mr, Badri Das who appears for the 

erespondenté contends that the cause of 
action in a suit for diesolution of partner- 
Bhip does not arise at all from the con- 
tract of partnership. He argues that a 
contract of partnership is completed and 
fully performed as &oen as the business of 
the partnership js started. ,I fail to gee 
any force in this argument. There canbe 

(1) 33 Ind, Cas, 903; 42 P, R, 1916 08 P, W, R 

ipo, ^" i 
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no matter of doubt that the cause of 
action partly arises where the business of 
the partnership is carried on; but it cannot 
be said that a contract of partnership. is 
fully performed as soon as the business 
of the firm is started. 

Mr. Badri Das further contends that the 
suit relates to an immoveable property 
inasmuch as it involves questions relating 
to the working ofa mine, He states that 
the firm has obtained a lease from the 
Local Government to work a mine and 
that no personcan be appointed manager 
of the mining operations unless approved 
of by the Government. It may be so, that 
Government being no party to the suit 
the relief sought by the plaintiff, if granted, 
will not affect the Government. Accord- 
ing to the general principles the lower 
Court had jurisdiction because the con-. 
tract was entered into at Lahore, I, there- 
fore, accept the appeal, set aside the order 
of the Court below and direct it to re- - 
admit the plaint and to proceed with it 
according to law. The defendants to pay 
the plaintift's costs in this Court. 

R. L. Appeal accepted, 


LAHORE HIGH COURT. 
OrviL Revision Petition No. 328 
. oF 1927. 

November 30, 1927. 
Present:—Mr. Justice Tek Chand, 
Joint Hinno Famity HAZURI MAL- 
MALAWA MAL raroven MALAWA MAL 
——PLAINTIFFS— PETITIONERS 

8 versus 
GHULAM HUSSAIN AND oTHERS— 
DEFENDANTS—RESPONDENTS, 

Punjab Courts Act (VI of 1918),.8. 44-~Misjoinder, 
plea of, not put in issue—Case ripe for judgment on 
merits—Return of plaint on ground of misjoinder— 
Material irregularjty—Revision, 

Where no issue has been framed as to misjoinder. 
of parties and causea of action ang the parties have. 
lead no evidence on it, it is a material irregularity 
on the partof the Court to return the plaint on the 
ground of misjoinder when the case is ripe for 
judgment on the merits, ° 

Petition for revision ofan order of the 
Subordinate Judge, Second Olass, Multan, 
dated ihe 2nd April 1927. 

Dr. Nand Lal, for the Petitioners. ; 

Bakhshi Sain Das, for the Respondents, | 
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JUDGNIENT,—The plaintiffs institut- 
ed asuit for recovery of Rs. 240 alleged to 
be due from three persons Ghulam Hussain, 
Muhammad Hussain and Hassan, sons of 
Madu. In the plaintit was alleged that 
the sum claimed, was due on account of 
(a) a balance struck by Madu, father of the 
defendants, and (b) a loan of 184 pais of 
wheat borrowed by Ghulam Hussain defend- 
ant No. 1, from the plaintiffs. A decree 
was claimed for sum due on both these 
items. 

The defendants resisted the suit alleging 
that nothing was due in either account and 
pleading that there was misjoindér of 
parties and of causes of action in the suit 
as framed. The Court framed two issues 
on the merits. - 

(L) Whether a balance had been struck 
relating to item (a) by the fatherof the 
defendants and (2) whether the quantity of 
wheat mentioned in (b) had been given b 
the plaintiffs to defendant No. 1. i 

No issue was framed as to the suit being 
bad for misjoinder of parties or of causes 
of action. Both the parties were directed 
to lead evidence on the issues framed. 
The plaintiffs after producing their evi- 
dence closed their case on the 2nd of 
April, 1937, but the defendant's Pleader 
stated that they had no evidence to give. 
At this stage the Court instead of deciding 
the suit on the issues framed passed an 
order holding that the plaintiffs had joined 
two different causes of action iu a single 
suit and accordingly it returned the plains 
to the plaintiffs with the directioa that 
they should file two separate suits. 

A petition for revision has been preferred 
by the plaintiffs and I have heard Dr. 
Nand Lal for the petitioners and Mr. Sain 
Das for the respondents. Iam of opinion 
. that the order of the lower Court is clearly 
erroneous and ought to be set aside. The 
defendants had, no doubt, pleaded that the 
suit was bad for multifariousness but no 
issue was framed on this point and the 
parties had proceeded to trial on the merits. 
The defendants had no dofibt raised the 
objection, but,they had clearly waived 
it. The suit wasa simple one and no real 
embarrassment was or could: be caused 
to the parties by the joinder ofthe two 
causes of aetion. Therefore, the defendants 
never pressed the objection and for all prac- 
tical purposes had abandoned it. . i 

I, therefore, accept the petition, set aside 
the order of the lower Court and send the 
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ease back to it for disposal ig- accordance, 
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with law, Costs will be costs in the. 


cause. En. 
R. Ly Petition accepted. 
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LAHORE HIGH COURT. 
SzcoND Orvru Aprea No: 1373 or 1927, 
December 5, 1927. 
Present:—Mr. Justice Tek Ohand. 
SHRI DWARKA DHISH JI- 
THROUGH KAHAN OHAND AND OTHERS— 
PLAINTIFFS—ÀPPRLLANTS 
versus 
DEWA SINGH—DEFENDANT— 
RESPONDENT. 

Easements—Light and air—Infringement—Tests~ 
Injunction, principles governing grant of. 

The owner of the dominant tensment is entitled to 
the uninterrupted access through his ancient windows 
ofa quantity of light, the measure of which is what is 


required for the ordinary purpose of inhabitancy or . 


business of the tenement tothe ordinary notion of 
mankind and this rule cannot be relaxed merely 
because the room is inhabited by persons of inferior 
status not accustomed to a high mode of living. [p. 
54, col. 2.] "E . 

Peter Charles Ernest Paul v. William Robson (1) 
and Colls v. Home and Colonial Stores (2), relied 
upon. 1 
There besides the ventilator aroom has no other 
means of access of light and air except a door which 
opens into another room and the room becomes dark 
if the ventilator is closed, the deprivation of light 
and air by closing of the ventilator would amount 
to a nuisance justifying the issue of a mandatory 
injunction. [ibid.]. ii 

Second appeal from a decree of the 


District Judge, Amritsar, dated the Ist. 


March, £927, modifying that of the Sub- 


ordinate Judge, Fourth Class, Amritsar, ` 


dated the 29th November, 1926. 

Mr. Fakir Chand for Mr. Jagan Nath 
Aggarwal, for the Appellants. 

Mr. D. C. Ralli,for the Respondent. : 
* ORDER.—The suit out of which this 
second appeal has arisen was instituted by 
the temple Shri Dwarka Dhish Ji of 
Amritsar through its trustees against one. 
Dewa Singh for a prepetual injunction to 
the effect that the defendant be directed to 
removethe obstfuction against the ventilator 
“QO” and the door “D” caused bythe 
defendant building against the plaintiff's 
wall In the plaint it was claimed that the 
door ‘and the ventidator in question had 
existed for more than twenty “years and 


that the plaintiff had acquired an easement - 


of light and air through both and of passage 
through thè door "D". The suit was 
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yeristed by. the defendant on various 
grounds it being alleged firstly that the 
wall in which the door and the ventilator 
existed did not belong exclusively to the 
plaintiff; secondly that the alleged right of 
easement did not exist; and thirdly that the 
defendant had built against the door and 
the ventilator with the consent of some of 
the trustees of thetemple. The trial Court 
held that ihe wall was the exclusive 
property of the plaintiff, that the ventilator 
“O” and the door "D" existed for morethan 
twenty years, that the plaintiff had 
acquired an easement of light and air in res- 
pect of both “O” and “D” and also an ease- 
ment of passage through the door "D" 
and that the defendant had failed to prove 
that he had built with the consent of any of 
the trustees of the temple. The Court, 
however, refused to grant the injunction 
prayed for on the ground that the rooms in 
which the door and the ventilator opened 
were occupied by servants, “who had nota 
very high standard of living". He accord- 
ingly, granted a decree for Rs. 400 as 
damages for infringement of his rights. 


Both parties appealed to the District 
Judge who upheld the findings of facts of 
the trial Court on all points but granted 
the injunction prayed for in respect of the 
obstruction tothe ventilator. He held that 
no cause hed been made out for the issue of 
an injunction relating to infringement of 
light and air through the door “D” but that 
for this infringement damages were the 
proper relief which he assessed at Rs. 300. 

Second appeals have been preferred by 
both the parties to this Court $nd the 
case has been fully argued by Mr. Ralli 
for the defendant and Mr. Fakir Chand for 
the plaintiif. 


As regards the ventilator Myr. Rali 
contends that though it hasbeen found that 
there has been a deprivation of light and 
air, there is no finding that it amounts to a 
nuisance end that consequently the man- 
datory injunetion should not have been 
issued. In support of his contention, he 

erelies on the well-known case of Peter 

Chagles Ernest Paul v. William Robson (1). 

But, 1n my opinion, this contention is de- 

void ofall force. A look at the plan, Ex. 

H P.1, shows that besides this ventilatgr the 
. e 


(1) 24 Ind. Gas. 300; 42 O, 46; 18 C. W. N. 933; 27 
M. L, J.317; 1L. W'561; 16 M. LT, 204; (1914). 
W. N. 631; 12 A. L. J. 1166; 16 Bom. L. R. 803; 200. 
L, J, 353; 411. A. 180 (P. O.). 


DAWARKA DHISH JI V., DEWA SINGH, 
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room has no other means of access of light 
and air except a door which opens into | 
another kothri and that if the ventilator ` 
is closed the room will become dark. The 
deprivation of light and air, therefore, 
clearly amounts toa nuisance. The rule 
laid down by Lord Davey in the well-known 
case of Colis v. Home and Colonial Stores (2), 
which was adopted by their Lordships of ' 
the Privy Council inthe above cited case: 
is thus expressed. "'The...owner of the do- : 
minant tenement is entitled to the uninter- 
rupted access through his ancient windows ` 
of a quantity of light, the measure of which 
is what is required for theordinary purposes ` 
of inhabitancy or business of the tenement 
according to the ordinary notions of man- 
kind". Applying this test the obstruction 
caused to the ventilator in question clearly 
amounts to a nuisance. Mr. Ralli has laid 
emphasis upon the fact that the room is 
used by servants, and this circumstance 
appears to have largely influenced the 
Subordinate Judge in refusing the injunc- 
tion. Servants even in a country like India 
cannot be denied the right to receive free 
air and light through the ancient lights of 
rooms in which they live and a relief 
otherwise appropriate cannot be refused 
merely because the room is inhabited by 
persons of inferior status. I, therefore, 
uphold the order of the. lower Appellate 
Court with regard to the ventilator. 

In respect of the door, the plaintiff had in 
the plaint claimed an easement of passage 
as well as of lightand air. Issue No. 3 
covered both these easements and the 
Subordinate Judge had decided it in 
plaintiff's favour. The learned District 
Judge, has however, given no finding with 
regard to the easement of passage; and as 
to the easement of light and airhe has. 
given no finding whether the diminution of 
the quantity oflight and airis of sucha 
nature as to amount to a nuisance, The 
materials on therecord are insufficient to 
enable this Court tq definitely decide this 
point, nor are there any date on the record 
from which it may be ascertained whether 
the damages have been properly assessed. 
lt is, therefore, necessary to remit the case 
to the learned District Judge under O. XLI, 
r. 25, Civil Procedure Code, for decision of 
issues Nos. 3 and 6 in respect of this floor 
“D”, He should definitely find whether the 
plaintiff had *or had not acquired an edse- 


(2) (1904) A. C. 179; 73 L. J. Ch. 484; 52 W. R. 30; 
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ment of passage through the door on the 
date the suit was instituted, and whether 
the infringement of the easement relating to 
light and air amounts toa nuisance. 
order to determinethe relief to be granted 
it should be ascertained when the building 
in front of the door was built and what is 
the nature and size ofthe building con- 
structed by the defendant, which will have 
to be demolished in ease the appropriate 
relief to be granted to the plaintiffis the 
grant of injunction. Ifthe learned District 
Judge is of opinion that the proper relief 
is by way of damages, he should state the 
date on -which he assesses the amount of 
damages. If the materials on the present 
record are found to be insufficient the case 
may, if necessary, be remanded to the 
trial Oourt for fresh evidence being 
produced. 

The remand is under O. XLI, r. 25. The 
report will be submitted to this Court 
within threemonths. : 

Appeal allowed in part: 


R. L, Case remanded. 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND OIVIL APPEAL 
No. 755 or 1927. . 
i November 28, 1927. 
Present :—Mr. Justice Tek Chand. 
AMAR SINGH—DEFPENDANT—À PPELLANT 
versus ‘ 
OHHAJJU MAL Puatntirr, DITTY MAL 


AND OTHERS—DEFENDANTS—-RESPONDENTS, 

Fraud~Suit to declare proceedings in execution of 
decree void, maintainability of—Suit to set aside 
wrong decree, competency of —Proper remedy. 

No Oourt has jurisdiction to entertain a suit to 


declare proceedings in execution of a decree passed - 


by a competent Court null and void as long 
as the decree itself is not set aside either on 
appeal or ina regular suit on the ground of fraud 
under conditions under which the law allows such a 
decree to be so challenged. [p. 56, col.2; p. 57, col. 1.] 

No suit is competent to naye a decree set aside on 
the ground that itis wrong. The proper remedy for 
setting aside a wrong decree is by way of*appeal. [p. 
57, col. 1.4 e 

Nanda Kumar Howladav v. Ram Jiban Howladar 
(1) and Kusadhaj Bhakta v. Broja Mohan Bhakta (2), 
followed. 

Miscellaneous second appeal from an 
ordereof the Additional District Judge, 
Lahore, dated the 26th February, 1927, re- 
versing that of the Subordinate Judge, 
Fourth Class, Lahore, dated the 12th No- 
vember, 1926. à 


AMAR BINGH V, OHHAJU HAL, 


In. 


55. 

Mr. Durga Das, for the Appellant ` 

Messrs, I..C. Chopra and Rem-Ditta Mal 
Bhalla, for the Respondents, 

JUDGMENT.—By two mortgage-deedg 
dated the 8th of May, [920, and 11th of May, 
1920, Salig Ram and Sham Das mortgaged, 
certain house property at Lahore with Ditty 
Mal and his son Chhajju Mal who wasa 
minor at that time. On the 8th of April 
1922, Dittu Mal acting for himself and as 
the guardian of his minor son Chhajju Mal 
executed a deed transferring these morte 
gagee rights to Bhai Amar Singh appellant, 
Oa the 2nd of January, 1924, Bhai Amar 
Singh instituted a suit for recovery of the 
money due to him on foot of the deed, dated 
the 8th April, 1922, and impleaded as de- 
fendants the original mortgagors Salig 
Ram and Sham Das and their mortgagees 
Dittu Mal and Ohhajju Mal. In these pro- 
ceedings Dittu Mal was originally shown ag 
the guardian ad litem ofhis minor son Ch- 
hajju Mal. He, however, refused to act and 
later on the ahlmad of the Court was ap- 
pointed as his guardian ad litem. On the 
28th of August, 1927, a preliminary decree 
was passed in favour of Bhai Amar Singh 
recoverable from the house property mort- 
gaged. Against this preliminary decree an 
appeal was preferred to the District J udge 
by Dittu Maland by his son Ohhajju Mal 
through the ahlmad of the Court of Bawa 
Jhanda Singh who had been appointed as 
guardian ad litem in the Court below, and 
Mr. Jai Gopal Sethi, Advocate, was en- 
gaged to argue this appeal on behalf of 
bothappellants. Among the grounds urg- 
ed beforg the. learned District Judge was 
the non-liabflity of the minor Ohhajju Mal 
on foot of the mortgage-deed which pur- 
ported to have been executed by Dittu “Mal 
for himself and his minor son Ohhajju Mal 
On the 24th January, 1925, the learned 
District Judge(Mr. Rangi Lal) affirmed the 
preliminary decree passed by Bawa Jhanda 
Singh against all the defendants including 
Ohhajju Mal minor with a slight modifiea- 
tion which is not material for the dispute 
now before me. : 

Shortly afterwards, on the 16th of June 
1925, Ohhajju Mal who had by this 4me 
become a major instituted a suit for a de- 
claration that the preliminary decree passed 
againgt him by Bawa Jhanda Singh on the 
28th ofAugust, 1924*had been fraudulently 
obtained and was not binding on him. This 
suit was.dismissed on the 21st of August 
1925, on the, ground that the preliminary 


ad 


6d 


decree passed by Bawa Jhanda Singh had 
merged in the decree passed by Mr. Rangi 
Lal and that, therefore, no suit was com- 
petent to have that decree set aside. An 
appeal against this decision filed: by 
Chhajju Mal was also unsuccessful. 

The decrée-holder then took proceedings 
to have the preliminary decree made final. 
Chhajju Mal fileda number of objections 
against the decree being made final, plead- 
ing, inter alia, that the preliminary decree 
had been passed against him in proceed- 
ings in which he was not properly re- 
presented and ‘that his father had been 
colluding with the decree-holder. These 
objections were heard and overruled by 
Mr. Muhammad Akbar, Subordinate Judge, 
on the 12th of November, 1925, it being 
held that such objections could not be taken 
in preceedings to have the preliminary 
decree made final but that the remedy of 
Ohhajju Mal (if any), was by way of a suit. 
A final decree was accordingly’ passed 
against all the judgment-debtors including 
Chhajju Mal on the 12th of November, 1925. 
No appeal was filed by Chhajju Mal against 
this decree. . : 


; 
The: decree-holder then started proceed- 
ings to execute his decree with a view to 


realise the amount that had been found 
due to him and prayed for sale of the mort- - 


gaged property. But before much pro- 
gress could be made in those proceedings 
Chhajju Mal instituted another suit on the 
18th of March, 1926, giving the history of 


the previous litigation and praying that a. 


* declaratory decree may be granted in his 
favour against the defendants Holding that 
whatever proceedings have been taken on 
the application dated the Ist of January, 
1926 in execution, onthe basis of prelimi- 
nary and final decrees are null and void and 


ineffectual on the rights of the plaintiffs and. 


the person and property of the minor are 
not liable for the payment of the decree in 
file No. 5/1924." 


It will be seen that the prayar in the 

» plaint didenot ask for, the ‘setting aside 
either of the preliminary or*the final decree 
on fe ground thatfraud had beencommitted 
by the decree-holder against the plaintiff in 
proceedings prior to and terminating with 
the final decree but allthat was sought to 
be declared ineffectual against the plaintiff 
was the proceedifigs that ha& been taken*in 
execution of the final decree above men- 


tioned. . : : 
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This suit was dismissed by the Sub- 
ordinate Judge (Lala ParsRam) on two 
grounds; firstly, that the preliminary dec» 
ree could not be challenged in face of the 
dismissal of the plaintiff's previous suit on 
the 21st of August, 1925; and, sécondly, that. 
the plaintiff having become & major at .the 
time when proceedings for passing the final 
decree were going on and having unsuccess- 
fully filed objectionsto the decree being 
made final and having preferréd no appeal 
therefrom the present suit was not main- 
tainable, On appeal by the plaintiff the 
Additional District Judge, Lahore, held 
that the suit was maintainable and remand- : 
ed the case under O. XLI, r. 23, Civil Proce- 
dure Code, for disposal on the merits. 

Against this order of remand a miscellane- 
ous appeal under O. XXIII, r. 1 (wu) has 
been preferred by the defendant Bhai Amar 
Singh. A preliminary objection is taken 
by Mr. I. O. Chopra against the maintain- 
ability of this appeal on the ground that the 
order passed by the trial Court (Lala Pars 
Ham) was really one rejecting the plaint, 
that the appeal to the Additional District 
Judge, by the plaintiff must be consider- 
ed to have been filed under O. XLIII and 
nofurther appeal to this Court lies against 
the order of the District Judge as laid 
down in s. 104, cl.. (2), Civil Procedure 
Oode. In my opinion there is no force it 
this objection. The order of the trial Court 
was not one rejecting the plaint, under 
O. VII, r. 11 but was clearly one dismiss- 
ing the suit on a preliminary point 
and the appeal preferred by the plaintiff 
himselfto the Additional Distriet Judge 
was filed not under O. XLIII, Civil Proce- 
dure Code, dut under s. 96 against the dec- 
ree passed by the Subordinate Judge. I. 
must, therefore, overrule: the preliminary 
objection and hold that the appeal is com- 
petent. 

On the merits both Counsel have addres- 
sed me at length and. after giving full con- 
sideration to their ¢rguments I am of opi- 
nion that the decision of the learned Dis- 
trict Judge canfiot ‘be sustained. As already 
pointed out the present suit ig not one by 
the plaintiff to have the preliminary or the 
final decree set aside on the ground of 
fraud but the prayer is to have the proeeed- 
ings started on the Ist of January, 1926, to 
execute the fipal decree declared null ,and 
void. It is obvious that no Court has juris- 
diction to entertain a suit to declare proceed- 
ings in execution of a decree passed, by a. 
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Competent Court null and void so 
long as the decree itself is not set aside 
either-on appeal or in a regular suit on the 
ground of fraud under conditions under 
which thelaw allows such a decree to be 
Bo challenged. The plaintiff's suit must, 
therefore, fail on this short ground. 

Ido not,however, wish to rest my deci- 
sion ona mere technicality. Mr. I. O. Chop- 
ra has contended that in the body of the 
plaint the plaintiff-respondent had stated 
that the proceedings terminating in the 
preliminary decree were tainted with fraud 
and that though the last paragraph of the- 
plaint is. not happily worded, it must be’ 
taken to mean that the plaintiff really want- 
ed to have the. decrees set aside on the 
ground of fraud perpetrated on him by his 
father during his minority in collusion with 
the deeree-holder. But as already pointed 
out the plaintiff had become a major at 
the time when the proceedings to make 
the preliminary decree final were going on 
and had actually appeared in Court and 
raised the very same objections on which 
he now bases the present suit. Mr. Muham- 
mad Akbar, Subordinate Judge, who was 
properly seized of the case, gave a decision 
on those objections en the:19th of Novem- 
ber, 1925. Whether that decision was right 
or wrong itis not for me now to decide. 
The plaintif does not allege that any 
fraud was perpetrated in the proceedings 
pending before Mr. Muhammad Akbar. 
Evenif we were to suppose that the order 
passed by him was wrong the remedy of the 
plaintiff was to have it set right in appeal. 
He certainly is not entitled to maintain a 
suitto have the decree set aside on the 
&round thatit was wrong. If any autho- 
rity were needed for this proposition, refer- 

: ence may be made to the judgments of Sir 
Lawrence Jenkinsia Nanda Kumar How- 
ladar v. Ram Jiban Howladar, (1), and 
Kusadhaj Bhakta v. Broja Mohan . Bhakta, 
(2), in which the question has been discussed 
at length. I am, therefore, *of opinion that 
the Subordinate Judge had come tc a cor- 
rect conclusion and had rightPy dismissed 
the suit. Accordingly I accept the appeal, 
set aside the decision of the learned Aidi- 
tional District Judge and restore that of 


the trial Oourt dismissing tite plaintiff's - 


suit. Theappellant will get his costs in 
all Courts. i 
Appeal accepted. 


R. L. 
(1) 23 Ind. Cas. 337; 41 O. 990; 19 0. L. J. 457; 18 C. 
W. N. 681 - 


(2) 31 Inda Cas, 13; 43 O, 217; 19 O. W, N, 1298, 


KUNWAR RAM V, GHUGI, ` 57- 


LAHORE HIGA COURT. 
Civi, Raytsion Parirtun No. 91 
or 1927, 
' November 30, 1927, 
Present :—Mr. Justice Tek Ohand. 
KANWAR RAM—PrAINTIFF—PRTITIONER. 
. versus 
GHUGI AND OTHERS, MINORS, THROUGH. 
THEIR MOTHER Musamm&t FATOO 
AND OT8ERS — DEFENDANTS— RESPONDENTS, 
Transfer of Property Act (IV of 1882); ss. 69, 128,. 
application of, in the Punjab—BHwidence Act (I of 
1872), s. 68, application of, to bahi entry 
Though the Courts in the Punjab sometimes follow 
the equitable principles of Common Law embodied 
in certain sections of the Transfer of Property Act 
the technical rules contained in it cannot be relied 
upon by any. litigant in thé Province. [p. 58, col, 


Teja Singh v. Kalyan Das-Chet Ram (1) and Dula 
Singh v. Bela Singh (2), referred to. E 

Section 68 of the Evidence Act applies only to caseg 
where a document is required by law to be attested 


. and has, therefore, no applicability to a bahi entry 


which is not required to be attested at all in the 
Punjab, [ibid.] : i 

Petition for revision of a decree of the 
Senior Subordinate Judge; Ludhiana, dated 
the 12th October, 1926, reversing that of 
the Subordinate Judge, Fourth Class 
Jagiaon, dated the 10th April, 1996. . ' 

Mr. Fakir Chand, for the Petitioner. 

Mr. Arjan Das, for the Respondents, 


JUDGMENT.—The plaintiff-petitioner 
instituted asuit for recovery of a certain 
sum of money alleged to be due on foot 
of an entry in the plaintiff's bahi which 
was alleged to have been executed by 
Waryam Singh, the original defendant. The 
entry was eproduced in Oourt and it pur- 
ported to bear” the thumh-impression of 
the debtor; Waryam Singh, and to be signed 
by two witnesses, Rikhi Ram and Sant 
Ram. Waryam Singh denied execution of: 
the entry as well as receipt of considera- 
tion. Necessary issues were framed but 


. before the case was concluded, Waryam 


Singh died and his heirs, and legal *re- 
presentatives were substituted as defend- 
ants in his place. The Subordinate J udge 
decreed the suit in full ordering that the 
decretal amount was recoverable only. from 


the estate of Waryam Singh decease? - 


The defendants appealed to the Senior 
Subordinate Judge urging two Points, firste 
that exeeution of the, entry in question 
had not ‘been proved, and secondly, . that 
propee opportunity had not been -afforded 
to the defendants to rebut the évidence 
led by, the plaintiff, The learned Senior 
Subordinate Judge has, accepted the de- 


ees: 


58. 


fendants’ appéal and dismissed the plaint- 
if's suit. The plaintiff has preferred a 
petition for revision to this Court and I 
have heard Mr. Fakir "Ohand onhis be- 
half and Mr. Arjan Das for the defendants- 
respondenta. : 

The scle ground on which the learned 
Senior Subordinate Judge has? dismissed 
the suit is that the execution of the docu- 
ment has not been proved because the 
plaintiff, who is the alleged writer of this 
entry, did not enter on the document that 
he was its scribe and the attesting wit- 
ness Sant Ram signed it without seeing 
the execution. In holding that on 
these facts the execution of the document 
was not proved the learned Judge has 
relied upon five rulings which are men- 
tioned in his judgment. All these rulings, 
however, relate to cases decided in Pro- 
vinces where the Transfer of Property Aot 


is in fores. In four of them the question - 


was wheiher the deeds in question had 
been executed and attested in accordance 
with the provisions of s. 59 of the Transfer 
of Property Act and in the fifth the 
document was a deed of gift which required 
to be executed and attested in the manner 
prescribed in s. 123 of that Act. Now it 
js wellknown that the Transfer of Pro- 
perty Act is not in force in the Punjab 
and though the Courts of this Province 
sometimes follow the equitable principles 
of Common Law which have been embodied 
in certain sections of the Act, it has been 
held over and over again that the techni- 
cal rules contained init, cannot be relied 
upon by any litigantin this Province, Re- 
ference. may in» this connection be made 
to Teja Singh v. Kalyan Das Chet Ram (1) 
and Dula Singh v. Bela Singh (2). It is 
conceded for the respondents that deeds 
in this Province need not be executed or 
-attested according to the formalities re- 
quired by the Transfer of Property Act. 
Ond of the rulings referred to by the 
learned Judge refers to. s. 68 of the 
Indian Evidence Act but that section ap- 
plies only to cases where a document is 
required by law to be attested, There is no 
rate of law in force inthe Punjab which 


requires a bahi entry of this kind to be - 


attested at all. Section 68had, therefore, 
vo applicability to this case. Thafearned 
Judge lae, therefore, entirely misconceiv- 
(1) BL Imd. Cas. 778; 6 Lah. 487; A. I R. 1928 Lah, 
575; 7 Lah. L. J. 427. 
(2) 78 Ind. Oas, 374; A. I. R. 1826 Lah. 92. 
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ed the position and has acted with materi-. 
al irregularity in holding that execution is 
not proved. ` 

As to the second - point, Mr. Fakir- 
Chand for the petitioner has conceded that: 
the contesting defendants-respondents be- 
ing minors are entitled toan opportunity: 
to produce evidence in rebuttal of the 
plaintiff's case. The case must, therefore, 
be sent .back to the trial Court for record- 
ing the defendants’ evidence. As the case: 
is going to be re-tried the parties may be 
given opportunity to prove or disapprove’ 
that the thumb mark on the bahi entry 
in question was that of Waryam Singh. 

For the foregoing reasons I accept this 
petition for revision, set aside the decree 
of the learned Senior Subordinate Judge’ 
and remand the ease under O. XLI,r. 23, 
Civil Procedure Code, for disposal in ac- 
cordance with law. Costs will abide the 
event. 


B. L. Petition accepted. 


LAHORE HIGH COURT. 
First Orvin APPEAL No. 672 or 1925. 
December 13,1927. 

Present :—Sir Shadi Lal, KT., 

Chief Justice, and Mr. Justice Bhide. 
Firm ARJAN DAS-KALUMAL 
THROUGH ARJAN DAS anb BHAGWAN 
DAS PROPRIETOR— DEFENDANTS 
— APPELLANTS 
Versus 
. Freu WALAITI RAM-JAHRU 
MAL rarouegs MATHU RAM PuoPRIETOR 
—PLaiNTIFFS— RESPONDENTS. 

Contract Act (IX of 1872), s.28—Wagering trans- 
actions—Liability of principal to agent for transac- 
tion settled with third parties—Settlement with third 
parties not effected before suit—Liability of princi- - 
pal, : 

If an agent has made any payment or adjusted 
the accounts with third parties on the basis of a 
liability incurred on wagering transactions, the agent 


. is entitled to recover the amount from his principal. 


But where no payment or adjustment has been 
effected before the institution of the suit, the liability 
on the basis of such transactions between the agent 
and the third parties can be repudiated by either 
party and, therefore, no amount is recoverable by the 
agent from the principal. [p. 60, ol. 1.] 

Behari Lal v. Parbhu Lal (1), referred to. 

There can be no badni or wagering transaction 
unless there is a common intention of wagere [ibid.] 

Bhagwandas Parasram v. Burjorji Ruttonji Bomanjt 
(2), followed. | 

First appealfrom a decree of the*Senior 


Subordinate Judge, Ludhiana, dated the 


" e- e 
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. Messrs. D. C. Ralli and Shiv Charan Das, 
for the Appellants, 


Lala Badri Das, R. B., and Mr. Basant 


Krishen, for the Respondents, 
: ` JUDGMENT. : 
Bhide, J.—The plaintiffs, who were 
commission agents, entered into certain 
transactions for saleof cotton bales on the 
instructions of the defendants as follows: 


X. 25 bales to Charat Singh Attar Singh : 


at Rs. 35-6 per maund; PM 
2. 25 bales to Dayal Singh Chamba 
' Singh at Rs. 35-6 per maund; and | 
3. 90 bales to Bashi Lal Tirath Das at 
Rs, 35-7 per maund; i 
The transactions were entered into in 
June snd ‘July, 1917, but delivery was to 
be made in January, 1918 The defendants 
failed to deliver the bales on the due date 
and as aresult.the plaintiffs had to pay 
to third parties the loss suffered by them, 
the market rate on the due date being 
much higher than the rate at which the 
sales had been effected. The plaintiffs 
claimed Rs. 5,028 8 3 onaccountofthe amount 
so paid. ; 
^ The defendants admitted having instruct- 
ed the plaintiffs to enter into gale tran- 
sactions as alleged but pleaded that the 
transactions were badni and denied that the 


plaintifis had actually suffered any loss, 


The learned Senior Subordinate Judge, 
who tried the suit, held that the transac- 
tions were badni, but that this made no 
difference as the defendants were liable 
to recompense the plaintiffs for the loss 
incurred by them as their agents. Fiņd- 
ing Rs. 3,978.60 asthe lossess actually so 


suffered, he passed a decree for that amount ` 


in favour of the plaintiffs, From this dec- 
ree the defendants haveappealed. 

The main points urged on behalf of the 
appellants were the following :— ` 

(1) The plaintiffs had entered into tran- 
sactions of sales and purchases of cotton 
on behalf of a number of persona and settle- 
ment was made by setting off the total 
transactions of sales and purchases against 
each other and adjusting the ebalance, if 
any. lt has not been shown that any loss 
was actually incurred in respcct of the par- 
ticular transactions which wera entered in- 
to on behalf of the defendants and hence 
the plairfttifis’ suit must fail. 

(2) The losses, if any, were not actually 
paid ofeadjusted before the institution of 
the present suit. The transactions being 
of a badni nature, the plaintiffs had incur- 
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red no liability enforceable in law ' Aa 
cording to the’ 


Re. 45-11 per maund and-hence the decree 


. of the. lower Court passed at this rate can- 

. not, af any rate, be justified, : 
if The first contention appears to me to be ` 

‘fallacious... It is clear from the evidence ` 


‘that, owing to the -non-delivery of the cot- 


ton on the due date, the plaintiffs had be- ` 


to third parties losses - 
on accountof certain principals who had ` 


come liable to:pay 


| principles laid down in. 
Behari Lal v. Parbhu Lal (1) the plaintiffs ` 
' had no cause of action. ME i 
(3) It has not been proved that the mar- 
"ket rate of cotton fon the due date was ' 


-Bold cotton, and had to realise profits from - 


` the same parties on account of certain other 


: principals who had purchased the cotton, ` 


It was obviously convenient in the cir- 


cumstances from a business point of view - 


to set off the losses against the profits on 
the purchases and effect a settlement with 
the third parties. This is all that the 


plaintiffs are alleged to have done. As. 


pointed out in Behari Lal v. Pagbhu Lal 


(D such a settlement does not in any way . 
from actual payment : 


' differ in substance 


“and re-payment in cash. The gales made ` 


'on behalf of the defendants along with 
others are said to have been taken into 
account in making the settlement and 


this seems to be tantamount to saying that- 


the actual losses incurréd on their bebalf 
“were adjusted or paid up in the settle- 
ment. 


The third contention also appears to have ` 


defendant Bhagwan Das ` 
(D. W. No. 8) has himself admitted that | 
the market rate was higher on the due date 


no force. The 


than the rates at which the sales had been 
effected and that the plaintiffs, therefore 
suffered losses. He gives the market rate 
at Rs. 40 or Rs. 41, but no reliable evidence 
has been given in support of this. figure, 


The plaintiffs’ witnesses on the other ha j 
including Lala Girdhari Lal, a Ee a i 
the Karachi Marchants' Association, appa- ` 


rently a disinterested witness, have stat 

that the market rate on the due date x 
Hs. 59. The plairtifis have 
at Rs. 45-11, the rate fixed by the Karachi 


only claimed, 


Merchants’ Association, which is much less — 


than the actual rate.. 


The setond contention requires consider- ` 


ation. The learned 
 Judge* has found *the transaction to ‘be 
badni and has decided the suit on. this 


(1) 79 P. R. 1908; "180 P, W. R. 1908 (F. B), ° 


Senior „Subordinate 


ee 
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basis. It ig true that he has given no 
reasons in detail in support of the find- 
ing, but the very nature of the transac- 
tions including sales and purchases by 
the same dealers for a fixed daté, coupled 
with the failure to deliver in practically 
all cases, leaves no room for doubt that 
the transactions were badni. The, trans- 
actions of seles end purchases were entered 
into by.the plaintiffs for different persons, 
but the names of the principals were not 
disclosed and the actual transactions took 
place as between the plaintifis and third 
parties, There can be no badni or wager- 
ing transactions unless there is a common 
intention of wager, vide Bhagwan Das 
Parasram v. Burjorji Ruttonji Bomanji 
(2), and the finding that the transactions 
were badni means iin this case that the 
plaintiffs and the third parties chad _the 
common intention to wager. The liabilities 
incurred by the plaintiffs on these wager- 
ing transactions would, therefore, be ob- 
viously unenforceable as between them 
and the third parties. It was urged that 
tie liability was enforceable and the best 
proof of this consisted in the fact that 
two decrees were subsequently obtained 
by the plaintifis against third parties on 
the basis of that liability. No copies of 
any decrees have been produced, and it 
is not known on what basis the decrees 
were passed. The probability is that, al- 
though the transactions were of a wager- 
ing character, the plaintiffs did not raise 
the plea and hence the Court did not 
enter into the question. “The mere fact 
that decrees were passed is, therefore, by 
no means conclusive evidence that the 
liabilities were legally enforceable. 
Aecording to the prineiples laid down 
in Behari Lal v. Parbhw Lal (1) it the 
plaintifis made any payments or adjusted 
the accounts in the manner stated therein 
on the basis of a Jiability incurred on 
wagering transactions the plaintiffs would 
no doubi be entitled to recover the amount 
from their principals. In the present in- 
stance, it is admitted that, the loss incurred 
gm the defendants’ transactions was not 
paid in cash, but only by adjustment in 
accounts. In. two cases, however, even this 
adjustment in accounts had not begn made 


44 Ind, 0as.284; 42 B. 373; 23 M. L. T. 303; 34 
ud: J. 305; 4 P. L. W. 229; kx L. J. 9419 27 O. 
L J. 358; (1918) M. W. N. 315; 22 O. W. N. 625; 20 
Bom. L. R. 561; TL. W. 577; 11 Bur. L. T. 211; 45 I. 
A. 29 (P. O.). Á 


EN 


ARJAN DAS-KALUMAL 9, WALAITI RAM-JAHRU MAL, 


.to adjust the accounts at least 
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before the institution of the present suit, - 
I understand that in these two cases in 

which accounts werenot adjusted, the ac 

counts at the daté of institution only show- 

ed that plaintiffs had bécome liable to pay 

losses on certain wagering transactions, 

while on others they had become entitled 

to realise profits, The parties had not yet 

decided to set off the transactions of sale 

and purchase against one another and no 

debit or credit entries had yet been made. 
Even the market rate had not been agreed 

on. In the circumstances it does not ap- 

pear to methat the case could properly 

be treated to be at par with question No. (4) 

in Behari Lal v.Parbhu Lal (1) as urged 

on behalf of the respondents.. Question 

No. (4) is stated as follows in Behari Lal. 
v. Parbhu Lal (1):— 

“Tf in such a case the agent already 
has dealings with the third party and is 
owed money by him on accounts with 
which the principal has no concern, and 
the sum lost as aforesaid’ being less than 
the sum due to the agent is settled by a 
credit in the agent's books, and a debit in 
the third party's books, is the amount so 
eredited and debited is recoverable by the 
agent from the principal" and the answer ' 
given, is in the affirmative. 

In the present case the plaintiffs became 
simultaneously liable to pay loeses and 
entitled to realise profits on certain wager- 
ing transactions. The liability could be 
repudiated in law by either party and 
neither party had apparently taken any 
stéps before the institution of the suit 
in two 
cases. It, therefore, seems to me that the 
plaintiffs had only incurred an unenforce- 
able liability in these two cases and noth- ` 
ing further having happened before the 
institution of the suit the plaintiffs are not 
entitled to claim anything from the de- 
fendants so far as these two cases are 
concerned, In the third case the accounts 
were settled before the institution of the 
suit inthe manner shown at page 27 of 
the printed*record and this case appears 
to be covered by Behari Lal v. Parbhu Lal 


1). 

It will appear from the judgment of the 
learned Subordinate Judge that the amount 
due from the defendants in the two cases 
referred te above, namely, Charat Singh, 
Attar Singh and Dayal Singh, Chamba - 
Mal was Rs. 767-6 and Hs. 165-4-9 res. 
pectively. The amount of loss | decreed 
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must, therefore, be reduced by these amounts 
with interest thereon, and the amount of 
the miscellaneous expenses must also be 
proportionately reduced, 

The loss suffered by the plaintiffs on 
account ofthe debts, in connection with 
the transactions with Bashi Mel-Tirath 
Ram was Rs. 2,357-8. The plaintiffs had 
already received an advance of Rs. 500, 


The balance, due was, therefore, Rs. 1,857-8.. 


: The plaintiffs became entitled to realize 
the above sum only on adjustment of ac- 
counts with Bashi Mal-Tirath Ram on 
26th June, 1918, (vide page 27 of the 
printed record). They are, therefore, entit- 
led to claim interest at Re. 1 per .cent. 
per mensem from thatdate. 'This is not 
disputed. Theamount of interest upto the 
date of institution of the suit works out to 
Rs. 287- 14-6. ` 

The plaintiffs claimed Rs. 162-12-6 on 
account of miscellaneous expenses in- 
curred in connection with the transactions 
with all three firms, They may be allow- 
ed a proportionate sum for the transac: 
tions with Bashi” Mal-Tirath Ram. This 
amount works out to Rs. 116-10-3, | 

Plaintiffs are, therefore, entitled toa dec- 
ree for the following amounts. 

Rs. 1,857- 8-0 .. On account of loss 


suffered 

»  287.14-6 Interest 

»  116-10-8 Miscellaneous ex- 
penses, 

2,262- 0-9 Total. 


I would, therefore, accept thetappeal*and 
setting aside the decree of the lower Court 
award a decree for Rs. 2,962.0.9 only with 
proportionate costs throughout in favour 
of the plaintiffs. Plaintiff will also get 
interest at Rs. 6 per cent, per annum. on 
the decretal amount from the date ofin- 
stitution to the date of realization. 


Shadi Lal, C. J.—I concur, 
RL, Appeal accepted, 


‘ground that the 
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LAHORE HIGH COURT. 5 
Orvin Revision Petition No. 405 cr 1527, 
December 10, 1927, 

Present :—Mr. Justice Zafar Ali, : 

Tue rira SRI RAM-MAHTAB SINGH. 

—PLAINTIFF— PETITIONER 
versus 
MAHTAB HASSAN-—DEFENDANT— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 116, 
0. XVII, rr. 2, $—Decision that deeree was ex parte 
and not on merits—Revision—Jurisdiction of Court to 
decide rightly or wrongly. ; 

Where a Oourt has jurisdiction to determine a 
question and does determine that question, it cannot 
be said to have committed a material irregularity 
because it has come toan erroneous decision. 

Amir Hassan Khan v. Sheo Baksh Singh (1\, refer- 
red to. - 

Wherea Court set aside à decree on the ground 
that it was an ex parte decree under O. XVII, r. 2, 
Civil Procedure Oode, and not a decree on the merita 
under O. XVII, r. 3: 
~ Held, that the High Court would not interfere in 


' revision with the order setting aside the decree even 


if the conclusion of the Jower Court was erroneous, 
Petition for revision of an order of the 
Senior Subordinate Judge, Hissar, dated the 
14th March, 1927, 
Mr. D.C. Ralli, for Mr, 
for the Petitioner, i 
Mr. Niaz Muhammad, for the Respond- 


ent, 

JUDGMENT.—The Oourt below hag 
set aside a decree that was passed in the 
absence of the defendant holding that it 
was an ex parte decree under O. XVII, 
r. 2, Oivil Procedure Code. The plaintiff 
applies for revision of this order on the 
Court below had no 
jurisdiction to set aside the decree as it 


J.N. Aggarwal, 


“was a decree ôn the merits passed under 


O. XVII, r. 3, Civil Procedure Code, Now, 
there ean be no manner of doubt that the 
Court had jurisdiction to determine the 
question whether the decree was passed 
under O. XVII, r; 2, or under O, XVII, 
r. 8, and having decided that question 
it cannot be said to have exercised a 
jurisdiction not vested in it even though 
it came to an erroneous conclusion. Their 
Lordships of the Judicial Committee hava 
laid down in Amétr Hassan Khan v. She 

Baksh Singh (1) thatit is settled law that 


. where a Court has jurisdiction to determine 


& question and does determine that ques» 
tion, it yannot be said to have committed 


e. . kd 
(1) 11 I. A. 237; 11 0.6; 4 Bar, P. 0. J. 559; Rafiqua 
on Qe P. No. 83; 5 Ind. Dee, (w, B) 760 
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a material érregularity because it has come 
to an erroneous decision. I, therefore, 
see no reason for interference and dismiss 


. this application for revision with costs. 


A. N. A. Application dismissed. 





LA 
LAHORE HIGH COURT. 
Saconp CIVIL APPEAL No. 2815 or.1923. 
December 6, 1927. 
Present :—Mr. Justice Fforde and 
Mr. Justice Agha Haidar. 
KISHORI LAL MINOR ADOPTED SON OF 
BENARSI DAS tarovan SHAM LAL 
—PLAINTIFF—A PPELLANT 
V2TSUS 
Musammat JOWALI AND OTHERS— 
DEFEN DANTS— RESPONDENTS. 

Hindu Law—Adoption—Ceremonies of adoption— 
Sudras—Giving and taking, necessity of. 
- Though among Sudras no ceremonies are necessary 
for a valid adoption, still it is necessary to prove that 
there was a giving and taking of the child in adoption. 
` Indromoni, Choudhrani v. Beharilal Mullick (1), 
referred to. 
"^ Second appeal from. a decree of the 
District Judge, Delhi, dated the 17th 
November, 1923, reversing that of the Sub- 
ordinate Judge, Second Class, Delhi, dated 
the 26th April, 1923. À 
. Lala Sardha Ram, R. S., for the Appellant. 

Lala Moti Sagar, R. B., for the Respond- 


ent, 
i JUDGMENT. 
Fforde, J.—It is conceded that the 


only question. in this appeal is whether ` 


or not the plaintiff Kishori Lal was validly 
adopted by Musammat Sona, his grand- 
mother. Mr. Sardha Rain's contention is that 
the parties are Kalals and, therefore, 
Sudras, and that; in the case of Sudras no 
ceremonies are required for a valid adop- 
tion, The learned District Judge was not 
satisfied that the plaintiff had shown that 
thé parties were Kalals, still less that they 
were Sudras. But evenif it be assumed 
that the parties are Sudras, it is necessary 
for the plaintiff to show in order to make 
his adoption valid that 4here wasa giving 
and taking of the adoptee in adoption. 
That this portion of the ceremonies of 
&doptionis essential has been established 
peyond any questione It was laid down in 
Tndromont Chowdhrani v. Beharilal Mullick 


(1) that among Sudras ho ceremonies are 


(1) 7 I, A. 24; 5 O. 770; 60, L. R., 183; 4 Sar. P. C: 
3, 120; 3 Suth. P. O. J. 719; 4 Ind* Jur, 192; 3 Shome 


` L. R.80- 2 Ind, Deo. (s. &.) 1098 (P. O). 
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necessary in addition tothelgiving and taking 
a child in adoption. It is for the plaint- 
iff to prove that there was a giving and 
taking. The learned District Judge has 
been satisfied upon the evidence before 
him that the plaintiff has failed to prove 
this. This is a question of fact which 
was decided upon appropriate evidence 
before the learned District Judge. and it 
cannot be now re-agitated in second ap- 
peal. Being bound by the decision of thé 
learned Distriét Judge upon this matter 
it follows that the plaintiff must be deemed 
to have failed to prove that he was valid- 
ly adopted ‘by Musammat Sona, and the ` 
result is that his suit having failed has 
been: rightly dismissed. I would accord- 
ingly dismiss this appeal with costs. 
Agha Haidar, J.—1 agree. 
Rho Appeal dismissed. 


matt ttt 


LAHORE HIGH COURT. 
Civit Revision Penmon No. 270 oF 1927. 
December 13, 1927. 
Present:—Mr. Justice Tek Chand. 
LAL SINGH- PraxsTIFF—DETITIONER 

versus 
Musammat KARTARO—DREPENDANT— 
: RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. III, v. 6— 

Noticeto Pleader when amounts to notice to party. 
Notice to a Pleader must be considered notice to 
the party where the Pleader has neither intimated to 
the Bonit that he is no longer appearing in the case 
nor taken any steps to get his vakalatnama cancelled, 
and the validity of such a notice is not affected by an 
endorsement made by the Pledder on the notice 

that service should be effected on the Mukhtar. 


Petition for revision of an order of the 
District Judge, Ferozepur, dated the lith 
March, 1927, affirming that of the Subordi- 
nateJudge, Second Olsss, Ferozepur, dated 
the 6th December, 1926, 

Mr. Mehr Chand Mahajan, for the Peti- 
tioner. * 

Mr. Kishdn Dayal, for the Respondent. 

dUDGMENT.—The plaintiff Lal Singh 
instituted a suit in the Court of the Sub- 


- ordinate Judge, Ferozepore, for a declaration 


that he was the owner of certain property, 
Thesuit was fixed forhearing for the 25th of 
May, 1926; but on that date the Cogsrt was 
closed on account of the prevalence of 
plague. On the àlat of May, 1926, separate 
notices wexoissued to the plaintif and 
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his Pleader, Lala Khairati Ram, that the 
case would be heard on the 15th of June, 
1926. The notice sent to the plaintiff could 
not beserved on him as he had gone to 
China but was delivered to his minor son, 
aged 16, On the notice sent to Lala Khairati 
Ram he noted on the llth of June, 1926, 
that the plaintiffs Mukhtar should be 
served. No steps were, however, taken to 
serve the plaintiff's Mukhtar. On the 15th 
of June, 1926, there was no appearance 
on behalf of the plaintiff and the suit was 
eee under O. IX, r. 8, Civil Procedure 

ode, : 

On the 14th of August, 1926, the plaint- 
ifs Mukhtar through the {same Pleader 
Lala Khairati Ram filed an application for 
having the dismissal in default set aside, 
Btating that when the case was adjourned 
on the 25th of May he was informed that 
fresh notices would be sent informing the 
parties of the dates on which ihe case 
would be heard but that nosuch notice had 


been received by him and that on going: 


to the Oourt on that morning he had dis- 
covered that the suit had been disinissed 
in default on the 15th June, 1926. This 
application was dismissed by the Subordi- 
nate Judge and his order was affirmed on 
appeal by the District Judge. 

A petition for revision has been filed in 
this Oourt and Mr. Mehr Chand Mahajan 
has argued that in this case there had been 
no proper service ofthe adjourned date of 
hearing and the lower Courts have acted 
illegally and with material irregularity in 
not restoring the suit. EE 
. Mr. Kishen Dayal for the respondent has 

challenged the finding of the learned Dis- 
trict Judge that service on the minor son 
ofthe plaintiff was not effective, but I see 
no force in his contention and uphold that 
finding, f 

Mr. Mehr Chand's main contention is that 
the learned District Judge is in error in 
holding that service on Lgla Khairati Ram 
was good service on the petitioner under 
O. III, r. 5, Oivil Procedure Códe, He 
argues that O. IIT, r. 5, Civil Procedure 
Code, merely .rsises a presumption that 
notice tothe Pleader is notice to the party, 


but that thisis a rebuttable presumption ' 


and in*this particular case if had been 
rebutted by the endorsement of the Pleader 
on th8eback of the notice that the plaintiff's 
Mukhtar should be informed. In support 
of this contention the learned Counsel has 
relied upon a decision of the Calcutta High 


T FAZAL DIN v, MUHAMMAD SHAFT, 68 


Oourtreported as Sandys v. Upendra Chandra 


Sinha Roy (1). After giving full considera- 


tion to his arguments, I am of opinion 
that they are devoid ofallforce. Even if 
theruling lays down the law correctly a 
matter on which I wish to express no 
opinion in this judgment there is no doubt 
that in this case the cireumstances are such 
that notice to the Pleader must be consider- 
ed to be notice to the party. Lala Khairati 
Ram was the duly appointed ' Pleader of 
the plaintiff, and had been conducting the 
case upto the 25th of May, 1926. He 
had not intimated to the Court that he was 
nolongerappearing inthe case norhad he 
taken any steps to get his vakalatnama 


cancelled. On the other hand, we find that: 


the application for restoration was signed 


and presented by him on the 4th of 


August, 1926, and it was he who preferred 
the appeal against the orderof dismissal 
in the Court of the District Judge. There 
can be no manner of doubt that in these 
circumstances, service on him was equivalent 
to servise on the plaintiff and he could not 
withdraw merely by writing on the notice 
that service should be effected on the 
Mukhtar, ; : 
I, therefore, holdihat the.decision of the 
learned District is right and accordingly 
I dismiss the petition for revision with 
costs. : : | i 
RL Petition dismissed, 
(1) 2 Ind. Cas, 547; 13 O, W. N. 142, 





e " f 
. " 4 
LAHORE HIGH COURT. 
SzgooND Orvıu ArPEAL No. 1482 or 1927, 
December 13, 1927. 
Present :—Mr. Justice Zafar Ali, 
FAZAL DIN—DEFENDANT—AÀ PPELLANT 
s TETSUS 
MUHAMMAD SHAFI AND OTAERB . 
Minors, TR&ovag FAQIR MUHAMMAD— 
PLAINTIFFS AND LAL DIN AND ANOTHER 
—DzEFENDANTS— RESPONDENTS, 

Minor— Guardian ad litem guilty of lachts—Minor, 
whether bound by deeree. 

A minor will not be bound by a decree where jem 
guardian ad litem has been guilty of laches and has 
failed totake any steps whatever to defend the action 
and to protect the minor's interests. . 

Imam Din v. Puran Chaya (1), not followed, 

. Nawab Singh v. Gurbachan Singh (2), and other 


.cases geferred to. e ° 


Second appeal from a decree of th 
Senior Subordinate Judge, Sialkote, dated 


` the 7th March, 1927, modifying that of ihg 


64 
Subordinate Judge, Third Class, Sialkote, 
‘dated the 15th December, 1926. f 

Mr. Mohsin Shah, for Dr. Shuja-ud-Din, 
for the Appellant. : 

JUDGMENT.—The defendant-appel- 
lant Fazal Din or Fazala brought two suits 
one against Musammat Muhammad Bibi and 
her four sons and the other against the said 
four minors and their uncle Lal Din. The 
minors’ father was dead and their motherhad 
re-married Lal Din. After the death of their 
father Musammat Muhammad Bibileased out 
theminors'land to Fazal Din for five years but 
she resumed ik before the expiration of that 
period, The deed of lease was, however, 
inadmissible in evidence for -want of 
registration and there was the further fact 
that the mother had no power to lease out 
“the minors’ land forso long a period. A 
ministerial officer of the Court was appointed 
the minors’ ‘guardian ad litem in both the 
cases and both were eventually decreed. 
In execution of the decree a house of the 
minors was attached, Lal Din was appointed 
their guardian for the execution proceedings 
and he objected that the house was not 
liable to attachment and sale as the minors 
were agriculturists. The house was, however, 
gold and it was purchased by the decree- 
holder himself. The minors now sue to 
avoid the decrees and the sale. The trial 
Gourt decreed their suit in full, On appeal 
by Fazal Din, the learned Senior Subordi- 
nate Judge came to the conclusion that the 
decree im the bond suit was binding upon 
the minors but that the decree in the suit 
for damages was not because the guardian 
for that suit had been guilty of gross 
negligence ina&much as he failed to raise 
necessary pleas and defend. the action 
properly. With regard to the sale in execu- 
tion the learned Senior Subordinate Judge 
held that that too was not binding upon the 
minors as the guardian for the executibn 
preceedings also had been guilty of gross 
negligence, Upon these findings the minors 
avere restored to their original rights. 


Tn second appeal preferred by Fazal Din 


his learned Counsel Mr. Mohsin Shah has 
mised only two contentions viz, l, that 
a decree against a minor cannot be set aside 
onthe ground that a guardian E the suit 
; been guilty of gross negligence in 
Beene Hie. defence and 2, ethat the 
minore were mot entitled fo „avoid thg sale 
in toto as they had benefited by it to the 
extent of the part of the sale, proceeds paid 
to another decree-holder, 


FAZAL DIN 0, MUHAMMAD SHAFI. 


“the 


08 I. O. 1628 


In support. of it the Counsel relies on 
Imam Dinv. Puran Chand (1), in which Scott- 
Smith, J., held that a decree against a minor 
cannot beset asideonlyon proof of fraud and 
collusion on the part of his guardian and 
if the guardian neglected to support the 
case of the minors and there is nothing to 
show that he didsodeliberately that circums- 
tance alone would , hot entitle the minor to 
avoid the operation of the decree. This 
ruling was also cited before the Senior 
Subordinate Judge and hedid not follow 
it in view of the later ruling of Scott-Smith, 
J.,in Nawab Singh v. Gurbachan Singh (2), 
in which that learned Judge considering 
Ahmad Ali v.. Amir. Shah (8), Ismail v. 
Sultan Bibi (4), Jawala v. Hira Singh (5), 
and Chunduru Ponniyya v. Rajam Viranna 
(6), came to a different conclusion. There 
can be no manner of doubt that the 
ministerial officer of the Court who was 
appointed guardian-ad litem in the suit for 
damages took no steps whatsoever to defend 
action and was guilty of laches, 
Similarly Lal Din who was the guardian 
in the execution case did not make any real 
effort to protect the minors’ interests most 
probably because he was benefited at the 
expense of minors inasmuch as the decree 
as against him was also satisfied by the sale 
of their house. The decision of the. lower 
Appellate Court on this point appears 
therefore, to be correct. - 

The next question is whether the minors, 
were benefited to any extent by the sale of 
their house. It may be observed that they 
were under no personal liabilities to pay 
anything andin no case, they were liable to 
lose their house or any other ancestral 
property. If, therefore, the house was sold 
in satisfaction of a decree in the execution 
of which the house could not be sold they 
cannot be said to have benefited by the sale. 
This second contention, therefore, must 
also be overruled. : 

. The result is that the appeal fails and I 
dismiss it with cests, 

R.L, o Appeal. dismissed, — 

(1) 55 Ind. Gas. 833; 1 Lah. 27; 84 P. L. R. 1920; 37 
P. W. R, 1920. - : : . 
- (2) 82 Ind. Oas. 598; 6 Lah, L? J. 346; A. IL R. 1925 - 
Lah. 116. : 

(3) 35 P. R. 1898. 

(4) 43 Ind. Cas. 354; 103 P. R. 1917; 155eP. W, R, 
1917; 6 P. L. R. 1918. . 

a 55 P. R, 1903; 117 P. L. R. 1903 (F. B.) 

(8) 70 Ind." Cas, 868; 45 M. 425; 15 L, W, 49%; (1922) ; 
M. W.N: 213; A. I, R. 1922 Mad; 273; 42 M, L. J, 

. . v N 
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MADRAS HIGH COURT. 
CgiMINAL ÁPPRAL No. 103 or 1927. 
CRIMINAL Revision Casg No. 51 or 1927. 
(OxtMInaL Revision Patition No, 44 
: oF 1927.) 
October 21, 1997. : 
- Present:—Mr. Justice Devadoss. . 
SHEIK DAWOOD AND oraEas— 
APPELLANTS IN Or, A, No, 103 or 1927 
AND PETITIONERS IN Or. R, C. No. 8L oF 1927 


< versus m 
VELAYUDA SEMMANOTI AND orsers— 
.. ° RESPONDENTS. : : 

Criminal Procedure Code (Act V of 1898), s. 517— 
Expression "regarding which amy offence has been 
committed”, meaning of —Party not appearing in first 
Court, whether entitled to notice in appeal. 

The expression "regarding which any offence has 
been committed" in s. 517, Oriminal Procedure Code, 
includes moveable property regarding the possession 
of which a quarrel is begun ora riot is begun, what- 

-ever may be ihe offence that -might ultimately be 
committed in the course of the quarrel or fight. 
Lp. 66, col. 1.] - ' 
. , Wherein certain disputes regarding possession of 
boats, nets and tackle, a quarrel arose which ulti- 
mately ended in riot, assault and murder : 
' Held, that the boats, nets and tackle were pro- 
porties in respect of which it was competent to the 
Oourt to order disposal under s. 517, Criminal Pro- 
cedure Code. [ibid.] . . 

Where in regard to proceedings under s. 517, Orimi- 
nal Procedure Code, one of the parties does not choose 
io appear before the Sub-Divisional Magistrate inan 
énquiry, he is not entitled to complain that he has 
not been served with notice of the proceedings in the 
fippen ate Oourt against the order of the lower Court. 
toot, x aa 

Appeal against and petition under ss. 435 
. and 439 of the Oode of Criminal Procedure, 
1898, praying the High Court to revise the 
order of the Court of Session of the West 
Tanjore.Division, dated the llth January, 
1327, in Criminal Miscellaneous Petition 
No, 18 of 1927, (L. Dis. Ref. on P. Re. No; 3 
of 1926, Sub-Divisional. Magistrate, Pattu- 
kottai), r7 

Messrs. K. S. Jayarama Aiyar and S, 
Nagaraja Aiyar, for the Petitioners, ` 

Dr, Swaminathan, for Mr. Ranganathan, 
for the Respondents, w) ; 
Mr. J.C.. Adam, Publig Prosecutor, for 
the Orown. - MN 

JUDGMENT.—This is ap application 
to revise the order of the Sessions Judge 
of West Tanjore setting-aside the order of 
the Sub:Divisional Magistrate with regard 
to the disposal of boats and nets, 

The*contention of Mr. Jayarama Aiyar 
for the petitioner is that the Sessions Judge 
had ile jurisdiction to pass the rder as he 
did not enquire into-the case himself and 
pa an Appellate Court he was not justified 


|f 
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in interfering with the order of the lower 
Court. The Sub-Divisional Magistrate of 
Pattukottai passed an order on 19th Sep- 
tember, 1926, with regard to the boats and 
nets directing that they be delivered to the 
fishermen. On 5th November, 1926, ‘in 
modification of the previous order, he passed 
another order thatthe boats and iets. should 
be delivered to the Muhammadans, `: 
‘The question for considetation is-whether 
the order of the Magistrate, dated ..5th 
November, 1926, was proper or.improper. 
That was the order that was set aside., by 
the Sessions Judge. The contention of 
Mr. Jayarama Aiyar is that there was no 
offence committed regarding the.boats and 
nets and, therefore, s. 517, Oriminal Pro- 
cedure Code, is not applicable to the case. 
The first clause of s..517 runs-thds: . .- 

." When an enquiry ‘ora trial in “any Ori- 
minal’ Court is concluded, ‘the. Court.may 
make such order as it thinks fit ‘for the 
disposal by. destruction, confisc&tion, . or 
delivery to any person claiming to be entitl- 
ed to. possession thereof or otherwise of 
any property or document prodacéd béfore 
it or.in its custody or regarding which any 
offence appears to.have been committed, or 
which has been used for the commission of 
any offence.” `. s MM 
. The case tried by the Sessions Judge 
was one of murder but the murder was éom- 
mitted in the course of very serious rioting, 
‘The origin of the rioting was the attémpt of 
the Muhammadans to take away from the 
fishermen boats and nets which they said 
they were entitled to take inasmuch..as the 
fishermenedid not act up to the terms of the 
contract between the fishermen. and the 
Muhammadans. Prosecution witness No, 11 
who was examined by the Sub-Divisional 
Magistrate during the preliminary enquiry 
stated as follows :— : E ] 

» Some fifty or sixty fishermen were there 
drawing nets and drying them up. We 
asked them for our nets and bóats, Acetse 
ed No. 2 and others said i^ ‘Where are your 
boats and nets, what. money do you ask?" 
Accused No. 8 did not answer me.* Hasana 
Labbai then said: ‘Ifyou. do not. réturn 


‘the tackle to-day, I shallsee-how you fish 


to-morrow in the sea.’ Accused Nos. 2 and 
3 then incited accused No. 1to cut." =, 

The learned Sessiong Judge who tried tha 
murder case observes in para. 18 of his 
judgment: .. z t 
. Prosecution witnesses Nos, 5, 6,7, 10, 11 
and 13° went there to assist the Muham4 
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madang. Ihave no doubt thatit was the 
Muhammadaps ‘that went to the sea-shore 
to pick up a quarrel and to take away the 
nets and boats from the fishermen forcibly. 
They also took some pariahs and pallas to 
help them.” The finding of the learned 
Judge as supported by the evidence of 
P. W. No.1 was that the attempt of the 
Muhammadans to take away forcibly from 
the fishermen bogts, nets and tackle started 
the quarrel. That being so, the question 
is whether the clause ‘regarding which an 
offence has been committed’ "governs the 
sase or not. I am satisfied that the meaning 
of the clause ‘regarding which any offence 
has been committed’ includes moveable 
property regarding the possession of which 
a quarrel is begun or a riot is begun what- 
ever may be the offence that might ultimate- 
lybe committed in the course of the quarrel 
or fight. Mr. Jayarama Aiyar's contention 
is that there is no finding by the learned 


Judge that the boats were actually the sub- : 


ject of an offence. Reading the order of 
the learned Sessions Judge as a whole, I 
am satisfied that he came to the conclusion 
that the attempt to take possession of 
the boats and nets and tackle was the occa- 
gion which gave rise to the quarrel which 
ultimately ended in the murder. of one of 
the Muhammadans for at page 6 he says :— 
“The Muhammadans who had no posses- 
sion appear to have taken the law into 
their own hands and wanted to take away 
the boats and nets by force without going 
to a Civil Court. This led to rioting and 
assault which culminated unfortunately in 
the death of one Muhammadan.” Seeing that 
there is this clear finding, the ledrned Ses- 
sions Judge, was perfectly justified in 
interfering with the wrong order of the 
Magistrate passed on 5th November, 1926, 
. Another point raised by Mr. Jayarama 
Aiyar is that, two of the Muhammadans had 
no notice of these proceedings. It appear’ 
that, only one of the three Muhammadans 
appeared before the Divisional Magistrate 
and opposed the application of the fisher- 
“men, That man was served with a notice 
by the Sessions Court. When a person 
does not choose to appear before the lower 
Court in an enquiry, he is not entitled to 
complain that he has not been served with 
ztotice of the proceedings in the Appellate 
Court against the order of the lowes Court. 
The Police seem to have „banded over the 
boats to certain Muhammadans on taking 
muchilikas, That would not give any right 
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to the person in whose custody the boats 
were left to contest the right of the fisher- 
men to the boats. I, therefore, decline to 
interfere with the order of the lower Court 
and dismiss thisappeal. The order of the 
Sessions Judge will be given effect to. 

V. N. V. 4 Appeal dismissed. 


MADRAS HIGH COURT. 
ORTMINAL Revisions Cass No. 414 or 1927, 
(OrtminaL Revision Petition No. 336 

| or 1927). 

October 13, 1927. 
Present:—Mr. Justice Devadoss. 
DAMARLA SUBBIAH—Accossp— 

PETITIONER 
versus 
MUHAMMAD MASTAN SAHIB— 
CoMPLAINANT— RESPONDENT, 

Criminal Precedure Code (Act V of 1898), s. 197— 
Prosecution of President of Panchayat Court--Sanc- 
tion, whether necessary. . 

The sanction of Government under s. 197, Criminal, 
Procedure Code, is necessary for the prosecution of 
the President of a Panchayat Court in respect of an 
act done by him in his ¢apacity as a Judge. 

Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the order, dated the 
16th March, 1927, of the Court of the District 
Magistrate, Guntur, in L. Dis. No. 1441 of 
1927, in ©. O. No. 293 of 1926, on the file - 
ofthe Court of the Stationary Sub-Magis- 
trate, Guntur, and for stay of all further 
proceedings in the said C. O. No. 293 of 1926 


‘pending disposal of this petition. 


Mr. P. Krishnan Nair, for the Petitioner, 

Mr. V. Balasundaram Iyer, for the 
Respondent. 

The Public Prosecutor, for the Crown. ` 

ORDER.—This is an application to 
revise the order of the District Magistrate 
of Gunturthat no sanction of Government 
under s, 197, Criminal Procedure Code, is 
necessary for the prosecution of the Presi- 
dentofthe Panchayat Court. The learned 
Public Prosecutor informs me that the 
District Magistrate has written to him to 
say that this sentence isa clerical error 
which has crept into his order, It gannot 
be said to be a clerical error because a 
whole sentence with a definite opinion is 
embodied in the order. Evidently, the 
District Magistrate did not mean to pass 
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the order. 
of opinion by him which was by mistake 
embodied inthe order drawn up and which 
was afterwards signed by some officer for 
the District Magistrate. Seeing that the 
District Magistrate clearly says that he 
never intended to pass this order, it cannot 
be taken to be his order. But, inasmuch 
as a copy of the order has been given to 
the petitioner the only proper course would 
be to quash this portion of the District 
Magistrate's order which is said to be due 
to a clerical mistake, The mischief of 
this unfortunate clerical mistake has been 
the reason of the Sub-Divisional Magis- 
trate taking the case on his file notwith- 
standing the objection of the petitioner 
on the ground of want ofsanction, For, I 
find the order among the.records of the 
case in the Divisional Magistrate's Court. 
The petitioner acted in his capacity as a 


Judge and, as such, asanctionis required. 
under 8. 197, Criminal Procedure Code, for. 
prosecuting him for anything donein that. 


capacity. The proceedings before the Sub- 
Divisional Magistrate of Guntur are quasb- 
ed for want of proper sanction under a, 197, 
Oode of Oriminal Procedure, 

Y, N, Y. Proceedings quashed, 


MADRAS HIGH COURT., 

Ozvit RsvisroN Petition No. 210 oF 1927, 

September 22, 1927. 
. Present:—Mr. Justice Thiruvenkata- 
: chariar. 
RAMASWAMI GOUNDAN AND oraurs 
—COLAIMANTS—PBrITIONERS * 
versus 
KARUPPA MUDALI —Dzoasz-HorpER 
— RESPONDENT. . 

Civil Procedure Code (Act V of 1908), O. X XT, rr. 59 
to 61—Claim . proceedings—Questions for investiga- 
tion —Title to attached property, whether can be gone 
into, 


The investigation of questions of title to the pro-. 


party attached does*not fall. within the scope of an 
inquiry under O. XXI, rr. 59 to 61, Civil Procedare, 
The only questions which the Court is competent 
to considgr in such an inquiry are whether the pro- 


perty when it was attached was in the possession of. 


the judgment-debtor as his own property, and if 
such preperty was.in the possession df some other 
person, whether it wasin his possession in trust for 
the judgment-debtor or in the claimant's occupation 
ps the tenant of the judgmentedebtor, 


HAMASWAMÍ GOUNDAN v, KARUPPA MUDALÍ, - -` 
It was probably an expression 
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Petition, under s, 115 of Act V of 1908, 
praying the High Court to revfse the order 
of the Court.of the District Munsif, Karur, 
dated the 18th October, 1926,and passed in 
E. A. No. 813 of 1926 in E. P. No. 1061 of 
1925 in O. S.. No. 103 of 1925. . ; 

Mr. K. S. Jayarama Iyer, for the Petition- 
ers. E 
Mr, N. Swaminatha I yer, for the Respond- 
ent, E . 

JUDGMENT.—In execution . of a 
money-decree passed against the assets of 
one Nallaswami Goundan deceased, the 
respondent, deeree-holder, attached somè 
immoveable properties as the properties of 
the said Nallaswami Goundan. Thereupon 
the petitioners preferred a claim under O. 
KAT, r. 58, alleging that the said properties 
are in their possession on their own account 
andare not liable to beattached in execution 
of the decree against Nallaswami Goundan. 
The District Munsif has dismissed their 
claim. In his order he findsin favour of 
the claimants that they were in possession 
of the properties attached, but he comes 
to.the conclusion that the claifa must be 
dismissed because, upon the evidence: 
adduced before him,’ he is satisfied that a 
prima facie title to the property in the 
judgment-debtor has been made out, 

The decree-holder's case was that the 
property belonged to Nallaswami Goundan 
who had become divided from the claimants’ 
who are his brothers and that Nallaswami 
Goundan settled his properties upon: his 
wife and daughters as he was entitled to 
do. The claimants’ case, on thejother hand, 
was that they and Nallaswami Goundan 
were undivid$d aud that the properties 


' belonged to the joint family and on Nalla- 


swami Goundan’s death they became 
entitled to his interest also by survivorship 
and that the said properties are not, there- 
fere liable to be attached in execution of 
the decree, The District Munsif has gone 
into those questions which relate to*the 
title to the property.and decided them 
against the claimants and upon the findings 
he has disallowed the claim. $ 

In my opinion, the District Münsif 
has, in investigating the claim, entertainéd 
questions as to the title to the property 
attached which do not.fall within the scope 
of theirtguiry direatedeunder O. XXI, rr, 59 
to 61. in investigating theclaim preferred 
by tie claimants,*the only questions which. 
the Court is competent to consider are. 
whether the property when it wag attached 


68 
was in the pogse&sion of thejudgment- debtor 
as his own property; and if such property 
was in the possession of some other person, 
whether it was in his possession in trust 
for the judgment- debtor or in the claimants’ 
occupation as the tenants of the judgment- 
débtor. In this case it isnot only upon 
these grounds that the claim has. been 
disallowed, but iis upon the finding that 
the title to the properties was in Nalla- 
swami Goundan exclusively and on his 
death the properties have come to his wife 
and daughters under a settlement made by 
him. An investigation of such questions of 
title to the properties is entirely beyond the 
scope of the investigation directed by the 
Code when a claim to attached properties is 
preferred. As the District Munsif has in dis- 
posing of theclaimants' petition exceeded his 
jurisdiction by trying questions of title to 
the property and deciding the claim on such 
findings, bis order must be set - aside. 
The possession of the petitioners to the 
attached properties on their own account 
being found, their claim should have been 
allowed. I, therefore, set aside the order 
ofthe District Munsif dismissing the claim 
sind in lieu thereof there will be an order 
&lowing the claim and directing that the 
properties be released from the attachment. 
The respondent should pay the petitioners’ 
costs in this Court and in the lower Oourt. 


WNT, Order set aside; ' 


p n 


; v . . E 
MADRAS HIGH COURT. 
 AÀPPBAL AGAINST APPELLATE ORDER No. 9 
- oF 1926. 

October 21, 1927. ae 
. Present :—Juatice Sir Kümaraswami 
Sastri, Kr., and Mr. Justice Wallace. . 
. MUTHUKATHAN AMBALAGARAN . 
AND OTHERS—SURETIES—APPELLANIS 
versus 
GOPINADA IY ER— PETITIONE: — 
7 d RESPONDENT. 
- "Civil Procedure Code (Act V of 1908), 8. 56—Surety 
bend for filing insolvency petition —Thirty days time, 
whether computed from date of filing of petition or ace 
ceptance of bond. ` - 
* A surety bond executed under s. 53, Civil Pro- 
cedure Code, becomes opgrative only fromethe date 
when it is accepted by the Court and *not from 
the date when it is filed in Cgurt, unless there- is 
something clear on the document to show that the 
arties contemplated the possibility of a lesser time 
being«ellowed ior the filing-of the«schedule, [p. 68, 
gols. 1 & 2] i 


* 


MUTHUKATHAN AMBALAGARAN V. GOPINADA ITER: 
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Appeal against an order of the Dis- 
trict Court, Trichinopoly, dated the 2nd 
of December, 1925, and passed in Appeal 
No. 302 of 1925, preferred against that of 
the Court of the District Munsif, Kulitalai. 
in E.P. No. 885 of 1925 (O. S. No. 152 of 
1924 on the file of the Court of the Addi- 
tional District Munsif,Kulitalai). ` 
i Mr. S, Panchapakesa Sastri, for the Appel- 
ants. $us Ec 

Mr. K. G., Srinivasa Iyer, for the Respond- 


ent, ws i 
JUDGMENT.—The question in. this, 
case is whether the appellants-sureties are ' 
liable on the bond executed by them. The 
bond is not dated but was filedin Court 
on the 19th Mareh, 1925; and the appellants 
bound themselves to-pay the decree amount 
if the defendant who- was arrested in ex- 
ecution of the decree did not file the 
schedule in 30 days or did not prosecute 
the proceedings after filing the schedule 
orif he was not produced in Court when- 
ever the Court called upon the sureties to 
produce him, The petition for- releasing 
the defendant was filed on the-19th and - 
on the same date the sureties put in this 
bond. The decree-holder’s Vakil, -however, 
did not consent to the. release. but stated 
that he wanted time to -ascertain . about 
the- competence of..the- sureties, The 
Court passed the following order: “-The 


-decree-holder’s Vakil- wants time to ascer- 


tain about the, competency of the sureties ; 
call on 28rd March; 1925, let’ it--be also 
tested in the meantime.” On 23rd March, 
1925,ethe security bond was accepted by 
the Court and the following order was 
passed: “ Security -furnished and the 
security is accepted and so the man ia 
released." Itis admitted that the defend- 
ant applied for the benefit of the Insol- 
vency Act, within a .month-from 23rd 
March, 1925,the date when ‘the security 
bond was accepted and the defendant was 
released, Execution was taken out against’ 
the sureties on the ground that the in» 
solvencyspetition ought to have been filed 
within one month from 19th. March, 1925, 
and that being out of time by one day, 
90th. March being.& holiday, the ‘sureties 
are liable to pay the decree amount under 
the terms of the bond. This contention 
‘was upheld by the District Judge. e do 
not think thatthe sureties are liable, as 
the surety bond became operative frbm the 
date when the ‘surety bond was accepted 
by the Court, It ie difficult to. see how 
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‘the liability of the sureties began immedi- 
ately they presented the bond on thel8tb. 
The Oourt did not accept the- bond, it did 
not release the. defendant, he was kept 
in eustody till the 23rd and it made the 
aeceptance of the bond conditional on the 
Suretyship being satisfactory. To hold that 
the, obligation tofile the schedule began 
‘on the 19th would involve holding that 
the contract of suretyship began to ope- 
rate before its acceptance. Itis argued 
for the respondent that asthe defendant 
has 27 days within which tofile the schedule 
there was ampletime for him to do so 
and it was not a cass of impossibility of 
performance, The question isnot of im- 
possibility of performance, but the ques- 
tion is aS to the date when the contract 
became operative. That date must be the 
date when the contract was accepted by 
he other side. The surety bond is a 
-contract between the Court and the par- 
ties and there is no reason to put this 
contract on any different footing. There 
.is no date fixed in the contract as the 
.date on which he should file the schedule 
and the words (Idu mudhal) in the con- 
tract which may be translated ‘from this 
date’ has to be put in there, because the 
sureties filed the document on that day 
and they assumed that the document would 
be accepted and the defendant released on 
that day. If for any reason, whether due to 
. the action of the Court or the Vakil on the 
other side, the acceptance of the document 
13 postponed, we see no reason for hold- 
ing that the liability began from æ date 
,anterior to the acceptance of the contract. 
Thirty days' time is fixed by the Code in 
order to enable the defendant to prepare 
and file the schedule. To hold that the 
. acceptance can be delayed and yet the 
- period is to run before acceptance would be 
tantamount to holding that the defendant 
should file the schedule within a -period 
shorter than 30 days allowed by law and 
stipulated by the suretiés, and it may .be 
that, if the sureties were, told*that the 
defendant had to file the schedule within 
a much shorter time, they might not have 
.consented to be sureties, asany abridgment 
_ of time increases the risk. We think that 
the proper way to construe a contract like 
this is that the contract runs from the 
date ofthe acceptance by the Court and 
30 days begin from the date when the 
contract is accepted, unless there is some- 


thing clear on the document to show that 
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the. parties ‘contemplated the Mord of 
a lesser time being allowed for the filing 


ofthe schedule, | — - NET 
We would allow the appeal and dismiss 


.the execution application against the ap- 


pellants with costs throughout. ^: ~~ 
v. N. Y, . - 
: Appeal allowed,- 


" . . , 
pn a NE 


MADRAS HIGH COURT. 
Suoonp Orv APPHAL No. 22 or 1926, 
March 31, 1927. 

Present:—Mr. Justice Srinivasa Ayyangar, 
S.S, V. KRISHNAN PILLAI AND OTHE88— 

DEFENDANTS—APPELLANTS : 

. versus 
KILASATHAMMAL-PLAIJNTIEF— 
RESPONDENT. 

Specific Relief Act (I of 1877), ss. 55, 56—Manda- 
tory injunction —Principles—Laches—Balance of con- 
venience—Injunction, when appropriate remedy— 


-Practice—Mandatory injunction refused—Damages not 
prayed for, whether can be granted. 


In granting or withholding an injunction; Courts : 
exercise a judicial discretion and weigh the amount 


-of substantial mischief done or, threatened to the 
plaintiff, and compare it with that which the injunc- 


tion, if granted, would inflict upon the defendant. [p. 
72, col. 1.] i 

In all matters of equitable relief the: Court is 
entitled to take the laches of the party seeking relief 
into consideration in granting or refusing it. It is 
the duty ofa plaintiff seeking mandatory injunction 
for removal of a building not only to have objected 
to the construction ofthe building complained of 
but also to have taken legal.proceedings immediately 
to stop the, progress of the work. [ibid.1 
. To escape thee charge of laches it is not sufficient 
for the plaintiff to sliow merely that he objected 
but he must also further show that he resorted to legal 
proceedings at the earliest possible moment. [ibid.] 

Shamnugger Jute Co., Ltd. v. Ram Narain Chatterjee 
(1), relied on. h e 

The defendant who owned two properties one on 
either side of a narrow strip of land belonging in 
common between himself and the plaintiff put upa 


- sort of tiled roofon the lane and some yearg after- 


wards altered the shed into a terraced structure. 
In a suit by the plaintiff thereupon for a mandatory 
injunction it was found that the actual inconveni- 
ence and discomfort to the plaintiff by season of the 
unlawful act was not great but that the damage to bg 
the defendant by removalofthe structure was sub- 


Held, that having regard to the fact that the 
plaintiff had slept over his rights for several years 
and to the other circumstances of the case, it was hot 
a properecase for granting®a mandatory injunction. [p. 


‘stantial : 


72, col. 2.] E 


A®Court has power whenever it comes to the con- 
clusion that a case is not à proper one for injunction, 
to grant damages instead, although there is no ex- 
press prayer therefor in the plaint. [ibid] — * 

. 


-dispute about the facts of the case. 
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Second -eppeal against the decree of the 
Oourtof the Subordinate Judge, Tuticorin, 
in A. 8.. No. 100 of 1925, preferred against 
that of the-Court of the District Munsif, 
Srivaikuntam, in O.'8, No. 544 of 1924. . 


. Mr, A, Krishnaswami Iyer, for the Appel- 
Jants. M 

Mr. K. S. 
ent, 


JUDGMENT.—The question for deter- 
mination in this second appeal is whether 


Sandara Iyer, for the Respond- 


the mandatory injunction granted by the 


lower Courts against the defendant was 
properly granted, There isreally no serious 
The 


. dispute relates to a lane of about 53 feet in 


width. Itis admitted that this lane is the 
common property of both the parties. It is 
also clear that on a previous oceasion defend- 
ant threatened to deal with the case in a 


. manner not.consistent with its being the 


common property. and thereupon an injunc- 


- tion was issued against him. The injunc- 


tiled shed into a terraced structure. 


` tion issued*in that case does notcover the. 


present case. The facts so far as the pre- 
sent case is concerned are, as found-by the 
lower Courts, that lO or 12 years ago the 
defendant who owned apparently both the 
properties on either side of this land put up 


a sort ofa platform as a sort of a roof or 


covering for the land and built a thatched 
shed thereon; About 1921 he altered the 
There 
is also some question about a pial, that has 
been put up by the defendant on the com- 
mon lane. The pialis not ofavery large 
dimension. So far as the pial itselfis con- 
cerned, though it seems to be clear that it 
is not a very recent construction, still the 
lower Courts have issued a mandatory 
injunction forits removal I do not feel 


. persuaded that the damage to the defend- 


ant by its removal canatall be regarded 


` as anything serious so as to justify the 


: eontinuance of the infringement: of the 


. rights of the plaintiff. On a balance of 


1 


convenience which alone is the principle on 
which such casescan ultimately be decided, 
Ihave not the slightest hesitation in this 
case that so fares the pial is: concerned 
pothing has been shown by the defendant 
why the removal it which has been 
ordered should not be allowed to stand. 


. There are no equitable comsiderations what- 


ever with regard to it. I, therefore, refuse 


- to interfere with that part ofthe judgment 


which relates-to the pial, ` 
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As regards, however, the terrace that bag 
been up, the same algo has been ordered to . 
be demolished and removed by the manda- 
tory injunetion issued by the lower Courts. 


' Itis clear from the:admitted facta and from 


the findings of both the Courts that the 
lane has been used by both the parties 
only as a passage. Ifit was used as a 
passage, and if, as is admitted, it is only 
5i feet in width, it can be used only as a 
passage for human beings for going in and 
coming .out.and possibly for cattle, and 
even as a passage it willnot be available 
for other purposes. Iput the question to 
thelearned Vakil for the respondent how 
his enjoyment of this common lane has been 
interfered with by the defendant putting 
up that shed orterrace over the lane. 
He has not been able to answer it. 
He merely in answer referred to his 
legal right. Of course the legalright is 
assumed, but when it is aquestion of the 


‘relative convenience or inconvenience and 


the extent of damage to the one party 
or the other, the. Court is bound to take into 
consideration the extent to which, by reason 
of the encroachment of the common rights — 
committed by the defendant, the plaintiff's 
enjoyment or accustomed user has been - 
inconvenienced or interfered with. I have 
not been shown anything on which it is 
possible to say that the manner in which 
the plaintiff has been enjoying or using the 
property has been in the slightest degree 
interfered with or inconvenienced. Again, 
therg is the fact found and practically 
admitted that this "shed was put up 
originally by the defendant 10 or 12 years 
ago. There seems to be some- dispute as to , 
whether there was or was not some objection 
on the part of the plaintiff when this shed 
was put up. But I willassume for the 
purpose of the decision in this case that 
some objection was made. Assuming, then, 
that in spite of the-objection the defendant 
put up the shed 10 or 12 years ago, we have 
then in this case the obvious fact that the 
plaintiff lay, : quiet til 1921 when this 
suit was instituted. -I do not propose to ~ 
put iton any ground of acquiescence nor 
on any ground of estoppel. Ido not think 
there aré facts in this case on which the one 
or the other can be found in favourof the 
defendant. Yet there is undoubtedly this 
laches on ‘the part of the plaintiff. efn all 
matters of equitable relief the Court is en- 
titled to take the laches of the party seeking 
relief into consideration in granting’ or 
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refusing it. I have not the shadow of a 
doubt,in my mind, that English Courts of 
Equity having before them: such a case as 
this in which :the plaintiff has been 
sleeping over bis rights for 10 or 12 years 
would undoubtedly have refused’ the 


remedy by way of mandatory injunction. If, 


indeed in this case it had been shown that 
what was done by the defendant in 1920 or 
1921, namely, the putting up f of the terrace, 
constituted in its nature any ‘further or 
increased interference by the defendant 
with the plaintiff's rights, one may disregard 
the lapse of time between the original 
structure and the institution of the suit. 
But this is clearly not a case in which the 


new structure put up ean possibly be: 


regarded as in any manner tending to 


further deprivation of the plaintiff's rights.- 


On this ground alone, therefore, the laches, 
it seems to me that the plaintiff is clearly 
disentitled to the relief claimed by way of 
mandatory injunction. Again Iam notat 
all sure that having regard to the circum- 
stances of this case sufficient material or any 
material whatever has been placed before 
the lower Courts on which they could have 
come to the conclusion that it was a proper 
ease for mandatory injunction. Undoubt- 
edly, the discretion -to be exercised by 
the Courts of Law in granting or 
refusing the mandatory injunctions 
is a judicial discretion and it must be 
exercised on principles which are capable 
of enunciation. In this case, however, it 
seems to be perfectly clear that both par- 
ties having been using the lane only as 
.& common passage for both parties 
it cannot possibly be regarded that there 
has been any interference with such user 
by the putting up of the 
Undoubtedly there is the infringement of 
the legal right. That is not what I am 
` referring to. What I am referring to is 


‘the actual inconvenience and. discomfort ` 


caused to the plaintiff by reason of this 
unlawful act onthe part of the defendant. 
There is no evidence at all with regard 
to what may be regarded ùs any. special 
source .of , inconvenience or discomfort 


. caused either to the plaintiff or any person’ 


that may,on his behalf, be entitled law- 
fullye to use this common lane. The 
utmost that one can think of is that if 
this, portion of the passage is covered 
over by terrace the sunlight and the 
pouring rain may notfall on the passers- 
by og this portion of the passage. I do 
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=? “tl 
‘not feel persuaded that thigcan really bé 
regarded asat’ inconvenience or source of 
discomfort, Further, viewing the question 
. ag. one of balance of- convenience or 
damage, what is the benefit . that will 
‘accrue to the ‘plaintiff by the mandatory 
injunction being confirmed? Only the 
‘sentimental satisfaction. that the plaintiff 
has won in the case apd spited the de- 
fendant, insisting upon the demolition of . 
the structure built wrongfully, by the 
defendant. Beyond that sentimental satis- 
faction I fail to see anything at all which 
I can possibly regard in this case as a real 
substantial benefit that is likely to accrue 
to the plaintiff by this mandatory injune- 
tion. On the other hànd; so far as the 
defendant is concerned the demolition of 
that structure would mean to him the 
domolition of property worth, let us say, 
-ag stated above Rs. 1,000. I am unable 
to regard such damage as anything other 
than substantial. If, on the onehand, we 
have substantial: damage to one of the 
parties tothe extent of Rs. ],000 and on 
“the other party of having succeeded in 
a cursed and unseemly dispute, I should 
“have no difficulty in the choice. There is 
also the further element of inconvenience 
in this case so far as the defendant is 
concerned, namely, that this terrace has 
been practically: used for the last so 
many years as a link between the two 
properties belonging to him. I must, , 
therefore, take it that these two proper- 
ties have been continued to be enjoyed 
by the defendant’ linked by” this coa- 
necting*structure that has been put up 
by him. What other changes iu the two 
buildings might have to be effected if this 
connected link building should be demo- 
| lished it is difficult-to-say. I believe I have 
now referred to. all the circumstances and 
*features in such acaseas this that should 
weigh in the mind ofa Court in coming 
to a conclusion whetherornot the Proper 
thing .to do is to grant mandatory in- 
junction. A number of cases have been 
cited to mə in the course of the discus-» 
sion of this appeal. I do not think, how 
ever, that the cases are very hopeful 
because afterall in such matters the deci- 
sion must depend to a very large extent 
on the facts of eaeh particular case be- 
cajise the facts of no case when they come 
to be examined are at all'like the facts of 
another case. However, I may-refer to the 
case of Shdmnugger Jute Co, Lid, w, Ram 


* 


. v. Somalingam (8). 


du c 


Narain Chatterjee (1). ` It seemsto me uù- 
necessary.to note from the judgaient of 
the learned Judges (Wilson and Porter, JJ.) 
in that case at any very ‘great length. The 
learned Judges say as follows at page 199*. 
“The .granting of injünctions i$ now.re- 
gulated by ss.54 and 55 of. the Spécific 
Relief Act... But those sections have never 
been understood asintroducing new prin- 
ciplesof law intg India, but rather as an 
attempt to, express in general terms the 
rules acted upon by Courts of Equity in 
England, and long since introduced in this 
country, hot because they were English 
Law, but because they were in accordance 
with equity and good conscience,”- 
Again at page 200* the learned Judges 
refer to the principle as. well settled that 
in granting or withholding an injunction, 
Courts exercise a judicial discretion, and 
weigh the amount of substantial mischief 
done or threatened to the plaintiff, and 
compare it with that which the injunction, 
if granted, would inflict upon ‘the defend- 
ant. I respectfully agree to the principle 
thus enunei&ted and in the foregoing dis- 
cussion ofthe casesI have done no more 
thanfapply that. principle to the facts of the 
case before me. In the case of Ulagappan 
Ambalam v. Chidambram Chetty (2) the 
learned Judge clearly lay down that it is 
the duty ofa plaintiff seeking mandatory 
injunetion not.only to have objected to 
the construction of the building complain- 
ed of but àlsó to have taken legal proceed- 
ings immediately to stop the progress of 
the work. Ido not refer to that passage 
in thé judgment for any reason that it is 
applicable to the. facts of the “present case, 
but only to indicate that the question of 


the laches of the plaintiff has been con- 
Bidered in sùch-a light that the learned 


Judges regarded thatto escape the charge of 
laches it is not Sufficient for the plaintiff 
to show merely that he objected but- he 
mustealso further show that he resorted 
to legal proceédings at the earliest possi- 
ble moment, The learned Vakil for the 
respondent referred to the case of Subbayya 
I do noś think that the 
discussion in that case has any bearing on 


‘the facts of the present case. What the 
defendant put up was merely a small 
(1) 14 O. 189; 7 Ind. Dec. (f. s.) 125.. . 


(2) 29 M. 497. 
VD 55 Ind. Cas, 643; 38 M. L. f. 491; 27 M. T$. T. 
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koradu and pial, and it is difficult to seo" 
how the removalof a koradw and pial. could 
possibly be regarded as causing so much 


damage to the plaintiff as to take. the 


case out of the ordinary run of infringe- 
mentof legal rights and ‘persuade the 
Court. to refrain from granting a mandatory 
injunction. As I have already, observed, 
each case hasto be determined only on 
its own facts,and so doing I. have come 
to the conclusion in this case that the 
mandatory injunction granted by the lower 
Courts ‘with respect to the terrace or 
shed over the passage erected by the de- 
fendant cannot be maintained. I, there- 
fore, dissolve the injunction so far as that 
structure is concerned. So far asthe pial 
is concerned, the mandatory. injunction 
will stand. f 7 
. The learned Vakil for the respondent 
argued that, if the Court should come tó 
the conclusion that this is. not a proper 
ease for an injunction, still in. view of 
the finding that there has been an inm- 
fringement of thelegal right of the plaint- 
iff, it must be regarded as a case for the 
grant of damages to him. No doubt 
damages are not asked for; but it seems 
to me that itis unnecessary. Having re- 
gard to the provisions of the Specific 
Relisf Act the Court is empowered, 
whenever it should cometo the conclu- 
sion that it is not a proper case for in- 
junction, to grant damages instead, aud 
I have no means by which to assess 
these damages. What I have got is that 
the building which has been put up by 
the defendant over the passage is worth 
about Rs. 1,000. But whatthevalue of the 
infringement thereby of the right of the 
plaintif is there are no materials for 
assessing. I can only do my best, and 
so doing.I fix the sum of Rs. 100 as the 
sum payable as damages by the defend- 
ant-to the plaintiffin lieu of the manda- 
tory injunction. HOS eae 
As both partiese have succeeded and 
failed in spart, I direct that each party 


do bear his er her own costs in this 
appeal. . L1 
V. N. Y. Decree revérsed in part. 
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^ Mr. Justice Srinivasa Ayyangar, 

Tas COMMISSIONER or INCOME- 
~ TAX—Rererrine Officer 
. ^ | versus’ | i 

Messrs. Sanix ABDUL KADIR 
MARAKAYAR & Co.—AssESS:ES 

Income Tax Act (XI of 11922), ss. 28, 83, 84—Re- 
assessment proceedings—Order of re-assessment set 
aside: by Assistant Commissioner on ground-of non- 
service of notice- on assessee—Proceedings for re- 
assessment by Commissioner under s. 88, legality of— 
Imposition of penalty in proceedings under s. 38, 
validity of —Powers of revision of Commissioner, under 
s. 38, scope of. . ^ P Pu 

Where an order of re-assessment by an Income Tax 
Officer under.s.34 of the Income Tax, Act was set 
aside by' the Assistant Commissioner on appeal on 
the ground thàt there was no proper service of notice 
on the. assessee within the year as required by 
s. 94, and, the Commissioner in exercise of his powers 
under s. 33 of the Act initiated independent. proceed- 
ings for re-assessment without setting aside the find- 
ings of the Assistant Commissioner with reference to 
Service ‘of ‘notice and levied a penalty under 8.28 for 
alleged wrongful concealment of-the true income: _ 

Held, that proceedings of the Commissioner were 
illegal. [p. 76, col. I; p: 77, col. 1.] 

The real jurisdiction given-to ‘the Commissioner 
under s. 33 isnot by way of review but .by way of 
‘what is generally known as revision or superintend- 
ence. [p. 74, col. 1.] : 


- Though s. 33 provides that the Commissioner may ` 


pass such orders as he thinks fit, it also indicates 
that the-orders to be passed by him must be in 
accordance . with other provisions of the Act and 
should not contravene them. [p. 74, col. 2.] é 


Under s. 34 of the Act, to entitle the Income Tax 
Officer to re-start proceedings and re-asseas, it is 
necessary ‘that there should be service of a notice of 
such assessment according to the prescribed. form. 
-In the absence of. service of notice within the year 
as indicated, in s. 34, it is not open to the Commis- 
sioner to serve another notice after the lapse of the 
year ene seek to re-assess a person under a. 33. [p. 75, 
col. 2. M : 

Whoo it is‘a question of re-opening an assessment 
already completed and when the Statute prescribes the 
particular mode in which alone re-assessment can be 
effected, the condition should be rigidly observed 
before the power is purported to be exercised. [p. 75, 
col. 1.]- t 

Uil: the revisional powers, the authority revising 
can only do that*whieh the original authority could 
"have done-or ought to have done. [p. 75, c01.2.] ' 

Where thereis no power of re-assessment under 
s. 34, there is also no power to levy penalty under 
s. 28 in re-assesement proceedings though, if on the 
materials with reference to any original assessment 
itselffét should on revision appear te the Commis- 
sioner that there has been any concealment within the 
meaning ofs. 28,then s.33 would empower him to 
levy penalty. [p. 76, col. 2; p. 77, col. 1.] 
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Oase stated under s; 66 (1) of the Indian 
Income. Tax Act (XI of 1922) b$ the Uom- 
missioner of Income Tax, Madras, in his 
Tetter No. 2015 of 1926, dated the 11th No- 
vember, 1926, ^ =. 2 207 DC 
-~ Mr. M. Patanjali Sastri; tor-the Referring 
Offer. - . . ^". 

-- Mr. Vere Mockett, for the -Assegsee. 

~- SUDGMENT.—By order of this Court, 
dated -the 9th day of Novémber, 1925, the 
Commissioner of Income Tax has referred 
‘for ‘the-decision of this Oourt the following 
“questions : E 

(a) Whether a Commissioner is empower- 

ed by way of review or revision to im- 
pose the assessment and. penalty levied by 
him by his order dated 8th September, 
1925, against -the firm of Sheik Abdul 
Kadir Marakayar & Co; .* 0m f 
“+ (b) Whether ih the circumstances of this 
case; the powers of review under .s. 33 -of 
the Income Tax Act, 1922, could be exercis- 
ed by the;Commissioner with a.view to 
re-open and enhance an assessment made 
under the old Income Tax Act of 1918; 
7 (e) Whether ss. 33 and 28 of fhe Income 
“Tax Act, 1922, are not- controlled by the 
‘provisions of s. 34 of the same Act; 

. (d) Whether the Commissioner in exer- 
cise of the powers unders. 33:can-re-open 
and enhance an assessment more than one 
year old and levy penalty under 8:28 in 
“respect of such an assessment, 

All the facts necessary for the reference 
have been set out in the letter of reference 
to: this Court and for purposes of the 
answer- the facts may be briefly set out. 

. A firm called Messrs. Sheik Abdul 
Kadir Marak&yar & Oo. who were liable 
_to pay income-tax for the assessment year 
- 1923-24, based on the accounts for the 
year 1922-23 escaped income tax on a por- 
tion of their income by reason. of certain 
‘sources of their income being withheld. 
Under the provisions of s. 34 of ‘the Income 
-Tax Act. XI of 1922 the Income Tax. Officer 
was entitled to, proceed before the end of 
year 1924.25 to re-assess such income, It 
is admitted that action was taken by the 
Income Tax Officer under s. 34 of the Act 
and notice also issued before the 31st of 
March, 1925. As the assessees did not 
make any response to the notice, the In- 
come Tax Officer progeeded to re-assess and 
as the'result thereof an additional tax 
am@unting to Re. 1,856-11-0* was imposed on 
the assessees. The notice of demand was 
served on them on the 13th of March, 1925. 


71 ; 
The asseagees thereupon filed before the 
Income Tax Officera petition under s, 27 
of the Act on the ground that the origi- 
nal notice of re-assessment had not been 
properly served on them, but the Income 
Tax Officer dismissed that petition holding 
that there was proper service. . 

The: petitioner thereupon filed an appeal 
to the Assistant Commissioner and he set 
aside the order of re-assessment holding 
that there has been no valid service of the 
notice of re-assessment. What is required 
to be done under s, 34 of the Act to en- 
title the Income Tax Officer to re-start 
proceedings and re-assess the parties is the 
service of a notice of such assessment ac- 
cording to the prescribed form. 

Thus, after the order of the Assistant 

Commissioner in appeal setting aside the 
order of re-assessment made by the Income 
Tax Officer, there was an end of all the 
proceedings lawfully started for re-assess- 
ment. It was thereupon that the Commis- 
sioner of Income Tax purported to take 
proceedings unders. 33 ofthe Aot. That 
section enables the Commissioner of his 
own motion to call for the records of any 
proceeding under the Act and after any 
enquiry to pass, subject to the provisions 
of the Act, such orders as he thinks fit. 
Though this is called ‘‘ the power of re- 
view " in the marginal note to the section, 
itis clear that the real jurisdiction given 
under this section is not by way of review 
but by way of what is generally known 
as revision or superintendence. Proceed- 
ing under that section in effect what the 
Commissioner said and did was Yeally this : 
“The Income Tax Officer started proceed- 
ings under s. 34 and re-assessed the par- 
ties, but the order of re-assessment was 
set aside by the Assistant Commissioner 
on appealonthe ground that there had 
been no proper service of notice. I will 
assume that there was no proper service 
of notice, but as the Income Tax Officer 
really commenced proceedings, Ishall under 
8. 33 take up that proceeding at the stage 
at which it was left and proceed to re- 
assess the parties by virtue of the powers 
vested in me of revision under s. 33 of the 
Aot." 
* On these facts, the first question [Ques- 
tion (a)] which is thé general question, has 
to be answered only on the result of the 
answers to the other questions. 

Question (b)as pointed out by the Com- 
missioner, does not arise, because it ap- 


COMMISSIONER OF INCOME TAX v. ABDUL KADIR. 


108 I. O. 1928 


pears to have been raised on a misappree 
hension that the proceedings sought to ba 
reviewed wera proceedings that had been 
taken not under the present Act, namely, 
the Act of 1922, but under the old Act of 
1918. - But it has been pointed out that the 
proceedings were taken only under the 
new Act. The question, therefore, doa3 nat 
arise or require to bs answered. 

Then as regards question (c) which is as 
follows: "Whether ss, 33 and 28 of the 
Income Tax Act, 1922, are not controlled by 
the provisions of 8. 34 of the same Act." 

Taking 8. 33 first, generally speaking, no 
doubt every section in an enactment is in 
a sense subject to every other section in 
the enactment or,in other words, all the 
sections have to be read together. But 
it will not be correct to say that 8.33 of 
the Act is inamy other sense controlled by 
the provisions of s. 34 of the same Act. 
If there was a proceeding under s. 34 of 
the Act that would undoubtedly be a pro- 
ceeding which is capable of being revised 
under s. 33 by the Commissioner. It will, 
therefore, not be quite correct to say that 
s. 33 is controlled bythe provisions of s. 
34. But s.33 also speaks of the Oommis- 
sioner making such orders as he thinks 
fit only subject to the provisions of the 
Act.. That expression clearly indicates 
that the power of the Oommissioner to 
pass such orders ashe thinks ‘fit on re- 
vision is subject to the provisfons of the 
Act, In other worda, though the section 
says that the Commissioner may pass such 
orders as he thinks fit, the section indicates 
that the orders to bs passed by him must 
be in accordance with the provisions of 
the Act and should not contravene such 
provisions. What then is the nature and 
scope of the power of the Commissioner to 
make any such re-assessment as he has 
done in this case? The power to re-assess 
is given expressly only by s.34£and that. 
section -prescribes the condition precedent 
to any such valtd re-assessment, the con- 
dition precedent being service within one 
year of a pfoper notice on the assessee 
giving notice ofthe intention on the part 
of the Income Tax Officer to re-assess. 
The power of re-assessment is given in 
express terms only to the Income Tax 
Officer and not to any other officer, the As- 
sistant Commissioner or the Commissioner. 
If it was intended by the Lagislature that 
the Commissioner or the Assistant Com- 
missioner should also have similar powers, 
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there is no reason why all. of them should 
not have been mentioned as in the, case 
of s, 28. When it.is.a question of re- 
opening an assessmerit already completed 
and when the Statute prescribes the. par- 
ticular mode in whichalone re assessment 
can be effected, it is clear that the condition 
Should be rigidly observed before the 
power is purported to be exercised. 

Though inthe letter of reference it is 
admitted that fhe Commissioner of Income- 
Tax would not generally initiate eitber 
assessment or re-assessment proceedings, 
still it is claimed thatas a “matter of la 
he has the right to do 80. 

. Having regand, therefore, to the terms 
of s. 34, it is Impossible to recognise the 
right of the Uommissioner to initiate any 
such proceedings, 
no such right was expressly given to the. 
Commissioner or even to the Assistant 

Commissioner becauss they can always, by . 
an.offieial direction, require the Income 

Tax Officer ito take such’. proceedings, 

and funther under s. 33 the Commissioner 

has the power to revise any proceedings 

by the Income Tax Officer. 

Thus fromthe scheme of the Act-it 
would be clear that it isthe Income Tax 
Officer alone that can initiate re-assess- 
ment proceedings. But ifthe Income Tax 
Officer should make a mistake and after 
having started re-assessment proceedings, 
fail to re-assess the parties, the -proceedings 
of the Income Tax Officer. would’ undoubt- 
edly be open to revision by the Oommis- 
sioner undere. 33 and he may thereupon 
pass any order- as he thinks fit. But it 
must be borne in mind that the condition 
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It may. wellbe that: 
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of the fitst notice was righ} and pro» 


‘per, and that finding has not been set 


aside, . ' 4 

Thequestion "then resolves itself into 
whether in, the’ absence of service of 
notice within the year as indicated in 
s. 34;it is open to.the Commissioner to 
serve another notice after the lapse of the 
year and seek to re-assess,the parties, It 
seems. to ma. having regard tothe schema 
of the Act that 
for re-assessment being the service of 
the notice as indicated in 8. 34 and such 
service of notice not having been effected 


according tothe findings, the Oommis- 


sioner had no right to -initiate further or 
fresh proceedings for re-assessment. The 
power of revision given. in s. 33 is a 
power merely of revision and eucli powers 
cannot be regarded as being larger than 
the powers of a Court, of Appeal. It, 
therefore, follows that .so long as the 
Commissioner did not.in revisionseek to 
get- aside the finding of the orderof the 
Assistant Commissioner with reference to 
thé service of the notice, it follows we 
must proceed on the footing that there 
had been no. valid service of notice 
within the time under s. 3£ofthe Act 
and that, therefore, the condition precedent 


for re-assessment has not been satisfied or 


complied with. - ENT b 
We. find it absolutely impossible to agree 
to the extravagant ^elaim actually put 
forward in the letter of reference that 
without any limitation as to time the 
Commissioner under the  powersof s. 33 
might, at any time, in respect of any 
matter, pass any order he thinks fit, and 


precedent to this exercise of the power of -that the Court. has no--right- to- interfere 


re-assessment is the proper service of 


notice indicated in s.34. We may-even 


go further andindicate that “in this very. 


ease although the Assistant Commissioner 9. 33 


set aside theorder of the re-assessment 
made: by the Income Tax Officer on the 
view that the  Assistdnt Commissioner 
took of the validity of the service of the 
notice, it was still open. to*the Oommis- 
sioner, under s., 33 to revise that order 
of the. Assistant Commissioner, scb it 
aside aud restore theorder of the Income 
Tax Qfficer. But this was not what was 
done or even purported to be done. . 

The Commissioner “for purposes of his 
order of the re-assessment assumed that 
the order of Assistant Commissioner 
regarding the validity of the service 


At. 


with the ‘same. Obviously, even though 


no limitation of, time is prescribed for 
interferenee by way of revision under 
the Court would almost always 
incline in favour of taking the view 
thatsuch exereise of power should be 
within a reasonable time of the proceeding 
sought to be revised, reasonable time 
being computed ' by the Oouft having 
regard to all the other provisions of the 
Act, to. the facts of the. particular 
case and the special features, if any, in 


Under the revisional powers, it is clear 


thatthe authority revising. can only do: 


that which thé original ‘authority “could 
have done or ought tohave done. If ex 
concessis thefe had been no valid service 


the condition precedent. 


do 
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of-notice gf ‘reassessment within the 
yéar prescribed by s, 24 and, therefore, 
the Income Tax Officer had no’ power to- 
fe-assess after the expiry of one year, it 
seems impossible to agree to the conten- 
tion that under s. 33 exercising “the powers 
of revision the ‘Commissioner could do 
what the Income Tax Officer could not 
possibly have done; The very terms of s. 33 
of the Act would ‘seem clearly to indicate 
‘that the order passed by the Commissioner 
is only by way of revision and limited 
to what could or ought to have been 
done by the authority whose proceeding 
is revised. The proceeding sought to be 
revised by the Commissioner on which the 
order of re-assessment has . been made by 
him, could be regarded at the stage at 
which it was taken up by the Commis- 
sioner, only as a resolution by him to 
proceed under s, 34 and a mereresolution 
by him without the service of the notice 
would not be effective or sufficient to 
give him the power of  re-assessment. 
We are, therefore, of the opinion that for 
the purposes of initiating proceedings: of 
ra-assessment, s. 33 of the Act is subject 
to the provisions of 86. 34 0f the Act and 
that the Commissioner has no right of 
initiating or independently starting re- 
assessment proceedings. This answer, 
however, asindicated already does not 
deny to the Commissioner, if he had 
chosen or thought fit to exercise it, the 
power to revise and set aside the. order of 
the Assistant Commissioner and his finding 
with regard to the service of the notice. 

Then with regard to s: .28°and the 
question whether that section also is con- 


trolled by the provisions of.s, 34, it must 


ba, to begin -with, observed that the 
power to levy penalty under 6. 28 is 
said to be,if in the course of any pro- 
ceedings under this Act the officer i8 
satisfied that an assessee has concealed 
the particulars of income, etc, There can 
be no doubt whatever thatif the Com- 
missioner. had the power of re-assessing 
* or initiating or starting  re-assessment 
proceedings, that would” have been a 
proper proceeding under the Act and if 
in the course thereof it was clear to 
him that the party was guilty of the 
concealment of inconfe referred to isi s. 28, 
‘he might have levied a penalty. 5 

If there had been a proper order with 
regard to re-assessment which was being 
revised by the Commissioner} there might 
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be saidto be a proceeding -in the course 
of which it wasopen to him to discover the 
concealment and levy the penalty, In the 
present case the Oommissioner was not 
really: exercising the powers -òf revision 
but was purporting' to initiate -and start . 
independent proceedings. If he had no 
right to initiate or -start independent pro- 
ceedings, it follows that anything done by 
the Oommissionsr with reference toit 
cannot be regarded as a proceeding under 
the Act. If there is no proceeding 
under the Act,thereisno room for any- 
thing being discovered in the- course of. 
such proceeding. But the question pro- 
pounded is whether s. 28 of the Act is 
controlled by the provisions of s. 34 of 
the Act and we do not see how.it can be 
said thats. 28 is controlled by s. 34. But if 
what was intended by the question should 
be, whether in respect of re-assessment pro- 
ceedings, such proceedings should properly 
have originated by service of notice under 
s.34o0fthe Act before any action can 
be taken under s. 28, it seems to us that 
re-assessment proceedings under s. 34 
should haye been started before the 
power to levy penalty under sa. 28 is 
exercised." In the present case the Oom- 
missioner has undoubtedly levied penalty 
only purporting to exercise powers of re- 
assessment but if he had no power of 
re-assessment it -follows that there could 
also be no power to levy penalty. 

Question (d)sofar as the present case 
is concerned, has also been answered in 
the course of the answer to(c) But the 
language of this question leaves also 
much to be desired, If by the expression 


.“assessment more than one year old" is 


meant re-assessment proceedings under 

a. 34 after the end of the ‘year following 

the year of assessment, then proceedings. 
by way of re-assessment ünder. s. 34 are 

not clearly open to the Commissioner. 

But so faras any assessment made by 

the subordinate officer is concerned, there: 
is nothing in s. 33 which prevents the 

Commissionerfrom enhancing the assess- 
ment made on the materials available. 

A regards the power to levy a penalty 
referred toin this question, it also follows 
that such apower cannot be exerciged, as 
in re-assessment proceedings, if proceedings 
by way of re-assessment have not deen 
properly commenced. But if on the 
materials with referenee to any original 
assessment itself it should jon revision 
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&ppear to the Commissioner that there has 
been any concealment within the meaning 
of s. 28, then s. 33 would undoubtedly em- 
power him tolevy penalty. 

Finally, passing on to question (a), it 
follows from the answers already. .given 
to the other questions that what the Com- 
missioner has purported to do was not 
to revise the order of the Assistant Com- 
missioner and set aside his finding and 
order with regard to the service of notice 
and that, therefore, as there was. no 
proper ‘service of the notice under s. 34 
ofthe Act, no re-assessment proceedings 
should have been taken by the Incomé 
Tax Officer and: that the Commissioner of 
Income Tax' has no right to initiate: or 
start such independent proceedings -him: 
self. It also follows. that the penalty 
levied by him which would have been 
proper if he had the power of initiating 
or starting independent proceedings, was 
also wrong. i. f 
- heassessees will haye their costs of 
this reference Rs, 300 (three hundred only) 
inclusive of the costs of the original 
application to direct the reference, = ` 

V. N. V, l Reference answered, 


— aana 
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` Sgoonp OiviL Apetat No. 1343 os 1924. 
pie ue August.22,1927. .... . - 

Present:—Mr, Justice Srinivasa Ayyangar 
:-: - and Mr. Justice Ourgenven. . 

“RAJU. NAIDU—PrLAINTIFF—APPELLÁNT 

=~ > x versus. | . A DE 
KANAKKU PILLAI alias RAMASWAMI 

PILLAI--DsrENPANT No, 1—HRESPONDENT. 

Contract Act (IX of 1872), s. 96—Contract for sale 
of goods—Time fov delivery expiring before delivery 
of goods—Default by purchaser—Vendor, right of, to 
Bine eee: 96, applicability of, to unascertain- 
ed goods. ITE ` 

Under s. 96 of the Contract Act, in a contract for 
Bale: of goods, where: before the delivery .of goods is 
effected, the-time for payment of the price by the 
“purchaser arrives and hé defaults to pay, it-is com- 
petent to the vendor to refuse to sjlow delivery of 
xe gy and to retain them for the price, [p. 78, 
col: 2. : A RUS . 

In re Edwards, Ex parte Chalmers (1) and Valpy v. 
-Oakley (2), relied on. um < 

Section 96 of the Contract Act is merely the appli- 
cation tofa particular case of.the principle underlying 
B. 51. [p. 79, col. 1.] 

Theecope of 8.96 of the Actis not cenfined merely 
to asceftained goods or to goods the property in 
which must be deemed to .have passed to the pure 
ghaser, [ibid] ; 
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Second appeal against the decree of 
the Court of the Additional Subordinate 
Judge, Triehinopoly; in A. S. No. 89 of 
1924, preferred against that.of the Court 
of the District Munsif, Kulitalai, in O. S, 
No. 649 of 1920: i 

. Mr. L. A. Govindaraghava Aiyar, for the 
Appellant. ; 

Messrs. S. Varadachariar and. K.S, 
Champagesa Aiyangar, for the Respondent. 

. JUDGMENT, ~ | 

Srinivasa Aiyangar, J.—Thougha 
number of interesting ‘and difficult -ques- 
tions bearing on the law of contracts were 
raised in the coursé ofthe discussion of 
this second appeal, it comes about that 
the appeal can be disposed of on acom- 
paratively narrow point, The plaintiff is 
the appellant: He instituted the suit’ pri- 
marily against the lst defendant for the 
recovery of certain amounts alleged to 
have been overpaid by him under a con- 
tract.and for damages for breach of con- 
tract, The contract itself was in writing 
bearing date 19th December, 1919, Under 
it..a sum of Rs. 5,514-4. was settled as 
the price payable in’ respect of 8,050 
bunches of plantains and this amount 
was agreed to be ‘paid by instalments 
on various dates.“ The plaintiff and de- 
fendants Nos. 2. and 3 who were also par- 
ties to the contraet.agreed to pay interest 
on the amount, of each instalment at 1 
per cent. from the date ofdefault. It is 
in evidence that on orabout the 4th May, 
1920, the plaintiff went to thé Ist defend- 
ant and asked him leave to cut and remove 


‘the remaining bunches of plantains. It is 


really undisputed thaton that occasion the 
lst: defendant refused: to allow the plaint- 


iff to cut.any more bunches of plantains 


until and unless he paid the Ist’ defend. 
ant the whole of the balance due‘ under 
the contraet. It must be observed before 
we proceed that the last instalment pay- 
able by the plaintiff and defendants Nos. 2 
and 3 to the Ist defendant under thé con- 
tract was the sum of Rs. 1,514-4-0 and 
the date fixed for the paymené. of. the 
same was llth April, 1920. Itis also une 
disputed that on or about the 4th of May 
a.sum of Rs. 500 and odd still remained 
due and unpaid -out of this amount. The 
questign that naturally arises -for dê- 
termingtion first in such a case is whether 
the «dates fixede for the payments of these 
amounts could be regarded as being of 


the essence af the contract, If that ques: 
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tion had to be finally decided, we might 
have felt some difficulty in coming toa 
satisfactory conclusion. Both the lower 
Courts have held that time was not of 
the essence of the contract. Mr. Varada- 
chariar, however, argued that on a proper 
construction time should be regarded as 
having been made the essence of the con- 
tract by the parties. However, it is not 
necessary to determine that question be- 
cause Mr. Varadachariar, the learned Vakil 
for the respondent has argued the question 
even conceding thatthe time should be 
regarded as being not of the essence of 
the contract. The plaintiff's case was that 
till the 4th May he had roverpaid the lst 
defendant having regard to the number of 


bunches already cut and removed, by him’ 


and defendants Nos, 2 and 3, and that he 
was ready and willing to pay the- balanca 
but that the Ist defendant, however, re- 
fused to allow the plaintiff to cut any 
more bunches until and unless the whole 
of the balance was paid up. The Dis- 
trict Munsif in the trial Court gave a 
decree to he plaintiff but on appeal his 
decree was reversed and the plaintiff's suit 
was dismissed. 

On appeal before us Mr. Govinda- 
raghava Aiyar on behalf of the plaintiff-ap- 
pellant contended that on the refusal of 
the Ist defendant to allow the plaintiff.to 
cut any more bunches of the plantains 
there wasa breach, as time was not of 
the essence of the contract, and that, there- 
fore, the plaintiff was entitled to damages. 
He argues that' subsequent to this breach 
by the 1st defendant, the let defendant 


and defendants Nos. 2 and 3 colluded 


with each other for the purpose of de- 
frauding the plaintiff of his just rights 
and made up a fraudulent settlement bet- 
ween themselves and that such settlement 
could not affect the plaintiff. The plaint- 
iff's cause of action is based on the alleged 
breach of contract by the lst defendant 
and it is only if we should take the view 
that the 1st defendant did commit a 
breach of contract, any further questions 
which have been argued, before us could 
possibly arise. The position then was this, 


the last day for the payment of the last. 


jnstalment under the agreement had long 
ago passed, namely, the llth April, 192v. 
There was stil a balance due and pay- 
able. The lst defendant said unless such 
balance was also paid up he would not 


allow the plaintiff to cut and remove the 
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bunches, Though time was not of the 
essence of the contract, still the plaintiff 
was at that date a person who had already 
committed at any rate a breach of cove- 
nant with regard tothe time fixed for the 
performance of the contract. Assuming, 
therefore, that, time not being of the es- 
sence of the contract, it was not open to the 
Ist defendant to rescind the contract 
merely because the plaintiff failed to pay 
the last instalment on the due date, still 
Mr. Varadachariar argued that under the 
terms of s. 95 of the Indian Contract 
Act the lst , defendant was entitled 
to refuse -to. perform -the -contract and 
deliver the goods because the 
appointed for payment had: arrived -before 


the delivery of goods,and, therefore, the- 
-right given tothe vendor in such circum-' 


stances by that section had accrued to the 
lst defendant seller, In the firat part of 
that section it is provided that if there was 
an agreement to deliver the goods and. 
take payment afterwards, the seller is bound 
to deliver the goods and -has no lien, and 
the second clause of that section provides 


that ifthe buyer becomesinsolvent before: 


delivery ofthe goods or if the time appoint- 
ed for payment arrives before delivery of 
the goods the seller may retain the goods 
forthe price. It must be observed that 
what the section provides is not any cancel- 
lation or rescission of the contract or any 
right consequent thereon but a new kind of 
right given to the seller if the contingency 
should arise as provided inthe section. 
If the buyer should become an insolvent 
before delivery of the goods is made, then 
the right is given to the seller to keep the 
goods in lieu of price, that is, he may elect 
practically to cancel the remainder of the 
contract, but there will be no outstanding 
rights or obligations in respect thereof, 
Similarly, if, before delivery of the goods is 
effected, the time for payment under the con- 


tract had arrived and, therefore, the pur-- 


chaser was at default already with regard to 
the payment of the price, then alsothis right 


is given to thg seller to keep the goods in 


lieu of the price. Mr. Goviodaraghava 
Iyer argued that this section must be 
properly construed as merely referring to 
ascertained goods or to goods which under 
thelaw must be regarded asalready sold 
to the purchaser or, in other words, 
the property in whieh must be deemed to 
have passed to the purchaser. There is no 
warrant for narrowing the constrnation oj 


time. 


goods, 


` 
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this clause in that manner. All that the 
section speaks of is delivery of the goods, 
and goods have to be delivered whether 
according to the contract they are as- 
certained ‘or unascertained atthe timeof 
the contract. Mr. Varadachariar has refer- 
red us in this connection to In re Edwards, 
Ex parte Chalmers: (1). In that case the 
learned Judge held that when the purchaser 
became an insolvent, the obligation on the 
seller ceased to affact any further delivery 
according to the contract, and at page 292* 
Mellish; L.J., clearly states that for that 
purpose it "would make no difference 
whatever that the goods were not specific 
goods, and referring to the case of Valpy v. 
Oakley (2) the learned Judge says that 
that case is conclusive to show that itdoes 
not make any difference whether the goods 
were specific or ascertained or not, and the 
learned Judge also agreed with that view. 
Infact the principle underlying s. 96 is 
merely the application to a particular 
case of the principle underlying s. 51 of 
the Indian: Contract Act. No party toa 
contract need perform his part of the con- 
tract when the other party to the contract 
is not ready and willing to perform his 
part of the contract. If, therefore, the date 
fixed for the payment has already expired, 
then itis clear that the person who has 
made default cannot possibly be described 
asa person who is ready and willing to 

erform his part of the contract because 
his contract itselfis a contract to pay on 
a particular date, and even if time was not 
of the essence of the contract still in order 
to make himself out to be ready and wil- 
ling he was bound at least to tender the 
amount of the balance when called upon to 
do so. This he refused to do and thereupon 
the let defendant was entitled to refuse to 
perform his part of the contract, namely, 
that of allowing the plaintiff to cut any more 


bunches in his garden. I did not understand. 


Mr. Govindaraghava Aiyar, to attempt 
any answer to this argument based on a, 
96 of the Contract Act txcept that on a 


proper construction the case referred toin: 


that section must be limited to specific 
ascertained goods, and, as already observ- 
ed, there is no. warrant for narrowing the 
construction of that section in that manner, 
There sis also no legal principle that it 
d (1873) 8 Oh. A. 289; 42 L. J. Oh. 37; 28 L. T. 325; 


(2) ssi) 18 Q. B. 941; 20 L. J. Q. B. $80; 16 Jur, 38; 
117 B. R. 1142; 83 R. R. 786. 


ePages of (1873) 8 Ob, A—[Ed.] | 
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should-be so narrowed down. If there is 
a person who has failed 10 pay on the due’ 
date, then heis really a person that has 
failed to carry out his part of the con- 
tract and the other party. according to 
this section then acquires a right of set- 
ting off the goods against the price and in 
that view, therefore, the finding in this ' 
ease: should be that there was no breach 
of contract atall by tha lst defendant 
because he was in the circumstances en- 
titled to refuse to deliver any moré 


. goods. ^ 


In that view it becomes unnecessary to 
diseuss any question raised which had re- 
ference to the point whether payment to 
one ofthe joint promisees alone would 
have the effect of discharging the obliga- 
tions under the contract. Itis, therefore, 
unnecessary to express any opinion with 
regard to it and there is no necessity 
certainly of having the question referred 
to the consideration of a Full Bench as ' 
suggested by Mr. Govindaraghava Aiyar, 
because we are satisfied that that’ questiou 
does notarise for the deternfination of 
this appeal. In the result, therefore, the 
second appeal is dismissed with costs, 


Curgenven, J.—I agree that, howa 
ever the other question raised in the hear« 
ing ofthis appeal might have-been decid- 
ed, ‘the plaintiff has no cause of action 
and the lst defendant did not . commit 
breach of the agreement, Ex. 1. This con- 
tract consisted in a joint undertaking by 
the plainiiffand the 2nd.and 3rd defend- 
ants to paya sum of money in certain 
instalments, the last instalment falling to 
be paid onthe llth April, 1920. Some 
instalments were paid after the due date 
and on the 4th May, 1920, when the plaint- 
iff claimed to proceed with the cutting of 
the plantains, there. was still a consider- 
able sum outstanding, The question is 
whether, time not being of the essenge of 
the contract, it was open tothe Ist defend- 
ant to insiston the payment of the balanca 
before permitting the cutting of, the re- 
mainder of the punches of plantains. The 
answer to this question appears to me ta 
be clearly contained within the terms of 
s. 96 of the Contract Act, namely, that if 


‘the time appointed for payment arrives 


before the delivery ôf the goods the sellef 
Maye retain the goods for the price. .The 
only objection which I think arises to bg 
dealt with asto the application of thig 


80 
section is that thegoods contemplated under 
it must be*ascertained. The section re- 
produces the English Law of Contract 


upon the subject andit has been held by 
Mellish, L. J., in In re Edwdrds, Ex parte 


BKOLANDAI CHETTY V. PERUMAL KAVONDAN, 


Chalmers (1) on the authority of an earlier ` 


case, Valpy v. Oakely (2) that in closely 
similar circumstances delivery being with- 
held in view of the insolvency of the vendee 
the cireumstartee that the goods were 
not specific goods,that is to say, not as- 
certained, would make no difference-to the 
application of the principle. Mr. Govinda- 
raghava Aiyar’s argument’ comes to this, 
that the plaintiff would have been entitl- 
ed to cut the -plantains because up to 
the moment of severance they were. not 
ascertained goods, but that, having cut 
them, although they were perishable goods, 
he would not be entitled to remove them 
‘because by cutting them the goods became 
ascértained and the provisions of s. 96 
would apply. I ĉan see no reason for 
drawing a distinction of this unreasonable 
character, nor can I see ground in the 
"Janguage of the section to hold that it 
does not apply to cases in which the 
goods have not been ascertained. Ilagtee 
‘accordingly: that the lst’ defendant ` com- 
‘mitted no breach of the contract and, there- 
fore, that no action would lie. According- 
.ly Fagree with the order- proposed by-my 
learned brother; - Ce: 
UY NYC ~- 7 Appeal dismissed. 
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. “MADRAS HIGH COURT. 
' ORIMINAL Revision Oase No..847 or 1926, 
. (Criminar Revision Peririon No, 729 
i : or19260) : NL 
February 17, 1927; ; 
Present:—Mr. Justice Jackson, 


KOLANDAI OHETTI—Acovszp No. 1— 


PETITIONER. ` 


i versus . ; 
. PERUMAL KAVUNDAN— COMPLAINANT 
i ; RESPONDENT. . 
Cattle Trespass Act (I of 1871), s. 22—Compensd- 
Mon, whether: can be granted without being claimed 
- im complaint.: 3 . ° 
- "Tt is competent to a Magistrate to award coma 
"pensation under 8. 22 of the Cattle Trespags Aot, 
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Petition, under ss, 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Sub-Divisional First Class 
Magistrate, Dharmapuri, in C. O. No. 76 
of 1925. . i DECUS 

Mr. R. Somasundara .Ayyar, for the 
Petitioner. : -. MM 

The Public Prosecutor, for the Crown. — 

ORDER.—The petitioner was convict- 
ed by the Sub-Divisional Magistrate, 
Dharmapuri, and ordered to pay compensa- 


: tion of Rs, 25 under s, 22, Cattle Trespass 


Aet. . : < s ZEE 

, Although there were four adjournments of 

the trial he never engaged a Vakil;- he 

moved the Sessions Judge in- revision, this 

Court.in revision of the- Sessions Judge's 

order, -and this Oourb again direct, . . ` 
The cattle trespass case was tried by-the 


Sub-Magistrate, Tirupattur, North Arcot, 


and the accused. who were as .lax there, 
as the petitioner in this case, were con- : 


.vieted,- The petitioner wants revision on 


the assumption that the Sub Magistrate is 
a better judge of fact than the Sub Divi- 


-sional Magistrate. - There .is no such .pre- 
:Sumption, The existence-of-the two judg- 


ments may assist petitioner in: a -depart- 
mentalinquiry into his conduct; but not in 


-revisional proceedings.. 


- The only other ground is that the Court 


.could.not award . compensation . unless if 


was claimed in the complaint; There is 


„no such restriction in the Statute and 


‘petitioner relies. upon .the. opinion.of a 
- Single Judge in Baijnath Sahay v,- Emperor 
(1) Which with all respect I am not pre- 


. pared to follow. Rs. 25 seems. to be fair 


even where it has not been Glaimed in the come 


colat. ^ —— 
^ P Baijnath Sahay -y, Emperor (1), net followed, 


. 
^ 


in the circumstances of the case. 

The petition is dismissed... .  . 

Y. N. V.. Petition dismissed. 
CANA os : ; 

(1) 72 Ind. Cas. 71; (1923) Pat, 06; 4 P.L. T. 231; 1 
zu L,RH,34 Or, A. I. R, 1028 Pat, 292; 24 Or, L.J, 
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PATNA HIGH COURT. 
OBIMINAL Appgats Nos. 208 AND 242 or 1927 

AND No. 3 or 1928. 
January 10, 1928. 
Present:—Mr. Justice Adami and 
Mr. Justice Macpherson. 
Musammat CHAMPA PASIN AND oTHERS— 
APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 297, 
208, 428 (a), 489 (5), 587—Appeals from trial by Jury 
and trial with assessors, difference between—Criminal 
trial—Contradiction between deposition before Magis- 
trate and that before Sessions Judge—Former to be 
preferred—Jury trial—Verdict of Jury—Interference 
—HMere miscarriage of justice, whether ground for 
interference—Charge to’ Jury, essentials of—Non- 
direction, when amounts to misdirection—-Charge 
against several accused—Case against each accused to 
be set out separately—A ppeal—J oint accused—A ppeal 
by some alone—High Court's power to set aside con- 
viction of all the accused—Penal Code (Act XLV of 
1860), ss. 842, 854, 376—-Separate sentences, legality of 
—Outraging modesty—Intention to outrage modesty, 
necessity of —Overture to woman lacking in modesty-— 
Offence. ) 

, The considerations governing the appeal from the 
trial held with the aid of assessors differ greatly 
from those governing an appeal from the trial by a 
Jury. Inthe latter case the appeal is restricted by 
the provisions of ss, 493 (2}and 537 of the Code of 
Criminal Procedure, whereas in the former case the 


eel case is'before the Appellate Court. [p. 84, col. 


"Where the deposition of a witness before the Magis- 
trate differs from the deposition at the Sessions, the 
TIE is to be invariably preferred. .[p. 86, col, 


An offence under s. 354 of the Penal Code ia 

tommitted only where a person assaults or uses 
criminal force to a woman intending to outrage or 
knowing it to be likely that he will thereby outrage 
her modesty. The accused cannot be convicted of 
this offence where the woman had either no modesty 
to mention orit was notsuch as would be outraged 
by the acts attributed to him. [p. 86,col. 2.] 
. Separate sentences cannot be imposed for offences 
tinder ss.354 and 342 of the Penal Code and for 
Bbetment of rape where the acts constituting the 
former offences form part of the same transaction as 
constituted the abetment of rape alleged against the 
Bame accused. [p. 87, col. 2.] 

The verdict of the Jury cannot be set aside on 
the mere ground that there has been a miscarriage 
of justice. To entitle the Court to interfere with 
-Buch a verdict it must furthér be established that 
the failure of justice was the result of « misdirec- 
tion £ the Judge in his charge to he Jury. [p. 88, 
col. 1. 

A non-directiọn,is not a misdirection unless the 
Jury has been misled or unless the non-direction is 
of primary importance.  [ibid.] 

A charge must be suchas to enable the Jury to 
Brasp te points for decision. [p. 88, col. 1] 


A charge should set out the case against each of 


the aceused separately. [p: 89, col. 1.1 . 
The High Court is not precluded by sub-s. (5) of 
g. 439 of the Oriminal Procedure Oode from inter- 
„foring with the convistion of an acoused who hag 
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not appealed where the matter comes before the 
High od i an appeal preferred hy his co-accused 
. 89, eol. 2. : 
: Oriminal appeals from .a decision of the 
Assistant Sessions Judge, Monghyr, dated 
the 15th October, 1927, f 
Messrs. Rai G. 8. Prasad and Niamatullah, 
for the Appellants. 
` Mr. Manohar Lal, for the Crown. 


JUDGMENT. 

Macpherson, J.—Six persons weré 
tried together before the Assistant Sessions 
Judge of Monghyr: and were convicted of 
various offences. Theappeals before us have 
been preferred by five of them, the excep- 
tion being Musammat Tilia, 
The appellant, Wilayat, was charged under 
s, 376 with actual rape of Musammat 
Lakhpatia and the other accused Ismail, 
Sobhani and Phenku of whom the last two 
are brothers with thesame offence under 
8.114 as being abettors present when the 
rape was committed. The trial for that 
offence was with the aid of a Jury whose 
verdict was that Wilayat was guilty of 
attempt to rapeand the other accused were 
guilty as charged. With the remark “I 
do not like to express’ disagreement with 
the unanimous verdict of the jurors” the 
Judge passed sentence of rigorous imprison- 
ment of four years on Wilayat, two yeara 
on each of the other male accused and 
six months on aach of the two female 
gucused, 


Charges against the accused under ss. 854 
and 342 were tried with the aid of assessors 
and the learned Assistant Sessions Judge 
found the male accused guilty both under 


.8. 354 and under s. 842.- He passed the 


maximum sentences of two years and one 
year for those offences respectively in the 
case of the four male accused though in 
the case of Wilayat he directedthe sentence 
of two years under s.354 to be concurrent 
with the sentence under ss. 376 and 511. 
He convicted Champa under s. 842 and 
sentenced her to a further six months' 


- rigorous imprisonment, He acquitted Tilia , 


of both charges,and Ohampa of the charge 
under s. 354, Thus the male accused receiv- 
ed sentences aggregating five years and 
Ohampa sentences aggregating one year, 
‘One assessor wished to acquit, three 
thought all six accused andone that the 
fou» (? male) aacused were guilty under 


.8, 342, four that allthe male accused except 


Wilayat were guilty under s, 354 and 
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two of those that that charge was 
ed against Wilayat also, 
The ease has been affected by the pre- 
vailing bitterness between Hindus and 
Muhammadans and it is regrettable that it 
was transferred for trial to an inexperienced 
Judge. 
The story which the prosecution put for- 
ward is briefly as follows. About 5-30 v. m. 
on the 20th Jung last one Kuldip Raut, a 
‘dismissed dafiry of the Monghyr Collec- 
trate on Rs. 8 a month who was. Captain 
of the Hindu Sabha with apparently two 
hundred volunteers under him, was sit- 
‘ting in the office of the Sabha in Bara Bazar 
of Monghyr when comebody came and re- 
ported that in the. pasikhana or grogshop 
at Lalupokhar a Hindu girl was confined 
.&nd was in a bad condition. Four persons 
including Narsingh Mandal the Secretary 
of the Sabha, proceeded to the grogshop 
and foundthree Pasins including apparent- 
ly Champa and Tilia sitting there. 
Ohampa eventually stated that a tumtum- 
wala had brought and kept a woman in 
8 roomof the grogshop. Kuldip and the 
others went intothe room and saw a woman, 
the complainant Lakhpatia, lying there 
unconscious on the wet ground with her 
cloth soiled with mud. After she had been 
given some water to drink sherevived and 
inspite of the protests of Champa who 
urged thatthe woman should not be taken 
away against her will, she was taken away 
. in acarriage and given a new cloth. Kal- 

dip and others took her to the Thana at 
' B p. M. and during the following two hours 
her statement was recorded there by Sub- 
- Inspector Janki Saran Misir, a Brahmin of 
29 yearsof age. In his testimony before 
the Magistrate this officer deposed that 
though she talked to him all right she 
appeared to bea little drowsy and was 
smelling of toddy from her mouth, but at 
the trial he like many other prosecution 
wifnesses went back on these admissions, 
. In her statement she gave her name as 
Lakhpatia a Brahmin woman of Kusa in 
‘Jaunpur District whose husband's house 
was in the District of Banda. She stated 
that about fifteen days previously she came 
. from her father's house to Jamalpur where 
'*ghe stayed ten days in the house of 
Bajrangi Babaji. On the previgts night 
she left his house by the midnight train 
and got down at Purabsarai, the Station 
immediately before Monghyr. Having re- 
mained there till day- break ehe came cn foot 


establigh- 
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totheclock-tower at the gate of the Mongbyr 
Fort, where after 15 or20 minutes she 
asked a tumtumwala to take her to the 
Arya Samaj and he agreed to do £o, but 
instead took her to a toddy-shop where 
she arrived some time before 7 a,m. Tro 
or three Muhammadans were drinking 
there and they forcibly made her drink 
toddy. There were also three women in 
that shop of whom two were old. When 
the men were fully intoxicated they began 
to molest her. The tumtumwala asked the 
other two men to take his vehicle to his 
master’s house and being thus alone with 
the deponent bolted the dóor from inside 
about 9 4. x. and throwing her on the bare 
ground hadsexual intercourse with her, 
preventing her from raising an alarm by 
gagging her mouth and beating her when 
she resisted him, so that she had injuries 
on her neck, temple and left hand, The 
two men who had gone out returned and 
desired to have sexual intercourse with her 
and when she raised an alarm they kicked 
and fisted her in consequence of which she 
fell down unconscious. That was about 10 
a. M. She remained unconscious through- 
out the day but slightly recovered con- 


. sciousness when Kuldip Raut and Santosh 


Kumar Sharma gave her water. That was 
about 6 P. x. These persons tcok her to 
the Thana where she made over her sari 
smelling of toddy and her kurta, She gave 
a description of che tumtumwala as fair and 
21 or 22 years of age, though earlier she had i 
it appears, described him as dark, and then 
“ofthe two men who were in the toddy- 
shop". When thealarm was raised in the 
toddy-shop, the pock-marked woman closed 
from outside the door of the room in which 
the complainant was, (Thie she must 
have stated on information), She explicite 
ly charged the tumtumwala with confinin 
her in the toddy-shop and having sexua 
intercourse with her and the other two 
Musalmans with forcibly catching hold ‘of 
her arms and asgaulting her and the Pasin 
mentioned, that is to say, Champa with 
having confned her in that room, It will 
be observed that nobody is charged at thia 
stage with abetment of rape and that there 
is nocharge against a fourth male accused 
oragainst Tilia,  . 

On the 21st Lakhpatia was sent fer medi- 
cal examination by the lady doctor who 
found slight arbrasions on the baci of the 
thigh ; an abrasion onthe right thigh above 
the waist, scratches on the thigh and back: 
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a Swelling on the right leg and abrasions 


on the middleof the chest. She could not 
find any indication from which she could 
infer that Lakhpatia had been raped. 

Several of the witnesses who were examin- 
ed by the Sub-Inspector during his inves- 
tigation indicated that the occurrence took 
place about 3 P. m, : 

A test identification was held by a 
Magistrate whereat Lakhpatia identified 
seven people including: three persons who 
were ‘not at all accused and stated, apparent- 
ly for the first time, that she had been 
raped by a second man whom she identifi- 
ed as Sadiq, one of the three “ outsiders”. 
With regard to the accused Phenku she 
stated that he had. merely assaulted her. 
Before the Committing Magistrate there 
was further development. There, too, Baj- 
rangi was examined and stated thaton the 
21st Jeth he found her weeping on the 
road in front of Manik Saheb’s bungalow 
in Jamalpur surrounded by many people 
and declaring that she had left her home 
and was willing to be kept asa mistress 
by any man, that she agreed to work under 

-him and stayed with him for a month and 
left him because he would not take food 
cooked by her, 
At the trial there was a concerted de- 
velopment on the statements made at ear- 
lier stages. Lakhpatia deposed that she 
had left home by reason of differences with 
her relatives desiring to proceed to the 
Anathalaya at Monghyr and had arrived by 
train at Jamalpur station on the third 
morning. A Babaji at Jamalpur asked her 
to goto his house on a promise of marriage 
and she stayed there for ten or fifteen days 
(here obscuring her definite statement in 
the First Information) but as he did not 
marry her she started to go to the Anath- 
alaya. . She left Jamalpur at midnight on 
Sunday and descended at Purabsarai an 
hour later. She walked to the .pipal tree 
‘near the clock-tower of Monghyr and ar- 

ranged with the aceused* Wilayat that he 
: should take her for two annas, al*she pos- 
sessed, to her destination. He, however, 
took her to ahouse where she saw two or 
three men were drinking from jars within 
the compound. She made to recede but 
Wilayat pushed her in and the two or 
three men who were drinking thére caught 
holdepf her and took -her inside. The 
drinkers gave her toddy to drink and on 
her refusal they pressed her mouth and 
poured toddy into her mouth, gome of which 
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went down her throat. -Wilayat told. two. 
of those men to take his tumtum to his 

master's house. and they went away. He 

then forcibly had sexual intercourse with . 
her inspite of her resistance, To over-, 
come it he called out and another man. 
came and caught her hands; her screams 
were stopped by acloth being pressed into 
her. mouth. When the two men who had. 
gone away came back sheslipped out through 
the open door into the veranda but “they”, 
that is, the two or the;four, again caught 
hold of-herand took her inside and began. 
to press her breasts violently and to scratch 
her body (whatever that may mean), The 
Pasins are said to have been in the veranda 
and Champa: to have chained upthe door 
of the room into which the men dragged 
the deponent. The latter, apparently three 
excluding Wilayat or the two who had 
gone out nothing is clear, now wished to 
have intercourse with her, forcibly threw 
her down on the floor from a height and 
beat her and she ibecame senseless. This 


-incident is placed about 10 4, m. She came 


to -her senses at 6-30P. m. and Having been 
taken to the Thana madea statement there 
which she admits is correctly recorded, 
She identified Phenku as the: man who 
had been called by Wilayat to assist him, 
but though in cross-examination she de- 
clares that he also raped her, inexamination- 
in-chief there is no such assertion and she 
does not anywhere detail the circumstances 
of rape by him. She identified Sobhani and 
Ismail as the other two men who desired 
tohave sexual intercourse with hér and who 
scratched *(sic) her body. i 

The evidence adduced tə support her 
story consists first of testimony of wit- 
nesses (some of them open to much sus- 
picion) that Wilayat took her from the clock» 
tower tothe pasikhana ; secondly, of five 
bbys from 9 to 11 years of age two of whom 
were tendered for cross-examination who 
speak to the woman being dragged inSide 
by the male accused and thirdly, of. four. 
neighbours, cuphemistically called shop- 
keepers by the trial Judge, of whom Palat 
speaks of 8 a. X or of ‘half an hour 
between 7 to 8 a. M. and seeing the 
accused menexcept Sobhani in the room 
with Lakhpatia and drinking with them; 
and Gobind and Bafarasi and Barham 
speak of the same incidehts, as the boys 
while Kalut speaks of 10 4. M , of peeping 
in and seeing Wilayat and Lakhpatia to. 
gether and of her escaping and being 


' forcing their way in but the 
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yat. Some “of the boys mention that 
Ohampa chained the door from outside 
and they and Gobind, Banarasi and Barham 
state that owing to the row in the pasikhana 
the witnesses and fothers thought of 
two women 
Champa atid Tilia mixed water with toddy 
(this was donezfor reasons of economy) and 
sprinkled it in the direction of the intrud- 
ers either the boys or the adults or both, 
Ohampa calling out that they should not 
interfere as good and bad, rich and poor 
come to the grogshop and it was none 
of their business. i 

A description of the grogshop may here 
be given. It faces east on to a public road. 
Adjoining the road is the veranda, a small 
portion of the north of which is a separate 
room occupied by the father-in-law of the 
witness Barham Chamar but then shut up. 
To the westofthe veranda are two rooms 
each of which opens on to it, The south- 
ern room is apparently the living room, 
while the northern room with which we are 
mainly concerned was used for the purposes 
ofthe grogshop. From that room a door 
opens westward on to what is called in the 
map the maidan bari, but is in the evidence 
variously described as angan, or court-yard 
ordalan, It hasa wall all round it, but no 
roof. Before the Magistrate Lakhpatia 
stated that Wilayat had intercourse with 
her in this court-yard. There is a lane 
to the north of the house, 

"The accused denied tbe charge and 
Wilayat stated that he knew Lakhpatia since 
Bhe had been living at (he *prostitute) 
Manki’s house and that the Arya Smaj 
people had brought the case. The full 
defence of the male accused was contained 
ina single written statement. It set out 
that Lakhpatia was a woman of loose 
character who was leading an immoral life 
at Machli Sahar in Jaunpur whence she 
ha& been brought to Monghyr by Ram- 
prasad, fether of the dancing girl Manki, 
that after living in Monghyr for several 
months'she went to Jamalpur and remained 
there untilshe was brought by the accused 
Wilayat to Monghyr on the day in question 
when she drank toddy atthe Lalupokhar 
*toddy shop until 3 p.m. and as 8he expressed 
her desire to, be consrerted to Muhgfnmadan- 
iam, Narsingh Mandar and other local 
Arya Samajists having* learnt of this 
forcibly took her away and gota false case! 
pe:ituted against the acctteed, Wilayat, 
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itis asserted, waa a servant of a certain: 
Musammat Mundri who had been converted. 
from Hinduism to Islam and in connection 
with whose conversion a false criminal 
case had been instituted ofa communal 
colour, and the other accused are the 
relations of Wilayat who had been helping ' 
him to look after that case on behalf of 
Mundri. Itisurged that the witnesses in 
this case are the creatures of Narsingh 
Mandal and that he and others have given 
a communal colour to the proceedings. 

The two women filed separate written 
statements, Ohampa set out that Lakhpatia 
who was a woman of loose character addicted 
to drink came to the toddy-shop of 
her own accord and drank and danced late 
into the afternoon after which she was 
taken away in a drunken condition by 
Narsingh Mandar and others who got this 
false case instituted. She states that ithe 
case is absurd and improbable and [that 
not a single witness of thé neighbourhood 
has been examined in the case. She herself 
has been implicated because -though a 
Hindu she refused to support the case for 
the prosecution, The written statement of 
Tilia is to the same effect, n 

It may be indieated atthis stage that the 
fact has been brought out in cross-examina- 
tion that Wilayat is in facta servant of 
Musammat Mundri. 

The considerations governing the appeal 
from the trial held with the aid of 458685018 
differ greatly from those governing an 
appeal from the trial by a Jury. Inthe 
latter case the appeal is restricted by the 
provisions of ss, 423 (2) and 537 of the Code 
of Oriminal Procedure, whereas in the 
former case the whole case is before the 
Appellate Court. Itis desirable to deter- 
mine first what facts are established by the 
prosecution and to take up the question of 
misdirection at a later stage. 

What first strikes one with regard to 
this story of the prosecution is its improba- 
bility both as a whole and in its details, 
For that reason it requires careful scrutiny, 
The importance of the character of Taine 
patia on whose credibility nearly every- 
thing depends is manifest and accordingly, 
assuming that more than a nominal inquiry 
was made by the Police, they must have 
carefully verified her antecedents, "If they 
were satisfactory the Crown could ngt have 
failed to placé before the Court thé resulta 
of this Police Investigation. If she ia. a 
cman of geod moral character the testi» 


: Bo far from 
: Bub-Inspeetor in his deposition which is» 
: otherwise also false, placed every obstacle. 
- inthe way of the Courtin this regard, 
-The -prosecution “would naturally adduce 
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: mony of her people and others of Jaunpur, - 
' ofher husband's people in Banda or of. 
: Mirzapur, where her sister 


is married,: 
would be readily forthcoming to that effect. 
that, the Investigating. 


Buch evidence in acase of alleged rape on 
a woman who had been drinking in’ a 


. pasikhana earlyin the day with strangers 


gu 


of a different religion, even if.the -evidence 
were straightforward, but in this case it - 
has not done so even where it is full of 


. contradictions, improbabilities , and devolp-. 


.- menta. 


It is a fair inference that such 


: evidence does not exist and that Lakhpatia 


is at best a person of very dubious chastity. 
, But apartfrom this consideration there 
isto my mind more than enough on’ the 


: record to show that her characteris such that 
: no reliance whatsoever can be placed upon : 


her uncorroborated testimony which the 
Orown admits is practically all that we have 


' in respect at least of the offence of rape. 
: Lakhpatia poses as a modest Hindu widow. 
- who owing to disputes with members of her 


~ tracting a marriage under the auspices of. 
: the Anathalaya of Monghyr. 


family left home with the object of con- 


Itis signifi- 


| eant, however, that she is found to wear. 
. churis, a nose-ring and a coloured garment 


andthat the marks of betel appear on her 


"teeth, Astothelatter she states that the 
- mark persists from the period anterior to 
“her widowhood. , But though the enmamel 
: of teeth may deteriorate from persistent 
: use-of betel, it seems exceedingly improb- 
- able.that the teeth of a woman who became 
: & widow.at the age of 16 some four or five 


v 


years ago should still retain that marking. 
There are distinct elements of suspicion 


with regard to her journey to Jamalpur: 
: and her. stay with Bajrangi Tiwari, 
' stated in the First Information that she had 
: stayed ten days with BdZjrangi, but had 


She 


- arrived at Jamalpur about five days before. 
: The question arises whathappened to her 
.in the interval which as already observed, 


she endeavours in her deposition to obscure. 
Then evén if she arrived on the dateon 


‘which she was picked up by Bajrangi 


there is nothing to account for the period 


. between the early morning and the late 
~- evening when she was found sorrounded 


"by a large 


number of Muhammadans 


proclaiming, as Bajrangi said in tho, 
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Magistrate's Oourt, that-she yas willing 
to become. mistress of anyone., At the 
trial the story told both by her and 
Bajrangi is that Bajrangi took. her to his 
houseona promise to marry her. It has 
transpired, however, that he took her in 
the first instance notto his dwelling house 
but to the.bungalow of Mr. Manik in which 
he works as a sort of milkman. He himself 
states that he had no intention of marrying 
her but that he made the. promise to save 
her fromthe Musalmans to- whom.she was 
offering herself. Bajrangi.is-.a -bachelor - 
musician of middle age, . very unlikely-- to 
ba altruistic, and having a natural affinity 
towards a woman of: light virtue. -.It is 
impossible to accept the story that Lakh- 
patia lived innocently at the house-of 
Bajrangiand left merely because he would 
not take food touched by her. Thereare 
also distinct elements of suspicion in her 
story as to her arrival at Monghyr. She 
admittedly had only two annas left and 
she states that she paid no fare from 
Jamalpur to Purabsarai and hung about 
from 1l a.m. till dawn. The assertion. of 
Wilayat thathe brought her from. Jamal- 
puris much more probable. . . | 

. Asto her mentality generally it appears 
that during her deposition in Court the 
Pleader for the defence asked her..not-to 
look towards .him and received from her 
the reply that she was not looking at-his 
beauty. Such pertness is more . distinctive 
“ofthe streets than of a respectable. woman 
who had just left her home. Again during 
herstay at the Anathalaya the.master there 
had oecasion,to reprimand and even to 
chastise her for brawling whereupon she 
proceeded to lay a sanaha at the Thana. 
A further poiat.in the same connection 
is. that. she boldly denied the fact in 
Court as indeed she boldly denied numerous 
statements which. she made. in her deposi- 
"tion in the Magistrate’s Court in so much 
that it is obvious that she has not “the 


faintest respect for trüth. ` 


Then her story as to the manner in which 
she came to the Anathalaya is difficult to 
swallow. It isiner&dible that a quick witted 
woman of twenty would, if she wanted to 
go to an Anathalaya, be so easily persuaded 
to stay at the grogshop, especially with: 
males exclusively Muhammadans and sit 
in their midst. The conclusion is un- 
avoidable that sh$ went there and stayed 
there of herown accord and was neither - 
brought nor detained there by ‘any in- 
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' ducements still less by force. Nor 
can it be doubted that she received a 
welcome from the men who were already 
' drinking there, was ‘treated’ by them to her 
' great gratification and all gradually became 
‘more or less 


. Her own story that the liquor was forced 
down her throat and she swallowed a little 

` of it is indisputably false: no marks of force 
' were found in the neighbourhood of her 
mouth, Then again she states with regard 
to the alleged rape by  Wilayat “He 

' pushed sleeping over me, This continued 
for half an hour". The medical evidence 
shows that there were no marks from 
which the lady doctor could infer that 
the woman had been raped atall. Her 
own story was that her gauna took place at 
the age of 15 or 16 four or five years ago and 
that she has been living as a Hindu widow 

` ever since. Having regard to the posture 
in which she said the act took place itis 
' incredible that a woman who had had no 
‘sexual intercourse within a period of four or 

: five years and who was forcibly raped for 


half an hour would not within twenty-four ` 


hours bear any marks of violence on the 
private parte and also had, as she states, no 
discharge in the coitus. The absence of 
marks other than such as are consistent 
' with a voluntary actof sexual intercourse 
‘on the hard ground is specially . significant 


' in view of her subsequent story of having’ 


also been raped by Phenku. Then again 
' she stated in the Magistrate's Court that 
the alleged rape took place ip the open 
' dalan, though in her testintony as revised 
' and enlarged for the Sessions Court she 
< placed the incident of rape by Wilayat in 
the northern room. It should be noted that 
the Magistrate did not belong -to either of 
the contending communities and fhe 
correctness of his record of the deposition 
isebeyond suspicion, Where the deposition 
' of a witness before the Magistrate differs 
from the deposition at the Sessions the 
formenis to be invariably preferred. It is 
clear that no reliance can be placed on the 
story told at the. trial by Palat who alone 
'deposes to facts which can have been 


antecedent to the sexual intercourse with 


` Wilayat at or before 9 a. m. NES 
So far as the persons accused of abetment 
of.the rape are concerned her own story is 
that Wilayat sent the other men out of the 
room and in fact two of.them had gone 
away to take his tumtum to his master. 


-> 
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' still drunk when arrested about midnight. : 
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These two could havehad nothing to do 
with the séxual intercourse of Wilayat with 
Lakhpatia noris there anything to connect 
the Pasins with it. The assistance afforded 
by Phenku to Wilayatand the rape by 
Phenku is & subsequent invention. Of 
course, a rape cau be committed upon a 
woman of loose morals, but in the present 
instance the circumstances make it manifest 
that Wilayat had sexual intercourse with 
Lakhpatia in the grogshop with her full 
consent, and she may well have accompanied 
him there witha view to it, . . 

No inference of attempted rape or of 
abetment of rapecan be drawn from the 
subsequent conduct of the accused to which 
the bulk of the evidence is directed. 
Accordingly to convict Wilayat --of 
attempted rape and the others of abetment | 
of rape would undoubtedly be a miscarriage. 
of justice. 

With regard to the offence under s. 354 
it is only committed when a person assaults 
or uses criminal force to à woman intendiog 
to outrage or knowing it to be likely that 
he will thereby outrage her modesty. To 
my mind the incidents and the conduct of 
Lakhpatia are clear indications that she 
either had no modesty to mention or that it 
was not such as would be outraged by any 
of the acts which are attributed to Wilayat 
and the other male accused after the alleged 
sexual intercouse in the open with Wilayat. 
Even if she had some remnants of modesty, 
the credible evidence in this case, which is 
meagre, does not show that it was in any 
way outraged by the overtures to her. Of 
the witnesses other than the public servants 
who have been examinéd by the prosecution 


‘none are of what in-this country is some- 


times called respectable class. All except 
Bajrangi who has been already described 
are either boys or are persons’ of inferior 
caste who used to frequent the grogshop. 
Of course, that would not be a sound reason 
for disbelieving thém if their" evidence is 
otherwise credible. But their evidence is 
replete with discrepancies ‘and contradic- 
tions. They alter the hour when the 
occurrence to which they, teatify took place 
as suits the changed case of the prosecution. 
Before the Police Banarsi and Kalut placed 
the occurrence to which they deposed at 
3p.m. Itis now placed for the most part at 
104. M. though Palat who formerly placed 
it at that hour now antedates it by two to 
three hours. Palat previously stated that 
when he went there at 10 A.. M,he found 
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Wilayat and Sobhani playing and jesting 
with Lakhpatia and pressing herto drink 
while now he states that much ‘earlier he 
went in when Sobhani came out and he 
found Lakhpatia being molested by the other 
three male accused. Kalut now speaks of 
the woman being with Wilayat along at 
10 a. x. That would mean that the 
incidents spoken to by the other witnesses 
occurred much later. The evidence of the 
boysin particular has been altered out of 
all recognition, and whatever they saw and 
heard (and it cannot have been much 
beyond a drunken row ator after 10 A. M.) 
they are now so confused by intensive 


tutoring that no reliance whatever can be. 


placed upon their testimony so far as it 
would tell against the appellants. One of 
them speaks of Lakhpatia eating meat and 
loaf and smoking cigarettes in the veranda 
before being dragged in doors. The utmost 
that can be argued in favour of the prosecu- 
tion is that after the woman had runout 
of theroom making anoise she was dragged 
in again by the four male accused and that 


a considerable time later, that is after: 


the neighbours attracted by the row came 
to see what was happening inside the 
room, Champa told them to go away 
since good and bad come to the grogshop 
and it was none of their business, placed 
the chain outside and sheand Tilia drove 
off the persons approaching by throwing 
mixed toddy and water in their direction. 
But it is impossible in my judgment even 
if this evidence can be relied upon, (as 
it cannot, for Gobind Chamar is thp enemy 
of Phenku, and four of the other witnesses 
are his’ caste-fellows while the Dhanukhs 
are unreliable) to hold that an offence 
under s. 342 was committed. The five 
persons were drinking together and shout- 
ing and were obviously very merry and 
in their. way friendly. If the men or some of 
them dragged her inside from the veranda 
it was for her own good as she was drunk 
and noisy. The story*told by Lakhpatia 
that at 10 o'clock when she xefused the 
overtures of accused Ismaèl and Sobhani 
she was lifted by them and thrown down 
so that she was unconscious from 10 to 
6-30 r.m. is a preposterous "tale utterly 
unworthy of credence. It is not supported, 


but the reverse, by the testimony of the: 


doetor and is entirely contrary to: experi- 
. ence expecially when there was no injury 

to her head. There is every reason to 
hold, that the merry-making in the grog- 
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shop went on till late in the afternoon 
and thatthe men left leaving Lakhpatis 
there dead-drunk. The Sub-Inspsctor per» 
ceived the odour of toddy coming from 
her mouth at the Thana as late as 10 P. m. 
In my judgment the story of the defence 
is approximately the correct version of 
what occurred. Lakhpatia was admittedly 
consorting with Muhammadans at Jamal- 
pur when Bajrangi pieked her up. She 
accompanied Wilayat to the grogshop and 


-had sexual intercourse with him, drank 


with Muhammadans there and may well 
have agreed to become a Muhammadan at 
the instance of Wilayat. The report would 
Bpread quickly and it was naturally well- 


‘known at the office of the Hindu Sabha 


that Wilayat is the servant of Musammat 
Mandri whose recent conversion to Islam 
was notorious. Theirresponsible hotheads 
there atonce took action, werenot in the 
least deterred by the request of Ohampa, 
herself a Hindu, that they should not 
take away Lakhpatia against.her wish, 
helped the latter to concoct her false 
it up with false 
evidence with the fervour and unscrupu- 
lousness that only the odium theologicum 
can inspire. Not only has no charge been 
established against any of the accused, but 
the case ought never on the materials 
before us to have. been sent up by the 
Police and the learned Judge acted with 
a total lack of judicial acumen in accept- 
ing any part of the prosecution story 
and in advancing fantastic arguments in 
favour of it. The convictions under ss, 
354 and 342 must unhesitatingly be set 
aside. Furthermore, it is admitted by the 
Crown that the learned Assistant Sessions. 
Judge erred in imposing separate sentences 
where the acta constituting the offences 
under ss, 354 and 342 form part of the 
same transaction as constituted the abet- 
ment of rape alleged against the same 
accused. . 5. 

As regards the convictions at the Jury 
trial Mr. Manohar Lal on behalf of. the 
Crown very rightly admits that the con» 
victions of the appellants, Ismail ` and 
Sobhani, cannot be supported and‘ still 
less that of Tilia. So far as Champa is 
concerned, nothing is alleged against,her 
which would constitute abetment of the 
alleged rape by Wilayat. The only points 
against her afe the chaihing of the door 
and the throwing ofthe mixed toddy and 
water, - But these incidents occurred at 
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least an hour and a. half subsequent to the 
alleged rape. The subsequent conduct 
' alleged against this and other accused at 
or after 10 4. M. could not possibly afford 


. evidence of abetment of rape at 8-30 or. 


.9 4. x. . We cannot fail to hold that it 
' was thé failure of the learned Judge to 
Bet out separately to the Jury the case 
against each individual accused with the 
evidence supporting it that has led the 
. Jury to return s verdict which no reason- 
“able men could return except under mis- 
.üpprehension due to misdirection. 

On the other hand learned Counsel does 
support: the conviction of Wilayat and 
Phenku. He has rightly pointed out that 
misdirection alone can entitle this Court to 
set aside the verdict of the Jury. It has 
been already held above that the convic- 
tion of these persons would bea miscar- 
riage of justice, but even that isnot a 
sufficient ground for interfering with the 

. verdict of a Jury. The appellants must 
, establish also that such failure of justice 
wasthe result of misdirection of the Judge 
in his charge to the Jury. lt is necessary 
therefore, to examine the charge. To my 
mind the charge so far from being apro- 
per one is buta travesty of a charge so 
that it must have been quite impossible 
for a Jury to grasp the points for their 
decision. The learned Assistant Sessions 
: Judge failed in the first place to draw 
a clear distinction between the evidence 
which went tosupport the charges ofrape 
and abetment of rape from the evidence 
which supported “only the charges triable 
‘with assessors, The natural result was con- 
fusion in the minds of the Jury. It is to my 
mind certain that if the Jury had been 
warned that only the evidence bearing on 
.ineidents which occurred up to 8.30 or 9 
A. M. bore closely upon the charge of rape 
reasonable men would not have contem-* 
plated for a moment conviction under s. 
376/5b1 or.s. 376/114. There are many 
specific instances of misdirection of which 
a few only need be dealt with as the 
echarge as*a whole is so defective as to 
vitiate the trial. There areemany instances 
also of non-direction. A non-direction ig 
not a misdirection unless the Jury hag 
been misled or unless the nondirection is 
of primary importance. But theg are 
several instances of the latter class. The 
learned Assistaiit Session® Judge fafled 
to point out important inconsistencies in 
„the deposition of Lakhpatia, e.*g., as to the 
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date of the death of. her husband and 
other matters. As to her journey from 
Jaunpur’ which the defence contends was 
made by the Bengal and North-Western 
Railway, he first told the Jury as a specific 
fact that the Bengal and North-Western 
Railway had no station at Jaunpur which 
is contrary tothe map inthe East Indian 
Railway Time-Table filedin the case and 
actually told them, as he should not 
have done even if his facts were correct, 
that “the defence version could not hold 
good before them.” He altogether failed- 
to point outto them that Wilayat wasa 
servant of Musammat Mundri. He also 
failed to point out that the witness.Gobind 
Chamar was the enemy of Phenku and 
had brought against him an unsuccessful 
case of knifing. In other matters which 
should have been left to the Jury to form 
their own opinion he told them that they 


-must accept the story of the complain- 


ant; for instance, with regard .to the 
early life of Lakhpatia he said “there 
is no evidence to the contrary and her 
statements (as set out by him) stand 
unrebutted and uncontradicted". As to 
her previous convictioninstead of leaving 
the question to the Jury he directed them 
“This has been denied by her altogether 
and she. challenged evidence to be pro- 
duced to prove thatallegation. Therefore, 
you have to accept her story". With 
regard to'the Bajrangi incident he men- 
tions the fact that Bajrangi had stated 


- before the Magistrate that she had agreed 


to liva with bim -as his mistress and 


‘then proceeds to make the unintelligible 
‘remark “ If she was to live 


| there as 
mistress, she could not claim Bajrangi to 
eat food cooked by her or water touched by 


- her". Further down he states that Bajrangi's - 


cross examination did “ not bring anything 
out to discredit him" a distinct error 
ona point of fact. In fact. the learned 
Judge sought tó impose his own opinion 
on theJury. As regards the fact that no 
evidence was adduced for the defence he 
did not imprees upon the Jury that the 
defence was not bound to give evidence 
and could rely upon tHe’ prosecution 
witnesses to establish their case. One boy 
distinctly stated in cross-examinatiog that 
the four Muhammadans made complainant 
eat, drink and smoke cigarettes in ethe 
veranda, but this, though afact of primary 
importance elicited in cross-examination, 
wes not put to the Jury atall, At. page 26 


v 
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ofthe record. he begins by saying that 
the shopkeepers were attracted to the place 


through ‘the hole in the wall of the room 
orin the door.” He then states what the 
witnesses Palat and Kalut did and proceeds 
“They prove that the chain of the door 


“was. put up by Champa.. You have to rely : 


on this. evidence.” . Whom- he means. by 
"they" it.is not possible to say. . It certainly 
-does not apply to Palat and Kalut nor to 


the shopkeepers generally. Moreover, it . 


.was altogether wrong to. tell the Jury tbat 
they had torely upon this evidence. He 
-alao told the J.ury that in the eross-examina- 
tion of all these witnesses there was little to 
:Bhow why: they should not be credited,- 
whereas in fact the cross examination dis- 
closed. wild ' discrepancies. and: contradic- 
tions. .He does indeed state that he has 
drawn their attention to the statements of 
the other witnesses for. the prosecution 
_which -appear -contradictory or varying 
before.the Committing Magistrate, but here 


‘jn afew cases has attention been so drawn. 
He-failed to leave to the Jury.to say whether 
‘the scratches -and other injuries could be 


caused by the- alleged prolonged act of ` 


‘sexual intercourse on the hard ground of 


-the room of the court-yard without. the - 


‘application of force or violence.. As to the 
‘duration of the alleged senseless condition 
-of Lakhpatia the learned Assistant Sessions 
-Judge, asin several other instances, sug- 
. gestavery far-fetched explanations on points 


. adverse to the prosecution. His chargé in : 


this regard is fantastic. A remark such as 
."& man may bear the effects of toddy or 
.wine greater if he is addicted to those 
intoxicants, buta person not so used to them 


will become some intoxicated,” so far as i 


intelligible at all, does not seem to bear any 
'relation.to a drunken sleep of about 81 


:hours. He does not sufficiently draw the.. 


attention of the Jury to the discrepancies in 
the evidence of the Sub-Inspector which 
.were-of high importance. It isunnetessary 
to enumerate further instances. The numer- 
ous misdirections in the charge to the 
Jury, it can be confidently asserted, certain- 
ly occasioned a verdict of guilty which was 
-in itself a failure of justice. 

I have mentioned that the case against 
each of,the accused except Wilayat was 
not set out separately as it ought to have 
been. That in itslef had an exceedingly 
serious effecton the charge and obviously 
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resulted in the present instance in tha 


“conviction-of four persons.at;least against 
-by. the cries of the woman and they peeped : 


whom the Orown is unable to support- any 
conviction at all; The same observation 


‘applies’ to. the case .of the appellant 
‘Phenku. : 


The Jury trial being vitiated by the mis- ` 
directions in the charge the convictions on 
the verdict of the Jury so obtained must be 
set aside. The whole case ofthe prosecu- 
tion being: found to be false there ie, of 
course, no occasion for directing a re-trial. 

The result is that the convictions and 


“sentences of the fivé. appellants in both’ 


branches of the Sessions trial are unwar- . 
ranted, I would set them aside and diréct 
that the appellants be forthwith. reléased 
from custody. à : 
, As regards Tilia who has not appealed, 
Iam of opinion that’ we are not precluded 


"by sub s. (5) of 8. 439 of the Code of Crimi- 
‘nal Procedure from interfering with her 


conviction. Her case has not: come before 


. this Court at her instance. I would, there- 
-he is under a misapprehension, because only . 


fore; also set aside the .convidiion and 
sentence of Tilia and direct that she also be 
released forthwith, 
' Adami, J.—I entirely agree. 

A. N. A. Convictions set aside, 
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Present:—Sir Dawson Miller, Kr, Chief: 
Justice, and Justice Sir B. K, Mullick, Kr. 

. Babu- BISHNW ESHW AR. PRATAP 
NARAYAN SAHI 4ND oTHE«S—PPos1TB 
Party—APPELLANTS IN BOTH- 

` versus .- 
In MrsoELLANEOUCS APPEAL No. 48 or 1927. 
«Babu OHANDRESHWAR PRASAD 
NARAYAN SINGH alias PARAMHANSJI 
PeriTIONER—RRBSPONDEST. 7 
In MtscELLANEOUS APPEAL No. 50 or 1927; 
Babu ASHRAFI SINGH-—PEriTIONER— 
RESPONDENT. R 
Receiver—Appointment of Receiver—Possession of 
Receiver possession of rightful owner—Adverse posses- 
sion of trespasser, break of—Civil Procedure Code (Act 
V of 1908), s. 144—Restitution—Litigation in respect 
of property in Receivers hands— Power of Court toe 
order restitution to rightful clgimant. ; doa 
Where disputes arise between claimants as to 
possessipn of immovegpble property &nd the property 
is placed in the hands of a Receiver by, the Court 
pending the" determination of the question of title, 
the Court takes pessession through-its Receiver on 
behalf of the party who may ultimately. establish 


46 
, his title and from the moment the title is deter- 
mined the possession must be deemed to have been 
the possession of the lawful owner whose title has 
been established. It does not make any difference whe- 
thar the property is attached by the Magistrate under 
_the provisions of the Code of Oriminal Procedure or 
placed in the possession of a Receiver appointed by the 
Qivil Court. [p 92, col. 2.] 

Where a Receiver holds possession of an estate 
no possession on the part of the wrong-doer can, by 
legal fiction, be deemed to continue so as to be avail- 
able towards the ultimate acquisition of title against 
the true owner. [p. 93, col 1.1 

Dwijendra Narain Roy v. Jogesh Chandra Dey (1) 
aes ad Chandra Maiti v. Bibhabati Debi (11), fol- 
owed. 

The owner of an estate died in 1908, Disputes 
arose between rival claimants to the estate, the 
estate was attached under s. 146, Criminal Procedure 
Code, and a Receiver was appointed in 1908. In 1911 
some of the heirs instituted a suit and a Receiver 
was appointed in that suitin 1915. The suit was 
compromised in 1919 but the Receiver continued to 

. remain in possession till the 13th September, 1920, 
when he was discharged. But he was appointed 
Receiver again on the next day in another suit which 
arose between the claimants. The plaintiffs succeed- 
ed in the trial Court and the Court of Wards ob- 
tained possession on their behalf. The defendants 
appealed and got a Receiver appointed again over 
some of she properties. In appeal the decree of the 
trial Court was set aside by the High Court, and 
the defendants applied to be putin possession of 
the proprrties under s. 144, Civil Procedure Code. 
The application was opposed by the plaintiffs who 
contended that the property could not be delivered 
over tothe defendants, but could be delivered, if at 
all, onlv to the Receiver to hold subject to the 
rights if any which the plaintiffs might have acquired 
by adverse possession : s 

Held, (1) that even if the plaintiffs had taken pos- 
session ofthe estate on the death of the last owner, 
their possession must be deemed to have- been put 
anendto by the appointment of the Receiver, and 
that it would not. therefore, be open to the plaintiffs 
to set up adverse possession against the defendants ; 

p. 93, col. 2.] e 7 

(2) that the Court had, under the circumstances, 
.power to restore the properties to the defendants 
under s. 144, Civil Procedure Code. [p 94, col. 2.] 

Miscellaneous appeal from “an order of 
the Subordinate Jndge, Muzaffarpur, dated 
the Ist March. 19927. a 

Messrs. L. P. E. Pugh and R. K. Jha, for 
the Appellants, ^ 

Messrs. H. Imam and S. N. 
Respondents. 

. JUDGMENT. 

Miller, C. J.—These are two. appeals 

. from an order passed bv the Subordinate 
Judge of Muzaffarpur in March ¿last in 
two applications heard before him for 
restitution under q 14t of the Code,of Civil 
Procedure in which the. r*spondents 
Ghandreshwar Prasad Narain Singh and 
Asharfi Singh were the applicants and the 

' aprellants were the opposite parties The 


. applications arose out of.a suit numbered 
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112 of 1920 brought by the appellants as 
plaintifis against the respondents and 
others as defendants claiming possession 
of certain properties known as the Sareund 
Estate. Before the suit the properties 
had been placed in the possession of a 
Receiver by the Oourt pending the deter- 
mination of the rights of the claimanta, 
The appellants sueceeded in their suit in 
the trial Court and got possession but 
on appeal to this Court the judgment 
was reversed and the title of the respond- 
ents was declared. The respondents then 
applied to the Subordinate’ Judge for 
restitution claiming possession of the 
properties, The applications were granted 
by the Subordinate Judge and the present 
appeal is from his order. The properties 
claimed are described in four schedules 
numbered 1 to 4 in the plaint in the 
suit of 1920 and it will be convenient to 
refer to them as so described. 

In order to understand the nature of 
the dispute in the present proceedings 
it is necessary to state the surrounding 
circumstances. Tbe last malé-holder of 
the -state Babu Krishna Pratap Inder 
Narain Singh died many years ago whilst 
a minor and unmarried. He was succeeded ` 
by his mother and after her death by his 
grandmother Musammat Mulukrani Kuer 
who died on the 9th March, 1908. On her 
death the succession to the estate re-opened 
and several claimants asserted a right to 
the estate. A scramble for possession of 
schedules 2 and 3 properties ensued which 
resulted almost immediately in proceed- 
ings under s. 145 of the Code of Criminal 
Procedure in consequence of a Police 
report, dated the 24th March, 1908, that a 
breach of the peace was apprehended. In 
the result the Sub-Divisional Officer of 
Sitamarhiin May, 1908, held that nobody 
was in actual possession and attached the 
properties mentioned in schedules 2 and 
3 under s, 146 of the Code end a Re- - 
ceiver was appointed hy the Court pend- 
ing disputes between the parties, In 1911 
in a suit "numbered 176 of 1911 Asharfi 
Singh sued Ohandreshwar Prasad and the 
appellants and others for possession of 
the properties in'schedules 1 and 2 and in 
that suit a Receiver was appointed by the 
Court of the properties in schedule ‘1 
in the year 1915, Thus all the,eproper- 
ties in schedules 1 to 3 were placed in 
the hands of a Receiver not later. than 
1915, In 1919 Asharfi and Chandreshwar 
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" entered into a compromise whereby 
Ashari acknowledged Obandreshwar's 


right to the properties in schedules 1 and 2 
and Chandreshwar acknowledged Asharfi's 
right to the properties in schedules 3 and 
4 and the suit was dismissed. Nothing 
appears to-have been determined in that 
: suit as to the rights of Ohandreshwar 
and the present appellants inter se, They 
were co-defendants. The Receiver appoint- 
ed in “that suit remained in possession 
until the 13th September, 1920, when he 
was discharged bit was re-appointed on 
the following day by the Court in suit 
numbered 112 of 1920 ont of which the 
present proceedings arise. With regard 
to the properties in schedule 4 these have 
all along been in possession of Asharfi 
Singh and there is nolonger any dispute 
as to their possession. 

In Suit No, 112 of 1920 the appellants 
sued Asharfi Singh and Ohandreshwar 


and others to recover possession. of all 


the properties set.ont in the four. sche- 
dules asserting a title by inheritance aa 
bandhus of the last male owner. Asharfi 
in that suit asserted a claim as being 
the nearest surviving agnate of the last 
male holder.. He also claimed as mukarri- 
dar under a graüt from Mulukrani Kuer 
of the properties in schedules 3 and 4, 
whilst Chandreshwar claimed as the adopt- 
ed son of Krishna Kishore Narain Singh, 
deceased, who at his death was the nearest 
agnate of the last male holder. The 
appellants succeeded in their suitin the 
trial Court and were awarded possession 


of the properties by the decree of the. 


_ Subordinate Judge dated the 6th Febrnary, 
1923, and on the 27th February the Court 
of Wards got possession on their behalf, 
some of them being minors, of the pro- 
perties in the first three schedules. 

Asharfi Singh and other of his family 
and Ohandreshwar Prasad Narain Singh 
' each entered appeals to the High Court 
. against the decision of the trial Court, 
and thereafter in 1924 theyjpetitioned the 
Court to appoint a Receiver over the pro- 
perties pending the appeal. A Receiver 
was appointed over the properties in 
. schedule 3 whilst the properties in sche- 
dules 1 and 2 were directed to remain. 
in the hands of the Oonrt of Wards, the 
Oort considering that they were. thereby 
sufficiently protected. .On appeal the High 
Court by its decree, dated the 13th-Anril, 
1926,-set aside the judgment of the trial 


lanta). 


~ perties the subject of the suit. 
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Court and declared the title of Chand resh» 
war and Asharfi in priority to the appel- 
lants, The questions: for decision in the 
suit appear from the following passage 
takeh from the judgment of this Court on 
appeal. “The claim is resisted by Chand- 
reshwar Prasad cited as defendant No. 35 
in this action (appellant in F, A. No. 39 
of 1923) as also by Asharfi Singh and 
others cited as defendants first party 
(appellants in F. A. No. 132 of 1993), 
Ohandreshwar Prasad claims to have been 
alopted by Krishna Kishore Narayan 
Singh on the llth June, 1905, in dattak 
form; and it is conceded that ‘he is en- 
titled to succeed to the estate in suit pro- 
vided he makes good his assertion tbat 
he was so adopted by Krishna Kishore, 
The defendants first party alleged that 
they are agnatic relations of Krishna 
Pratap Inder Narain Singh and they claim 
to be his nearest heirs. They rely upon 
a pedigree which shews that-Tanu Jha 
had two sons Banwari Jha and Bhagirat 
Jha and that they are the «direct male 
descendants of Banwari Jha. The plaint- 
iffs do not deny that the defendants first 
party are the direct male descendants of 
Banwari Jha but they deny that B&nwari 
was the son of Tanu Jha. They do not 
deny that the defendants first party would 
have & better claim than they, provided 
they made good their assertion that they - - 
are the agnatic relations of Krishna Pratap 
Inder Narain Singh. 

The High Court found that Asharf 
Singh and the others associated with him 
in that appeal had established their case 
that they were the gotiasof Krishna Pratap 
Inder Narain Singh and entitled to 
succeed tothe estatein preference to the 
plaintiffs in that suit (the present appel- 
The Oourt also found that 
Chandreshwar Prasad had established the 
validity of his adoption by Krishna Kishore 
Narain Singh and was entitled. to suc- 
ceed in preference to all the other parties, 

The present respondents, Chandreshwar, 
Prasad and Asharfi Singh, thereupon‘appli- 
ed to the Judge of the trial Court for resti- 
tution unders. 144 of the Code xof Civil — 
Procedure claiming that by virtué:: of the 
decision ofthe High Court on appeal. in 
which their title had been declared ‘they 
ought to be put in possession of the  pro- 


e t Asharfi 
Singh claiņed possession of the properties 


. in schedules 3 and 4.by reason of the compro- 
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"mise effected between himself and Ohand- 
reshwar in Suit No. 176 of l9sIland this 
'wasnot opposed by Ohandreshwar. The 
'applicationg were opposed by the appellants 
'who contended that under the judgment 
of the High Court on appeal no decree 
for delivery of possession had been 
made in favour of the applicants who 
‘were not in possession of the properties 
before the suit, and that the most that 
-Gould be ordered by way of restitution 
was that the properties should be put 
. back into the possession of the persons 
‘who held them before the trial Court's 
` decree was executed, namely, the Receiver. 
- They further contended that as Chand- 
reshwarhad brought no suit to recover 
possession within 12 years of the attach- 
ment ofthe properties by the Criminal 
Court and as the suit of 1911 brought 
by Asharfi was ` dismissed their claim 
was barred by limitation. This point, 
however, as appears from the judgment of 
.thelearned Subordinate Judge was not 
pressed in judgment before him. 

- The Subordinate Judge held that as 
‘the trial Court's decree had been set 
aside by the High Court the applicants 
were entitled to be restored to the same 
position which they would have occupied 
but for. such decree, Strictly speaking, 


restitution in such .& case would mean . 


--yeplacing the properties in the handsof 
the Receiver asthe title of the applicants 
thereto had been declared by the High 
. Court and as the learned Judge considered 
that the possession of the Receiver was 
the possession. of the Oourt for the benefit 
of the person entitled thereto he held 
that the applicants were entitled to pos- 
session by way of restitution. He 
-accordingly ordered possession tobe given 
.to them. ai t : 
. Inappeal before us it is argued that 
s. 144 of the Oode of Civil Procedure 
-does not entitle the Oourt to do more 
than restore the property to. the posses- 

a sion of the Receiver, for restitution cannot 
. be made to a party who ,was not in pos- 
-gession before, It is further argued that 
as Ohandreshwar has not brought any 
Suit to recover possession within 12 years 
of the death of Mulukrani Kuer when his 
title became vested, his claim *to pos- 
- session is now*barred, by e Art. 141 of the 


First Schedule of the Indian Limitation 


Act. These questions seem tọ me to de- 


- pend upon whether, or not Chandreshwar | 


: assert his 
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must be deemed to have been out of 
possessiun since the death of Mulkurani 
Kuer, If he wasin possession, then the 
Statute would not run against him for 
there would be no necessity for him to 
right to that which he 
already had. Where disputes arise be- 


- tween claimants as to possession of im- 
-moveable propsrty and the property is 


placed in the hands ofa Receiver by the 
Qourt pending the determination of the 
question of title the Oourt takes posses- 
Bion through ite Receiver on behalfof the 
party who may ultimately establish his 
title and from the moment the title is 
determined the possession must be deemed 
to have been the possession of the 
lawful owner whose title has been 
established. Nor dol think it makes any 
difference whether the property is attach- 
ed by the Magistrate under the provisiona 
of the (ode of Oriminal Procedure or 
placed in the possession of a Receiver 
appointed by the Civil Court, In Dwijendra 
Narain Roy v. Jogesh Chandra Dey (1) the 
matter isdealt with in the judgment of 
Mookerjee, J. as follows:— f 
“When the Court. has- appointed a 
Receiver and the Receiver isin possession, 
his possession is the possession of the Court, 
and the possession of the Court by its 
Receiver is the possession of-all parties to 
the ‘action according to their titles; In re 
Butler (2), Bertrand v. Davies (3), Moir v. 
Blacker (4) and In re Ind, Coope & Co , (5). 
The property passes into legal custody 
as thè Receiver is in the position of stake- 
holder, and such custody is for the benefit 
ofthe true owner: Brojendra Kishore Roy 
v. Bharat Chandra Boy (6). Rameswamy 
Ayyar v. Muthuswamy Ayyar (7), Khagendra 
Narain Chowdhry v. Matangini Debi (8), 
Karan Singh v. Raja Baker Ali Khan (7) and 
Jagat Tarini Dasi v. Naba Gopal Chaki (10)." 


(1) 79 Ind. Cas. 520; 39 O. L. J. 40 at p. 57; A.I. R. 
1924 Cal. 600. * 


(2) (1863) 13 Ir, Ch. R. 456. _ 
(3) (869) 3] Neav. 429; 51 E. R. 1201; 135 R.R. 
504 


(4) (1890) 28 L. R. Ir. 375. ^ 
(5) (1911) 2 Oh. 223; 80 L. J. Ch.'661; 105 L. T. 356; 
55 S. J. 600. 
(6) 31 Ind. Cas. 242; 22 O.L. J. 283: 20 C. W. N: 
gl. : ' 
(7) 30 M. 12: 1 M. L. T. 397; 16 M. L. J. 541 
(8) 17 I. A 62; 17 O. 814; 5 Sar. P. O. J. 52848 Ind. 
Dec. (N. 8.) 1087 E O.). e 
(9) 9 I. A. 99; 5 A. 1; 4 Sar. P. C. J,.982; 2 Ind. Deo, 
(x. 8.) 1014 (P. C). 
(10) 34 O, 305; 8 O. L. J. 210, 
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The Oourt accordingly held in that suit 
that the successful plaintiff was not entitled 
to mesne profits from the defendant dur- 
ing the period that the Receiver had been 
in possession. Againin the earlier case 
of Sarat Chandra Maiti v. Bibhabati Debi 
(11) the same learned Judge after referr- 
ing to Brojendra Kishore Roy v. Bharat 
Chandra Roy (6) says: “That case is an 
authority for the proposition that when a 
property is attached undere, 146 of the 
Criminal Procedure Code, it passes into 
legal custody, and during the continuance 
of the attachment, such custody is for the 
benefit ofthe true owner. If the true 
owner was in fact in possession when the 
attachment .was effected, his possession in 
the eyeof the law is not interrupted. 
If, on theother hand, the wrong-doer was in 
possession at the time when the attachment 
took place, the effect of the attachment 
is to interrupt his possession,and from the 
moment of attachment the possession of 
the rightful owner revived in the'eye 
of thelaw. These results are deducible 
from the decisions of the Judicial_Com- 
mittee in Trustees and Agency. Corx. 
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dispossession of the owner or the dis- 
continuance of his possession.’ The case 
of Bhikuntha | Nath: Chathoraj v. Pro- 
sannamoyi Debi:(15) was not the ease of a 
Receiver and it does not appear to me to 


have any bearing upon the present point. 


In my opinion the cases reported in the 


Calcutta Law Journal correctly state the 


law on the subject, : 
The argument on behalf of the appel- 
lants is that if the property is merely 


restored to the Receiver as they contend. 


it should be, then they may be able to prove 
hereafter that they in fact had posses- 
sion of the properties before the Re- 
ceiver was appointed and that it ig 
not material at this stage, if s. 144 ig 
strictly complied with by putting the 
Receiver in possession, to determine this 
question of fact. It may behere stated 
that theappellants have appealed to His 
Majesty in Council from the High Court's 
deeision against them in their suit of 1920 
and that appeal is now pending and since 
the decision of the Subordinate Judge 
under appeal before us the preperty has 
again been placedin the possession of a 


Short (12), Secretary of State v; Krishnamani^-Receiver pending the appeal to the Privy 


Gupta (13) and Basanta Roy v.-Secretary 
of State for India (14). The-intervention 
of the public authoritiesfor the preserva- 
tion of peace, operates in the same way 
-as the vis major of the floods, and the 
construetive possession of the land is there- 
after,if anywhere, in the true owner. 
. While the Collector holds possession . for the 
benefit of the rightful owner, no posses- 
Bionon the part of the wrong-doer; can, 
by legal fiction, be deemed to continue so 
as to be available towards -the ultimate 
acquisition of title against the true owner. 
From this standpoint, no question of 
limitation really arises, because less than 
twelve years ‘elapsed between the con- 
firmation of the rent sale on the 18th 
February, 1904, and the attachment by the 
Magistrateon the 28th ,September, 1912. 
If during the attachment, the seisin or 
legal possession isin the trye owner, the 
attachment does not amount to either 


(11) 66 Ind. Cas. 433; 34 C. L. J. 302. 9 
5 g2) (1888) 13 A. 0. 793; 58L, J. P. O. 4; 59.6: T. 
677; 37 W. R. 433; 53 J, P. 132. 5 . 

(13) 29 I. A. 104; 29 C: 518; 6 O. W. N. 617; 4 Bom. 
L. R. 537; 8 Sar. P. C. J, 269 (P. O.). 

(14)°40 Ind. Cas. 337; 44 I. A. 104; 1P. L. W. 593; 
39 M. L. J. 505: 210 W N. 642: 18 A.L. J. 398; 25 
G, L. J. 487; 19 Bom, L. R, 480; (1917) M. W. N, 
482; 6 Ta W, 117; 22 M. L. T, 310; 44 O, 858 (P, O)). 


uncil. We are, however, 
only with the state of affairs a6 it existed 
atthe-date when the order now under appeal 
was passed. The appellants, however, urge 
that in the circumstances there is no 
immediate hurry to décide the question of 
their earlier possession and the point would 


only arise if their appeal to His Majesty in 


Council should fail. They contend thatif. 


they can establish their possession before 
the Receiver was appointed and if Chand- 
reshwar's title has become extinguished by 
his failure to sue for possession withi 

12 years of Mulukrani's death in 1908 then 
they would have a better right than Chand- 
reshwar, It is clear, however, that they 
cannot set up a title by adverse possession 
over 12 years for whatever possession«hey 
may have had in the beginning, assuming it 
ean be proved, came. to an end when the 
Receiver was appointed of the properties in 
schedules 2 and 3jn 1908 and of those in sche- 
dule 1 in 1915; nor have they since that date 
had possession except for a short period 
It is equally clear that Art, 141 has no ap- 
plication against the reversioner already in 
possession and if Iam right on the authority 
of the cases aboye cited in kolding that the 


(13) 81 Ind. Cas. 571; 51 O, 324; A, I, i 
769, ) 5 | 1 R 1924 Cal, 


concerned . 


94 
possession gf the Receiver in a case like the 
present is to be deemed the possession of 
the rightful owner then Chandreshwar has 
not lost his title by omitting to bring asuit 
within 12 yearsof the death of Mulukrani 
Kuer even if the appellants have proved 
possession before the appointment of the 
Receiver. 

It was contepded, however, that the 
Indian decisions should not be followed as 
they conflict with the views expressed in 
certain English cases which it is argued go 
to show that a Receiver of immoveable 
property does not take possession at all and, 
therefore, there was no disturbance of the 
appellants’ possession assuming that they 
could prove it. In Skip v. Harwood (10), 
decided in 1747 Lord Hardwicke, L. C., says 
“A decree for a Receiver............... eese is 
provisional only for the more speedy 
getting in of aparty’s estate, and securing it 
for the benefit of such person who shall 
appear to be entitled, and does not at all 
affect the right". In Vine v. Raleigh (17), 
Chitty, J., gays “A Receiver does not receive 
the rents and profits by virtue of any estate 
or title that is vested in him; he is merely 
the officer of the Court to collect the rents 
upon the title of some persons parties to the 
action". I-can find nothing in these decisions 
which conflicts with the viewalready express- 
ed; buttheappellants alsorely upon a dictum 
of James, L. J.,in Hx parte Evans, In re 
Watkins (18). In the course of argument 
the learned Lord Justice remarked "A 
Receiver of land never takes actual posses- 
sion; he only receives the rent.” That may 
be true in the case of lease-hqld lands which 
were the subject then under discussion, 
Itis equally true of the proprietor of such 
‘lands. The actual possession is with the 
tenant. The question there was between the 
rights of a judgment-creditor who had 
obtained a transfer of a legal mortgage of 
lease-hold lands belonging to his debtor and 
the*rights of the trustees in bankruptcy 
ofthe debtor. Before the bankruptcy the 
judgment-creditor had obtained from the 
Court án order forthe appointment of a 
Réceiver of the rents of the land. The 
- Coùrt:of Appeal held that the appointment 
of :a;--Receiver in the suit of the judgment- 
ereditor was such a delivery in execution 

E 4 3 e. ` 


(16) (1747) 3 Atk. 564; 26 E. R. 1195. 

. (17) (1883) 24 Ch, D. 238 at pe243; 49 L., T,%40; 31 
WIK, 855. 

(18) (1880) 13 Oh. D, 252; 49 L, d. Bk,?; 41 L.T, 
563; 28 W, R, 127, 
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by lawful authority of mortgage lands 
within the meaning ofs.1 of Act 27 and z8 
Viet. c. 112 as to render the judgment- 
creditor a secured creditor within the 
meaning of the Bankruptcy Act, 1869, in: 
respect of the judgment-debt as well as the 
mortgage-debt. Itis clear from the judg- 
ment that the Receiver and through him 
the judgment-creditor is regarded as having 
got actual delivery. 

In none of these cases is there to my mind 
anything which conflicts with the view 
already expressed. In my opinion the 
Subordinate Judge was right in directing 
possession to be made over to the respond- 
ents and these appeals should be dismissed 
with costs, 

Mullick, J.—I agree, The respondent 
Chandreshwar Prasad Narayan Singh is in 
possession of the properties in schedules 1 
and 2 and the respondent Asharfi Singh is in 
possession of the property in schedule 3, 
having been appointed Receivers by the 
High Oourt pending the disposal of the 
Appeals Nos. 17 and 18 of 1920 by the Privy 
Council. 

Mr, Pugh asks that we should modify the 
orders of the Subordinate Judge in the 
appeals now before us and declare that the 
Receiver will hold subject to any rights 
which his client Bishweshwar Pratap 
Narayan Sahi may have acquired by adverse 
possession since 1908. He says that even 
if the Privy Oouncil affirms the finding 
that his client has no title by inheritance 
he may hereafter be able to make out &- 
title,by continuous possession since the 
death of Musammat Mulukrani Kuer, : 

It is true that by reason of Art. 120 of the 
Limitation Act it is no longer open to 
Ohandreshwar Prasad to bring a suit for 
declaration of his title; but his title has in 
fact been declared in Suit No. 112 of 1920 in 
which he was a defendant and Bishweshwar : 
Pratap Narayan Sahi wasa plaintiff and 
the Subordinate Judge was justified in 
making restitution to Ohandreshwar Prasad 
of the properties in schedules 1 and 2 and 
to Asharfi ofethe property in schedule 3 in 
which Chandreshwar Prasad had admitted 
the title of Asharfi inthe course of Suit 
No. 176 of 1911. x 

Even if Bishweshwar Pratap Narayan can 


: prove that he got possession in 1908 the 


subsequent entry of Mr. Stevens the 
Receiver appointed in 1908 by the Magis- 
trate under s, 146 of the Code of 
Criminal Procedure and of Mr, Moore 
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the Receiver appointed by the Civil 
Court in 1911 put an end to the illegal pos- 
session of Bishweshwar Pratap Narayan and 
restored the ‘possession of the true owner 
Ohandreshwar Prasad Narayan. Bishwesh- 
war Pratap Narayan could not be heard to 
say that he was in adverse possession against 
any one during the occupation’of the 
successive Receivers since 19U8. 


It was useless, therefore, for the Sub- 
ordinate Judge to attempt to safeguard 
any further the title of Bishweshwar Pratap 
Narayan. 


ALN. A, Appeals dismissed, 


" 


PATNA HIGH COURT. 
First OrvinL Arrear No. 194 or 1924, 
- January 25, 1928. 
' Present:—Mr. Justice Ross 
: and Mr. Justice Wort. 
RAM DASS SAW AND OTHERS — , 
APPELLANTS 
E versus 
RAMNANDAN PRASAD SINGH AND 
OTBERS— RESPONDENTS, 
Mortgage—Prior and subsequent mortgages— Payment 
of prior mortgage by subsequent mortgagee—Merger— 
Intention to keep alive—Presumption from benefit. ` 
The question whether a prior mortgage which has 

been paid off by a subsequent mortgagee has been 
kept alive as against an intermediate mortgagee is a 
question of intention. This intention may be found 
from the deed or the circumstances of the transaction 
and may be presumed from considering whether it 
was or was not for the benefit of the parson who made 
the payment that the charge should be kept alive. [p. 
96, col. 2.] . 


Firstappeal against the decision of the 
Subordinate Judge, Patna, dated the 3lst 
May, 1974. 

Mesgrs. Shiveshwar Dayal and Chaudhury 
Mathura Prasad, for the Appellants. 

Messrs. N. C. Sinha and Bhuvaneshwar 
Prasad Sinha, for the Respondents, 
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JUDGMENT. . 

Ross, J.—This appeal arises*out of a 
suit on amortgage for Rs. 1,500 executed 
on ihe llth of December, 1914. The ap- 
pellants who were defendants Nes. 23 to 
27 claim priority in respect of their charge 
upon the mortgaged property. It appears 
that on the 11th of December, 1914, two 
mortgages were executed in favour of the 
plaintiff's predecessor, one a rehannama for 
Rs. 1,500 and the other a simple  mort- 
gage for the same sum. The appellants 
took two ijara leases of the land which 
was covered by the mortgages from the 
mortgagor on the 3iet of May, 1922, one 
in consideration of an advance of Rs. 1,800 
of which Rs. 1,250 was left with the 
ijaradar to pay off the rehan debt above- 
mentioned and Rs. 50 was paid in cash to. 
the mortgagor, and the other in consider- 
ation of Hs. 275 of which Rs. 250 was left 
with the ijaradarto pay off the balance of 
the rehan debt and Rs. 25 was paid in 
cash tothe mortgagor. The rehan debt 
was paid off accordingly and the appellants 
claim that they stand in the shoes of the 
rehandar and have priority over the simple 
mortgage. 

There are two questions, first, was the 
rehannama actually prior to the simple 
mortgage, and, secondly, if co, was that 
charge kept alive? On the question of 
fact the learned Subordinate Judge has 
pointed out that the numbers on the 
stamps ofthe rehan deed preceded the 
numbers on the stamps of the mortgage- 
deed and also.that the rehannama was 
registered first. These facts while suggest- 
ing that the rehannama was executed be- 
fore the simple mortgage, are not in them- 
selves decisive. But, in my opinion, there ` 
is internal evidence in the documents 
themselves to support this conclusion. Both 
the rehan and the mortgage recite the 
same long lists of debts forthe satisfac. 
tion of which they were executed. These 
debis plus the cash advance made at the 
time of execution amounted to Rs. 3,0C0 
and they are divided into two parts, The 
first parbof there debts amounts to a 
total of Rs. 1,68-2-9 which is expressly ` 
stated in the deeds. These debts were 
due: to the mortgagee. The remaining’ 
debts dye toothers titan the mortgagee 
amount with the present, advance, to 
Rs, 1801-13 3, although this total is rot 
expressly stated. In the, rehanmama the 
folowing pasfage occurs; 4 
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“ Therefore, we the executants requested 
. the said greditor Babu Munshi Singh to 
geta registered rehannama executed for 
Rs. 1,500 and a registered mortgage-bond 
for Rs.1,500 and to deduct out of the 
above-mentioned loan and rehan moneys 
Rs. 1,698 2-9 as specified above which he 
had already advanced them for re-payment 
of debt and decretal moneys and to make 
over to them dhe, balance money in cash 
in order to pay the decretal money and the 
debt due to the creditor and for meeting 
other necessary expenses” 


“and later on (he) © 
“deducted the entire rehan money 
Rs. 1,500 out of the abave-mentioned debt, 
Ra. 1,698-2-9 to the said mortgagee.” 


The simple mortgage contains the follow- 


ing passage : 


“We have allowed a set off of Rs. 198-2-9 
out of Rs. 1,698-2-9 which after payment of 
Rs. 1,500 under a rehannama deed, dated 
llth Desember, 1924, is justly due from 
us the executants against the said loan 
money due to the said creditor and have 
received the balance Rs, 1,301-13-3 in 
cash,” - 


. And there is a covenant that until re- 
payment of the money covered by this 
bond the mortgagor will not transfer and 
hypothecate the hypothecated properties 
directly or indirectly anywhere or in any 
way in the shape of thica ijara ete. It 
seems to me to follow from these recitals 
that the rehannama had been executed be- 
fore the simple mortgage. 

‘On the question of priority the learned 


` Vakil for the respondents contended that 


the money due on the simple mortgage 
was payable two years after execution, 
whereas the rehan was for seven years and, 
as the debt on the first deed. matured 
first, i& must be taken to have been exe- 
cuted first. 
ence cgn be drawn from these facts. The 
due date of the mortgage seems to have 
little bearing on the question whether that 
debt’ had priority and, in view of the 
internal evidence that in fact the rehàn- 
“nama was executed first, this speculative 
argument cannot be given any weight. 
The internal evidence also answess the 
argument that the two deeds should rank 
pari passu, 
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The rehan debt- was paid off by the: 
appellants who made the further advance. : 
The question whether it was kept alive . 
is & question of intention and intention 
may be found from the deed or the cir- 
cumstances of the transaction and may be. 
presumed from considering whether it was . 
or was not for the benefit of the person 
who made the payment that the charge. 
should be kept alive. Here an ijara for 
seven years from 1923 to 1929 was taken 
in 1922 for an advance of -Rs, 1,575 with, 
the condition that if the advance was not. 
re-paid, the ijara was to remain in force 
until re-payment. In 1922 the debt secure 
ed by the simple mortgage was long over- 
due. The rehannama which.was paid off 
by the later advance contained a reference 
to ihe simple mortgage, and an intention 
to keep the prior charge alive must be 
presumed, otherwise the security would be 
altogether precarious. 


I would, therefore, “allow this appeal 
and modify the decree of the learned Sub- 


_ordinate Judge by declaring that the sale 


of the mortgaged property will be sub- 
ject to the appellant's charge for Rs. 1,500. 
The appellants are entitled to the costs of 
this appeal, i 


Wort, J.—I agree. 


ALN, A, Appegl allowed, 
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OUDH CHIEF COURT. 
SECJND OWIL APPEAL No. 319 or 1927, 
December 22, 1927. 

Present: —Mr. Justice Pullen. — . 
THAKUR DIN TEWARI—DEFENDANT 
No, 2— APPELLANT 
versus 
Pandit UMA PRASAD DUBEY 

AND OTHE»S—RESPONDENTS. 

Landlord and tenant—Notice of ejectment-—Plea of 
wunder-proprietary rights negatived by Revenue Court— 
Suit for declaration by landlord that defendant has 
no under-proprietary right, whether maintainable. | 
- Where the defendants contested a notice of eject- 
ment on the ground that they were under-pro- 
prietors but they were held by the Revenue Court 
to be holding the land under a special agreement and 
decree of the Court : 

Held, that the landlord was entitled to sue for a 
declaration that the defendants had no under-pro- 
prietary right in the land. [p. 98, col. 1.] . 

Mohammad Mumtaz Ali Khan v. Mohan Singh (1), 
Thakur Chhatardhari Singh v. Bhagwan Din (2), 
Maheshar Parshad v. Babu Muhammad Ewaz Alt 
Khan (3) and Mohammad Abul Hasan Khan v. Prag 
(4), referred to. 


Appeal against a decree of the Additional 
Subordinate Judge, Fyzabad, dated the 8th 
of August, ‘1927, upsetting that of the Mun- 
sif, in addition to strength at Fyzabad, 
dated the 6th April, 1927. 

Mr; R. D. Sinha, for the Appellant. - 

Mr, Radha Krishna, ior the Respondents, 

JUDGMENT.—This is an appeal from 
an order of the Additional Subordinate 
Judge of Fyzabad who allowed the appeal 
from the probationary Munsif and decreed 
the suit brought by a zemindar for a decla- 
ration that the defendants are only tenants 
of certain plots and had no under-prgprie- 
tary or pukhtadari rights’ in them. The 
main ground of appeal is that the plaintiffs 
had no cause of action in the present suit, 
It is true that the defendants did not in 
the present case assert. that they had under- 
proprietary or pukhtadari rights. They 
contested the suit on other grounds, in 
particular, on the question of jurisdiction 
and on the question of limitation. The 
plaintiffs issued a notice of ejectment to 
the defendants and they contested the notice 
on the ground that they wee under-pro- 
prietors. This case was contested up to 
the Board of Retenue and the final decision 
of the suit was thet the present defendants 
were not liable to ejectment as they held 
the plots under a special agreement and a 
decreg of the Court. It is now argued 
before’me on behalf of the appellants that 
that decision settled the question once for 
all and that it would be impossible for the 


li 
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-appellants ever again to'set up title as 
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under-proprietors. In support of this view 
I am referred to a case reported as Moham- 
mad Mumtaz Ali Khan v. Mohan Singh (1), 
where it is held that a simple assertion of 
proprietary rights in a judicial proceeding 
which ex hypothesi was unfounded at the 


.date when it was made, cannot, by the mere 


lapse of time, convert what was a tenant's 
title into that of an under-proprietor. It 
is, therefore, argued that the appellants can 
never again revive the pleas which they 
made in the Revenue Courts and such pleas 
must be taken to be mere verbiage as held 
in a deeision of the late Court of the 
Judicial Commissioner of Oudh in a case 
reported-as Thakur Chhatardhari Singh vy. 
Bhagwan Din (2). I am also referred to 
another case of the same volume, at 
page 372, Maheshar Parshad v. Babu 
Muhammad Ewaz Ali Khan (8), where it 
is laid down that it is not merely an asser- 
tion of an adverse title on the part ofa 
tenant which necessitates a suit for a dec- ` 
laration on behalf of the landlord with 
respect to bis title. It isonly when on the 
basis of such an assertion an order adverse 
to the landlord has been passed by ‘the 
Revenue Court, that the landlord will be 
required to-file a declaratory suit; but thia 
is nota casein which the landlord was in 
any way bound to file a declaratory suit, 
In my opinion it is a case in whicha cloud 
has been cast upon his title which has not 
been finally removed by the decision of the 
Revenue Courts which are not competent 
to decide the question of under proprietary 
title. A very similar question arose in & 
case decided.by their Lordships of. the 
Privy Council, reported as Mohammad 
Abul Hasan Khan v. Prag (4). In that 
case the defendants did not in their 
written pleadings claim to hold any under- 
proprietary right in the village, nor any 
Position in the village other than that of 
tenants, but they had previously filed objec 
tions in Revenue Courts claiming to bè in 
possession of certain villages as zemindars, 
and in that case their Lordships held that 


‘the landlord was entitled to bring the suit 


(1) 74 Ind. Cas.476; 26 O. 0. 231; A. I. R. 1923 P. 
O. 118; 21 A. L. J. 757; 45 A. 419; 45 M. L, J. 623; 9 O, 
& A.L. R. 901; 10 O. L. J. 383; 19 L. W. 283; 400, 
L. J; 295; 28 C. W. N. 840; 33 M, L. T, 321; 501 A. 


202 (P. O.. .; 
(2) 7 020. 187, ° 

' (8) 7 0. 0, 372, ies 
(4) $8 Ind. Cas, 814; 20 O. 0. 8, 13 A. L. J. 148; 21 

M. D. J. 102; 19 Bom. D, R. 202; (1917) M. W. N. 232 


and 456, 32 M, L. J. 388; 210, W, N. 582, 2€ 0, L, Jı 
168; 8 0. L. J, 34 (P, 0). 


$8 

againet them. This case was referred to 
and a similar view expressed by a Bench 
of the late Judicial Commissioner's Court 
in a case reported as Raja Bishunath Saran 
Singh v. Sitla Bakhsh Singh (5). I find, 
therefore, that the plaintiffs had in this 
case arightto sue and as their claim was 
not contested in the sense that the defend- 
ants did not assert any pukhtadari or under- 
proprietary rights the plaintiffs were entitl- 
ed toa decree. 

Another question raised in this appeal 
is that the lower Appellate Court passed a 
decree .against one of the respondents on 
the basis of a compromise. That compro- 
mise was executed by one of the respond- 
-ents only,and as this was a joint tenancy, 
the compromise, not being executed by the 
other defendants, was incomplete, and no 
decree should have been pessed. The 
decree should be one for a simple declara- 
tion that the defendants had no rights 
pukhtadari or under-proprietary; in the 
plote, I order that the decree of lower 
Court should be amended to that extent, 
In other respects the decree of the lower 
Court stands, and I dismiss the appeal with 
costs, ! 

- Q.H Decree modified. 


(5) 79 Ind. Cas. 784; 100. L. J, 315; A. L R. 1024 
Oudh 69; L, R. 5 A, (0) 57. 


OUDH CHIEF COURT. 

Frest Civin APPmaL No. 67 or 1927, 
December 19, 1927. 
Present:—Sir Louis Stuart, Kz,, Ohief 
Judge, and Mr. Justice Hasan y 
Raja Rajgan Maharaja JAGATJIT 
SINGH SAHEB—Dsrenpant— 
APPELLANT 
- versus 
BIRJMOHAN DAS—PLAINTIFF—  * 

i RESPONDENT. 

TMst—Property held by owner subject to obligations 
of religious character—Y alidity of tenure—Charitable 
and Religious Trusts Act (XIV of 1920), s. 8. 

There can be a valid tenure in law where the 
owner of a property holds it subject to certain 
obligations for the maintenance tf a religious institu- 
tion. [p. 102, coi. 1.] 

. Mahomed Raza v. Yadgar Hussain (1) and 
Ashutosh Dutt v. Doorga Churn Chatterjee (2), refer- 
ted to. 

Where property is granted to a person, subjêci to 
the condition that he may retain it so long'as a 
temple is in existence and as long as he pays 
rent to a superior proprietor, it is not trust pro- 
„party within the uri of the Charitable pad Reli- 
gious Trusts Act of 1920. [p. 101, tol. 2.] 
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First appeal against a decree of the 
Subordinate Judge, Kheri, dated the 16th 
February, 1927, i 

Messrs, Ali Zaheer, Bisheshwar: Nath and 
Bhagwati Nath, for the Appellant. 

Messrs, A. P. Sen and S.C. Das, for the 
Respondent. | ] 

JUDGMENT, 

Stuart, C. J.—The suitout of which 
this appeal arisescame to be instituted in 
the following manner. There is in the 
District of Kheri a small town called 
Dhaurahra, which was formerly a portion 


‘of what was known as the Dhaurghra 


Estate, which was held by certain Jangre 
Thakurs. This Estate was confiscated after 
1857 and divided amongat certain grantees, 
the portion which included Dhaurahra town 
being granted to Captain John Hearsey. 
Captain Hearsey sold this village to a Colonel 
Boileau, and Colonel Boileau sold it to the 
Maharaja of Kapurthala, the predecessor- 
in-interest of the present defendant-appel- 
lant. According to tradition Tulshi Das, 
the author of the Ramayana, visited 
Dhaurahra in the seventeenth century. It 
is admitted on both sides thatin connec- 
tion with this alleged visit a temple came 
into being. In the First Regular Settle- 
ment of the Kheri District Mahant Gobind 
Das, who was manager of this temple, ap- 
plied to the Settlement Officer in respect of 
rights in Dhaurahra. His claim included 
two prayers one in respect of rights to 
lands in Dhaurahra which he asserted 
were in his possession and the other in 
respect of rights to lands in Parauri which 
he deserted had formerly been in his 
possession but from which he had been 
subsequently dispossessed. His claim was 
against Oolonel Boileau, who was then the 
owner of the village. We are not con- 
cerned with the decision as to the rights n 
Parauri. We have, however, to note that 
the latter only were the rights which, 
according to the Mahant, had been granted 
by a certain Raja Arjun Singh who, as far 
as we qan gather from the wajib-ul arg 
was in possession of the Estate from 1837 
to 1855, The rights in Dhaurahra, he 
stated, had been granted by a King of 
Oudh. Colonel Boileau took the position in 
respect of Dhaurahra rights that they had 
been granted by a talaugdar in the time 
of the Kings of Oudh and not by a King. 
The order ofthe Extra Assistant Commis- 
sioner on this application was passed on 


the 18th of March, 1871, It is filed aa 
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Ex. A-9. The decree in accordance with 
the order is filed Ex. 1. Itis of thesame 
date. The. order on the decree can be 
stated practically infull. It is very short! 
“434 bighas 10 biswas of land as detailed 
ware awarded to Mahant Gobind Das in oc- 
cupancy right on condition that he paid the 
land revenue assessed upon those lands 
together with 15 per cent. to Colonel 
Boileau the superior proprietor.” : 
Thatis all whichthe decree states, but 
the judgment states that Mahant Gobind 
Das and his heirs are entitled to remain 
in possession of this land “as long as the 
thakurdwara” (i.e., the temple) "existe." It 
further stated that their rights should be 
heritable but not transferable. Mahant 
Gobind Das remained in possession accord- 
ingly. We find that on the 16th Septem- 
ber, 1916, he executed a registered deed of 
agreement in favour of Brijmohan Das, 
the present plaintiff respondent, who was 
his disciple. In this he stated that of his 
own will he transferred to Brijmohan Das 
all his rights in the lands in question. Io 
this document he stated very clearly, that 
the grant of the rights in these lands had 
‘been made by a Raja of Dhaurahra in 
the name of the temple, that he (Mahant 


Gobind Das) was as Mahant the manager’ 


of the temple, and that the grant had been 
made forthe expenses ofthe temple and 


for its maintenance. The agreement laid. 


down very clearly that no manager had 
the right of transfer. This agreement is 
Ez. A-4. It is somewhat surprising, after 
having read the averments of Mahant 


Gobind Dasin Ex. A-4, to find tHfat in, 


1919 it was ascertained that he himself 
had been alienating the property freely. 
In that year there was decided iu the 
Oourt of the Subordinate Judge of Kheri 
a suit-between the Maharaja of Kapur- 
thala as plaintiff and Mahant Gobind Das 
and Brijmohan Das with others as defend- 
ants, Mahant Gobind Das had made three 
transfers prior to the 16th September, 1916, 
of what he had himself described as temple 
property fora total considergtion of more 
than Rs. 3,200. This wasa suit, which pur- 
ported to be brought by the Maharaja of 
Kapurthala as superior proprietor, for a 
declaration that certain transfers made by 
. Mahant Gobind Das and Brijmohan Das 
were, invalid and ineffective. 
was decided on the 29th May, 1919. It was 
dismissed, although it was found that these 


transfers had been made, and that these 
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The suit ' 


9) 


persons had no right to make the transfers, 
because it was found that the plaintiff was 
notentitled to adeclaration. We find on 


reference to our registers that the Maha- , 
raja of Kapurthala appealed against this | 
decision and that his appeal (First Civil. 
Appeal No. 55 of 1919) was dismissed on the | 
97th May, 1920, by the Judicial Commis- | 


sioner, but there is no exhibit on the record 
to show the judgment in (hat appeal. In 
1921 there was a further litigation. The 
Maharaja again brought a suit for a declara- 


tion that certain other transfers made by. 
Mahant Gobind Das and Brijmohan Das, 


were.invalid. On this occasion he obtain- 
ed a decree from the Subordinate Judge of 
Kheri on the 22nd September, 1922. This 
is Ex.3. Some of the defendants appealed 
against this decree to the Oourt ‘of the 
Judicial Commissioner. 4 
dismissed on the 17th December, 1923. The 
decision is Ex. A-1. 


judgment, it being stated there that the 


property had been granted by Raja Arjun ' 


Singh. As we have shown, it,was never 


suggested that the Dhaurahra property was. 


granted by Raja Arjun Singh. 


The next proceedings were proceedings 


by the Maharaja against Brijmohan Daa 
alone under the provisions of Act XIV of 


.1990. Unders.3the Maharaja applied to 


the District Judge of Sitapur on the ground 


that the Dhaurahra temple was the pro-' 


perty of a trust created or existed for & 
public purpose of a charitable or religious 
nature, for directions that Brijmohan Das 
should furnish through the Court particulars 
as to the" nature and objects of the trust 
and other partieulars. 
apparently asserting that there was no such 
trust, undertook to institute within three 
months a suit for a declaration to that 
effect. The District Judge ordered stay 
of proceedings, and the suit out of 


which this appeal has arisen was institut. ` 


ed. It has been decreed. The présent 
appeal is preferred. 

We have 
uaderstanding the form of thesuit. Act XIV 
of 1320 provides only for such a suit being 


instituted, when the existence of the trast 


is denied or when there is a denial that it , 
isa trast, to which the Act applies, Brij- | 
mohan Pas lias not asked for a declaration © 


to eisher effect, H3 has asked for a daelara- 
tion that the land which was eoverel by 


ihe Gettlemant decres (Hx, 1) is nok wf ` 


Their appeal was | 


It is to be noted that’ 
there is a slight misdescription in this” 


Brijmohan Das, ' 


been put to some difficulty in ` 
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property given for religious or charitable 
purposes, and js not governed by Act XIV 
of 1920, but that the said property was 
given for the maintenance of the ancestors 
of the plaintiff and his successors 
and that the plaintiff is the occupancy 
tenant of the land. He has received a 
declaration to this effect. Although we 
should have been in a better position to 
decide the suit had we known how the 
plaintiff came to*esk for such a declaration 
we note that the defendant took no excep- 
tion to the form of the suit either in the 
lower Court or inappeal. It would have 
been advantageous if theapplication of the 

laintiff before the District Judge and the 
District Judge's order had been proved 
before ug, They have not been proved 
before us. We must, however, consider the 
Buit as maintainable in view of the action 
ofthe parties, We have further to note tbat 
fix, 4 isa certificate of the Local Govern- 
ment granting the plaintiff permission 
under s.86 of Act V of 1808to bring a 
suit against the defendant, (who is a Ruling 
Prince) fora declaration that the plots of 
land known*as Ohak Ram Patti situated in 
village. Dhaurahra, Pargana Dheurahra, 
District Kheri, which are in his possession 
are not trust property. We, therefore, pro-. 
pose to deal with this appeal upon its 
toerits, The frst point which I wish to 
hote is that it is clear upon the evidence 
and the admissions of parties that the 
temple came into existence many years 
before the grant was made, Itelearly came 
into existence aboutthe seventeenth cen- 
tury, and the grant could nothave possibly 
"been made at the earliest until the eigh- 
teenth century as it was made either 
during therule of the Kings of Oudh or 
possibly of the Nawabs. The next point 
upon whichI lay stress is that there is 
absolutely no evidence to show the nature 
of the grant prior to the decision of the* 
Battlement Court in Ex. A-9. The evi- 
dence afforded by the decision of the Settle- 
ment Court as tothe nature of the grant 
is simply this. Mahant Gobind Das and 
ehis heirs were to hold this land as occu- 
pancy tenants without power of transfer 
Ko long asthe temple existed. It was no- 
where said that they were to hold it as 
mqhants of the temple, It was nowhere 
said that the temple was the grantee, It 
was not even said that any portion, of 
the invome front these lanfis was to be 
Mevoted towards the maintenanceof worship 
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or other objects connected with the temple. 
It isfurther to be noted that here there 
was nothing in the nature of a college or 
asihan. There was a sole mahant who 
nominated a disciple as his successor, 
The evidence afforded by the Settlement 
proceedings would certainly go to show not 
only that the grant was not made to the 
temple but that the grant was made to 
Mahant Gobind Das as long as the temple. 
existed. Itistruethatin the subsequent 
agreement (Ex. A-4) Mahant Gobind Das 
makes a distinct assertion that the grant 
was tothe temple and not to himself. It 
is clear that he could have no personal 
knowledge on the subject. The Settlement 
proceedings to which he wasa party chow ` 
that he was absolutely vague even as to 
the time when the grant was made, and 
that he did not know who had made it. 
Further, the value of his assertions that the 
property was. temple properly is nullified 
by the fact that before he made those asser- 
tions he had -been dealing with the pro- 
perty as though it was hisown,in fact cone 
travening the terms of the decree which 
gave bim title. That had given him herite 
able but non-transferable rights. It is 
admitted by the plaintiff-respondent that 
the temple in question is a temple to which 
the public have access, but we are not 


.dealing here with the question as to whe« 


ther the temple is apublic trust. We are 
dealing with the question as to whether 
this particular grant was a grant to the 
temple or a grant to Mahant Gobind Das 
and his heirs. There are in the grounds 
of appeal pleas that the plaintiff's suit was 
barred on the principle of res judicata and 
on the principle of estoppel. I can find 


. nothing to bar iton the principle of res 


judicata, Tt is true thatin the judgment 
(Ex, A-8) the learned Subordinate Judge 
decided that the Maharaja of Kapurthala'a 
predecessor-in-title had given the land 
and the groves in suit by way of muaf 
to Mahant Gobind , Das’s ancestor for the 
purpose of meeting the expenses of the 
thakurdwéra, But this decision was based 
entirely upon*the interpretation: of tha 
judgment of the Settlement Court to which 
I have already adverted. The learned 
Judge said “the fact that the judgment 
decreed that the defendant No. land his. 
Euecessors were to hold possession so long 
only as the thakurdwara remains ine ex- : 
istence clearly goes to, show that the land 
was granted fcr the expengea for tha 
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maintenance of the thakurdwara which is 
in existenee in this patti". It was for that 
reason and for that reason alone that he 
decided this issue in this manner, and his 
decision isno more than the statement of 
the legal meaning which he attaches to 
the words of the Settlement Court's judg- 
ment anddecree, The legal meaning to 
be attached to these words constitutes a 
question of law, and cannot be considered, 
in my opinion, binding on a subsequent 
Court especially as nothing turned on 
this decision. Although this point was 
decided in favour of the Maharaja of 
Kapurthala his suit, as has already been 
stated, was dismissed, and the dismissal 
was upheld on appeal. In the second 
litigation there was no decision on the 
pointin question. Further, I can find no 
ground of estoppel. I consider the 
evidence afforded by Mahant Gobind Das's 
statement in Ex. A-4 of no value at all 
and I find myself in consequence con- 
fined for the decision in this appeal to 
the interpretation which I place upon the 
Bettlement proceedings. There is no other 
evidence that I can see of value in the 


matter. Although there are decisions to. 


the effect, that the evidence as to the 
manner in which property has been treated 
by the heads of religious institutions is 
valuable to show that the property in 
question pertains to the institutions and 
noi to the heads in their individual capa- 
city, none of these decisions assist par- 
ticularly towards determining the nature of 
the title in the property in question. 
There is, however, a recent decision of 
their Lordships of the Judieial Committee 
which isof very great value as a guide 
towards the determinationof the point. I 
refer to the decision in Mahomed Raza v. 
Yadgar Hussain (1). There in acase very 
similar to this where the Ohief Commis- 
sioner of the Central Provinces had ordered 
that certain villages were to remain re- 
venue-free, as long as a certain imambara 
was in existence, on the condition that the 
income arising from the muafi was pro- 
perly spent and’ reports of ‘management 
were submitted toGovernment for sanction, 
their Lordships decided that the grant 
was not wakf but a personal grant sub- 
e 


A 

(1) 80 Ind. Cas. 645; 51 I. A. 192: A. I. R. 1921 P. O. 

.L. J. 116; 51 O. 448; (1924) M. W. N. 447; 

E 28 0. W. N.937; L. R. 5 A. (P. C.) 76; 21 
. 0). 
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ject toa condition, I donot think that I 
am falling into the error of construing the 
terms of one document from the meaning 
attached to the terms of another in arriv- 
ing at the conclusion that the doctrine 
laid down by their Lordships in this deci- 
sion assists materially to the decision of the 
present appeal. Here we fipd that the Set- 
tlement Officer, while giving Mahant Gobind 
Das and his heirs rights as occupancy 
tenants without a right of transfer, 
without any condition as to the purposes 
to which the income .of the land was to 
be devoted, without ány reference to their 
being mahants of a particular temple and 
without suggesting that the temple was to 
benefit from their - possession super. added 
the condition aslong as the temple would 
last, In the case before them, their Lord- 
ships held that the grant was a grant sub- 
conditione although the temple benefited 
very largely from the grant, The expen- 
Bes of the temple had to be defrayed from 
the revenue and the income arjsing from 
the muafi had to be properly spent and, 
reports of management had to be submitted: 
to Government for sanction. Nevertheless. 
they held that the grant was not a grant to: 
the temple but agrantto an individual on 
the condition that he satisfied certain ex- 
penses of the temple from the income of. 
the property granted. Here the case is 
very much stronger, for here there are no 
conditions requiring the mahant and his 
successors to devote any portion of . the 
income towards the expenses of the temple, 
They are granted the property subject 
only to the condition that they may retain 
it so long as the temple is in existence, 
For the above reasons I consider that the 
suit of the plaintiff-respondent has been 
rightly decreed and would dismiss this. 
appeal with costs, 


Hasan, J.—This is the defendant's. 
appeal from the decree of the Subordinate 
Judge of Kheri, dated the 16th of February, 
1927. : x 


The suit in whith this appeal is made 
arises out of proceedings taken by the 
appellant against the plaintiff-respondent 
under Act XIV of 1920. The- purpose of 
the suit is to obtain a tleclaration that the 
propyry in suit is not trust property within 
the meaning of the said Act. That Act . 
deals with “express or constructive trust 
created or existing for a public purpose 
of a charitable or religious nature". It is 


102 


not contended that the case before us can 
be a case of constructive trust. If the 
matter at all falls within the purview of 
‘Act XIV of 1920 then the present case 
must be a case of express trust. The trial 
Court is of opinion that no such trust has 
been established and.has, therefore, granted 
the decree which is now being challenged 
in appeal. 


The learned Ohief Judge has, if 1 may 
respectfully say so, exhaustively and ably 
dealt with the question in issue and I have 
very little to add as' I entirely concur with 
him inhis opinion thatthe appeal should 
be dismissed. : 


It seems tome that there can be a per- 
fectly valid tenure in law where a person 
holds property as an owner burdened with 
& charge for the support of a religious 
foundation [See the case of Ashutosh Dutt 
v. Doorga Churn Chatterjee (2); and fur- 
ther there can be a'valid tenure inlaw where 
the owner of a property holds it subject 
to certain obligations for the maintenance 
of a religious institution ; see the case of 
Muhammad Raza v. Yadgar Husain (1). I 
think that the present case is of the latter 
character. Whatever might have been the 
nature of the title on which the property 
now in suit was held as a subordinate 
tenure prior to the confiscation of the soil 
of Oudh under Lord Canning’s proclama- 
tion of March, 1858, the title and its nature 
must now be sought in the decree of the 
Court of Settlement passed in the present 
case on the 18th of March, 187 1, (Ex. A-¥). I 
construe this decree to mean that the plaint- 
iff's predecessor-in-interest obtained under it 
aright of occupancy with the incidents of 
heritability and non-transferability attached 
to it. To this right of his was added the 
obligation of. maintaining the thakur- 
dwara. It need hardly be said that the 
essénce of a trustfor a public or religious 
purpose lies in its characteristic of per- 
manency. I cannot conceive the possibility 
of such atrustina tenure where the tenure 
can come to an end on default or even on 
the exerciseof volition on the part ofthe 
trustee. In the present case the right of 
occupancy which the plaintiff's predecessor 
had obtained in thedands in suit from the 
Settlement Court was liable to be extin- 


(2) 6 I. A. 182; 5 O. 438; 5 C. L. R. 296; 4 Sar. P. O. 
J. 58; 3 Suth. P. O J. 694; 3 Ind. Jur. 571; 3 Shome L. 
R. 32; 2 Ind. Dec. (x. s.) 888 (P. O.). 
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guished altogether in the event of non- 
payment or refusing to pay ‘rent to the 
guperior proprietor. 
By the Court.—The appeal is 
missed with costs. 
G. H, 


dig- 


Appeal dismissed. 


OUDH CHIEF COURT. 
Srconp Rent Arpeat No. 5 or 1927, 
December 13, 1927. 

Present: —Mr, Justice Pullan, 

Raja BHAGWAN BAKHSH SINGH, 
TaLUQDAR—PLAINTIFF—A PPELLANT 
versus 
THAKUR DIN-—DEFENDANT— RESPONDENT. 

Second appeal—Finding of lower Appellate Court 
based on supposed admission —No admission in fact— 
Finding, whether can be challenged in second appeal. 

Where the lower Appellate Court has based its 
finding on a supposed admission of a party and it 
turns out that there is no such admission, the 
finding can be challenged in second appeal. [p. 103, 
col, 1. ` 

Second Rent appeal against a decree of 
the District Judge, Fyzabad, dated the 23rd 
October, 1926, upholding that of the Assist- 
ant Collector, Firet Olass, Sultanpur, dated 
the 5th July, 1926. 

Messrs. R. D. Sinha and G. C. Sinha, fcr 
the Appellant. 

Mr. Haider Husain, for the Respondent. 

JUDGMENT.—This is a second appeal 
from an order of the learned Distriet Judge 
of Fyzabad upholding the decree of an 
Assistant Collector in a suit for arrears 
of rent. The learned District Judge has 
stated in his judgment that the sole point 
for determination in the appeal is "what 
is the annual rental of the land in suit". 
Now if. this were so it would appear 
prima facie that this isa pure question 
of fact which cannot be -challenged in 
second appeal. Buta perusal of the judg- 
ment ofthe learned District Judge shows 
that it is not the case. No doubt, the ques- 
tion before the Court was whether the rent 
of this holding was Rs. 105 as settled ina 
lease of the year 1866 granted by the taluq- 
dar or Rs. 193-8; agentered inthe revenue 
papers from the year 1898 to the present 
time, but the decision of the Court below 
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did not turn on the evidence as to whether 
the defendant was holding on the leass of 
1866 or the alleged agreement of 1898 but 
on the view taken by the learned Judge as 
to the effect of certain proceedings which 
were conducted simultaneously with this 
suit in the Revenue Courts. The learned 
Judge held, following the Assistant Ool- 
lector, that the present plaintiff had made 
an admission iu the parallel suit that the 
rent of the holding was Rs. 105 and the judg: 
ment of the Court below contains the follow- 
. jug conclusions: i 

“As the evidenceon the record stands at 
present I am bound to hold upon the admis- 
sion of the parties themselyes: in the 
ejectment suit that the rent of the holding 
is Rs. 105 and not Rs. 195." 

If it can be shown in appeal that there was 
no such admission it appears to me that the 
finding of the Court below can bechallenged 
in second appeal because the learned lower 
Court has made a mistake in law. J cannot 
find inany part of the judgment that the 
Court has considered the comparative value 
of the evidence given by the parties aa 
: apart from this so-called admission. 

This case has a long history. On the 13th 
of November, 1922, the present plaintiff as 
talugdar issued a notice of ejectment on the 
defendant describing him as a thekadar, 
No amount of rent is stated in the notice 
and this was not necessary as no Court- 
fee is charged on such a notice. On the 
9th of December, 1922, the defendant filed 
a suit to contest the notice of ejectment in 
which he stated that the rent as stated in 
the village papers was Rs. 193-8 and he 
paid Oourt-fees on that amount but he 
added that he, as a matter of fact; only paid 
Rs. 105 as a shankalapdar under the lease 
of 1866. On the3rd of February, 1923, the 
present suit was filed in which the plaintiff 
claimed that the rent was Rs. 193.8 and 
that he had been paid for the year 1329 
Fasli Rs 145 and nothing for the half year 
of 1330 F'asli. He sued, therefore, afterinduc- 
ing a small sum of interest Rs. 149-1. 
On the 14th.of May, 1923, the tenant’s suit 
to contest noti¢e of ejectment was dismissed 


by the Assistant Collector who held that he : 


was not ashankalapdar holding under a patta 
but that he was holding under the new 
leage of 1898. On the l7thof May, 1923, 
the tlefendant filed his written statement 
in the present suit in which he did not 
admitaay payment but stated that he was 
a shankalapdar and prepared to pay rent for 
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ayear aniahitat Rs 105 perannum and 
thus was virtually ready to pay the whole 
amount sued for, This suit was dacreed 
on the 9th of June, 1923. After this both 
cases wenton appeal. The present suit was: 
remanded by the District Judge on appliea- 
tion made by the plaintiff and it remained 
pending until July, 1926, owing to the 
proceedings in the suit to contest notice ` 
of ejectment, The Revenue Courts held 
conflicting views as to that case. The 
Oommissioner allowed the appeal onthe 
ground that it was a case in which no notice 
of ejectment could ‘be given. The. two 
members of the Board of Revenue wrote 
conflieting judgments but ultimately took 
up the case again on ‘review and remanded 
it to the Assistant Oollector for further: 
decision. The Assistant Collectorstook the: 
view of the Oommissioner and without 
waiting for a final decision by the Board 
of Revenue proceeded to decide the present 
suit onthe basis ofhis finding which was : 
that the defendant was a shankalapdar 
holding on a patta of the “year 1866. 
Subsequently the Board of Revenue revers- 
'ed the decision of the Commissioner in the 
suit to contest notice of ejectment and 
restored the order of the Assistant Ool- 
lector of the 14th of May, 1923. There is, 
therefore,a final finding of the Revenue 
Courts that the defendant is not a shan- 
kalapdar but a thekadar and that he holds in 
virtue of an agreement of the yaar 1898. 
This means that he was liable to ejectment 
and that he was holding in the manner 
stated by the talugdar and not in the 
manner stated by himself. The valuation 
of the suit given in the decree of the Board 
of Revenue is Rs. 193 and this indicates 
that the Board of Revenue at least held 
that the rent of the holding was Rs. 193 or 
sto be more accurate Rs. 193-8 as alleged by 
the present plaintiff. In this connection it. 
is worthy of notice that the defendant 
himself made an application for the stay 
of proceedings in this case on the 12th of 
July, 1924, on the ground that the Board of, 
Revenue would decide -the status of the 
parties and the amount of rent. 

‘The first error made by the Courts below 
wasa very serious mistake made by the As- 
sistant Collector in kis judgment. He stat- 
od “ Plaintiff has also filed certified ‘copy 
of judgment ard decreey Exs. 1 and 2, 
which show that the plaintiff issued notice 
of ejectmentgiviug rent as Rs. 105 only, 
thatis in 1922 A. D.. This shows. that the 


itd 
plaintiff did not sue on a rent of Rs, 195 
or Rs. 193-8 buton the rent of Rs. 105 
only." As a matter of fact the notice of 
ejectmentshows no amount of rent and this 
passage is entirely incorrect. In appeal 
the learned District Judge appears to have 
Been that it was notthe plaintiff who stated 
that the rent was Rs, 105 but the defendant 
who had filed thé'suit to contest notice of 
ejectment. The learned Judge, however, 
took the curious view that the plaintiff in 
some manner admitted this plea, He also 
blames him for not making an objection in 
the Revenue Court and pointing out that 
the tenant was defrauding Government in: 
the matter of Court-fees. I find that the 
Oourt-fees were correctly assessed on the 
valuation of Rs.193 and no such objec- 
tion could have been taken by the present 
plaintiffappellant. The only point that 
may be held to be in favour of the view 
taken by the learned Judge is that in his 
written statement in the suit to contest 
notice ofejectment the present plaintiff 
did not clearly meet the allegation of the 
tenant that he was payinga rent of Rs. 105 
a year. This statement is contained in’ 
` para. 10 of the plaint and in para. 10 of the 
written statement the present plaintiff only 
stated that he had no objection on the score 
of Oourt-fees,. It is true that every allega- 
tion in a plaint should be made by the -de- 
fendant but in this easethe amount of rent 
was not actually a matter of any import- 
ance. The talugdar pleaded in that case 
in reply to the allegation in the plaint that 
the present defendant was a shankalapdar 
but that on the contrary he wisa thekadar. 
The pleadings in the Revenue Courts are 
frequently meagre and that ia the case in 
the suit in question. But itis evident that 
notonlyin the first Court which gave a 
definite finding that the present defendant» 
was not a shankalapdar under the patta but 
was holding under the lease of 1898, but in 
subsequent proceedings which lasted for 
over three years, this matter was always in 
e issue and the present plaintiff has always 
stoutly denied the defendant's plea that he 
isa shankalapdar under the patta of 1866 
and as stoutly asserted that he was: a theka- 
dar under the kabuliyat of the year 1898 on 
arent of Rs. 193 8. Imay remark that the 
rent stated in the kabuliyat which is*before 
meis. Rs. l95*but it appears that She 
amount was reduced for some unknown 
reacon and has always been recorded as 
-Rs, 192-8 in the Revenue papers and it is on 
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this account that the plaintiff stated the 
rent to be Rs. 193 8 in his plaint, 


I have shown, therefore, that there was 
no admission on behalf of the plaintiff that 
this rent was Rs. 105 and. I am of opinion 
that but for this finding of the lower Courts 
their decision would not have been that. 
which is before me on appeal. The lower 
Appellate Court mentions the kabuliyat of 
1898 and he also mentions the patta of 
1866. He gives no opinion as to the value 
of either.document but after mentioning 
the kabuliyat without commenthe says “the ` 
judgment and decree of 1922 A. D..are 
binding on the parties," and itis on this 
account and on the supposed admission of 
the plaintiff that he has upheld the view 
taken by the first Court which is based on 
an entirely erroneous finding that the 
plaintiff actually issued a notice of eject- 
ment in which he gave the rent as Rs. 105, 


It has been urged on behalf of the re- 
Bpondent that my proper course now would 
be to remand this case to the Court of the 
learned District Judge to obtain the missing 
finding on the facts, but Ido not think such 
a course is necessary, All the facts are 
before me and I find that the final Court of 


_ Appeal on the Revenue Side has decided that 


the defendant held on an agreement of 18¢8 
and not on a previous patta of 1866. As the 
defendant himself urged in the lower Court 
it was the Board who would decide the 
status of the parties and the amount of 
rent and I have no doubt that the decision 
of the Board of Revenue on such a point 
should ordinarily be accepted in the Civil 
Court. Once the document of 1898 has been 
preferred tothe document of 1866 there is 
no evidence on which to hold that the de- 
fendant pays a rent of Rs. 105. The reve- 
nue papers are entirely against him and the 
recelpts which he produced in the first Court 
havenotbeen accepted in evidence. The 
defendant did not even admit the payment 
which heis alleged by the plaintiff to have 
made and I doubt whether the lower Courts 
were justified on the pleadings in passing a 
decree for only Rs. 12. But be this as it 
may I have no doubt that the rent is estab- 
lished to Rs. 193-8 and as the defendant 
never asserted that he paid more than the 
amount credited to him by the plaintiff he 
is clearly bound to pay the whole antount 
for which the suit was brought. I, therefore, 
allow this appeal with costs, set aside the 
decrees of the Courts below and-order 
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that a decree be passed in favour of the 
plaintiff for Rs, 144-4 plus costs with future 
interest at 6 per cent. per annum as the 
Sopelan did not appeal for the full amount 

ue. ; 


G. H, Appeal allowed, 


OUDE CHIEF COURT. 
FULL BENCH. 
Execution or Deorss AreraL No, 28 or 1927, 
December 14, 1927, i 
Present: —Sir Louis Stuart, KT., 
Chief Judge, Mr. Justice Hasan and 
Mr. Justice Misra, ` 
"FATIMUNNISA AND aNoTasR—APPLICANT 
i ~—ÅPPELLANTS i 


VETSUS 
ASGHAR HUSAIN-—OBJEOTOR— 
RESPONDENT. : . 

Civil Procedure Code (Act V of .1908), O. XXI, v. 
$-—Adjustment of decree mot certified—Hxecuting 
Court, power of, to try question of adjustment. 

A Oourt executing a particular decree is barred by 
the provisions of sub-r. (3), r. 2 of O. XXIof the 
Oode of Civil Procedure, from trying the question of 
the satisfaction or adjustment of the decree when 
Buch satisfaction or adjustment has not been 
certified to the Court under sub-r. (1) or (2) of the 
same rule. [p. 109, col. 1.] 

Mehbunissa Begum v. 
(6), followed. c 

Appeal against an order of the District 
Judge, Lucknow, dated the 3rd March, 1927. 

The case came on for hearing before 
Misra, J., who referred it for decision to a 

* 


Full Bench. 4 
ORDER OF REFERENCE TO A 
: FULL BENCH. 


Mehmedunissa Begum 


These connected appeals arise out of an 


order passed by an Assistant Collector on 
four applications for execution. The appel- 
lants in each case are the decree-holders 
who obtained a decree for profits from 
the Revenue Court and applied for execu- 
tion of their decree. The, respondent is 
the same in all the four cases, and the 
decrees of the Revenue Court were ‘passed 
against him. He objested to “the execu- 
tion of the decrees on the ground that by 
virtue of two agreements dated the llth 
March, 1924, and the 9th August, 1925, 
the decree-holders had discharged him 
from allliabilities under the said decrees 
and n&. proceedings for execution were, 
therefore, maintainable. The decree- 
holders admitted the execution of the 
agreements referred to above but alleged 
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tha they had been executed. by them 
under coercion and undueinfluence. Tuey, 
however, did not produce any evidence to 
support the allegation, and consequently 
the said plea was rejected by the Execu- 
tion Courtas wellas by the lower Appel- 
late Court in appeal. There was a further 
objection raised by the decree-holders that 
the adjustment relied upen by the judg- 
ment-debtor-respondent could not be re- 
cognised by the Court executing the 
decree since such adjustment had not 
been certified by the Court by whom 
the decrees were passed. This plea has 
been overruled by the Courts below on the 
strength ofa ruling of the late Court of the 
Judicial Oommissioner of Oudh reported 
in the case of Surji Narain Misra v 
Uland Singh (1 

On behalf of the decree-holders-appel- 
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_lants it is contended that the view of law 


taken in Surji Narain Misra v. Uland 
Singh (1) is erroneous and that it has been 
dissented from by a Judge of this Court 
in Jhalri v. Rama Bharose Pandey (2). ` 
Reference is also -made toa decision of 
a Bench of the late Court ofthe Judicial 


‘Commissioner of Oudh in Harihar Pra- 


sad v, Shankar Dayal (8). 

In this state of conflict of authorities, it 
appears to me tobe expedient that the 
matter should be settled by a decision of 
I, therefore, 
refer for decision of a Full Bench of this 
Oourt the question of law as stated below: 

Is a Court executing a particular decree 
barred by the provision of sub-r. (3), 
T., 2of O. XXLof the Code of Civil Pro- 
cedure, from trying the question of the 
stisfaction or adjustment of the decree 
when such satisfaction or adjustment has 
not been certified to the Court under sub- 
r. (D) or (2) of the same rule ? 

Mr, Pirthi Nath Chaudhari, for the Ap- 
pellants. 

Messrs. Hyder Husein and K. P. Mista, - 
for the Respondent. 

OPINION. . 


Stuart, C. J.«(December 12, 19229 )— 
The following question has been referred 
to & Full Beneh of this Court under the 


(1) 78 Inde Oas. 776; 27 O. 0.277; 100. & A.L. R. 
375; A. L R. 1925 Oudh 295; 1 O. W. N. 218. 
- (2) 93 Ind. Cas. 53; 8 O.. W.N. 198; A. I. R. fo26 
Oudh 483; 13 O. L. J. 493. ; 

(3) 77 Ind. Cas. 337; 10 O. L. J. 251; 100. & A. L, ' 
R. 119; A. I. R. 1924 Oudh 208, : 


- 
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provisions of s..14 (1) of the Oudh Courts 
Aet, Local Act IV of 1925:— 

“Ts a Court executing a particular decree 
barred by the provisions’ of sub r. (3), 
r. 2ofO. XXI of the Codeof Civil Pro- 
cedure from trying the question of the 
satisfaction or adjustment of the decree 
when. such satisfaction or adjustment has 
not bsen certified to the Oourt under 
sub-r. (1) or (2).of the same rule" ? 

Order XXI, r. 2 reproduces 8. 258 of the 
old Code with certain modifications. The 
modification in sub-r. (3) is as follows:— 
. The old section ran— i 

“Unless such a payment or adjustmént 
has been certified as aforesaid, it shall not 
be recognised as a payment or adjustment 
of thedecree by any Court executing the 
decree.” 

The present sub-rule reads:— 

“A payment or adjustment, which has 
not been certified or recorded as afore- 
said, shall not be recognised by any Court 
executingthe decree," — . 

The question for our decision is not 
affected by the alteration in the wording. 
We haveto give meaning to the word 
‘recognised.’ i 

The procedure to which our attention is 
directed is the procedure which the 
Lagislature has laid down for the use of 


a Court executing a decree when either. 


side sets up a payment or adjustment made 
out of Court. The primary duty: of a 
person liable to pay money or to take action 
as a result of the passing of a decree 


of a Court is to pay that money or to’ 


take that action. A party will be well- 
advised, where he is under an obliga- 
tion under a decree to pay money or to 
take certain action, to make the payment 
or to take the action through the Court. 
If an adjustment has been made, the parties 
wil also be  well-advised .to have the 
adjustment made inaOourt. When a 
decree is partly or wholly satisfied or 
adjusted in favour of the decree-holder, 
the decree-holder should ordinarily certify 
that fact to the Court. Ifthe decree-holder 
is an honest man, he will acknowledge 
at the time that he applies for execution a 
part satisfaction or gdjustment made out of 
Court even though he has note certified 
such payment or adjustment. If the decree 
has been wholly satisfied by 
ment or adjustment, an ,honest decree- 
holder would not ask for exeeution, and 
no difficulty would arise. Thelaw has to 
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make provision for the. record and proof 
of payments and adjustments made out 
of Court; andin doing so the Legislature 
is faced with certain difficulties. The 
majority of decrees are decrees for the pay- 
ment of money. Ifat the time of execu- 
tion the judgment-debtor asserts that ha 
has made payments out of Oourt, which 


have not been certified through the Court, 


and if he ispermitted to prove such pay- 
ments by evidence, the work of a Court 
in execution would be enormously aug- 
mented in any country, In India permis- 
sion to produce evidence to prove pay- 
ments made out of Oourt would result 
undoubtedly in the production of much 
false oral evidence. On the other hand, 
a judgment-debtor, who has made payments ` 
out of Court which he has inadvertently 
failed to haverecorded in the Court with- 
in the period prescribed by law, must be 
granted a remedy against his decree-holder's 
fraudulent refusalto admit the payments. 
But it does not follow that that remedy 
should take the form of being permitted 
to prove at the time of the execution such 
a payment when the payment has not 
been certified under the law. I have 
thought it necessary to state the circum- 
stances in which these rules of procedure 
have come into being before I proceed to | 
examine the rules themselves. The rules 


are briefly these. The decree- holder 
is required to certify- payments or 
adjustments made out of Court. 
But the Court performs no: judicial 
act, according to my view, in recording 

The first 


Such payments or adjustments. ihe 
portion of the rule lays down distinctly. 
that when the decres-holder certifies a 
payment or adjustment the Court is to 
record his certification without Issuing 
notice to the judgment-debtor. "The Court 
here performs a purely ministerial aet. If 
the judgment-debtor wishes a payment or 
adjustment to be certified the procedure 
is very different. The judgment. debtor 
has, under Art. 174, First Schedule of the 
Limitation Act (IX of 1908), to apply 
to the Court within nidety days of the 
making of the payment or adjustment for 
a notice to the decree-holder to show cause 
why such payment or adjustment should: 
not be recorded as certified. If the slecree- 
holder fails to show cause the payment 
or adjustment is recorded as certified. 
Here the Court performs a judicial act 
and decides the question judiciaily. The 
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distinction as to the treatment of the decree-. payment had been made out of Court and 


holder and the judgment-debtor is mark- ' 


ed, In the case of a deeree-holder's certifi- 
cation the Court performs no judicial act: 
and takes his word as to the certification. 
In the case of a judgment-debtor the Court 
decides judicially whether the payment 
or adjustment has or has not been made. 
It does not follow that a decree-holder is 
dishonest because he does not certify a 
payment or adjustment. There are many 
‘instances 
completely out of Court, where the decree- 
holder isan honest man and yet does not 
certify the payment or, adjustment. Such 
& .man does not apply to execute 
the decree. Even where the decree has 
been partly satisfied by payment or 
adjustment out of Court, and the decree- 
holder does not certify at the time, and 
where he proceeds to execute the decree for 
the remainder of the relief he can still act 
honestly by certifying at the time 
of execution, for under the law there 
is no limitation as to the time when the 
decree-holder can certify. This carries 
metothe point for decision. The present 
fulé stands that a payment or adjustment 
which has not been certified or recorded 
as aforesaid, shall not be “recognised” by 
any Court executing the decree. Does therule 


mean that the Court is torefuse to receive i 


proof of such payment cr adjustment or 
does it mean that the Court is to find that 
such payment or adjustment, which has 
not been certified, is not to be accepted as 
agood payment or adjustment until it is 
proved? The whole question turns on the 
meaning to be given to the word “recog: 
nised.” It has been urged by the learned 
Counsel for the respondents, who supports 


the latter view, that the question being a’ 


` question between the decree-holder and the 
judgment-debtor and a question to which s; 
41 applies, the Courts cannot be debarred 
from going into themerits. But 8..47 must be 
read in conjunction with O. XXI, r. 2. Under 
s. 121 this-rule has the same effect as if 
enacted in the body of the Code, until it is 
annulled or altered. It has not been 
annulled or altered. The rule a3 to recogni- 
tion isa rule providing for the method of 
proof. It can, I think, only be read as 
laying down that a payment or adjustment 


which ts not certified or recorded cannot be . 


proved in proceedingsunder 8.47. Theold 
view in respect of the former s. 258 
undoubtedly was that where an uncertified 


in which decrees are satisfied: 


where the decree-holder had not ‘certified 
such payment at the time of the execulion, 
the duty ofthe dxecuting Court was to 
refuse to enter into the question asto whe- 
ther such a payment had or had riot been 
made, and that the remedy of the judg- 
ment:debtor was by a separate suit, This 
view was laid down in: many cases one of 
which was Shadi v.: Ganga Sahai (4). In 
1910 a Bench of the Bombay High Court 
decided in Trimback Ramkrishna v. Hari 
Laxman (5), that, where a judgment-debtor 
pleaded an uncertified adjustment as a bar 
to. execution, and where the decree. holder 
contended that, the adjustment not having 
been certified to the Court, the Court was 
precluded from inquiring into the fact of 
the adjustment, and where the trial Judge 
had held that thedecree-holder was estopped 
from taking that plea and pro- 
ceeded to inquire into the merits, there was 


` no case of estoppel, and the trial Judge was 


ordered to proceed with the execution. - In 
the course of opposition Heaton J., express- 
ed an opinion which admittedly did not 
affect the decision. This opinion was as 
follows:— : ; 

"It is, however, supposed that the Court is 
debarred from recognising in any way any 
payment or adjustment unless it- 18 certified 
by the decree-holder or proved by the 
judgment-debtor in accordance with the“ 
special procedure provided by 8.958. To 
so suppose is to run counter to the *pro- 
visions of s, 244 which provide that the 
Court exequting the decree shall determine: 
any question Between the parties relating 
to the discharge or satisfaction of the 
decree, and if what is supposed tobe the 
effect of the law be in truth its effect, it 
leads to a very singular result; for it means 
that a decree-holder may fraudulently apply 
to execute a decree twice over; and the 
Court is prohibited from enquiring whether 
there is or is not. a fraud; and this in spite 
of the fact that the decree-holder seeks to 
debar the Court from enquiring into the 
fraud, by the device of refusing to do what 
the lawsayshemustdo. . 

“If that be the effect of the law, then all I 
have to say is that the law intends the Court 


‘to be used, in this kindeof matter, not as an 


instrumént of justice but as an aid-to fraud, 
And,*as experieace has shown, this id the 


(4) 3 A. 538; A. W. N. (1881) 25; 2 Ind. Dec. (N. 8.) 
91. ? E 
(5) 7 Ind, Cas. 940; 34 B. 575; 12 Bom, L,R. 686, 
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very effect, whérethe law is understood to 
mean, what Iam contending it does not and 
cannot mean. 


"It is to me abundantly clear that the. 


Legislature never intended such a result as 


. an encouragement of fraud, Do the words of 


the law compelit? Ithink not; though s. 258 
is doubtless worded in such away as to 
invite misunderstanding. The final clause 
of s, 258 runs thus: ‘Unless such a payment 
or adjustment has been certified as afore- 
said, it shall not be recognised as a payment 
or adjustment of the decree by any Court 
executing the decree,’ 


“The purpose of s. 258 is that the Court 
shall have complete knowledge of all that 
is done towards the satisfaction of its 
decree. When an application for execution 
is presented, the Court enquires from its 
own records what has been previously done 
towards satisfaction. What it does not find 
on its own records it does not recognise: in 
this sense, that it at the outset assumes 
that what is not recorded as paid or 
adjusted, still remains unpaid or unadjusted. 
But it is still open to the judgment-debtor 
to assert and ‘prove -that what the decree- 
holder claims under the decree is not due, 
having been paid or adjusted; and it is 
still incumbent on the Court to go into the 
matter, if a contest on the point is raised. 
To state the result briefly, the final clause 


‘of s, 258 raises a presumption, but does not 


limit the jurisdiction of the Court. This 
result appears to meto be inevitable if 
8. 258 be read not by itself as an isolated 
enactment containing a complete etatement 
of the law on the matter it deals with, but 
as a part of a whole and with reference to 
its place in the scheme of the Code and its 
relation to other parts of the scheme. 


"I am aware that the views, which I have 
just expressed, are not those which are 
commonly held. At the same time I am not 
sure that the argument stated in that form 
has ever been dealt with in any of the 
decisions.which are contained in the Bom- 
bay series of the Law Repqrts; and if that 
be so, seeing that the question does directly 
arise in this case, I think it may well be 
considered in the Court, which is to deal 
with this matter, apd I should both be 
interested and pleased to see the tase, if 
again it comes before the High Ceurt, 
argued on the lines I have indicated. I have 
gone perhaps outof my way to, express this 
opinion; but it isa matter which nearly 
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affects the reputation of our Courts, and 
very closely affects the administration of 
justice; for to read the law, as it often is 
read, is, it seems to me, to reverse the 
principles of justice, and to convert the 
instruments of justice into instruments 
of fraud." 

In 1924 the then Judicial Commissioner 
in Surji Narain Misra v. Uland Singh (1); 
while expressing a view dissenting from 
the view taken by the trial Judge whose 
appeal he was hearing to the effect that an 
omission to certify on the part of a decree: 
holder amounted to a fraud, and that in 
those circumstances it was open to judg- 
ment-debtor to prove an uncertified pay- 
ment, referred to a portion of the judgment 
of Heaton, J., which has already been 
quoted, with approval. He did not directly. 
decide the point. It is to be noted that 
this decision of the Judicial Commissioner 
is dated 12th March, 1924, and that on the 
19th December, 1924,a Full Bench of the 
Bombay High Court in Mehbunissa Begam v. 
Mehmedunnisa Begam (6) decided the 
point. Macleod, O., J., referred as follows to 
the decision of Heaton, J. :— 

"The appellants have relied on the 
decision in Hansa Godhaji v. Bhawa Jogaji 
(7), where it was held that à Court executing 
a decree could deal with the question 
whether uncertified payments had, as a 
matter of fact, been made or not. Judgment 
was given in accordance with the opinion 
expressed Ly Heaton, J., in T'rimback| Ram- 
krishna v. Hari Laxman (9), which was 
obiter* for the purposes of the decision in 
that case, as the Executing Ocurt had held 
that the party executing the decree was 
estopped from disputing that payments had 
been made, and the High Court in appeal 
held that the decision was wrong. 

“I am of opinion that the decision in 
Hansa Godhaji v. Bhawa Jogaji (T) cannot 
be supported. The wordsin O. XXI, r. 2 (3), 
are too plain togdmit ofany other con- 
struction than that the Court executing a 
decree is’barred in limine from considering 
any allegation that à payment not certified 
hasbeen made. Theparty alleging sucha 
payment may have aremedy, but not before 
the Court executing the decree." 

I do not consider that I am asked here to 
balanee the opinions expressed in the late 
Judicial Commissioner's Court in the*deci- 

(6) 95 Ind. Cas. 687; 49 B. 548; :27 Bom. L. R. 403; A. 


I. R. 1925 Bom 308 (T. B.). 
(7) 38 Ind. Cas. 232; 40 B. 333; 18 Bom. L. R. 22, 
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Bions which - the learned Judge who has 
referred the case has noted. AsI under- 
stand, I am asked to interpret the meaning 
of the word “recognised” in aub r. (3). 
The meaning which [attach to the word is 
the meaning which Macleod, O. J., and the 
other Judges composing the Full Bench of 
the Bombay High Oourtattached toit in 
the decision which I have noted. As I 
understand it, a Court executing the decree 
is not permitted to go into the question as 
to whether a paymentor adjustment, which 
has not been recorded according to the 
provisions of this rule, has been made or 
nof, The rule does not debar the Court 
from exercising its judicial functions under 
8.47. But it lays down that payments or 
adjustments made outof Court can only be 
proved, if they have.been certified in a 
particular manner. Therule is a rule of 
proof. If the meaning which Heaton, J., 
gives to the word “recognised” be accepted 
sub-r, (2) would be surplusage. It would not 
have been necessary to make a rule to state 
that when: a party desires to prove 
& payment which had not been already 
certified or recorded by the Courtitself the 
Oourt should not decide thataucha payment 
or adjustment had been made, until it had 
been proved to have been made. The 
provisions of the ordinary law of evidence 
would sufficiently cover thecase. In respect 
to the hardship, which according to the 
view of Heaton, J., would result if his view 
were not accepted, it is sufficient to say that, 
. while a judgment-debtor is not permitted 
in execution to prove a payment or adjaist- 
ment made out of Court which has not 
been certified, he is given other remedies, 
I, therefore, answer the question as follows: 

A Court executing a particular decree 
is barred by the provisions of sub-r, (8), 
r. 2 of O. XXIofthe Code of Civil Proce. 
dure, from trying the question of the satis- 
faction or adjustment of the decree when 
such satisfaction or adjustment has not been 
certified to the Court undersub-r. (1) or (2? 


of the same rule. 

Hasan, J. (December 12, 19274,—I concur 
and have nothing toadd. 

Misra, d. (December 18, 1927).—]I am in 
entire agreement withthe view taken by 
the Hon'ble Chief Justice. 

By the Court.—(December 14, 1927)— 


The question is answered accordingly. 
A N.A, Question answered accordingly. 
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Present :—Mr. Justice Pallan. 
FAQIR BAKHSH SINGH—DEFENDANT 
—APPELLANT 
versus 
PRAG SINGH—PLAINTIFF—RESPONDENT. 

Limitation Act (1X of 1908), Seh. I, Art. 144— Suit 
on title—Admission of title—Burden of proof of 
adverse possession. 

Where the plaintiff bases his claim on a title 
which is admitted by the defendant, the burden of 
proof is on the defendant to prove adverse posses- 
sion under s. 144 of the Limitation Aot. [p. 110, col. 2.] 

Sukhdeo v. Ram Dulari (1), Secretary 0f Gtate for 
India v. Chellakani Rama Rao (2 and Swamirao 
Shriniwas Parvato v. Bhimabai Badappa Desai (3) 
referred to. 

The essential difference between Arts, 142 and 144 
of the Limitation Act is that in the first case the 
owner bases his claim from the date of his dis- 
possession and in the second he bases his claim on 
his title without regard to his possession or dis- 
Possession, and the time begins to run from the date 
that the defendant's possession became adverse to the 
plaintiff. [p. 110, col. 1.] 

It would be contrary to all legal principles to 
permit the squatter to put the owner oí the funda- 
mental right to a negative proof upon the point of 
possession. [p. 110, col. 2; p. 111, col, 1] ; 

Second appeal ageinst a decree cf the 
Third Additional District Judge, Lucknow, 
dated the 20th May, 1927, reversing that of 
the Additional ^ Subordinate Judge, 
Barabanki, dated the z5thOctober, 1920. 

Mr. K. C. Misra, for the Appellant. 

Messrs. J. P, C. Bhattacharji and N,N, 
Sinha, for the Respondent. 

JUDGMENT.—The plaintiff in thig 
suit isa village landlord and he sued for 
a declaration that he was the owner and 
possessor of a cêrtain grove. In the alter- 
native he prayed for possession of the grove 
in the event of the Court finding that he. 
had been dispossessed and he also sued 
for Rs.5 by way of mesne profits on account 
of certain mango fruit-which:had been teken 
by the defendant, ` 

The facts of the case are very simple, 
The original tenant of this grove was one 
Bajrangi Lal. He died leaving ng heir,’ 
Under the law of this province and: 
village custom, a tenant's grove escheata 
to the landlord if the tenant bas no heir, 
It is, therefore, admitted that in law the | 
plaintiff became the owner of the RYOVE 
on the death of Bajrangi Singh without 
an heir, The defence put up,in this suit 
was fifst of all that the defendant really . 
was the heir of Bajrangi Singhand secondly, 
even if he were hot the heir, he had obtain. 


-ed a title by adverse -possession, The 


110 
plaintiff's title under the law was never 
denied. . 

The Court of first instance ignoring the 
fact that the plaintiff sued for, a declara- 
tion and regarding the suit as one only 


' . for’ possession, held that . the. suit fell 


under Art, 142 of the Indian Limitation 
Act, being a “suit for possession of im- 
moveable property where the plaintiff, 


while in possession of the property, had: 


been dispossessed, He threw the suit on 
the ground that the plaintiff had not 
proved possession within twelve years and 
that the defendant had proved continuous 
: possession for over twelve years. 

The lower Appellate Court pointed out 
that this was not a suit to which Art. 142 
of the Limitation Act applies but that 
the Article more strictly applicable .is 
Art. 144, The essential difference between 
thesetwo Articles is thatin the firat case 
the owner bases his claim from the date 
of his dispessession and in the second he 
bases his claim on his title without regard 
to his posgession or dispossession, and the 
time begins to run from the date that the 
defendant's possession became adverse to 
the plaintiff. Ia the present case the 
plaintiffs title is actually admitted and in 
his plaint he has never stated that he has 


been dispossessed, All that he says is that 
if the Court finds’that he has been dispos- ` 


sessed he should be given adecree for posses- 
sion. His claimis that he has been in con- 
tinuous possession but his possession has 
been interfered with by the defendant who 
hasobtained the entry of his name in the 
revenue papers and in theeyear 1925 took 
possession of the fruit of the mango trees, 
It is not an easy matter to. determine 


the possession of a grove of mango trees ` 


:in- a village. Generally speaking, the 


trees are not watered or tended in any 


way andthe only assertion of possessión 
is py taking the fruit. It is not proved 
that the defendant took the fruit of these 
trees before the year 1925 and even if 
he did.take the fruit it does not amount 
to dispossession. It may have been mere- 
ly an act of theft, The possession of the 
troos themselves remains unaltered, If 
then it be the case that the plaintiff has 
brought thissuit on the basis of his title 
which is admitted; it is not fo» him to 
prove possession on his own part within 
twelve years, butit is for the trespasser 
to prove his adverse possesgion. ‘ Both the 


 Qouris below found that the defendant jong 
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failed to prove that he was ‘the heir of 
Bajrangi and he was, therefore, a trespasser. - 
The Court of firstinstance found that he - 


has been in continuous possession for fours: : 


teen years and he would have been pre- : 
pared to give him a decree ‘presumably 
on that finding had he held that it was . 
necessary for the defendant 
adverse possession. The lower Appellate 
Oourt did not accept the evidence of the 
defendant that he had been in possession . 
for fourteen years. He discarded the oral . . 
evidence as unreliable. He found that . 
Bajrangi Singh died somewhere between 
the years 1910- and 1915 and the first piece . 
of evidence of the defendant's possession 
was the khasra for 1322 Fasli correspond- 
ing to the year 1814-15 A.D., which was less. 
than twelve years before the suit was 
broughtin 1925. It is unnecessary to go 
furtherinto the defendant's case of adverse 
possession as the earliest proof which he 
can adduce was less than twelve years . 
before the suit was filed, but I may re- - 
mark that he did not improve his case 
by falsifying two copies of the khasras 
for the years 1323 and 1324 Fasli by 
inserting marks against this: number in- -- 
dieating his possesssion whereas in the 
original no such marksappear. Thus the 
defendant failed -to prove adverse posses- 
sion, and, in my opinion, the burden of proof : 
was upon him. . i 

The lower Appellate Court has referred 
to a decision of & Single Judge of this 
Court reported as Sukhdeo v. Ram Dulari 
(1) and also to a ruling of their Lord- 
ships of the Privy Council reported as 
Secretary of State for India v.' Chellakant. 
Rama Rao (2) and the judgment of the 
Bombay High Oourt reported as Swamirao 
Shriniwas Parvati v. Bhimabai Badappa | 
Desai (3). The judgment of their Lord- 
ships of the Privy Council referred to 
lays down most emphatically the princi- 
ple of law thatthe onus of establishing : 
title to property by reason of possession : 
for a certain requisite period lies upon `. 
the person esserting'such possession. As 
their Lordships observe: : i : 

"It would be contrary to all legal prin- 
ciples to thus permit the squatter to put. the 
NC 99 Ind. Cas. 825; 29 O. O. 131; A. I. R. 1926 Oudh 


(2) 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 
O. W. N. 1311; (1916) 2 M. W. N. 224; 14 A, Led. 1114; 
20 M. L. T. 435; 4 L. W. 486; 18 Bom, L, R?1007; 25 
O. L. J. 69; 43-1. A, 192 (P. O.). va RM. 
(3) 62 Ind, Qas, 101; 22 Bom. L, R 416; 4ü B, 

' . 
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owner of the fundamental right to a nega- 
tive proof upon the point of possession." 

I am of opinion that this appeal was 
rightly decided by the Court below and I 
dismiss the appeal with costs. 

G. H. “Appeal dismissed, 

A. N. A, 


OUDH CHIEF COURT. 
ExsooTicN or Daosgg APPBAL No, 63 
or 1927. 

January 20, 1928, 
Present:—Mr. Justice Hasan. 
Mveammat OHANDRA KUNWAR -- 
APPELLANT 
versus 
Musammat Rani RADHA KUNWAR 
ANDANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 144 —Party 
obtaining possession under decree—Decree reversed in 
appeal—Restitution—Right to retain possession under 
different title—Separate suit. 

Where a party obtains possession under a decree 
which is reversed in appeal, restitution must take 
place in favour of the successful party under s. 144, 
Civil Procedure Code, and a right to retain posses- 
sion under any other title must be determined by a 
separate suit. 

Appealagainst a decree of the Subordi- 
nate Judge, Sitapur, dated the 13th Sep- 
tember, 1927, . 

Mr. Harish Chandra, for the Appellant. 

JUDGMENT.—This is an appeal in 
execution of decree proceedings, The ap- 
pellant, Musammat Chandra Kunwar, obtain- 
ed a decree from the Court of the Subordi- 
nate Judge of Sitapur for recovery of pos- 
session of village Khamariain the District 
of Sitapur against the respondent, Rani 
Radha Kunwar. On appeal to this Court 
the decree was reversed and the appellant's 
suit dismissed. After the passing of the 
decree of the Court of first instance and 
before the decision of the appeal by this 
Court the appellant executed her decree and 
obtained possessionof the village Khamiaria, 
Rani Radha Kunwar now seeks to recover 
possession of the property of which she was 
dispossessed by way of restitution under 
the provisions of s. 144 of the Codeeot Civil 
Procedure. The appellantsaysthatin spite 
of the reversal of the decree of the Court of 
first instance she’ is entitled to continue in 
possession ia virtue of certain rights exist 
ing in her favour, ` . 

The right to retain 
accordjng to her, during the pendency of 
the prévious litigation, I agree with the 
Qourt below that this is not a defence 
which can bé entertained in procsedingg 
under s, 144 of the Code of Civil Procedure, 





possession arose, 
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The decree of the Court of frst instance 
under which the appellant Obtained posses- 
Sion having been reversed by this Oourt 
restitution in favour of the respondent must 
ensue and any rights whichthe appellanthas 
may be enforced by her ina Separate suit, 
The appeal is dismissed under O. XLI 
r. 11 of the Code of Civil Procedure , 
G. A. 


Appeal dismissed, 


OUDH CHIEF COURT. 
Ssoonp Givin A«pzaL No, 201 or 1927, 
January 3, 1998, 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
BALBHADDAR SINGH AND OTHaRS— 
PLAINTIFFS— APPELLANTS 
versus 
Musammat HARDEI—DzrENDANT 
— RESPONDENT, 

Hindu Law—Joint Hindu family —Decree. against 
manager—Subsequent suit for partition —state whe- 
ther liable in execution Proceedings. i 

Where a decree is passed against the manager of 
a joint Hindu family, a subsequent suit for partition 
by one of the members does not affecte the liability 
of the estate to be taken in execution proceed- 





ings. 
ppm Pandey v. Mani Ram (1), referred to, 
Second appeal against `a decree of the 
Third Additional District J udge, Lucknow 
dated the 2nd April, 1927, affirming that of 
e itional Sub-Judge, Barabanki 
the nd April, 1997, Ex naires 
r. Bisheshwar Prasad Srivastava 
Mr. A. P, Sen, for the Appellants, hr 
Mr. H. D. Misra, for the Respondent, 
gJ UDGMEN T.—The question for decis 
sion in this appeal appears to us to be 
covered completely by a Previous decision 
of this Bench in Jageshar Pandey v. Mani 
Ram (1). The facts are very simple. Here 
after certain decrees had been passed 
against the senior member and manager of 
a joint Hindu family a suit for partition 
was filed by the members of the family, The 
LA that the sro. 
ceedings in partition were fraudulent and 
collusive and intended to defeat the credits 
in question, 


execution proa 
ceedings on decrees previously passed, 
ewere passed a suit 
That suit on the 
findings before. .us was frhudulent ànd 
in the previous 
again that the 


(1) 101 Ind. Cas, 907; 40, W, x, AL 
Qudh 180;.2 Luok, 661, . . awe we 
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liability of the estate to be taken in exe- 
cution proceedings is not removed by the 
subsequent filing of the suit for partition. 
We, therefore, dismiss this appeal with 
costs. 


G, E. Appeal dismissed. 


OUDH CHIEF COURT. 
EXECUTION or Deore Appzat No. 55 
or 1927. 
January 18, 1928.: 
Present: —Mr. Justice Hasan. 
Babu JIA LAL AND ANOTHER—O#JECTIOR 
—APPE&LLANTS 
. versus 
MOHAMMAD HAROON AND OTHERS - 
— Dzonze-HorpsRS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 182— 
Execution of decree—Decree of Subordinate Judge 
reversed in appeal—H'resh decree prepared in accord- 
ance with directions of Appellate Court—A pplication 
for execition—-Limitalion—A pplication in accordance 


with law. 

Where a Subordinate Judge prepares a decree in 
accordance with the directions of a higher Court, he 
acts in a ministerial capacity and the real decree for 
execution is the decree of the higher Court. 
application for execution containing the dates of 
both the decrees is quite in accordance with law, 

Appeal against an order of the Additional 
Subordinate Judge, Fyzabad, dated the 
12th August, 1927. 

Mr. Naim Ullah, for the Appellants. 

Mr. Radha Krishan, for the Respondents, 


JUDGMENT.—This is the judgment- 
debtors’ appeal in execution proceedings 
against the order of the Additional Sub- 
ordinate Judge of Fyzabad, dated the 12th 
of August, 1927. - f 

The last application for execution was 
made on the 2nd of June, 1927. The ques- 
tionin the case is as to whether it is 
within the prescribed period of limitation. 
that if the first applica- 


8th of February, 1926, was an application 
in accordance with law. I agree with the 
lower Court, though the ground of my 
opinion is somewhat different from. the 
ground on which the learned Additional 
Subordinate Pudge based,his judgment. 
The facts are these, I'he respondentsedecree- 
holders were defendants in a suit brought 
by the jud gment-debtors-appellants, Thera 
yore a large number of defendants. The 
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Buit was dismissed by the trial Court under 
decree of the 27th of September, 1923. As 
to the coste the only order passed by the 
trial Court was that the suit was dismissed 
with costs. In the decree prepared in 
pursuance of the judgment of the trial 
Court separate costs were allotted to several 
seta of the defendants. The plaintiffs 
appealed andthe late Court of the Judicial 
Commissioner of Oudh reversed the order 
of -the Court of first instance as to separate 
costs and directed a fresh decree to be 
prepared showing apportionment of one 
set of costs in favour of each group of 
the defendants. The order of the Judicial 
Commissioner was passed on the 10th of 
April, 1924. A fresh decree was prepared 
according to the directions contained in the 
order of the Judicial Commissioner by the 
Subordinate Judge, In their application 
for execution of the 8th of February, 1926, 
the respondents in col. 3, wbich re- 
lates to the date of the decree mentioned 
the date of the decree of the Court of first 
instance as the 27th of September, 1923, 
and of the Court of Appeal as tae 10th of 
April, 1924. i í 

It is contended that the entry as to 
both the dates were erroneous and, there- 
fore, the application was not in accordance 
with law. Iam unable to accept this 
contention. The date of the decree of the 
Court of first instance was certainly the 
27th of September, 1923, and date of the 
decree of the Court of Appeal must also 


be taken to bear the date on which the. 


judgment of the Court of Appeal was pro- 
nounced and this was admittedly the 10th 


of April, 1924. The entries in col. 3 
were, therefore, perfectly correct. The. 
decree which was prepared in the office of 


the Subordinate Judge according to the 
directions contained in the judgment of 
the Judicial Commissioner was the decree 
of the Court of Appeal and not a decree 
passed by the Subordinate Judge. The 
Subordinate Judge became functus officia 
after he-had passed his decree of the 27th 
of Septembe», 1928, in respect of the case 
in which the decree was passed. 
he carried out the directions contained 
in the judgment of the Judicial Com- 
missioner he.simply acted in a ministerial 
capacity and the decree which he prepared 


according to those directions was decree. 


of the Court of the J udicial Commissioner, 


The appeal fails aud is dismissed with costa, 
G, H, Appeal dismissed, 


When. 
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`. ALLAHABAD HIGH COURT. .- 
Sgoonn Oivit ArPzAnL No. 1030 or 1926. 

: ^ ^ July 14,1827. ^ | 
“Present :—Mr. Justice Sulaiman and Mr. 
co Justice Banerji. ` 
- ASHRAF BIB[—PLaINTIFF—APPELLANT ` 
CT j ^7 o versus m 
MOHAMMAD ABDUL RAOOF AND OTHERS 
-> o — DEFEND NTS — RESPONDENTS. 

' Agra Pre-emption-ActiXI of 1922), s. 12—Sale to 
amcle—Sister's right to` pre-empt—‘Nearer heir'— 
‘Descended from the common. ancestor'—Pre-emptor 
oñ süie footing as vendee—Right to pre-emption— 
Division. of property. oe 

Where a.vendeé.is on the same footing as the pre- 
emplor thereis no right of pre-emption atalland the 
proparty cannot be divided. between them. The 
Agra Pre-emption Act, 1922, has not altered the law in 
this respect. [p. 114, col. 1.] 

he expression ‘the common ancestor’ in s. 12 (3) 
ofthe Agra Pre-emption Act means the nearest 
common ancestor. A sister of the vendor is, therefore, 

` entitled to “pre-empt -where the vendees are his 
uncles. [ibid.] y i 
Unders:12.(3) ofthe said Act preference on the 
ground of nearer relationship is not confined to rival 
. Buits.only. [p. 113, col. 2] j 4 
Jagrup Singh v. Indrasan Pande (1), and Iswar Dait 
Upadhiya v. Mahesh Datt'Upadhiya (2), referred to. 
. | Asister, of a deceased Muhammadan is not a ‘nearer 
heir’ tham his uncle. [ibid.] . . 
Sécond appeal from a decree’ of the Dis- 


trict. Judge, Ghazipur, confirming that-of - 


the Subordinate Judge. 
Mr. Peary Lal Banerji, for the Appellant. 
Mr. M. Waliullah, for the Respondents. 
JUDGMEN T.—This is a plaintiff's ap- 
: peal arising out of a suit for pre-emption. 
The plaintiff Musammat -Ashraf Bibi is the 
own ‘sister of the vendor Ali Ahmad. The 
defendant-vendees are the own unoles of 
Ali Ahmad, that is, his father's bro£hers. 
; The case is goverhed by the Agra Pre-emp- 
„tion Aet and it is obvious that the plaintiff 
'as well as the vendees are deacendants from 
& common ancestor of the vendor and are 
within four degrees, The Courts below have 
‘dismissed the euit. The learned Munsif 
‘held that s. 12, sub-el. (3) which gives 
preference in cages of near relationship .ap- 
plied only to the case of rival pre-emptors, 
The lower Appellate Court is also of the 
same opinion. It has further expressed the 
opinion that, inasmuch as a sisteris a sharer 


- whereas uncles .are only residuaries, the 


sister is a nearer heir  . 

|. The language of 8, 12, sub.cl.(3)is cer- 
tainly ambiguous butit has been held by 
this Court in two reported cases, Jagrup 
Singh. Indrasan Pande (1) and Iswar Datt 


(D 92 Ind. Cas, 1; 24 A, L, J, 325; A, I, R. 1926 All. 
210; 48 A, 347, i : 


' 8 
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“unreported case mentioned above. 
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Upadhiya v. Mahesh Datt Upadhiya (2), that 
the expression "claiming pre-emption" is 
not confined to suits. by. rival claimants but 
is applieable to à vendee who puts forward 
his équal right of pre-emption. While fol. 
lowing these cases we noticed that this may 
involve a different interpretation of the 
word '"elaiming" in s. 18 (vide S, A. No. 586 
of 1925, decided on the 26th March, 1926). 1t 
must, therefore, be held that the preference 
is not confined to rival suits only. ^ 
Under the Muhammadan Law. the sister is 
a shàrer and the uncles are residuaries, but 
if the vendor were’ to die all’ these three 
persons would be the immediate .heirs and 
would succeed to definite portions -of the 
estate. ‘For purposes. of calculating the 
shares, classes of sharers and residuaries 
have been constituted. But when all suc-? 
ceed simultaneously it is impossible to hold 
that the sister is & nearer heir than the 
uncles. Daughters and sisters are in the 


‘list of sharers, and yet they can hardly be 


said to be nearer heirs than sons and broa 
‘thers respectively, who "are not sharers 
but only residuaries, The words “nearer " 
apparently has been used to denote persons 
who would succeed immediately as against 
8 person who would succeed if those other 


heirs also were dead. For instance, a nearer 


Hindu collateral would be a nearer. heir 
than a more remote collateral. And among 
Muhammadans sons and daughters wóuld 
be nearer heirs than brothers and sisters. 


“We are, therefore, unable to hold that the 


plaintiff is a nearer heir. $ 

The next point urged on behalf of the ap- 
pellant is that under s. 13 the plaintiff should 
at least bs givena share in the property 
sold. Itis contended that she as well as 
the vendees are persons who ‘at least claim 


equally, and the property ought, at any rate, 


to be equally divided among them.. It ig 
also contended that the word “claiming.” 
in s. 13 has been used in s8..12, Bub-cl. 
(3) also, where in the cases above noted it 
has been given the meaning '' persons hav- 


‘ing a right of pre-emption,’ and not neces- 
` sarily persons suing for pre-emption.. We 


did, however, point out this difficulty in the 
We do 
not think that we are compelled to hold that 
the expression "persons claiming" under 
s. 13 includes vendees, It. ie abundantiy 
clear by*the provisions ofss.10 and 11 of 
the ect, that on a sale to any*person having 

(2) 89 Ind. Cas 114; 23 A. L, J, 802; L.R. G'A: 451 
Oiv.; A. I. R, 1925€ Al. 747; 47 A, 010, 
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a right of pre-emption, no right of pre- 
emption accrues to any person who has an 
equal or inferior right of pre-emption. Sec- 
tion ll confers a right of pre-emption on 
persons mentioned in s. 12, subject to the 
foregoing provisions of s. 10, It follows, 
therefore, that when a vendee is on the 
game footing as the pre-emptor, there is no 
right of pre-emption at all and the pro- 
perty cannot be divided between them. 
This is in accordance with the view which 
prevailed previously, before the Act was 
passed, and we think thatthe Act has not 
altered the law in this respect. ' 


The appeal, however, must succeed on a 
ground which apparently was not pressed 
before the lower Appellate Court and is not 
expressly mentioned in the grounds of ap- 
peal beforeus. The plaintiff is the sister of 
the vendor and the vendeesare his uncles. 
She is, therefore, descended froma nearer 
ancestor. Section 12, sub-cl. (3) contains 
the expression “descended from the com- 
mon ancestor" and does not speak of a 
common ancestor, If the nearest common 
ancestor were not meant, then it is obvious 
that there might be more than one ancestot 


from whom the claimants are descended, and .: 


are not removed by more. than four degrees. 
If all such claimants were to come in one 
category, the proper expression to use should 
have been “a common ancestor”. The 
sub-section, however, uses the words “ the 
common ancestor" which implies that there 
éan be only one common ancestor and not 
more than one. Ifitis intended that there 
ean be only one common anoestor, it. fol- 
lows that ancestor must be the nearest. 
In interpreting the sub-section in this way 
we are not necessarily introducing a new 
word "nearest" into the section but are 
giving due weight to the use of the definite 
„article “the” before the words “ common 
ancestor", The use of that article, no 
doybt, indicates that there is only one an- 
cestor in contemplation and that must of 
a necessity be the nearest, Although the 
language ofthe section is not happy we 
have, after giving the matter our best con- 
sideration, come to the conclusion that the 
meaning of the words “ the common ances- 
tor" must be that common ancestor who 
_is the nearest, Wa might point out that 
in cases arising under the wajib-&l are the 
word ''ekjaddi" was often held to*mean 
" descended from the nearest ancestor” 
and that persons descended from remoter 
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&noébtórB were excluded. (F. A. No. 358 of 
1994). 


It, therefore, seems that the Legislature 
has not intended to alter the law in this 
respect. We accordingly allow this appeal 
and setting aside the decrees of the Courts 
below decree the plaintiff's suit with costs. 
We give the plaintiff two months from 
this date for payment of the pre-emption 
money. If-theamount is not deposited 
within the time fixed, the plaintiff's suit 
will stand dismissed with costs in all 
Courts. . 


A. N. A. Appeal allowed. 


— 


ALLAHABAD HIGH COURT. 
FinsT Civit APPEAL No. 143 or 1925. 
November 15, 1927. 
Present:—Mr. Justice Sulaiman and 

: Mr, Justice Kendall. 
TARA KIRAN AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 


HARIKISHEN DAS AND oTBERS— 


DEFENDANTS— RESPONDENTS, 

Hindu Law--Minor—Decree against mother for 
debts incurred by father—Aitachment of family pro- 
perties, legality of —Decree, whether binding on minor 
sons. 

A Hindu who had two minor sons was arrested in 
connection with a criminal case and sent to Jail. 
While he wasin Jail he executed a deed of gift of 
the family estate to his wife and the latter with his 
consent, mortgaged the same to discharge certain 
debts which he had incurred for family purposes. 
The mortgage was not properly attested and the 
mortgagee having obtained a simple money-deéree 
against the wife attached the family properties. The 
minor sons objected to the attachment, and the 
objections having been disallowed, they sued for a 
declaration that the property of the family could not 
beattached in execution of the decree obtained 
against their mother: 

Held, that the plaintiffs were bound by the decree 
obtained against their mother inasmuch as the debts 
were binding on them and that the family property 
was liable to be attached and sold in execution of the 
decree. [p. 117, col 1.] 

Devji v. Sambhu (3) and Veerabadra Aiyar v. Marus 
daga Naghiar (3), applied. 

First appeal from a decree of the Second 


. Subordinate Judge, Saharanpur. 


Messrs. B. E; O'Conor, N.C. Vaish, Bhag+ 
wati Shankar and Kailas Chandra Mital, . 
for the Appellants. 

Messrs.-M. L. Agarwala, Surendro Nath 
Sen and.Dr. K. N, Katju, for the Respond- 
ents. ^ ' 

JUDGMENT.—This is a plaintiffs’ apa 
peal arising out of a sujt for a declaration 
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by the sons of Jagannath Prasad that the 
joint property belonging to the family was 
not attachable and saleable in execution of 
a simple money-decree obtained by the de- 
fendant No. 1 against their mother. The 
facts leading up to this litigation are as 
follows :—Jagannath Prasad and his two 
minor sons, the present plaiatifs, formed a 
joint Hindu family and owned considerable 
property. About 1918, Jagannath Prasad 
became heavily indebted, though it is not 
clear that there were any mortgages on his 
estate in existence at that time. In October, 
1918, he was arrested in connection with the 
Katarpur riot and admittedly remained in 
Jail till August, 1919, when he was actually 
convicted. At first he was ordered to be 
transported forlife, but later on the sen- 
tence was reduced to one of seven years’ 
imprisonment. 


On the 10th of February, 1919, while 


Jagannath Prasad wasin Jail, he executed 
' B deed of gift of a 5-biswa share in Mauza 
Nasirpur Khurd in favour of his wife Mu- 
sammat Parbati. The recital contained in 
the deed is that she was faithful and obedi- 
ent to him and he had love for -her and in 
consideration thereof he had gifted the pro- 
perty to her. Subsequently, on the 27th of 
June, 1921, which was long after his con- 
viction, Musammat Parbati executed a deed 
purporting to be a  mortgage-deed ‘for 
- Rs. 15,500 in favourof the defendant Hari 
Kishan Das. This document was attested 
by Jagannath Prasad himself. It recited 
that there were debts due from the lady and 
her husband Jagannath Prasad and itewas 
necessary to make arrangements for their 
payment, The consideration consisted of 
Rs. 8,133 set off against an amount due to 
the creditor himself, about Rs. 3,000 due 
from the executant on the basis 
promissory notes executed by her and 
the balanse of about Rs, 8,000 and odd 
on account of previous debts of Jagannath 
Prasad, Under this document she hypothe- 
cated the share which had been gifted to 
her by herhusband. In 1924, the defend- 
ant sued and obtained a decree for recovery 
“of this amount, but the decree was onlya 
simple money-deoree inasmuch as he failed 
to prove that the document had been duly 
attested and was effective tocreate.a charge 
on the property.’ In execution of this dec- 
ree he seught to attach the very property 


which had been included in the deed. An: 


objection was raised on behalf of the minors 
in the execution department, and these ob- 
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jections being disallowed, the present suit 
for declaration was filed. ONE. 
The plaintiffs’ case in the plaint was that 
the document purporting to be a deed of 
gift infavourof their mother was a wholly 
fictitious document and that it was never 
given effect to and she never obtained pos- 
session under it, It was further asserted 
that the father had no power in law to 
gift the property to the mother and, there- 
fore, the transfer was in no way binding 
on the plaintiffs. In his written. statement 
the defendant pleaded that it was the duty 
of Jagannath Prasad to maintain his wife 
Musammat Parbati and to provide her food 
and raiment and that it was with that ob- 
ject that he gifted a very small portion of 
the estate to her and gave it to her as stri- 
dhan property of which she became an 
absolute owner. The written statement then 
went on to allege that the mortgage-deed 
was executed for the purpose of raising 
money to pay off the previous debts of 
Jagannath Prasad and for raising money to 
meet the expenses of the criminal ease which 
was pending against him, that the document 
was executed with the consent of Jagannath 
Prasad and was binding on the plaintiffs, 
The learned Subordinate Judge has re- 
jected the theory that the deed of gift wag 
executed in lieu of maintenance and has also 
rejected the theory put forward in evidence 
on behalf of the plaintiffs that it was a 
fictitious document executed in anticipation 
of an apprehended confiscation of Jagan- 
nath'sestate. His finding amounts to this 
thatthe property was given to Musammat 
Parbati under en absolute gift by which 
she became full owner. He has then gone 
on to find thatthe money under the mort- 
gage was borrowed by Musammat Parbati 
for paying the debts of Jagannath Prasad 
and for defraying the expenses of the de- 
fence of her husband and, therefore,she was 
entitled as de facto guardian of the plaiat- 


'iffs to contract debts to pay off such previ- 


ous debts of their father. On these findings 
he has decided the main issues which arose 
As the 
defendant did not inthe written statement 
take up the position that the gift was made 


-to Musammat Parbati in order to enable 


her to raise funds for the purpose of maet- 
ing the e*penaea of the defence, and inas- 
much «es we find that the bulk of the 
amount raised under the mortgage-deed 
was to pay off tbe debts which had been ip- 
curred long before the criminal prosecution, 
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we find it very difficult to accept the hypo- 
thesis of the learned Subordinate Judge 
that the transfer was made with that object 
in view. As a matter of fact even up to 
the time when interrogatories were sent for 
the examination of Jagannath Prasad the 
defendants’ case appears to have been that 
the gift was made-for Musammat Parbati's 
maintenance, asethe frame of the question 
No. 10 in the interrogatories would suggest. 
This theory is, therefore, contrary to the 
defendants’ pleading and contrary to the 
recitalin the deed of gift. and we find it 
difficult to accept it. if the gift was made 
for the purposes of maintenance of Musam- 
mat Parbati then it will be very difficult to 
‘hold that it conferred an absolute estate on 
her. On principleit would seem that when 
the necessity for the maintenance should 

disappear, the gift itself would come to an 
"end. We might refer to the case of their 
“Lordships of the Privy Council— Debi Man- 
gal Prosad Singh v. Mahadeo . Prasad 
Singh (1), where the share allotted to a 
widow on.a partition in lieu of her mainten- 
ance was held not to confer an absolute 
estate on her but to devolve on the heirs of 
her husband.after her death. There would 
be no objection to the validity of a trans- 
fer in lieu of maintenance because, in our 
opinion, the view of -the Court below 
that the property transferred was only a 
fractional share of the whole estate is 
‘eorrect. According to its view it amounted 
‘to about 1/5th of the whole estate and 
according to the evidence of the witnesses 
forthe defendants it did not amount to 
more than 1/6th—in any case it would not 
be an unreasonably large share, We are, 
however, of opinion that the second ground 
which is made the basis of the decision of 
the Court below issounder, The position 
at the time was this, Jagannath Prasad 
was confined in Jail and was unable to 
ok after the management of the estate. 
His two sons were minors of tender age 
and were utterly unable to manage the 
estate, The only person who could look 
after the affairs under the circumstances 
was his wife Musammat Parbati. She was 
also the de facto guardian ofthe minor sons 
for the time being. At that time there 
were large debts outstanding against the 
husband Jagannfth Prasad. 'Lhere is no 


`" (1 14 Ind. Gas. 1060; 24 A: 234; 9 A. L. 3.9263; 11 M. 
T, 1.217: 16 C. W:N. 409; (1912) M. W. N. 324; 14 

. Bom. L. R.220; 15 C. L, J, 344; 22 M. L, J. 462; 39 1. 
A 191 (2, 0). : 
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suggestion in this case that these debts 
were in any way tainted with immorality 
or illegality, nor has it been suggested that 
these debts were not in fact due, The 
position, therefore, was that the creditors of 
Jagannath would have sued -for their 
debts and in execution of the decrees 
obtained by them would have proceeded 
against the family estate by attachment 
and sold it off in satisfaction of their claims. 
1t is also afact that the family had to defend 
Jagannath Prasad in- the criminal case 
pending against him. That.case proved to 
be very expensive and according-to Jagan- . 
nath Prasad's own statement something 
like Rs. 20,000 or Rs, 25,000 was spent by 
the members of his family for his defence. 
Jagannath Prasad admits that a good 
part of this amount. was, borrowed by 
his wife Musammat Parbati. Some of 
the aceounts of the- creditors like those 
of Khub Chand show that the, borrow- 
ing commenced after Jagannath had . 
been actually arrested. One of the pro- 
missory notes on which money was.borrow- 
ed by Afusammat Parbati is dated the lst 
of July, 1919, while Jagannath Prasad was 
undergoing his trial. There was, therefore, 
ful] justification for the Court below to 
record a finding that the bulk of 
the amount was raised either for the 
purpose of paying off debts due from 


Jagannath Prasad or for meeting the 


expenses of his defence. This however 
cannot be said with regard to two items 
borrowed by Musammat Parbati under 
prqmissory notes, dated the 30th of Septem- 
ber, 1920, and the 22nd of July, 1921, 
which were long after the conviction of 


‘Jagannath Prasad. 


Even when allowing the creditors to sue 
for their money by obtaining decrees and 
proceeding against the family estate Jagan- 
nath Prasad obviously allowed his wife 
to raise money in order to pay off the bulk 
of these debts, That the defendant acted 
in good faith is abundantly proved by come 
of the lettera, which have been proved, 
which passed between the parties at the time. 
In his statement Jagannath Prasad has 
admitted that the money wes raised by his 
wife with his full consent and he actually 


‘attested the document. There is.plenty 


of documentary evidence to prove that 
Hari Kishan Das has paid off tke pre- 
vious debts which were specified in the 
deed executed by Musammat Parbati. .The 
only thing that had happened is thaiin 
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“the suit which was instituted by Hari 
-Kishan Das, the present plaintiffs were not 
-impleaded as parties. If they had been 
impleaded they would -probably have been 
represented by their mother as de facto 
-guardian, and in view of the fact that they 
-were not challenging the validity of those 
debts it is difficult to see what defence they 
could have put forward to that suit. Al- 
though, therefore, technically speaking, they 
were not represented in that proceeding, it 
is quite -clear that they have not been 
prejudiced in any way substantially. We 
are, therefore, -of opinion that, although 
the decree in execution was obtained 
-against the plaintiffs mother on the basis 
of “a deed executed by her under which 
she herself had raised the money, the 
debt’ which is the foundation of this 
decree was incurred in.order to pay off the 
previous debte of the plaintiffs’ father which 
wére binding on the family. The case is 
somewhat analogous to the case of Devji v. 
Sambhu (2). The principle laid down in 
that case was subsequently approved’ by 
the Madras High Court in the case of 
Veerabadra Aiyar v. Marudaga Nachiar 
(3). 'The.differenee between the present 
case and that before the Bombay High 


Court is’ that there the husband was not - 


dead but was in Jail, whereas in the Bom- 
bay case the husband was dead, but in 
both cases the property did. not devolve 


on the widow but on the minor sons, and- 
the decree- had been obtained against the. 
widow personally without impleading the. 


minor sons, Another distinction perhaps 


ia that in the Bombay case the suit was. 
brought to recover the debt due by the. 


hnsband himself, whereas. in the present 
ease the suit was brought to recover the 
debt dueby the lady which had been raised 
for thepurposé of paying off the debts due 


by.the husband. We, however, think that the | 


: principle underlying that,case applies to 
the present case. and that it would be 


inequitable to hold that-the plaintiffs are ` 


not bound by the decree obtained against 
their mother, although the original debts 
which were the basis of the decree were 
really binding on them. 

The defendant, however, has failed to 
prove that the two debts raised by Musam- 
mat Pdrbati on the promissory notes of 


m 24 B. 135; 1 Bom. L. R: 627; 12 Ind. Dec. (N. 8.) 


(3) 8 Ind. Cas, 1072;-34 M. 188; (1910)M. W. N.799; 
9 M, L. T. 235; 21M; L., J, 330. 
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1920 and 1921 were in any way binding on 
the plaintiffs. : 
We accordingly allow this appeel in part 
and modify the decree of the Court below 
to this extent that we declare that the 
family property. of .the plaintiffa is not 


liable to attachment and sale.so far às the 


amount together. with. interest :due.'on'the 
promissory: notes - of- 1920... and: 1921 ^is 
concerned, and that it:ean be "attached 
and sold. in satisfaction of the decree. for 
the remaining amount. We direct-that the 
parties should receive and .pay- costs7if 
proportion to their success and failure. =”: 

A.N. A... Appeal allowed im part; 


" ALLAHABAD HIGH COURT, 
FEULLBENCH. 


MaTRIMONIAL REF&RENOE No. 5 or 1926, 4 


. November 22, 1927. , 
Present: —Sir Grimwood Mears, Kr., 
Chief Justice, Justice Sir Cecil Henry , 
Walsh, Kr., and Mr. Justice Kendall. 


JAMES PETER SHERRING—APPLIOANT 


: versus 
SHAHZADI SHERRING JACKSON 
AND ANOTHER— RESPONDENTS, 
Divorce—Discretion of Court in granting divorce— 
Principles—Power of Court to , refuse divorce in 
interests of public mordlity—Petiteoner's conduct, 
enquiry into. j 


In divorce proceedings a Court must .have regard. 


not only to the rights nd liabilities of the ‘matri- 
monial person wronged and of the wrong-doer re- 
spectively but also*io the interests of the society and 


public morality and where the Legislature has not: 


thought fit to define or specify any case or classes of ' 


cases in which the Court's discretion is to be exercised, 
Courts ought not to limit or restrict.that discretion 
by laying down rules within which alone the discretion 
is to be exercised. [p. 121, col. 2.] 


Morgan v. Morgan & Porter (1) and other English: 


cases referred to. 
It is obligatory on 


married life .and in particular the circumstances 
relating to the petitioner's misconduct if any, [p. 118, 
col. 1.] ; 


. A husband instituted proceedings for divorce of: 
his wife on the ground of her alleged adultery. The 


the Court, in such “cases, - 
' earefully to consider all the circumstances of the 


parties belonged to a community possessing rather | 


loose habits and the petitioner had married a woman. 
who was fairly known to the community as à woman ' 


of loose character. The acts o§adultery alleged against 


‘her were fot proved and there was evidence to 
.Show thet the wife hada natural desire to retain her 
husband's affection. Petitioner was also found tohave' 
enntracted syphilis during his married life. The lower’ 


Court granted divorce holding thatthe discretion of 
the Court might suitably be exercised in the petition- 
er'e favour: f ; 


118 


Held, that the exercise of the discretion was 
entirely inconsistent with the principles on which 
divorce should be allowed, and that the case was one 
a which divorce should not be granted. [p. 121, col. 


J 
Mr, O. M. Chiene, for tbe Applicant. 

JUDGMENT.—This is a husband's peti- 
tion for divorce on the ground of his wife's 
adultery in whieh’e decree nis? was granted 
by the District Judge in September, 1926. 
It comes before this Court for confirmation 
-of the decree for the second time. On the 
‘first occasion, in May, 1927, this Court's 
‘attention was drawn to the fact that the 
petitioner admitted that he had contracted 
syphilis during his married life, and a 
Bench of this Court, presided over by the 
Ohief Justice, remitted the case to the 
District Judge's Court for a decision, 
without fresh evidence, whether this fact 
did not constitute a discretionary bar. The 
matter remitted was disposed rof by another 
District Judgein July, of this year, who 
held that the discretion might be suitably 
exercised in the petitioner's favour because 
the husband’s record, though not spotless, 
_ was not so bad as his wife's and it did not 
appear that “any useful purpose could be 
served byrefusing to dissolve a bond that 
had ceased to perform any useful function.” 


This Éground appeared to us so entirely’ 


inconsistent with the principles by which 
the English Oourt governs itself in decid- 
ing this somewhat difficult question, that 
we reserved judgment in order to enunciate, 
for the assistance and guidance of the 
lower Courts, the principies upon which 
this part of the Matrimonial Gourt’s duty in 
England is administered. It is obvious, 
from the decided cases to which reference 
will be made hereafter, that it is obligatory 
upon the Court carefully to consider all 
the circumstances of the married life, and 
in particular the circumstances relating to 
the petitioner's adultery. On examining 
the record of this case we find the story 
to be in certain particulars a peculiar one, 
and on the merits we find ourselves unable 
to agree with the decision, 

The parties are Indian Christians, engag- 
ed in mission work, and appear to belong to 
a circle, intermingling a good deal in 
residence, possessing rather loose habits, 
and using hyperbolic and occasionally 
mysterious language in their correspond- 
ence. No attempt unfortunately has been 
made in the examination of the authors 
ofcertain letters, to which we shall have 


to refer, to clear up mysterious phrases in .. 
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the correspondence. The .parties were 
married in January, 1919, and the first and 
only child was born to them in December, . 
1919, at Palwal, where the husband and 
wiferesided. Mies Sahzadi, the wife, had . 
been a member of the Baptist Church at 
Palwal, the husband being connected with 
the C M.S. Miss Sahzadi bad been inti- 
mate before marriage with the co-respond- 
ent, to whcee brother her sister was 
married, and she had hada child by the 
co-respondent, The husband said at the 
trial that he did not know this, and that he 
learnt it in Bombay late in 1920 from a 
brother of the co-respondent, from whom 
he also learnt that his wife had been. 
continuing the intimacy with the co-re- 
epondent after marriage. The co-respond- 
ent's brother contradicts this statement. 
He says that he negotiated the marriage, 
and that he told the husband about the 
existence of the child who was still alive. 
The probabilities would lead one to prefer 
the statement of this witness. In asmall 
religious community ‘like’ Palwal it is 
difficult to believe that the fact of the birth 
was not knownto Mr. Sherring. The child 
was living with her when his marriage with 
Miss Sahzadi was arranged. At any rate, 
it igalmost certain that he would have dis- 
covered immediately after matrimony that 
she had already borne a child, and the 
factthat he knew, is almost conclusively 
shown by certain expressions in the wife's 
letters. In November, 1920, she writes to 
her husband: j i 

"Iam ready with heart and soul to serve 
you. I shall always remain faithful to you 
and shall not hurt your feelings in any 
way. Whatever folly I have done, in future 
I shall never commit such folly again.” 

In February, 1921, she writes: “Formerly 
I wasa bad woman and you set.me right.” 
In April, 1921,she writes: ‘Every-body 
knows how you made me sleepon a bed of 
roses, engaged servants for me, and did not 
ever refer to my past.” This letter would 
appear almost conclusive on the point. The 
topic has a bearing upon other aspects of - 
the case. It .shows that the husband did 
not hesitate to give false evidence about 
it, which he certainly did about: the cause 
ofhis venereal disease, and the inevitable . 
conclusion is that he is not a person¢o be 
trusted on hisoath. 

The adultery alleged in the petition,which 
is of the usual rambling and, vague 
character, is difficult to .agcertain. The . 
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Judge appears to have found it ín very 
general terms, but it must be assumed that 
he has found it as having beén committed 
at whatever time and whatever place it 
could fairly be said to have been alleged, 
The first allegation in evidence is adultery 
at Palwal about Christmas, 1919. This is 
sought to be proved bya young daughter 
of the husband, a step-daughter of the wife, 
who was about 16 at the trial, and must 
have been at that time between 9 and 10 
.years of age. She speaks to visits of the 
co-respondent to her step-mother in the 
house at Palwal, and to their occupying 
thesame room at night, about Christmas, 
1919. Itis to be noted that this is also the 
month of the birth of the child of the 
marriage, The learned Judge refers to 
this point, and finds that it is impossible to 
believe the girl Irene when she saysjthat she 
visited Palwal. at Christmas in any year. 
He goes on to say that he is of opinion 
that she visited Palwal during her summer 
vacation, and to observe that Peter, the 
co-respondent, doesnot deny that he used 
to visit Palwal during his holidays. The 
Judge says that Peter admits that he used 
to visit the wife’s house whenever he went 
to Palwal and to have a talk with her. It 
should be noted here that the two hoüse- 
holds were on very intimate terms, being 
related by marriage, and calling one 
another by their Christian names. The 
Judge finds that during this summer time 


in 1919 the husband was away from Palwal. 


for 5 or 6 days, and he comes to theecon- 
clusion that “from all this it is clear that 
Tren did see these two persons together, 
and did see them spending nights to- 
gether.”  Heseems to mean August, 1919. 
‘If he does,he has not observed upon the 
fact that at this time the respondent was 
5or6 months gone with child. This ap- 
pears tousa circuitous and unconvincing 
method of finding adultery established 
against the respondent in 1919. 

The next act,or acts of adultery, which 
the Judge appears to have founfl are based 
upon avisit by the respondent to Bombay. 
The co-respondent was employed in mission 
work in Bombay, during 1920 and 1921, 
and it is clear from the correspondence 
that he pressed the husband to come there, 
&nd wes procuring for him satisfactory 
employment. The husband went there and 
worked there,and his story is that, while 
there he was being pestered by the co- 

‘yespondent to bring his.wife there, which 
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he refused todo, and which he certainly 
did not do, Whether itis true, as he 
asserts, and this was in consequence of the 
co-respondent's brother's statement tohim 
about his wife'sinfidelity with the co-re- 
spondent, is at least open to doubt. In 
1930 the respondent was again in the family 
way. She writesin anxioms terms about 
the delay in the quickening of the child, 
and eventually relates that she has had a 
miscarriage which has caused her great 
sorrow, a3 she and her husband seemed to 
be looking forward with hope to the birth 
ofa boy. The husband returned to Palwal 
and went to Meerut where his wife had 
been. She had left for Palwal. According 
to him, she said that she would -not go to 
Meerut because she could not leave Peter, 
There is not & word in support of this 
beyond his statement, nor in any corres- 
pondénce, nor is it true that Exs. 8-12, which 
the wife admits to be letters which she 
wrote to her husband at Bombay, were 
letters asking him to fetch her to Bombay, 
which is what he alleges. Nonetheless at 
some date in 1921 the wife did go to 
Bombay. She says that she went to 
Bombay, in December, 1921, and from this 
the Judge has presumed that her object 
was to commit adultery with the co-re- 
spondent. So far as we can ascertain there 
is no evidence thatshe everdid so, In her 
statement she says she went: with her 
brother and ‘his wife, and that she never 
had any illicit connection with Peter after 
marriage. Sofar as they go, her lettersto `. 
her husband are certainly inconsistent with 
such conduct. They are wordy and rambl- 
ing, but they breathe affection, and are the 
natural letters of a woman who desired to 
retain her husband's affection and to have 
ehildren by him, and who resented the 
separate life which they were then leading. 
There is no evidence of adultery in - 
Bombay. 

There is a general allegation that at a 
later stagein the story of this married life 
during theseven years when the husband 
says he was waiting because he thought'he 
could not bring divoree proceedings until 
the expiration of that period, the respond- 
ent aud co-reBpondent. lived together at 
Meerut. Ihe story relating to the period 
betwean 1921 and 1926, the. date of the 
petition, is extremely sketchy. I+ is really 
unsafe to attempt to infer any definite fact 
from the evidence about it. It does, however, 
appear that the respondent-and co-respond- 


^— munity... 


120 
ent did at, sometime or another, during 
this- period, occupy the same house in 
Meerut, but it was the house in which the 
mother ofthe ‘respondent also lived. “The * 
Tespondent was understood to be living 
with her mother there, and it‘appears from’ 
the evidence that it was a house in which. . 
several people, allof them belonging to this - 
family, either by blood or. by marriage, 
lived together. There is not a scrap of 
evidence except this from which actual: 
adultery can, be inferred. As to this part 
of the case.the learned Judge based himself ' 
upon theletters of the wife, but as noné of 
them arelater than 1921, the inference to be 
drawn from them must relate to misconduct : 
either in Palwalor Bombay. In quoting: 
from these letters the learned Judge has ^ 
ialen into one very serious error, which, 
in our opinion, is unjust to the respondent, 
He saya that she wrote in Ex, 12: ° 
“ Whatever folly has been committed by - 
me is past, and in future: I will never 
commit this folly again and you should 
never consider that I will deceive you any 
more.” The-words “any more” are not in 
the letter. Onthis misquotation, which, if it~ 
were accurate, might certainly justifyan 
adverse inference ‘against the woman, the - 
Judge has said that it is clear that not 
only had she misconducted herself with 
the co-respondent, but that she had been ` 
taken to task for it, and that she was 
assuring her husband that she would not' 
deceive” him again. He then draws the 
correct inference- that infidelity could only 
refer to post-nuptial conduct, which is of 
course true, but wé have been unable to- 
trace any reference to infidelity.in any ^ 
letter written either hy the husband or by 
the wife. 

On the whole, therefore, we come to the 
conclusion ‘that the finding of adultery 
against the respondent and ‘co-respondent 
cannot be confirmed, that the respondent 
is entitled to a finding of " not guilty " on 
this issye, and that on this ground alone 
- the petition must .be dismissed. The 

woman's misconduct before: marriage must 
have Been ey well-known in the com- 
ler marriage with the ht 
no doubt rehabilitated her, Baga 
arë expressions in Ker letters which ‘show 
how 'keenly ghe realised. this, andeit is 
dificult to- understand what motive she 
could” have had, after deciding to marr 
Mr. Sherring and being willing to beum 
him children, for tontinuipg à connection 
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with the co-respondent which could do her. ' 
no good, and would probably put an end-to 
any ehance of her continuing a respectable 
memberoftheóéommunity. -. ^ "^" 1. 
It is, however,incumbent. upon us. to ^- 

continue’ our consideration of the care. 88: . 
if we were in agreement with the Judge in | 

his finding against the Wife- This. considera- p 
tion’ raises questions of importance. in the. ~ 
administration of the Divorce Act 


First we haveto consider the sta 


te ofraind ^. 


of the petitioner whem he was. in Bombay.: ,- 


According to Irene,ifshe ever mentioned < , 
the ‘alleged adultery at Palwal to .her" 

father, a fact which her father does not-: - 
himself mention, she did not mention -it : 

until her father returned from ‘Bombay. - 

According to the -husband he learnt of his: 

wife's infidelity in some ‘casual conversa- ` 

tion with the ‘co-respondent’s brother,'a& ' ; 
circumstance’ strange, if ‘true,- and not. 

consistent, either’ with a desire on the part * 
of the co-respondent to continue in mis-- 
sior workin Bombay, or with an insidious ; 
attempt, as is alleged,-on the part of the ` 
co-réspondent to persuade Mr. Sherring to- - 
bring his wife to Bombay. But -if ‘this - 
conversation ever took place, "Mr. Sherring n 
does not connect his adultery in Bombay, : 
with it. It was not an isolated act of adult. : 
ery.” According to ‘the évidence hé kept . 
this woman, who-was a Bombay prostitute; : 


- for some two or three ‘months, and probably. - 


contracted syphilis from her. Even this is * 
not certain, because he pretended to the - 
Court that he had been‘told by a: Doctor: + 
that it was the result of something he had - 
eaten. ` It would be, in our opinion; a- case > 
of the worst possible example if:we were-~ 
to treat this as one of those acts of-adult- - 
ery which could be brought by the Court 1 
within any rule, however, ‘much extended, 
upon which a Matrimonial Court has acted ; 
in such cases. VM NERA AE. 

The importance’ of this case is that, 
although the qutstion of a discretionary: - 
bar is not one of frequént occurrence, - it:* 


- has to be dælt with in the lower Courts 


of these Provinces, without the assistance : 
of the Englieh Law Reports: where the 
principles of English practice, which we- 
are bound to follow, are laid down, ‘and’ 
without the advantage of expert assistance" 
from the Bar ANC EDS 

The principles deducible from the Eng-~ 
lish cases were formerly as follows :— If à: 
petitioner's adultery has no special ‘cir. 
cumstances placing it- in “some category. 


r 
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capable of distinct statement and recogni-. 
tion, the Court will refuse to grant a deo- 
ree; 


being more or less pardonable oreapable of 
excuse. “Morgan v. Morgan and Porter (1). 


HA loose ‘and unfettered discretion", it . 


was there said, "is. a dangerous thing’ to 
entrust; to 8 single Judge. Re-marriage 
in the belief that the firat wife is dead, or 
in ignorance thatthe decree nisi did not 
dissolve’ the marriage, and adultery long 
pardoned -and condoned, and-not repeated, 
are thréo-cases in which the discretion has 
been exercised. Cases in which it has been 
exercisedin favour of a husband are rare, 
Constantinidi v. Constantinidiand Lance (9). 


Even in the case of a wife, no feeling of ' 


sympathy: ‘can be entertained. Her adult- 


ery - must be- shown’ to have been caused = 


directly by her husband's cruelty and 
adultery.- Wyke v. Wyke (3). This princi- 
ple of direct causation has been applied 
occasionally to a husband, but Bargreave 
Deane, J.; said that misconduct may be 
excusable in a woman which would not 
be excusable in a man. Pretty v. Pretty 
(4) In more recent cases, the practice in 


England ` seems to have- been somewhat . 
relaxed jn favour even of & husband, e. g^. 
Sir Samuel Evans, the President, exercis- ` 


ed his discretion in one case in favour of 


a husband-petitioner who, years after his . 
wife had deserted him, had committed an ` 


isolated act of adultery with a woman Whom 


he intended to marry, resulted in the birth . 
of a ‘child, and who had concealed it from * 
The President, in his judgment, 


the Court; 
founded it upon grounds ‘of public: moral- 
ity; and the 
her- child: Schofield v. Schofield (5). 
most recent decision is that of the Pre- 
Bident, Sir Henry Duke as he then was, 
in -Tickner -v. Tickner (6). 
of. Lord St. Helier in Constantinidi v. Con- 
unn (2) was i Subsequent discussed 


E (1869) 1 P. 644; 38 L. J. Mat. 41; 20 L. T. 588; 17 


Wer (1905) P. 246, To: J. P. 82; 88 L.' T. 340; 19 T." 


L. R. 699; 52 W. R. I 
RÈ (1804) P. 149; Bh J. P. 38; 90 L. T. 173; 20 T. L. 
R. 19 


„® Gom)». 83; 80 L. J.P. 19; 104 L. T. 70; 21 T. 
9 E 207; 84 L. J. P. 186; 112 L. T. 1000; 31 T. 


(6) (1924) P. 118; 93 BoB 39; 131 L. T. 159; 22 


TAG. SS 407. L.R 
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‘Tos Court will not assume to itself a`. 
right to grant, or withhold, ita decree upon . 
thé mere footing of the petitioner's adultery. 


interests of the: woman and . 
The. 


The decision . 


iD 

in the Court of Appeal, and the President 
quotes from Vaughan Williams, L. J., “the 
Court. must..have regard not: only to the 
rights and liabilities of the matrimonial 
person wronged and of the. wrong-doer 


à respectively . inter se, but also to the inter- 


ests of society and "publie morality” Con- 
stantinidit v. Consiantinidi (7), . He also 
quotes ` Stirling, | L. J., as hfving said “in 
the exercise of every "discretion which is 


. vested in the Court, the Oourt should en- 


deavour to promote. virtue and morality 
and to discourage vice and immorality.” 
He further quoted Swinfen Eady, M. B., 
in Wickins v. Wicitins (8): "Where Parlia- ;' 
ment has- not thought fit to -define or: 
specify any case or classes of cases fit 
for its application, this Court ought not 
to limit or restrict that discretion by lay- 
ing down rules within which alone.the. 
discretion is to be "exercised." He ulti-. 
mately. prefers. the broader. view thus- 
enunciated to the more restricted-one of con- 
finement to special categories. _of cages, as 
originally laid down in Morgan v. “Morgan ; 
and Porter (|), 4nd exercises his discretion 
in favour of the wife-petitioner, in that case," 
on grounds of public policy. f 
We are of. opinion. that, if the above: 
principles -are kept steadily in view, ihere., 
ought to be no ‘difficulty in the Courts F 
of these Provinces exercising the discre- 
tion rightly in any ease in which the 
question arises. -As we have said already, 2 
we are unable to approve the reasoning 
by which the District Judge reached his . 
decision in this case, and we have no. 
alternative buf. to decline ' to confirm the 
decree, which must be set aside. -The hus- . 
band must pay the costs both of the wife x 
and of the co- respondent. : 
A. N. A. 


Deeree set aside, — 


"(n (1905) P. 253 at pp 270, 278; 74 L. IUP. 122; 54 
W.R. 121; 21 T. L. R. 651; 93 L, T. 651. 

Ont 265 at p.272: 87 L. J.-P. 169; 119 4. T. 
268; 62 S. J. 583; 34 T. L, R. 447. 
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ALUAHABAD HIGH COURT. 
FULL BENCH, 

CururNAL Reviston No. 828 or 1927. 
December 15, 1927. 

Present :—Mr. Justice Lindsay, 
‘Mr. Justice Boys and Mr, Justice 
Iqbal Ahmad. 

LAL BAHADUR—Accuszo—AppLicant 


versus 
EMPEROR—Opposirr PARTY, 

Criminal Procedure Code (Act V of 1898), as. 420, 
432—Appeal by convict in Jatl—Right of appellant to 
appear in person. 

Where inan appealbya convict in Jailthe stage 
has been: reached of the appellant being given notice 
under 8.422, Criminal Procedure Code, he is entitled, 
if he so desires, to appear in person if he is not re- 
presented by a Pleader. [p. 123, col. 1.) 

Ram Prasad Bismill v. Emperor (1) and Queen- 
Empress v. Pohpi (2), not followed. 


Oriminal revision from an order of the 
Sessions Judge, Budaun, dated the 21st 
November, 1927, . 

ORDER OF REFERENCE 
TO A FULL BENCH. 

Boys, J.—The learned Judge has based 
his refusal, according to the certified copy 
on the tile before me on cases reported as 
Ram Prasad Bismill v. Emperor (1) and 
Queen Empress v. Pohpi (2). There is no 
Buch volume as No. 103 Ind. Oas., and I am 
unable totrace the reference. The other 
cuse reported as Queen-Empress v. Pohpi 
(2) to some extent justifies the learned 
Judge in hisrefusál to arrange for the 


appellant to be produced in his Court. 


Owing to my having had to deal 
with this. and connected 'case8 on 
previous occasions I was aware shat this, 
at any rate; isacasein which the convict 
should be allowed an opportunity of 
arguing his case, if he so desired. I, there- 
fore, as time was short, by a letter from 
this Court, dated the 25th November, 1927, 
directed the learned Judge, in conjunction 
with the District Magistrate, to makearrange- 
ments for the production of the accused. 

‘I am not, and I never have been, per- 
sonally wholly in accord with the-decision 
reported *as' Queen- Empress v. Pohpi (2). 
If Ihad reason to believe that I stood 
alone in this view there would be an end of 
the matter, but I am aware that my doubts 
are shared, and have been shared, for many 
years by others, and I think thag it is 
desirable that that decision should, be 


(1) 103 Ind. Cas. 407; 4 O. W. N. 638; 28 Or. I. J. 679; 
A. T, R. 1927 Oudh 312. 
(9) 13 A. 171; A. W. N, (1891) 48; 7 Ind. Dec. (x, s.) 
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reviewed and qualified. Bys. 422 of tha 
Code of Criminal Procedure this Court is 
ordered to give notice to íheáàppellant or 
his Pleader, and itisclear that if there 
is no Pleader the Court must. give notice 
to the appellant. If theappellant doea not 
express & desire to appear in Court in 
person there is, of course, an end of the 
matter, but if he expresses a desire to 
appear, it seems to me ano unsustainable ` 
attitude to hold that though he must be ` 
given notice he may be physically restrain- 
ed from taking advantage of that notice 
even thongh he may have expressed a wish 
to do so. ; 

‘If, on receipt. of the notice, the appellant 

desires to be heard in person I think ta 
refuse to make arrangements for his 
appearance isto deny him the right which 
is a logical consequence of his right to have 
notice. If he does not ask to be allowed to 
appear, it is not necessary that he should be 
produced. 
. No distinetion wasraised or drawn in 
the Full Bench ease between cases where 
the conviet expresses a desire to appear and 
where he does not, and the unqualified 
nature of the decision has led a sub- 
ordinate Court to refuse to direct arrange- 
ments to be made even where the convict 
wanted to appear. The Full Bench ease 
was dealing with the general proposition 
"must a conviet (where he has no Pleader) 
always be produced in Court at the bearing 
of his appeal.” - 

I would suggest that the matter be laid 
before a Full Bench to reconsider and 
qualify the proposition too broadly ex- 
pressed in Queen- Empress v. Pohpi (2). 

OPINION.—The question referred to 
the Full Bench concerns the right of a con- 
vict in Jail, whose appeal is pending, to 
appear in Court in person, if he so desired 
on the date fixed for the hearing of his . 
appeal, and to argue his case in person. 

A learned Sessions Judge had refused 
such aconvict the right to appear, basing 
his decision of the case Queen-Empress v. : 
Pohpi (2) and Ram Prasad Bismill v. 
Emperor (1). The convict appellant appli- ' 
ed to. this Court, and his application came. 
before Mr. Justice Boys. Mr. Justice Boys, 
feeling himself unable to accept without 
qualification the decision of the (Full 
Bench in Queen-Empress v. Pohpi (2) 
referred the matter to the Hon’ble the 
Chief Justice with a view to re-considera- 
tion of that ruling, As the matter was 
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wary urgent Mr. Justice Boys further 
directed the learned Sessions Judge to 
mike arrangements, with the assistance 
of the District Magistrate, for the appel- 
lant to ba produced in his Court on the 
date fixed forthe hearing of the appeal. 
The matter has now come up before us for 
disposal. 

In the referring order the learned Judge 
said: “By s. 422 of the Code of Oriminal 


Procedure this Oourt is ordered to give - 


notice tothe appellant or his Pleader, and 
it ia clear that if there is no Pleader the 
Court must give notice to the appellant. 
It the appellant does notexpress a desire 
to appear in Court in person there is, of 
course, an end of the matter, but if he ex- 
presses a desire to appear, it seems to me 
an unsustainable attitude to hold that 
though he must be given notice he may 
be physically restrained from taking ad- 
vautage of that notice, even though he 
may have expressed a wish to doso. If 
on receipt of the notice the appellant 
desires to be heard in person I think to 
refuse to make arrangements for his ap- 
pearance is to deny him the right, which 
is a logical consequence of his right to 
have notice. If he does not ask to be 
allowed to appear, it is not necessary that 
he should be produced.” 

We have considered the decision of the 
Full Bench of this Court in Queen-Empress 
v.Pohpi (2) and we are unable to agree 
with the reasoning in that case and are 
of opinion that the decision went tgo far 
when it held that an appellant from Jail 
has no right to appear atthe hearing of 
his appeal, ifhe desires todo so, and has 
no Pleader to represent him. Similarly, 
we find ourselves unable to agree with the 
learned Judges in the case of Ram Prasad 
Bismill v. Emperor (1) where they say: 
"As he appealed from Jail he was not 
entitled to appear in person to argue his 
appeal.” We holdthat where the stage has 
been reached of an appellant being given 
notice under s, 422 of the Code of Criminal 
Procedure, he is entitled, if he so desires, 
to appear in person, if he is not represent- 
ed bv a Pleader. Asin the particular case 
Mr. Justice Boys has already given direc- 
tions forthe appellant to be produced in 
Oour$, no further order is required. 

QA Reference answered. 
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ALLAHABAD HIGH COURT. 
SzgoNp Civin ArPRAL No. 716 or 1925. 
November 17, 1927. 
Present:—Mr. Justice Boys. 

Sri Maharaja PARBHU, NARAIN 
SINGH SAHEB BAHADUR: KASHI 
NARESH- APPLICANT 

: versus 
JAI MANGAL SINGH “np OTBERS— 
REPONDENTS. ^ 
Limitation Act (IX of 1908), s. 5~—Appeal—Ea- 
tension of time—Erroneous legal advice, whether 
‘sufficient cause’. 
Where an appellant followed an erroneous advice 
of his legal adviser and filed his appeal ina wrong 
Court and was consequently prevented from filing 


his appeal in the proper Court within the period of ` 


limitation, and the circumstances were such that the 
legal adviser could not be held to have been culp- 
ably negligent : 

Held, that there was ‘sufficient cause’ for not pre- 
ferring the appeal within time in the proper Court 
within the meaning of s. 5 of the Limitation Act, 
and that the case was consequently a fit one for 
extending the period of limitation. 

Shib Dayal v. Jagannath Prasad (1), applied. 

Appeal from the decree of the District 


Judge, Benares. . 


Mr. Badari Narain, for the Applicant, l 
' Mr. A. Sanyal, for the Respondents. 


JUDGMENT.—In this case an appeal 
was filéd in the Court of the Commissioner, 
When fileditwas within time. It was re- 
turned for presentation to the proper Court, 


and was presented in the Ccurt of the District ` 


Judge promptly. The appeal was there 
dismissed on the ground of limitation, and 
the plaintiff has come up here in second 
appeal. lam loath to engraft on to s. 5 of 


the Limitation Act restrictions which- do 


not appear in that section. That section 
only requires that the Court ehould be 
satisfied that the applicant “had sufficient 
cause” for not preferring the appeal within 
the period of limitation. It is quite easy 
to refer to certain of the pleas and the 
issues in the judgment of the trial Court 
and to certain phrases in the judgment 
itself, and on those passages to say that it 
is quite clear that a question of proprietary 
rights arose. . n 
On the other hand, the suit was one 
primarily under s. 150, and with-reference 
tos 15» and Group Oof the Schedule I do 
not thipk tbatanadvieer in thelower Court 
could be held to have been culpably negli- 
gent in advising that the appeal should be 
filed in the Court of the Commissioner. In 
view of thè spirit underlying the Full 


Bench ruling reported as Shib Dayal v, 


124 
Jugannàth "Prasad (1) I:am definitely 


- inclined to hold that this isa case for the 


exercise of the discretion given bys. 5, 
It does not escape me of course that the 
immediate cause of the mistake which the 
Full Bench had to consider is different in 
character from the cause of the mistake 
which I have now to consider. Tne one 
was a mistake due to ignorance of the rules 
governing a higher Court's procedure of 
which the. lower Court practitioners could 
not always be expected to be aware. The 
present mistake concerns the interpretation 
of provisions of the Tenancy Act. But, 
taking into consideration the particular. 
facts of this particular. case, and that is all 
Iam concerned to do in a matter unders. 5 
of the Limitation Act, I think the present. 
case comes within the spirit of the Full 


` Bench ruling. 


. I, therefore, set aside the decree of the. 
lower Appellate Court and return the case. 
with the direction tothe learned Judge of 
the lower Appellate Court to re-admit the 
appeal and to hear it in due .course of 
law. Costs in thecase hitherto and in this 
Court will abide the result; 
ALN. A. f Order set aside, 


" (1) 68 Ind. Oas 812; 20 A.-L. J, 674; 44 A 036; A. I 
R. 1922 All. 490 (F. B.). : 


'. ALLAHABAD HIGH COURT. 
=" tORIMUNAL Revision No. 61,1 oF-1927, 
“ i November 10, 1927. 

Present:—Mr. Justice Boys. 
BADDU KHAN-—APPLICANT 
versus 


EMPEROR-—OpProsiTE PARTY. 
“Criminal Procedure Code (Act V of 1898), s. 526—» 
Application for transfer—-A fidavit by accused.—False 
statement—Prosecution—Burden of proof—Practice— 
Judgment—Hxpunging irrelevant remarks about 
strangers— Power of High Court. 

According to the present practice of the Allahabad 
High Court än accused person can legally tender his 
own affidavit in support of an application for transfer, 
whether the affidavit is tendered and the application 
made inasubordinate Court or in the High Qourt, 
and he can be prosecuted in regard to any false 
statement made in the affidavit. [p. 127, col. 2. 

Though a High Court wijl not entertain any and 
every application made by some person, whether an 
accused or not an accused, who feels himself aggrieved 
by remarks made. in a judgment, the High Court has 
power, in a proper case, to remove such remarks. |p. 

ibid . 
ihi | prosecution for having made a false statement 
inan affidavit it is for the prosecution -to prove that 
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the statement was false and not for the accused to 


prove that it was true. (p. 127, col. 1. NA E 
Criminal revision from an order of. the. 
Sessions Judge, Allahabad. ` US 
Mr, Sailanath Mukerji, for the Applicant. 
The Government’ Advozate, for . the 
Orown, n m" 
JUDGMENT.—The applicant in revis 
sion, Baddu Khan, was an accused in a 
criminal case; and. applied to this Court 
for-transfer: In support of that applis 
cation he filed an affidavit affirmed by-him- 
self in which the statement occurred: 
"Thatoné Shib Lal . . . . whois a- 
relation ofthe eomplainant (Nand Kishore), 
owns à shop in Kashipur: where -the- 
complainant and the trying Magistrate both 
often: come and sit together." The trying. 
Magistrate, Mr. Sadanand, in his explana-, 
tion replied as follows:— : 
"(1) It is a faet that Lala Shib.Lal ig 
some relation of the complainant. ^;  . 
“(2) It is altogether false that I ever saw- 
the complainantat the shop of Lala Shih. 
Lal and that I had any talk- with the com- 
plainant." "T QM ES 
Mr. Justice Dalal, in view of this denial 
ordered the proseeution of Baddu Khan. 
under s. 199 of the Indian Penal Code for 
having made a false statement in the 
affidavit to the effect that the complainant 
Nand Kishore and the Magistrate Mr. 
Sadanand often came and sat. together at 
the shop ofShib Lal who is. admittedly a. 
relation (first cousin) of the complainant, 
Nand Kishore, s 5 
As a result, of this order a prosecution 
was started which resulted in the convic-' 
tion of the accused by the Joint Magistrate, | 
and a sentence of six months’ rigorous 
imprisonment, which conviction and sen-. 
tence were upheld by Mr. Thurston, the 
Sessions Judge of Allahabad. | 
lt may be noticed that the composite 
allegation by the accused, Daddu Khan, 
when applying for transfer contained 
several statements: — M 
(a) That Sh#b Lal is a. relation of the 
complainant; : : 
(b) That Shib Lal ownsa shop in Kashi- 


pur; 
(e) That the complainant Nand Kishore 
used to sit there ; 
(d) That Mr. Sadanand, 
Magistrate, used to sit there; 
(e) That the complainant Nand Kishore 
and the trying Magistrate Mr. Sadanand 
often sat there together. : 


the trying. 
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As to (a), it is admitted. by. the Magis- 
trate in hisreply that Shib Lal is arelation 
of thecomplainant. As to (6), this was 
not denied by Mr. Sadanand and is inferen- 
tially admitted. As to (c) this is not 
denied by Mr. Sadanand. As to (d), this was 
not denied by Mr. Sadanand. Asto(e) Mr. 
Sadanand denied this. He not only denied, 
that he often sat there with the complainant, 
but, denied that he “had ever seen the 
complainant there at all. 

In view of this denial as to (c) it was 
inevitable perhaps that the prosecution of 
-the accused should be ordered. 

What, however, had to be determined at 
the trial was not whether a prosecution 
was called for, but whether the charge of 
making a false statement on the point (e) 
had | been affirmatively proved against the 
accused. 

The Magistrate, Mr. Sadanand, in his 
evidences said “I do not sit at the shop 
of. Shib Lal and converse with Nand 
Kishore, IfI need any cloth I go there, 
but not otherwise. It is- wrong what he 
-says in -his affidavit .Ex. A, para. . 8.” 
.In view ofthe fact that by the analysis 
_made above it is apparent that the 
Magistrate did. not deny any of the sub-- 
sidiary statements in para, 8, which I have 
“called (a), (b), (c) and (d), the evidence of the 
Magistrate that the contents of para. 8 
are wrong must reasonably be assumed to 
‘deny only the allegation in para, 8 that 
he and Nand Kishore frequently sat at the 
shop together. In cross-examination the 
Magistrate further said: 

“I must have visited the shop of Shib Lal 
about four times in the last two dace 
.apart from going to buy cloth ; 

. Iam sure that the complainant was 

not present when I went to the shop of 
Shib Lal.” He doesnot-say for what pur- 
poses -he went on those (about) four occa- 
.sions..He is not referring to visits for the 
purposes of income- tax because he says 
that for purposes of income-tax Shib Lal 
used to take his ledgera to the Tahsil. 
Towards the end of his deposition he doés 
say: "I walked past the"shop of Shib 
.Lalon the first (or second) day of the 
Bakrid and stayed a minute ortwo at his 
: Shop. A constable brought me a note. As 
far as I remember Nand Kishore was not 
there." It is not clear, for the statement 
is-mot made inthe same connection, whe- 
ther this is one of the (about) four occasions 
to which he refers, The Magistrate then 
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“makes the following further statemente:— 


"I stayed at his house when I arrived 
from Meerut. .- i stayed three 
days at Shib Lal's' house as my pre- 
decessor was still in the house I was to 
occupy. 

I recommended Sbib Lal or his brother 
for a revolver at the end of 1925. 

The complaint was filed on a Sunday 

at my house which is alse my Court,” 

' Itis clear from the statements I. have 
quoted that Baddu Khan had reasonable 
ground for feeling that the trying Magis- 
trate, Mr. Sadanand, was on friendly terms 
with "Shib Lal, a relation of the complain- 
ant Nand Kishore, and, more directly in 
-connection with the present charge, that 
the Magistrate had visited the shop of 
Shib. Lal about four times, apart from 
going to. buy cloth, But in reference to 
the particular charge against the accused 


-we have the definite statement ofthe Magis- 


trate: ."I am sure that the complainant was 
not present when Iwent to the shop of 
Shib Lal.” 

The only other prosecution witness deus 
ing on the material point is Shib Lal, 
He says that Nand Kishore is his first 
eousin; that Mr. Sadanand, the trying 
Magistrate, buys things at his shop; that 
“as far ag I remember the Deputy Sahib 
has come.to my shop 5 to10 times since he 
has been a Deputy Collector in Kashipur;" 
that "the Deputy Magistrate stayed in my 
kothi for. a few days when he came to 
Kashipur;" that “Nand Kishore sometimes 
comes to my shop and stops a few moments;’ 
that during the Bakrid the Deputy Sahib 
was returning and gave me,an order for 
cloth, 

This is the whole of the evidence for 
the prosecution. Itis clear that Shib Lal's 
account of the Deputy Magistrate’s stop- 
ping at his shop differsfrom that given 
"by the Deputy Magistrate, who says that 
he was walking past the shop and stayed 
a minute or two. Butit is only necessary 
to note that Shib Lal definitely denies 
that the Magistrate comes to his shop and 
converses with Nand Kishore. This is the ° 
whole of the evidence for the prosecution. 

The accused in his examination maintain- 
ed thetruth of his statement. that the 
Deputy Magistrate visited the shop of Shib 
Lal with Nand Kishore and talked to him 


there. The evidence for the defence was 
as follows :— 
Sardar Ali Khan. constable swore: -tg 


128 l 
having had to takea letter to the Deputy 
Magistrate two months previously, and 
having found the Deputy ¿Magistrate at 
Shib Lal's shop, and that Nand Kishore 
was there atthe time. Shaukat Ali con- 
stable said that he had seen. the Deputy 
Magistrate and Nand Kishore both of them 


at the shopof Shib Lal together, In cross-’ 


examination hegaid that he had seen them 
twice together at the shop. Ibrahim 
stated that he had seen Nand Kishore 
frequently at the shop andhad also frequent- 
ly seen the Deputy atthe shop, and that 
he hadseen them both there together, 
though (in cross-examination) he had not 
noticed that they were on particularly 
friendly terms. He said he had seen the 
Deputy Magistrate at the shop 2 or3 times 
in the last two years, and that on one occa- 
sion hé had seen Nand Kishore and the 
Deputy Sahib there together. 

Now, in reference to this evidence for the 
defence, it is important to note that neither 


the trying Magistrate Mr. Finlay, nor 
Mr. Thurston, the Appellate Court, dis- 
believed the evidence. It may, therefore, 


be taken as established that evidence has 
been given and believed to the effect that 
the Deputy Magistrate and Nand Kishore 
have been seen together four times by the 
witnesses for the defence. The Magistrate 
Baid that on the occasion of the Bakrid, Nand 
Kishore was not present. The constable who 
took to him the letter on that occasion said 
that Nand Kishore? was present. The try- 
ing Magistrate, Mr. Finlay, considered that 
these facts didnot justify Baddu Khan 
jn affirming that the Deputy Magistrate 
and Nand Kishore were oftén at the shop 
together, and he thinks that no one would 
be likely to agree with Baddu Khan that 
the use of the word "often" was justified. 
But it must be borne in mind in fairness 
to Baddu Khan, that, while it may be 
that these are the only 3 or 4 occasions 
on which Nand Kishore and the Deputy 
Magistrate were at the shop together, it is 
not, on the other hand, in the least probable 
that Baddu Khan would be able to pro- 
duce evidenceas to or even to remember 
all the occasions on which he had so seen 
the two together. A question like this 
must be judged from an ordinary human 
standpoint. "Any one of us in the habit of 
visiting a friend's house may have met 
another friend there a dozen times and yet 
be only able to re-call 3 or 4 specific occa- 
pions, and collect the evidente in regard 
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thereto, It is, therefore. necessary to keep 
an open miud that, while evidence. has 
been given of three or four occasions, there 
may havebeenothers. The situation would 
be different if Baddu Khan had been unable 


to recollect and obtain evidence in regard 


to even one or two occasions, 

To turn to the judgment of Mr. Thurston 
in the Appellate Court, he appears to 
have confused himself from the outset by 
not keeping clearly in mind' the one single 
point that he had to decide. After refer 
ring to the facts of the issue of a warrant, 
the inspection of Shib Lal's registers for 
the purposes of income-tax, the living of 
the Magistrate in the guest house of Shib 
Lal, and purchases of cloth by the Magis- 
trate from Shib Lal, the learned Judge 
says: "None of these facts are by them- 
selves sufficient to establish an .inference 
that the Magistrate was corrupt or partial." 
This wasnot an issue that the Judge 
had to try. Hethen continues: “It is to 
be seen, however, whether the appellant 
had any justification for his apprehension." 
This, again, was wholly immaterial to the 
issue, and the only issue, which the Judge 
had to try, viz, whether or not the Magis- 
trate had often sat with Nand Kishore at 
the shop of Shib Lal. 

The Judge then says: “E will refer 
to his witnesses. Sardar Ali deposed that 
he had seen the Magistrate on one occa- 
sion at Shib Lal'sshop. This one occasion 
cannot be treated as ''often." It issuffi- 
ciently obvious that “one occasion cannot 
be treated as often,” and it is equally 
obvious that “one occasion" added to 
other occasions might amount to "often." 
Moreover the Judge omits to note that 
Sardar Ali, whom he does not say he dis- 
believes, specifically stated on oath that 
Nand Kishore was also there at the 
time. 

The learned Judge thensays of the next 
witness: ‘Ibrahim stated that he had 
on one occasion*seen both Nand Kishore 
and the Magistrate at Shib, Lal's shop” ; 
and as to the other witness Shaukat Ali, 
he says: “The third witness Shaukat 
Ali deposed .that he had seen the Magis- 
trate and Nand Kishore twice at the shop.” 
He clearly does not rejact the evidence 
of any of these three witnesses who bet- 
ween them speak on oath as to fopr oc- 
casions when the Magistrate was geen at 
the shop of Shib Lal with Nand Kishore 
there also, but contents himself with gays 
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ing: “This evidence is clearly insuffici- 
ent to justify the assertion of theappellant 
in his affidavit." I do not agree. The 
learned Judge has approached the ques- 
tion he had to decide from a wholly wrong 
standpoint. Baddu Khan had not even 


got to prove that his statement was true; ' 


the prosecution had got to prove that it 
was false. The evidence for thedefence 
was specific as to the Magistrate and Nand 
Kishore having beenat the shop of Shib 
Lal together on four occasions, and that 
was not disbelieved. As I have said above, 
it must be borne in mind in fairness to 
Baddu Khan that while it may be that 
these are the only 3 or 4 occasions on 
which Nand Kishore and the Deputy 
Magistrate were at the shop together, it 
js not in the least probable that Baddu 
Khan would be able to produce evidence 
as to or even to remember all the occa- 
sions on which he had so seen the two 
together, In my view the learned Judge 
approached the case from a wholly wrong 
standpoint and I have no hesitation in 
holding that on the Judge's own findings 
the prosecution have failed to prove that 
the statement of Baddu Khan that the 
Magistrate and Nand Kishore often sat 
at the shop together, was false, and Baddu 
Khan must be acquitted. 

Mr. Thurston then proceeded to con- 
sider an argument to him on behalf of 
the accused to the effect that an accused 
person could notin law make an arüdavit, 
and, therefore, could not be prosecuted 
for any false statement therein. With 
this argument the learned Judge deals as 
follows :— : i 

“I have also been referred toa number 
of ruling In the maiter of the perition of 
Barkat (1), Matan v. Emperor (2). and 
27 A. L.J. 333.* The rulings in ques- 
tion refer to affidavits filed before 
Magistrates, and not to affidavits filed 
before the Hon'ble High Oourt. Section 
526, sub-s. (4), Criminal „Procedure Code, 
clearly lays down that applications for 
transfer are to be supported byan affidavit 
except when made by the Advocate- 
General. It is a pity that Mr. Sarkar 
: Bahadur Johri should have come all the 
way tothis Oourt with the rulings in the 

(D) 19 A. 200; A. W. N. (1897) 23; 9 Ind. Dee, (N. s.) 


(2) % Ind. Cas. 914; 7 A.L.J. 1143; 11 Or. L.J. 
537; 33A 163. 

~*The correct reference seems to be 28 A. 33l at page 
$33, [Hd] 
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hope of deceiving the Court... No doubt he 
was ofopinion that the simplicity of the 
Court was as gréat ashis own dishonesty.” 

The reference 27 A. L, J. 333* is clearly 
wrong (L have the original judgment before 
me). There is no such volume. Nor am I 
able to trace the case in 17 A. L, J. 333. or 
inl L. R. 27 All. 333, and nobody is able 
to give me the correct reference. This is 
however, immaterial. Thfre can be no 
doubt whatever that according to the 
present practice approved by the High 
Court, an accused person can legally tender 
his own affidavit in support of an applica- 
tion for transfer, whether the affidavit is 
tendered and the application made in a 
subordinate Court or in the High Court 
and that he can be prosecuted in regard to 
any false statement made in the affidavit 
No question arose in the lower Court as to 
whether the Counsel for the appellant knew 
or did not know of the change of practice 
There is not, however, so far as I am aware 
any reported ruling. ‘ 

Ia view of my opinion that Baddu Khan 
must on the merits be acquitted,it would be 
unnecessary to deal with this point further 
but forthe fact that the learned Sessions 
Judge has allowed himself to make the 
remarks about Mr. Johri, which I have 
quoted above, and for the fact “that in 
regard to those remarks Mr, Johri has filed 
a separate petition which has been connect- 
ed with this application in revision, askin 
for those remarks to be formally expunged 
from the judgment, It ig obvious this 
Oourt will not entertain any and ever 
application made by some person whether 
an accused’ or*not an accused, who feels 
himself aggrieved by remarks made in a 
judgment, but there are cases in which such 
action is called for, and I am unhesitati 
ly of opinion that this is such a case Ed 

“The learned Judge has returned 
lengthy explanation, which, in my' vie : 
indicates that the learned Judge was nfücl 
too hasty. He says: "n 

"It was first argued that t 
perjury committed, because t 
appellant showed .that the M 
cerned had often sat at Shi 
I asked the first Counsel (Mr, 
to quse TOM par euler pas 
on. In return he asked me,- 
the file and I replied, "Yea". bad oo 
answered thatin that case he would | n 
on to his other points. PE 


; I sto i 
told bim thatehe should not ming aan dd 


here was no 
he evidence of 
agistrate con- 
b Lal's: shop, 
Uma Shankar) 
sages he relied 
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trate had often sat at Shib.Lals shop. Mr. 


-Johri then audibly; prompted his colleague 
. that ‘once’.or ‘twice’ meant “often,” - f 


. Now, in this passage he says that it was 
first argued that “the evidence of appel- 


_ed had oftensat at Shib.Lal's shop, and he 
> then himself*makes the statement that 


biggie Gast 


“no witness for. appellant” had deposed 
te the effect that the Magistrate had: often 


“gat atShib Lat's shop, and on this basis 
“charged the Counsel. with misquoting the 


récord. It is manifest - that there is 


: a: very material difference between: “the 


‘evidence of appellant” establishing a ‘point, 


and any single witness establishing that 


point. Moreover it was for the Crown to 
., prove that the statement of the accused 
. was false, not for him to prove that it . 
. was. true; andon this basis I have held 
. &bove that the prosecution failed. 


“The next point in. which the learned 


Judge - holds: that Counsel had failed. 


^jn' his duty and had tried to decéive the 
" Court is the action.of Counsel in quoting 


: the rulings referred l 
; Judge says that Counsel “had stated that : 


to. -The learned 


' the affidavits (in the cases quoted) had 


< whereas in fact they had been filed. in. 


siie 
p 


| prehension -.under ‘which "the 


been filed. in the Hon'ble High Court” 
the District Court. It -is. possible that 


Counsel ‘did, not ‘wholly appreciate :the ` f 
: But, for the. reasons.. I have given, if the 


point .of the. question ‘or the” misap- 


. Judge was labouring. It is not at all 


improbable that Counsel was disturbed by. 


. the impatient attitude which*had already 


. beem.adopted. towards him.” Be that as. 


' jt may, it is certain that the mis-statemient 


“with any improper intention, 
learned Judge would have appreciated . 
< that fact if he’ had not himself been under : 


x 


made could. not possibly have, been made 
and the 


a complete.’ misapprehension as to the 


ratio decidendi of those cases.. In those’ 
earlier cases in: which it was held that’ 


; an aceused. person could. not affirm an 


' affidavit himself or be prosecuted for a. 
: false statement therein, the decision had . 


. nothing whatever to do with whether the 


gt 


m 
D 


affidavit. was filed in the High Court or 
a subordinate Court, but was solely based 
on the propositio® that an accused person 
could not himself file an affidavit,in any 
Court whatever, whether subordinate or 


` pupreme,. That the learned Judge was 


^ Rabpu KHAN v, nubEROR, 


| record, and that no- witness jor appellant .. 
“had deposed to the effect that the Magis- - 


-an ‘accused person .could- mot 


-could do so in the High Court. 


learned ' 


‘affidavits actually ‘filed in 
* Courts. were equally.and wholly 


“and will be forthwith releaséd, ° 
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under this ‘misapprehension -Ís clear. from 
his question. as to whether the affidavits 
in those cases were filed in the High: Court,. 


-and from:his reference to- s. 526 (4), Ori- 


minal Procedure Code. “Even in quoting, 
that section’ the learned Judge again mis- . 


. read the section. That section.says: "Every 
'Jant" showed that the Magistrate concern- ' 


application for the exercise of the-powér 
conferred by. this .section shall be made 
by motion, which shall, éxcept wlier the 


; applicant is the Advocate-General, bé sup- 


ported by .affidavit or affirmation." There 
is clearly not.a hint in that clause that 


‘the’ affidavit can or must be affirmed by 
.the accused himself. It :is silent on- the 


point altogether, and could. not:possibly 
form the.basis of & decision that everif. 
affirm an 
affidavit himself in a subordinate-Qourt he 


The learned. Judge was taking a sourid 


.position when -he said (vidé his explana- 


iion) that “it was not for me to quash-tlie 


- order for prosecution" which had -beén 
:made by the: High.Court, and he might 
: properly have -refused to accept the argu- 
-ment on that ground alone;- but. what I 
. have-now :to consider is whether there- 


marksmade in regard to Counsel had.any 
justifications or not, and for the réasoóhs:I 


-have given above I am of opinion that-they 


had not. . If Counsel -stated that the afü- 
davits ‘in those. cases had been -filed in 
the High Oourt; he was manifestly wrong. 


Judge had not been ‘under a -misappre- 
hension and impatient, I am cléar ho 
would have seen that the mis-statement, 
such as it was, could have no bearing . 
whatever on the applicability ‘of - those 
rulings, which, though they dealt ~ with 
subordinate 
lo | applicable 
to affidavits filed in High Court... E 

I, therefore, direct that the. words:. “It 
is.a pity that Mr. Sarkar Bahadur’ Johri 


‘should have come all the: way to this Court 


with the rulings in the hope: of deceiving 
the Court. No doubt he was of opinion 
that the afmplicity’ of the -Oourt . was. as: 
great as his own dishonesty” be deleted 
from the judgment of the learned’ Judge 
and: be not included in any further certified 
copy that may be made of the judgment. 
The applicant Baddu Khan is acquitted 


AN. Ae Appeal allowed; | 
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-ALLAHABAD HIGH COURT. 
SEOJND Cuvin ArPRAL No. 1458 or 1925. 
. July 15, 1927. 
Present : —Mr. Justice Iqbal Ahmad and 
Mr. Justice Sen. 
BHARAT BHAI—DEFENDANT 
—APPELLANT | 


i VETSUS 
JAI NARAIN—PLaINTIFF— 
RESPONDENT. 
Minor—Mortgage in favour of minor, validity of — 
Contract Act (1X of 1872), s, 11- Practice—A ppellate 
Court—Judgment, contents of. 


A mortgage in favour of a minor is not invalid. [p. 
129, col. 2.) 


Thakur Dasy. Puli (1), Raghava Chariar v. Sri 

- nivasa Raghava Chariar (2), Munni Kunwar v. Madan 

Gopal (3) and Narain Das v. Dhania (4), referred 
to ` 


Very great responsibility rests on the Court of 
first appeal, which is the ultimate Court on questions 
of fact, to write a judgment from which it may be 
clear to everybody concerned, that before recording 
findings of fact it did apply its mind to the 

. materials upon the record relevant to the enquiry. [p. 
130, col..1.]. 

Second appeal from a decree of the 
Additional Subordinate Judge, Mainpuri, 
confirming that of the Munsif, Etawah, 

Mr. S. C. Das, for the Appellant, 

Mr, Baleshwari Prasad, for the Responde 
ent - i 


JUDGMENT.—This is a defendant's 
appeal aiid arises out of a suit for sale on a 
mortgage, dated the llth of April, 1912, 
executed by Mulu, adoptive father of the 
defendant-appellant, for a sum of Re. 200 
with interest at 1 per cent. per mensem com- 
poundable every six months. 

The suit was contested by the defendant- 
appellant on various grounds, but we would 
nofice, in the course of this judgment, 
only the grounds that have been argued in 
appeal before us, : 

T'he defendant-appellant denied that the 

-mortgage was executed for legal necessity, 


and further alleged that at the time of the . 


execution of the deed of mertgage in favour 
of the plaintiff, the plaintiff was a minor, 
and, as -such, the mortgage was void and 
-unenforcible at law. He further resisted 
the suit on the ground that Mula had, 
prior to the execution of the-mortgage in 
suit, transferred the mortgaged property, 
„by a deed of gift, to one Ram Oharan, on 
the 6th of February, 1901, and, as such, 
was ndk competent to mortgage the same 
to the plaintiff. He also pleaded that he 
wasin adverse possession ofthe mortgaged 
property, and that the plaintiff was not 


the 
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entitled to a decree for the sale of the sime 
on the basis of the mortgage-deed in suit. 

All the pleas urged in defence were 
overruled by the trial Oourt and the plaint- 
iff suit was decreed. 

On appeal by the defendant, the lower 
Appellate Court has affirmed the decree of 
the trial Court, That Ogjirt has held that 
it was satisfactorily proved that the entire 
amount advanced under the mortgage-deed 
in suit was taken by the mortgagor for legal 
necessity, and that the deed of gift of 19U1 
was fictitious, and that the mortgagor was 
the owner of the property on the date of 
the mortgage. The lower Appellate Court 
has also found that the defendant-appellant 
failed to substantiate his plea of adverse 
possession. It furtherheld that even if the 
plaintiff-respondent was a minor on the date 
of theexecution of the mortgage, the mort- 
gage was valid and enforcible, 

In appeal before usit is eonceded that 
the weight of authority is decidedly in 
favour of the view that a mortgage in favour 
ofa minor is valid and in this connection 
the learned Counsel for the appellant himself 
has invited our attention to the cases of 
Thakar Das v. Pulli (1) and Raghava Chariar 
v, Srinivasa Raghava Chariar (2). It has been 
held by this Court in the cases of Munni 
Kunwar v. Madan Gopal (3) and Narain 
Das v. Dhania (4) that a sale-deed executed 
in favour of aminor is valid, In our judg- 
ment there is no real. distinction between 
cases of mortgages and of sales in favour of. 
minors, and we agree with the Courts 
below in holding that, even if the plaintiff 
was minor on*the date of the execution-of 
the mortgage the mortgage was enforcible, 

The finding of the lower Appellate Court 
that the deed of gift of 1901 was fictitious 


‘and that the defendant was not in adverse 


possession of the property mortgaged, ia 
based on legal evidence and cannot be 
challenged in second appeal. ° 

There remains for consideration the plea 
oflegal necessity raised by the defendant- 
Out of the sum of Rs, 200 
borrowed under dhe mortgage-deed in suit, 
asum of Re. 152 was left with the mortgagee 
for payment to one Sri Niwas, an: antece« 
dent creditor, and it has not beenand cannot 
be argued that thatemount was not for 

(1) 82 Ind. Cas. 90; 5 Lah. 317; A. I, R, 1924 Lah, 
611; leLah. Oas. 95, * 

(2) 36 Ind. Cas. 921; 40 M. 308; 31 M. L.J. 575; 20 
M. L. T. 497; (1916) 2 M. W. N, 363 (T. B.). 

(3) 31 Ind. Oas?792; 38 A, 62; 13 A. L. J. 1094, 

(1) 35 Ind, Oas, 23; 38 A, 154; 14 A. Ls J. 05, 
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. legal necessity. There remains the sum of 
Rs, 48 with respect to which there is no 
specific ‘finding by either of the Courts 
below. Butas there is evidence upon the 
record to enable us to ccme toa finding 
as to the existence or otherwise of legal 
“necessity with respect to the sum of Rs. 48, 
‘we have heard the evidence and have 
. come to the conclusion that the plaintiff has 
succeeded in proving that the sum of Rs. 48 
was taken by the mortgagor for valid 
family necessity, The evidence on this point 
consists of thestatements of Jai Narain, 
plaintiff, and of Shyam Lal, one of the plaint- 
_ifi'’s witnesses, both of whom have stated 
` that the sum of Rs. 48 was taken by the 
mortgagor for household expenses. There 
isno rebutting evidence on behalf of the 
contesting defendant. Under the circum- 
stances we feel justified in acting upon 


the evidence of the above named witnesses, ` 


and on that evidence, we bold that the 


‘ entire sum advarced under the mortgage- 


deed in suit was taken by the mortgagor 
for valid family necessity. 

: Before parting with this case we must 

note the fact that the judgment of the 


learned Additional Subordinate Judge.is . 


very sketchy and most unsatisfactory, and 
“it leaves the litigants and the Counsel 
concerned, and even the higher Court of 
. Appeal, in a state of doubt whether or nof 
` the learned Judge applied his mind to the 
evidence in the case before proceeding to 
dictate the judgmentthat he has dictated 
in this case. He ought to be cognizant of 
the fact that very great responsibility rests 
on the Court of first appe&l, which is the 
ultimate Court on questions of fact, to 
. write a judgment from which it may be 
clear to everybody concerned, that before 
. recording findings of fact he did apply his 
mind to the materials upon the record 
relevant to the enquiry. 

(he result ig that we dismiss the appeal 
, with costs, 


A N, A Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
&xcouD CIVIL APPEAL No. 994 or 1925. 
December 5, 1927. 
Present:—Mr. Justice Mukerji 
and Mr. Justice Ashworth. 

RAM RUP TELI—PraiNTiFF— 
APPELLANT 
versus 
KHADERU TELI AND 0OTBERS 
—DEFBNDANTE—HR88PON DENTS. 

Civil Procedure Code (Act V of 1908), s. 66—Pur- 
chase by manager of joint Hindu family in stranger's 
name—Property allotted to member , on partition— 
Suit by member against benamidar, maintainability 


0j. 
. Where the manager of a joint Hindu family pur- 


chased certain property ina Court sale in a stranger's 
name, and one of the members of the family to whom 
the property was subsequently allotted in a parti- 


_tion sued the benamidar for possession of the pro- 


erty : 

j Held, that the suit was barred under s. 66 of the 
Civil Procedura Code [p. 132, col. 1.] 

Baijnath Las-v. Bishen Devi (2), followed. 

Narain Dei v. Durga Dei (1), Nataraja Mudalian 
v. Ramaswami Mudaliar (3), Ganga Sahai v. Kesri 
(4) and Bodh Singh Doodhooria v. Ganesh Chunder 
Sen (5), distinguished, 

Second appeal from a decree of the 
District Judge, Benares, reversing that of 
the Subordinate Judge, Jaunpur. $ 

Messrs. Uma Shankar Bajpai and 
Narmadeshwar Prasad Upadhiya, for the 
Appellant. A, 

Dr. K. N. Katju and Mr, A. P. Pandey, 
for the Respondents. 

JUDGMENT. 

Mukerji, J.—The plaintiff in the Court 
of first instance is the appellant before me, 
He sued the respondents Khaderu Teli and 
several others on the allegation that the 
defendants other than Khaderu Teli and 
he, the plaintiff.bimself, once formed a joint 
Hindu family. While the family was joint, 
Bihari Lal; the father of the defendant 
No. 2, as the then head of the family, 
purchased the property in suit in the name 
of the defendant No. 1. Bihari Lal had 
made similar purchases in the names of 
people other than members of the family, 
but no dispute arose in respect of these 
properties,e There was a partition in the 
family, and the property in suitfell into 
the share of the plaintiff. The plaintiff 
has, however, been resisted by the auctione 
purchaser, the defendant No. 1, and he 
has, therefore, brought this suit to have 
his right established and for possesgjon. 

The defence of Khaderu was that he was 
thereal purchaser of the property, and that 
8.66 of the Oivil Procedure Code barred 
the guit, SE a 
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The trial Court held that s. 66 of the 
Civil Procedure Code was no bar to the 
maintenance of the suit,and that as a 
matter of fact Khaderu was:not the real 
purchaser but that the purchase was made 
forthe family by Bihari Lal, the head of 
the family. 

There was an appeal by Khaderu, and the 
learned District Judge was of opinion that 
the plaintiff had failed to establish that 
Khaderu was not the real purchaser, but 
the real purchaser was the family consist- 
ing ofthe plaintiff himself and the defend- 
‘ants other than the defendant No. |. The 
learned Judge does not express any 
opinion as to the applieability or other- 
wise of 8. 66 of the Civil Procedure Code. 

In this Court I have heard arguments on 
8. 66 and am of opinion that it completely 
bars the suit. : 

There is no allegation of fraud in the 
plaintiff. There was no allegation of fraud 
in the lower Appellate Court, and there is no 
allegation of fraud in the grounds of appeal 
filed in this Court. The simple position is 
this. The head of the family made the 
purchase on behalf of ‘the family but 
allowed the name of Khaderu to be entered 
in the sale certificate, The question is 


whether, in the circumstances, the plaintiff's 


Buitis barred, 
The plaintiff must accept the position 


‘that the purchase was made on his behalf. 


as well as on behalf of the other members 
of the family. If he does not take up this 
position he has no title to the property 
-at all, Therefore, he cannot escapes from 
the position that the purchase was made on 


his behalf, although it was made through: 


the agency of the then head of the family 
Bihari Lal. The case, therefore, falls exactly 

. within the language ofs, 66 of the Civil 
Procedure Code. . ' 

A large number of rulings have been 
quoted before me. One ofthe cases quoted 
is Narain Dei v. Durga Dei (1). In this 
Gase, a widow in possession of her husband's 

‘property made a purehase at an auction 
Bale, and employed the defeffdant's name 
as the certified purchaser. On her death, 
her daughter sued for recovery of the 
property. The question arose whether the 
Buit was maintainable. Two learned Judges 


`of this Court were of opinion that as the . 


dauglster, the plaintiff in the case, did not 
Claim under her mother but under the last 


(1) 18 Ind, One, 246; 85 A, 138; 11 A; L d, 101, 


‘ 
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male owner, her father,s. 66 ofthe Civil 
Procedure Code had no application. I 
express no opinion on the correctness or 
otherwise of this statement of law. I might, 
however, point out that, so long as the 
widow lived, she represented the entire 
estate, and it was her purchase that was 
giving title to her daughter. In the circum- 
stances it might beargued,¢with some force 
at any rate, that the daughter was claiming 
through her mother. However, as I have 
said, that case is entirely different from the 
ease before me. Here the purchase was 
made for the plaintiff as one of the members 
of the family. The caseof Baijnath Das v. 
Bishen Devi (2), is directly on the point In 
that case the father of the joint Hindu 
family made a purchase in the name of the 
defendants. The father having died, one 
of the sons sued for a declaration that the 
property belonged to himself and hia 
brother. It was held that the. suit was not 
maintainable, Thiscase was dissented from 
in Nataraja Mudaliar v.  Ramaswami 
Mudaliar (3). That was partition suitin 
which the benamidar, the head of the family, 
who had made the-purchase in the name of 
‘the benamidar, and other members of the 
family were parties. The question arose 
whether the suit was maintainable against 


‘the benamidar, an:lit wes held that it was. 


That case iseasily distinguishable, though 
the learned Judges thought proper to 


‘dissent from the view taken in this Court 


in Baijnath's case (2). In the partition suit, 


the members of the family other than the: 


person who was responsible fcr the benami 
purchase, might he given property othér 
than the property in question, and the 
partitioa could go on withoutany legal bar, 
Then it would be a matter between the 
auetion purchaser and the head of the 
family, wh» was responsible for the benami 
purchase, to settle between themselves who 
should get. the property. Other cases have 
also been cited. The case of Ganga Sahai v, 
Kesri (4), is quite different. There one of 
the three decree-holders executed the decree 
for the benefit ofhimself and other decree» 
holders. It was a mortgage- decree, In 


(2) 63 Ind. Cas. 676; 19 A. L. J. 787; 3U. P. L. R. 


(A) 147; 43 A. 711. 
(3) 73 Ind. Cas. 478; 45 M. 856; 16 L, W. 358; 43 
N. 584; A. I. R, 1992 Mad, 


M. L. J. 363; (1922) M, W, 
481. : . 
(4) 30 Ind. Cas. 265; 87 A.545; 19 O, W, N 1115; 


.18 M. L. T. 203; 20 M. L. J. 329; 2 L. W. 837; 13 A. L 


J, 999; 17 Bom. Le R. 998; 22 Q, L, J, 


508; (1915) M. W. 
N. 71342 L A171 (P,O) ( » wW. 
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execution of it the property was sold and 
was purchased by the decree,holder who 
was .actually taking an interest inthe exe- 
eition of the decree. It was held that the 
purchase was made ca behalf of all the three 
decree-holders. There can be no doubt, as 
their Lordships of the Privy Council pointed 
out, that there was no question of benami 
purchase. It would be difficult to see how 
it cuuld be a benami purchase, as the name 
of one of the decree holders stood in the sale 
certificate. Another case, aud the leading 
care on the point, is the case of Bodh Singh 
Doodhooria v.. Ganesh’ Chunder Sen, (5). 
This was a case of the head of the family 
purchasing property in hisown name at an 
Buction-sale. It was laid down that his 
purchase was for the entire family and 
there is again no question of benami 
purchase. 

I ¿m of opinion that however sad may 
be the position of the plaintiff owing 
to the fact that partition has been carried 
outinthe family, I am unable to take the 
case out of the provision of s. 66 of the 
Civil Procedure Code and must hold, and 
do hold, thatit is barred by that provision 
of law. l ; 

The result is that the appeal fails and is 
herebs dismissed with costs. 

Ashworth, J.—I concur. 


ALN. A, Appeal dismissed, 
eh 5 B, L. R, 317; 19 W. R. 356; 3 Sar, P. O, J. 263 
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: ALLAHABAD HIGH COURT. 
SgcoNp CIVIL APPEAL No. 1775 or 1924, 
' November 24, 1927, 
` Present: —Mr. Justice Dalal, 
` e Musammat BELASO—Puarntirr— 
APPELLANT 
versus 
MAULADAD KHAN-—DEFPENDANT— 
RESPONDEAT. 
. Agra Tenancy Act (II of 1901), 8. 79—Hjectment of 
tenant by member of proprietary body—Suit for 
- pecovery of possession—Jurisdiction of Civil Court. 
Section 79 of the Agra Tenancy Act applies only to & 


- | enge where the entire bedy of landiords, when there 


‘pre more than one landlord, or one of them on behalf 
of «the entire body, ejects 8 tenant. If ogly one 
landlord out of several ejects & tenant, such eject- 
ment is merely a trespass, and a suit for recovery of 

- possession by the tenant againstesuch landlord can 
p brought in the Civil Court. 

edda v, Achhu Singh (1), followed, 


'BRLASO 9. MAULADAD KHAN. 
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Second appeal against a decree of the 
District Judge, Budaun. | 

Mr. M. A. Aziz, for the Appellant. 

Mr. Akhtar Husain Khan, for the Res- 
pondent. 

JUDGMENT.—The plaintiff, a woman, 
is occupancy tenant of the land in suit and 
the defendant is one of the zemzndars who 
are owners of the land. Both the subordi- 
nate Courts have dismissed the suit on the 
ground that her properremedy lay in the 
Revenue Court and notin.the Civil Court. 
It is argued here, and the argument is 
supported by an authority, that the juris- 
diction of the Revenue Court arises only 
where the entire body of landlords, when 
there are more: than one landlord, or one 
of them on behalf of the entire body, ejects 
a tenant, If only one landlord out ofa 
several ejects a tenant such ejectment 
would be merely a trespass and would not 
be covered by the provisions of s, 79 of 
the old Agra Tenancy Act [See Chedda 
v. Achhu Singh (1, & decision by two 
Judges. | 

The learned District Judge replies to 
this argument by saying that the village 
is a "Dhiyachari" one that is, out of 
the group of proprietors and every 
proprietor has proprietary possession sepa- 
rately of separate plota of land., In his 
opinion the Munsif had decided that , 
Mauladad Khan, defendant had, by arranges 
mentamong the landholders, been a separate 
proprietor of this plot ofland. This is not 
a correct interpretation of the finding of the 
Munsif. According to the Munsif there were. 
geverallandlords.of this particular plot of 
land aleo and the defendant was one of 
these landlords. On the basis of authority 
it must beheld that the presentsuitis not 
one which could be instituted undere. 79 
of the old Agra Tenancy Act. The suit was, 
therefore, properly brought in the Civil 
Court, 

Another thing is that even if it had not 
been so properly brought, the plaint 
ought to heve been returned. The Dise 
trict Judge was apparently under some 
misapprehension when he said that the 
suit would be barred by timein the Revenue 
Oourt Theplaint when presented to the 
Civil Court was within one month of the 
cause of action. Ifthe plaint had been 
returned and presented to. the Revenue 
Court the action would not have been barred 


(1) 84 Ind. Caa. 117; 22 A. L. J. 570; A, I, R. 1994 
All. 572; 46 A, 690; L, B.5 A. 285 Rev, 
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by time, as the - plaintiff: would have been 
entitled to credit for thetime which he had 
spent bona fide iu litigating in a wrong 
Court of Law, ' 

Auy way I hold that the Civil Court has 
jurisdiction to adjudicate between the 
parties. -I set aside the decrees of both the 
subordinate Courts and remit the suit to the 
trial Court for decisionon the merits. The 
plaintiff-appellant in any case shall receive 
the costs so far incurred here and in the 
lower Appellate Oourt, Other costs shall 
follow the event, 


G. A. Order set aside. 


‘ALLAHABAD HIGH COURT: 
LETTES Parent ÁerEAL No, ll or 1926, 
July 15, 1927. f 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, aud Mr, Justice Lindsay. 
TANNI—DEFENDANT—AÀPPELLANT 
Versus 
KALLU- PraiNTIFF— RESPONDENT, 

Husband and wife—Suit for restitution of conjugal 
pights-—'Cruelty’, what amounts to. 

In a guit for restitution of conjugal rights if a wife 
goes into the witness box and satisfies the Court 
that she has been subjected to beatings at irregular 
intervals extending over e considerable period, which 
have been given to her through no fault of her own 
and thatas a result thereof she is in a condigion of 
perpetual anxiety, apprehension and unhappiness, 
that, in itself, is sufficient fora Court to say that it 
would offer no relief toa husband whose conduct is 


of that character. [p.134, col. 1.] 

Letters Patent appeal against the judg- 
ment of Mr, Justice Sulaiman, confirming a 
decree of the Firat Subordinate Judge, 
Cawnpore, reversing that of the First 
Additional Munsif. 

Mr. Shambhu Nath Seth, 
lant. 

Mr. S. S. Sastry, for the Respondent. 

JUDGMENT.—About sx or seven 
years ago Musammat Tanni had the mis- 
fortune to marry a man named Kallu. 
Almost from the outset Kallu habitually 
baat his wife and finally left her alone in 
his,house and went to live with his mater: 
nal ungle leaving the woman in the house 
without any food so that eventually she 
want to her mother and has been with her 
ever since, Kallu was unwise enough to 
geek the assistance of the Court in a suit 
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for restitution of coujugal rights and he 
presented himself before the Oourt of the 
Firat Additional Munsif of Cawnpore and 
cut a very sorry figure -bafore him. The 
Additional Munsif of _Oawnpore not only 
considered him to be definitely lying in 
the witness-box but believed him to be: 
guilty of habitual eruelty with which hia 
wife had charged him. The young woman 
went into, the witness-box aud she detailed 
a long sequence of acts of cruelty extend- 
ing over nearly the whole period of her 
married life, Her mother supported her 
as regards some of thése matters and seve» 
ral witnesses deposed that they saw Kallu 
quarrelling and beating his wife and, in 
addition, Gulzar Khan and Shubrati who 
were near neighbours, spoke of one occasion 
on which Kallu was sitting upon his wife's 
breast and beating her at a time when sha 
was about to have a baby, The Additional 
Munsif of Cawnpore tried this matter with 
the utmost care, We have readthe whole 
of his judgment and to us it appears that 
the conclusions of fact to which he came 
were amply supported by evidence and 
that hedid come toa correct decision when 
he devided that this young woman -had 
been submitted to sucha habitual course 
of ill-treatment that no Court ought to order 
her again to consort with her husband. 
The matter came before Mr. Mehta who, 
apparently without any evidence at all, in 
our view misdirected himself upon a most 
important matter. He seems to have ap- 
proached this case from the pointof view 
that people in, the social position of Kallu 
and Musammat Tanni habitually resorted 
the oneto the beating of the wife and the 
other to submitting to the beating. He 
says “ there must have been occasional beat- 
ing of the wife by the appellant as is com- 
monly seen among illiterate persons of the 
lower strata of society to which the parties 
belong". When one knows that 90 per cent. 
of the people of this country are illiterate, 
that means, according to Mr. Mehta, that ap- 
proximately the male portion of about 100 
millions of the lower strata of people habi- 
tually beattheir wives. from time to time. 
No evidence ofthat kind was given, but 
this conclusion of Mr. Mehta's coloured 
the whole of his judgment and he was 
not ig a mood to accept the evidence given 
by the young girl and her mother aud the 
other witnesses. We can find no reason 
whatever for his dissenting from the Mun- 
sif because he does not’suggest why their 


194 
evidence is unworthy of belief whilst he 
concedes that the Munbifwas ina position 
to note their demeanour in the witness- 
box. The only way in which he gets rid 
of their evidence is by saying: “when I 
consider all the attendant circumstances 

' of the case, their evidence does not strike 
me asreliable a& all", He gives no indi- 
estion of what are the attendant circum- 
stances ofthe case which in his opinion 
make their evidence: unreliable end we 
think that he entirely misled himself by 
the assumption that the male partof 100 
millions of people of this country habitual- 
ly beat their wives. The learned Single 
Judge of this Court has followed entirely 
the view taken by Mr, Mehta holding Mr. 
Mehta's decision on the question of the 
credibility of the witnesses to be a ques- 
tion of fact to which he can take no excep- 
tion. We disagree with that view, special- 
ly when we find that the whole of the 
judgment of Mr. Mehta is coloured by the 
assertion of the habitual practice of beat- 
ing, Moreover, we are inclined to think 
that that passage of the learned Single 
Judge in which he says: “Unless the as- 
sault is of such a nature as to endanger 
the safety oflife or person of the wife, 
it cannot amount tolegal cruelty,” takes 
rather too narrow a view of the present 
day regard for the position of women. We 
prefer to state the rnle in this way that 
if a wife goes into the witness box and 
satisfies the Court that she has been sub- 
jected to beatings at irregular intervals 
extending over a considerable period which 
have been given to her through no fault 
of herown and that as a result thereof 
she isin a condition of perpetual anxiety, 
apprehension and unhappiness, that.in 
itself is sufficient for a Court to say 
that it would offer no relief to a husband 
whoge conduct is of that character. In 
this case itis conceded that this young 
girl is a gentle creature and a girl of good 
character and the very fact that contrary 
to custom she ran away from her husband 
and went to the protectin of her mother 
is in itself some evidence as to the impres- 
sion which this continuous ill-treatment had 
made upon her. 

We, therefore, restore the decreas of the 
Additional Munsif with costs in all Coprts, 

A. N. A. Appeal allowea. 
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ALLAHABAD HIGH COURT. 
Fixst Civit, ArPEAL No. 410 or 1924, 
October 19, 1927. 

Present :— Bir Grimwood Mears, 

Kr., Ohief Justice, and Mr, Justice 
Mukerii. 

KANHAIYA LAL-—PLAINTIFF— 
APPELLANT 

versus ` 
SURAJ KARAN AND OTRER£—DEFENDANT3 
— RESI ONDENTS, . 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 50,58, 68—Limitation Act (IX of 1908), s. 24— 
Decree against member of firm-—Attachment in ege» 
cution—Application by partner io remove attachment, 
nature cf—‘Other cause of like nature’, meaning of. 

A, B and C were partners. K sued the firm serve 
ing the summons on 4, obtained a decree against 
A and attached certain properties. B and C objected 
to the attachment and the attachment was removed. 
K then applied under O XXI, r. 50 (2), Civil Pro- 
cedure Code, for enforcing the decree against B and 
C also, but this applieation was dismissed on the 
ground that the order removing the attachment operat- 
ed as a bar. He then instituted a fresh suit under O. 
XXI, r. 63 against B and C after the expiry of one year 
from the date of the removal of the attachment : 

Held, (1) that the application made by B and C 
for removal of attachment was one under O. XXI, 
r. 58 and not one under O. XXI, r. 50 and that con- 
sequently, K was entitled to institute a fresh suit; 
[p. 135, col. 2.] ; 

(2) that the cause of action for K's application 
under O. XXI, r. 50 and the subsequent suit was. 
identical and the reason why that application was 
dismissed was a reason contemplated by s. 14 of the 
Limitation Act, and that K was consequently entitled 
to exclude the time during which that application was 
pending. [p. 136, col. 1.] 


Messrs. M.*L. Agarwala and A. Sanyal, 
for the Appellant. . aen 

Mr. A. P. Dube, for the Respondents. 

JUDGMENT.—The admitted facts in 
this case are as follows: The plaintiff 
Kanhaiya Lal, who is the appellant in this 
Court, sued a certain firm, on foot of two 
promissory notes, for money. The firm was 
styled Bhairon Prasad-Mahadeo Prasad. 
Mangli Prasad was mentioned as the party 
on whom the summons in the suit was to be 
served. The case was compromised and: 
Mangli Prasad agreed with Kanhaiya Lal 
to pay the deeretal amount by instalments. 
He also earmarked a certain property, as- 
belonging to the firm, for the purposes of 
raising the money. Mangli Prasad had, at 
the date of contracting the debt, and at the 
date of the decree, two brothers, namely, 
Suraj Karan and Phulchand, both of whom 
were minors at the time, Kanhaiya Lal, hav- 
ing got his decrée, brought the property 
mentioned in the decree to sale. Thereupon, 
the brothers of Mangli Prasad came to the 
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Court with an objection, which, in our opin- 
lon, was one under O. XXI, r. 58, Civil Pro- 
cedure Code: They said they had nothing 
to do with the simple money-decree that 
had been passed against their brother, and 
that their share in the property should be 
exempted. The Court found (see page 20 
of the printed record) that the objectors 
were not bound by the deoree, that their 
share in the property was two-thirds, and 
ordered the exemption of thesaid share 
from attachment.- After this the decree- 
holder, Kanhaiya Lal, filed an applieation 
for review of judgment. Being unsucces- 
ful in his attempt to obtain, a reversal of 
this judgment, he made an application 
under O. XXI, r. 50 (2), Civil Procedure 
Code. He sought a declaration to the effect 
that the brothers of Mangli Prasad, Suraj 
Karan and  Phulchand, were liable, a8 
partners of the Firm Bhairon Prasad-Maha- 
deo Prasad, to pay the decretal amount. 
This application was successful in the 
Oourt of first instance. The brothers of 
Mangli Prasad filed an appeal to this Court. 
The learned Judges before whom the appeal 
came differed in their opinions. One of 
them was of opinion that the order dated 
the 6th September, 1918, stood aefa bar to the 
maintenance of the application of Kanhaiya 
Lal. There was a Letters Patent appeal 
and this opinion of the learned Judge, 
already quoted, was upheld. After all this 
had happened the suit out of which this 
appeal has arisen was instituted by Kan- 
haiva Lalon the 16th July, 1923, i 
The suit was resisted on various gréunds 
including the ground that the defendants 
were not liable as partners of the firm. 
We may mention here that Phulehand has 
Bince died and he is now represented, on 
the record, by his minor son, Kapur Chand. 
Suraj Karan is alive. A further defence to 
thesuit was that it was barred by limitation. 
The learned Subordinate Judge found on 
the merits of the case inefavour of Kan- 
haiya Lal, that is to say, he found that the 


defendants were partners ofthe firm at the. 


date of the decree, that the decree was 
validly passed, and that, therefore, the 
defendants were liable to pay the degretal 
amount out of their personal property. On 
the question of limitation, however, the 
learned Judge was of opinion that the suit 
was b&rred by the one year’s rule of limita- 
tion. The plaintiff asked. for the exclusion 
ofths time during which he was prosecut- 
ing his application for review of judgment 
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and his application under Ó. XXI, r. 50, 
The learned Judge 
agreed that ifthe period during which the 
plaintiff's application under O XXI, r. 50, 
was pending could be excluded, the suit 
would be within time. But he was of 
opinion that the.timecould not be exclude 
ed under the provisions os. 14, Limitation 
Act. 


In this Court, in appeal, it had been 
urged that the learned Judge was wrong 
in his view and that the period of thà- 
previous litigation should have .been ex- 
eluded. 


: On behalf of the respondents it has been 
urged that the remedy of the plaintiff was 
not by way of suit, but that it was by way 
ofanappeal. Before we consider the ques- 
tion of limitation it will be necessary to see 
whether the suit was at all maintainable. . 


As we have already pointed out, when 
Kanhaiya Lal eame forward with his. 
application for attachment of the property- 
ear-marked in the decree, for raising the 
money, the brothers of Mangli Prasad came 
forward with an objection to the effect that 
two-thirds of the property belonged to 
them. That application could have been 
made only under the provisions of O. XXI, 
r. 58, Civil Procedure Code. Mr. Dube, the 
learned Counsel for the respondents, has 
argued that this applieation was really one 
under O. XXI, r. 50, and that the decision 
in the case was Subject to appeal. Rule 50, 
O. XXI, speaks of an application by the 
decree-holder. It doesnot make any men- 
tion of any application by a party wha 
claims not to be bound by any decree and 
who seeks exemption of his property from 
being attached in execution of it. Rule 58 
definitely provides for a case in which a 
party comes to Court with the allegation 
that the property attachediu execution of 
a decree is not liable to such attachment. 


-In our opinion there is no escape from the 


conclusion that Mr. Dube's client's applica- 
tion was anobjeotion under O. XXI, r. 58, 
Civil Procedure Code. That being so, the 
remedy provided tothe party wholost in 
the contest, was provided by r. 63 of the 
same order. It is true that in opposing the 
application of Mangli Prasad'a brothers 
Kantfaiya Laldid say that they were liable 
as partners of the firn. But the nature of 
the defence cannot determine the character 
of the claim, and it isthe nature of theclaim 
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tbat providesthe remedy. Wehold that the 

‘suit is maintainable. . 
Coming to the question of limitation at 

page 21 of the printed record the ap- 

plication by Kanhaiya Lal under O. X XI, 

r. 50 (2), Civil Procedure Code. is printed, 
If we compare this application with the 
present plaint, we see at once that the two 

cases. were pYactically identical, The 
plaintiff's claim then was and now is tothe 
effect that Suraj Karan and Phulchand 
were members of the firm of Bhairon 
Prasad-Mahadeo Prasad, that Mangli Prasad 

_wasthe karta of the family, and that the 
action of Mangli Prasad was binding on his 
brothers. The bundleor aggregate of facts 
which a plaintiff must allege and prove in 
order to succeed constitutes his cause of 
action. Ifthat be the case the causes of ac- 
tion, on which the application of the 5th 
May, 1919, (under O. XXI, r, 50) was based, 
and the cause of action on which the present 
guit is based are identical. Thus, one of the 
grounds for exemption of the period dur- 
ing which the application of the 5th May 
1919 was pending has been established. 

' The next argument of Mr. Dube was that 
there was no defeotin the jurisdiction of 
the Court to entertain the application of 
the 9th May, 1919, and that, therefore, the 
period during which that application was 
pending could not be exeluded. Section 14 
is not confined to defects of jurisdiction, 
butit also mentions “other causes of like 
nature.” We have already pointed out that 
this Oourt refused to entertain the applica- 
tion of the 5th May, 1919, and to consider 
‘the merits of it, on the greann that the 
order of the 6th September, 1918, operated 
as a bar. If that bar could be~- removed 
there could be no difficulty in the applica- 
tion of the 5th May, 1919, being maintained. 
Thus the reason why the application was 
thrown out was a reason contemplated by 

. 8.14, Limitation Act, The present suit is 
intehded to remove the bar created by the 
order of the 6th September, 1918. It was 
admitted in the Oourt below thatif the 

period during which the application under 

O. XXI, r. 50, was pending could be ex- 

cluded, the suit would be within time, We 

are of opinion that the period between the 
5th May, 1919, and the 21st June, 1923,should 

be excluded. E . 

As the findings of the lower Couxt on 
other points have not been controverted, 
the result is that the appeal succeeds and 
it is deereed, The decree of the Court 
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below js eet aside and the suit of the 
plaintiff stands hereby decreed with costs 
throughout. 


A.N, A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Frret Civin Appsat No. 192 or 1925. 
July 28, 1927. 

Present;—Mr. Jugtice Mukerji and Mr. 
Justice Sen. 

GAYA PRASAD AND ANOTEBR = 
DEFENDANTS— ÁFPELLANTS 

f versus 
DURGA SINGH AND ANOTBER— 
PLAINTIFFB8— RESPONDENTS, 

Contract Act (IX of 1872), ss. 11, 28—Capacity to 
coniract—Agreement for sale by disqualified proprietor 
— Decree for specific performance—Hxecution of sale- 
deed after cesser of disability—Validity of sale— 
Ratification of void act—Suit by sons of proprietor 
to contest validity .of sale—Refund of consideration 
used for family purposes—Mesne profits— Bundel- 
khand Encumbered Hstates Act (I of 1903), ss. 6, 10 (2) 
—Agreement for sale by disqualified proprietor— 
Contract against public policy. 

The plaintifis' father to whom the provisions of 
8.6 ofthe Bundelkhand Encumbered Estates Act 
had been applied, entered into an agreement to sell 
his property to the defendants’ father. Defendants’ 
father sued for specific performance of the agreement 
and obtained a decree in the trial Court. During 
the pendency of the appeal the plaintiffs’. father was 
released from disability under s. 10 (2) of the 
aforesaid Act. In pursuance of the decree of the 


.Appellate Court, which confirmed that of the trial 


Court, a sale-deed was executed. The plaintifis, after 
the death of their father, sued the defendants fer 
possession and mesne profits alleging-that the sale 
was invalid: 

Held, (1) that the agreement for sale was void 
inasmuch as it was made by the plaintiffs! father at a 
time when he was disqualified from selling his pro- 
perty ; [p. 138, col 2.] 

(2) that the agreement, being void, could not be 
ratified by an act ofthe Court; and the execution of 
the sale-deed and its compulsory registration was, 
therefore, of no legal effect ; [p. 159, col. 1.] 

(3) that the fact that the sale-deed was executed 
after the disability had ceased did mot render it 
legal inasmuch as it could not be disasseciated from 
the agreement for sale; [ibid ] 

(4) that the decree for specific performance against 
their father did not preclude the plaintiffs frcm 
contesting the validity of the sale ; [ibid.] 

(5) that the plaintiffs were bound in equity to 
restore to the defendants the portion of the con- 
sideration for the sale which had been utilised for 
family purposes ; [p. 139, col. 2.] : 

(6) that the plaintiffs were not entitled to claim 
mesne profits inasmuch as the sale was executed for 
discharging debts binding on the family. (ibid. 

An agreement for sale of immoveable yloperty 
made by a proprietor disqualified under the Bundel- 
khand Encumbered Estates Act is opposed to public 
policy, and, as such, is not enforcible by law. [p. 138, 
col, 2. 
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First appeal from a decree of the 
. Subordinate Judge, Banda. 
Dr K. N. Katju and Mr. Krishna 


Behari Lal Nigam, for the Appellants. 


Mr. Peary Lal Banerji, for the Respond- ` 


ents, ; 
i JUDGMENT. 
Sen, J.—This is an appeal by the 
defendants arising out ofa suit for posses- 
Bion of the zemindari property in Mauza 
Masgawan, District Hamirpur, and also for 
mesne profits on the following allegations. 
The plaintiffs and their deceascd father 
. Piare were members of a joint family, 
Piare had contracted a debt and the family 
was in involved circumstances. Piare ap- 
plied to the Commissioner under s, 6 of 
the Bundelkhand Eneumbered Hstates Act 
( I of 1903, Local) that the provisions of 
this Act be applied to him, The provisions 
of the Act were applied, and the Commis- 
sioner directed an enquiry to be made by 
the Special Judge, and the latier duly 
published a notice to all claimants in 
` accordance with the provisions of s.9 of 
the Act. 
"^ Onthe 2nd of September, 1911, Piare 
entered into an agreement with Durga, 
father of defendants Nos, 1 and 2, to sell 
the property in suit tohim for a sum of 
Rs. 1,300. After this Piare appears to have 
changed his mind, and he sold the proper- 
ty to defendant No.3, Sigdar, on the 17th of 


‘November, 1911, for an ostensible sum of: 


Rs. 2,500. Thereupon Durga, sued Piare 
and Sigdar for special performance of the 
contract dated the 2nd of September,«1911. 
This suit was instituted on the 19th of 
March, 1912, and was decreed on the 27th 
of July, 1912. On the 28th of December, 
1912, an appeal was preferred but it was 
dismissed onthe J2th of November, 1913. 
A sale deed was executed through the 
Court on the 21st of March, and it was com- 
pulsorily registered on the 16th of May, 
1914. In the meanwhile, on the 16th of 
May,1914, the Commissióner, under s. 28 
of the Act, declared that Piare had ceased 
to be subject to the disabilify mentioned 
in s. 10, sub-s. 2 of the aforesaid Aot. 
Piare, the father ofthe two plaintiffs, and 
Durga, father of defendants Nos. land 2, 
were dead on the 17th of November, :923, 
when the present action was commenced. 
Theeplaintiffa sought to recover posses- 
sion of'the property which had passed out of 
the family by reason of the enforcement 
of the contract to sell, which had been 
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eütered intoby the plaintiffs! father on the 
2nd of September, 1911. The plaintiffs 
challenged the sale-deed on the following 
grounds;—that it was executed without 
consideration, without any legal necessity, 
and that both the contract to sell and the 
under s. 10, 
Bub-s.2 of the Bundelkhand Eneumbered 


Estates Act. 


The defendants Nos. 1 and2 contested 
the claim on the grounds that the plaintiffs 
were not the legitimate sons of Piare, that 
the sale was for consideration, that ‘it 
was made to discharge antecedent debis ` 
and forthe benefit ofthe family, that tho 
suit was barred by the rule of res judicata 
and that at the time of the decree for speci- 
fic performance, and also at the time of the 
completion of thesale, Piare was no longer 
subject to the provisions of the Act, and 
therefore, the sale did not contravene any 
provision of the said Act, 


The Court below held that the plaintiffs 
are the legitimate sons of Piare, that the 
sale was made for consideration and legal 
necessity, that the defendants were not 
entitled to raise the plea of res judicata 
and that the suit was not barred by s. 11 of 
the Code of Civil Procedure, 1he Court, how- 
ewer, held that on the 2nd of September 
1911, Piare was.absolutely disqualified. not 
only to sell, but to enterinto an agree- 
ment to sell the property, that the said 
agreement was void ab initio and could not 
be ratified by the subsequent cessor. of 
disability, and that the sale was a nullity 
and not binding upon the plaintiffs. It 
further held that the Court had no juriedic- 
tion to entertain the suit for specific per- 
formance in contravention of the provision 
of s. lU, sub s. 2, cl. (b) of the Act. The 
disability ceased on the 17th of Beptember 
T913. A decree for specific performance 
was passed on the 27th of July, 1912, when 
the disability had not ceased. The Court 
therefore, did not possess the legal com- 
petency to entertain the suit, either on 
the date ofthe jnstitution of the suit, or 
on the date of the passing of the decree, 
An appeal was preferred on the 25th of 
August, 1912. On this date the disability 
of Piare had not terminated. The Appel- 
late Court by affirming the decision of the 
primary Court could not clothe it with a 
legality that itdid not possess. It is on 
this finding that the learned Subordinate 
Judge has decreed the plaintiffs! suit for 
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possession and for mesne profits for three 
years at the rate of Rs. 100 per year. 

Defendants Nos, l and 2 appealed. The 
plea that the plaintiffs were not the legi- 
timate sons of Piare has been challenged 
in the grounds of appeal but has not been 
pressed. 

On the 7th of April, 1921, Durga, the 
father of defendants Nos. land 2, appears 
to have sued Piare, the father of the 
plaintiffs, for arrears of rent, treating him 
as an ex-proprietary tenant of a certain 
holding appertaining to the zemindari pro- 
perty in dispute. It is alleged that Piare 
not having contested the suit onthe ground 
that the sale in favour of Durga was a 
nullity in view of s. 10, sub-s. 2 of the 
Bundelkhand Encumbered Estates Act, the 
plaintifis were precluded from challenging 
the sale-deed on the ground that the matter 
could be agitated by Piare himself under 
s. 11, Explanation 4 of the Civil Procedure 
Code, and that the present plaintiffs were 


also precluded from attacking the sale-deed , 


on that ground because the suit’ against 
Piare was a representative suit. 


The defendants did not produce the 
necessary materials to support the conten- 
tion of res judicata. Certified copies of the 
pleadings and the judgment and decree in 
the rent suit were not filed. The record 
of that suit, however, was called for by 
the trial Court to enable the plaintiffs to 
prove from an admission of Durga him- 
self, contained in a certain document 
marked as Ex. 10, thatthe plaintiffs were 
the legitimate sons of Piaree The defend- 
ants asked the: Court that the judgment 
and the decree of the rent suit be copied 
and placed on the record. This applica- 
tion was made at a very late stage of the 
suit, and the Court was perfectly justified 
in not acceding to the request. Oneof the 
present plaintiffs was no party to the suit 
for rent, and there was not a scintilla of 
evidence on therecord to prove that the 
rent suit was directed against the plaint- 


iff to that suit in a representative capa-- 


city. In theabsence of evidence to show 
that the plaintiffs in the rent suit had 
been sued in a representative capacity with 
reference to acts dope which were bene- 
ficial to the family and binding upen those 
members, it would be most unsafe toehold 
that the other members of the family 
should be saddled with the.consequences 
of the said suit. The present plaintiffs, 
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however, did not derive their title to the 
property from their father but had an 
independent title from the date of their 
birth in the joint family property. Under 
the circumstances I hold that the suit ‘is 
not barred by the rule of res judicata. 

The appellants have mainly centred their 
attack on the finding of the learned Sub- 
ordinate Judge that the sale-deed in favour 
of Durga was void by the application of 
s. 10, sub-s. 2, sub-cls. A and B of the 
Bundelkhand Encumbered Estates Act. It 
is contended that sub-s. 2, cl. (l) does not 
disqualify a proprietor from entering into | 
an agreement to sell his preprietary rights 
without the consent of the Commissioner, 
and thatifa disqualified proprietor enters 
into a contract to sell during the pendency 
of his disability, the contract could be 
enforced upon the cessation of the dis- 
ability, and that the sale deed in the pre- 
sent case having been obtained in execu- 
tion of the appellate decree, which was 
admittedly passed when the disability had 
ceased, it was a valid sale-deed and was 
binding upon the plaintiffs. It was further 
contended that a suit forspecific perform- 
ance of a contract is a suitagainst the rights 
of aproprietor in respect of a private 
debt contracted by him after the publica- 
tion of the notice under s, 9of the Act, 
and that, therefore, the decree for specific 
performance was passed by a Court having 
There can be no doubt that 
unders. 10, sub-s. 2, cl. (a), a proprietor 
is absolutely disqualied from selling his 
propérty without the consent of the Com- 
missioner. It follows from this that he is 
equally prevented from entering into any 
agreement to sell without the consent of 
the Commissioner. An agreement to eell 
is an initial step in a transaction which 
terminates ina sale and it is insepara- 
ble from it. It cannot be argued that dur- 
ing the pendency of a disability such au 
agreement 
No Court of Law would be justified in 
entertaining g suit for specific performance 
of an agreement to sell the interests of a 
disqualified proprietor during the pendency 
of the disability. An agreement of this 
description is opposed to public policy 
and assuch isnot enforcible in law. It 
has been provided ins. 2, cl. (g) of the 
Indian Contract Act that an agreemént not 
enforcible by Jaw is void. There can be no 
doubt, therefore, that this agreement, which 
formed the basis ofa subsequent suit for 


can ebe specifically enforced... 
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specific performance, was unenforcible by 
law and was void ab initio, 

It is to be noticed that when the suit for 
specific performance was launched the dis- 
ability had notcome to an end and on the 
date when the decree was pacsed by- the 
primary Court the disability continued, 
Therefore, the decree was based upon a 
cause of action which was unlawful, which 
offended against public policy, and the 
decree, therefore, could not bind the 
plaintiffs as regards the joint ancestral 
property, It cannot be argued that the 
‘agreement lends itself to the construction 
that it was an agreement to transfer 
property specified therein at the iermina- 
tion ofa disability. If the agreement be 
construed that way, even then it does not 
advance the case of the defendants, because 
an agreement of this descriptionis unlaw- 
ful and unenforcible. 

A void agreement cannot be ratified by 
-anactofthe Court. The execution and 
compulsory registration of a sale-deed in 
enforcement of a void agreement is, there- 
fore, of no legal effect. To allow a party 
to institute &' suit upon a void agreement 
after the termination of a disability would 
be opposed to recognised judicial princi- 
ples. There isno legal process whereby 
an agreement which was void, could be 
developed into a legal contract. It must 
be held that the defendants, by virtue of 
the sale-deed executed in favour of their 
father, acquired no rights in the property 
in dispute. The sale cannot be legally 
disassociated from the decree for specific 
performance. Thesons do not impugn the 
saleon the ground of immorality, and 
they have failed to establish that the 
sale was without legal necessity. But 
thers is nothing to preclude the sons from 
challenging the legality of the sale on the 
ground that their father was legally in- 
competent to transfer the property in 
contravention of s. 10, sub-s. 2, cl. (a). 
The faet that the property had passed 
out ofthefamily did notlimjt the right 
of the sons tocontrovert the validity of 
the sale-deed merely upon the ground of 
immorality on the part of the father. 
The right to challenge the sale-deed on 
the ground that the father could not by 
reason of hisdisability sell the property 
was ufquestionably open to them. 

In this view I hold that the sale-deed in 
dispute contravenes the provisions of 
s. 10, subs 2, cl, (a) referred to above, 
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The-lower Court has held that under 
5. 10, sub s. 2, cl. (b) thesuit for specific 
performance of the agreement to sell was 
not cognizable by any Civil Court during. 
the continuance of the disability. An 
elaborate argument has been addressed to. 
us by Mr, Peary Lal Banerji in support 
of the view of the lower Appellate Court.’ 
It isdoubtful whether a suit to enforce 
a rightto specific performance can be 


_treated as a suit against the rights of a 


proprietor in respect of a private debt 
contracted by him. It is true that the 
sale was for satisfaction of a private debt 
but the suit was not directed against . 
the property in enforcement of a private 
debt. Without, however, going into this. 
question I would uphold the decision of 
the Court below on the other ground which 
has been already dealt with. 

Out ofthe sale consideration; Rs. 160 
which was paid by way of earnest money, 
did not constitute an antecedent debt, 
The finding ofthe lower Appellate Court 
is that the whole ofthe balance, namely, 
Rs. 1,200, was borrowed either to pay 
antecedent debts or for legal necessity, 
This finding is not impugned by the 
other side. I hold that inasmuch asthe 
sale-deed was executed to satisfy debts 
which were. binding upon the family, the 
sonsin the present action could not 


. impeach the sale-deed without being put 


upon such terms as the equities of the case 
call for. 

Ihold, therefore, that ithe decree for 
possession as passed by the Court below 
be maintained subject to this condition, 
that the plaintiffs pay Rs. 1,200 to the de- 
fendants Nos, 1 and 2 within three months 
from the date of our decree. In view of 
the fact that the sale was executed in 
discharge of debts which were binding 
upon the family,I do not think that the 
Court below wasjustifiedin passing a detree 
for mesne profits in favour of the plaint- 
iffs. I accordingly discharge this part of the 
decree. 

The result i$ that 1 would allow 
the appealin part to the extent indicated 
above. 

Mukerji, J.—The appellants before 
this Court are the sens of a transferee 
Durga, who obtained a sale-deed from 
the father of the plaintiffs-respondents on 
the 2lst of March, 1914. The sous of Piare 
brought the “suit, out of which this 
appeal has arisen, to recover the entire 
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property sold on the following allegations:— 
They said that the sale was made by 
the father when he was under a dis- 
ability to effect it under the provisions 
of the Bundelkhand Encumbered Estates 
Act (I of 1903, that the sale was 
without legal necessity and for a value 
which was muah below the market value 
of the property. The defence was that 
the sale was & good one and it was 
< executed for legal necessity, and is, there- 
fore, binding on the plaintiffs. The learned 
Subordinate Judge found on the question of 
legal necessity that thesale was supported 
byit. On the question whether the father 
was under a disability to execute the sale- 
deed, the learned Judge held that he was. He 
‘held that the sale was null and void so 
far-as the plaintiffs were concerned, and he 
decreed it. 

In this Court the defendants have tried 
to controvert the decree of the Court below 
on substantially three grounds. The first 
ground is that the sale is not illegal, the 
second ground is that the sons, at any rate, 
cannot challenge the sale without establish- 
ing that there was no legal necessity for 
the sale or that the consideration was tainted 
with immorality, and, lastly, that in any 
case thesons cannot succeed without refund- 
ing the sale price. 

The first question is to be decided by 
taking into consideration certain facts which 
are as follows: — 

When the Bundelkhand 'Encumbered 
Estates Act came into force, Piare applied 
for relief under the provisions of that Act. 
Under sg. 10 of the Bundelkhahd Encumber- 
ed Estates Act, el. 2, the proprietor, that is 
to say, Piare, was incompetent to exchange, 
give, or without the consent of the Oom- 
missioner, sell, mortgage or lease his 
. proprietary rights in the land or any parf 
thoreof. While he was admittedly under 
this edisability, he contracted with Durga 
to sell the property in question, on the 
9nd of September, 1911. The disability 
of Piare was removed on the 17th of Sep- 
tember, 1913. Although Piare agreed to 
sell the property and received earnest 
money, he did not execute the document 
of sale. On the other hand, he proceeded 
to sell the property toeone Sigdar, who has 
been made a defendant in this suit, though 
unnécessarily. Thereupon Durga brotight 
asuit for specific performance of contract 
against both Piare and Sigdar. This suit 
was instituted on the 19th of March, 1912. 
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It was successful throughout although there 
was an appeal against the decree of the 
Court of first instance, The appeal was 
dismissed on the 12th of November, 1913, 
after the disability of Piare had ceased, 
When the appellate decree was passed, 
Piare executed a sale-deed in the terms 
agreed upon but refused to register tha 
document, The document was compul- 
sorily registered by the order of the Court 
on the 16th of May, 1914. Thus, we find, 
that the sale-deed in question was actually 
executed after. Piare’s disability had ceased, 
but the sale deed was executed in pursuance 
of an agreement which was entered into 
while the disability existed, The question 
then is whether the sale-deed should be 
treated as having ‘been executed undera 
disability. I am clearly of opinion that - 
we cannot separate the sale-deed from the 
agreement to sell. I need not consider 
what would have happened if the agree- 
ment had been to the effect that Piare 
would sell the property after his disability 
ceased. That question has not arisen and 
Iam not going to answer it. In the present 
ease Paire agreed to sellthe property at 
once, and asa man of his word heought 
to have executed the sale-deed then and 
there. Instead of doing what he had 
agreed to do, he transferred the property 
to a third party, with the result that the 
agreement had to be putinto force through 
the agency of the Court, In my opinion 
it must be taken that the sale followed the 
agreement, and for its validity it must date 
baeck'to the date of the agreement. The 
mere fact that there was a delay in the 
working of the machinery of the Oourt, and 
in the meanwhile the disability ceased, 
should be of no avail either to Piare or 
Darga. Inthis view, which I take ofthe 
circumstances under which the sale-deed 
was executed, itis not necessary for me to 
consider the other provisions of the Bundel- 
khand Encumbered Estates Act. : 
The second question is whether the sons 
can impeach, the sale. There can be no 
doubt that the decree stands good as 
against Piare. Piare was bound to raise the 
questionof hisdisability in the course of the 
suit that was brought against him. He did 
not raise the question and he is precluded 
from raising it again. The Court was not 
deprived of the jurisdiction to heag the 
suit simply because Piare was under a 
disability to sell his property. There is no 
prohibition against a: Oourt takiug. cogni. 
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zance of a suitto enforce an agreement 
like this to sell. The Court having juris- 
diction, the decree stands goodas against 
Piare. It is contended that the decree 
being as against Piare, Piare was bound 
to execute the sale-deed, and that, therefore, 
the sons have noright to impeach it, 

The sons’ position is this. They are as 
much the owners of the property 
as their father, the property being ances- 
tral. They.say that | the descendants of 
Durgaarétrespassers and they are in pos- 
Session astrespassers. The title is with the 
sons, and unless Durga’s sons can show a 
batter title they are bound to be ejected. 
Durga's sons have [relied on a sale-deed 
which isbad against all except Piare and 
Sigdar. It.is not possible, therefore, for 
the vendee's sons to rely on the sale-deed. 
If the sale-deed had stood good in the 
eye of the law, the further question would 
have arisen whether it was executed for 
legal necessity. The stage at which the 
question of legal necessity could be gone 
into does not arise where the sale itself 
is. bad in law. The learned Counsel for 
the appellants has argued that under the 
famous ruling of their Lordships of the 
Privy Council[Girdhari v. Kantoo Lall (1)] 
the sons could impeach the sale only on the 
ground of immorality, and that, as the 
Court in this case has found that there 
were antecedent debts of the father, the 
Bale must stand. But in the case before 


their Lordships no question as to the’ 


-validity of the sale itself arose, apart 
from. the question-of its binding character 
as against the sons, The sale in the pre- 
sent case being prohibited by law is not 
binding on. the sons. The respondents, 
therefore, must succeed, 

Ooming tothe third point, it seems to 
meto be perfectly clear that the sons 
cannot obtain poasession of the property 
without refunding the appellants’ money 
80 faras they have been, benefited by it. 
'l'ae parties admit that the plaintiffs have 
been benefited to the amount gf Rs. 1,200. 

The result is that I would allow the 
appeal in part and would subject the decree 
passed by the Court below to the condi- 
tion of payment of Rs. 1,200 by the rea- 
pondents Nos, 1 and 2, There will be 
ho decree for mesne profits as the posses. 
sion df the appellants must be held to be 
‘good till the payment of. the sum of 

(1) 1 1. A. 321; 22 W, R. 56; 11 B. L. R, 187; 3 Sar, P. 
O; J. 880 (P, O.) 7 3 
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Rs. 1,200 to them. I would, therefore, 
further modify the deeree of the Court 
below by expunging the order as to the 
payment of mesne profits. > : 
By the Court.—The decree of the 
Oourt below is modified in this way: that 
the claim for mesne profits, will stand 
dismissed. The claim fop possession will 
be subject to this condition that the plaint- 
ifs pay. to defendants Nos. land 2 the 
sum of Rs. 1,200 within three months of 
this date, In case of default of payment, 
the suit will stand dismissed with costs 
throughout, tIn case of payment, the plaint- 
iffs shall receive three-fourth of their costs 
throughout, and the contesting- respond- 
ents shall receive one-fourth of their costa 
throughout. ! 
Appeal allowed. in part; . 


AN. A. Decree modified, 


ALLAHABAD HIGH COUR”, 
Civit Revision No, 94 or 1927. 
July 19, 1927, 

Present:—Mr, Justice Boys and Mr, Justice 
í endall. . 
CHATARBHUJ—Appeiicant 
versus 
HARNANDAN LAL—Oppostre Panty. 


Civil Procedure Code (Act V of 1908), ss. 115, 161 
0. XXXII, r. ló—Application for ee of 


: guardian ad litem for alleged lunatic—Duty of Court 


to hold independent inquiry—Finding in lunacy 
proceedings, effect. of—Dismissal of application with 
out enquiry—Abtise of process—Revision—Interfer- 
ence—Inherent powers, 

Where an applicationis made under O. XXXII 
r. 15, Civil Procedure Code, for the appointment of 4, 
guardian ad litem for a party -who is alleged to be a 
lunatic, the Courtis bound to make an independent en- 
quiry as to whether he is, by reason of unsoundness of 
thind or mental incapacity, incapable of protecting hig 
interests in the suit, even though it has been adi 
judicated by a Court under the Lunacy Acf that 

e.is not a lunatic. [p. 144, col. 1.] . 

Where & Subordinate Judge dismissed such an 
application without making an independent inquiry 
and relying solely on the finding in the lunacy pro« 
ceedings : NN 

Held, that there was an abuse of the process of 
the Court and the High Court was entitled to inter. 
fere with the order of dismissal and set it aside in 
the exercise of its inherent powers under s 151, Civil 
Procedure Code, [p. 143, cole 2.] i 

The High Court can in the exercise of its inherent 
powers interfere with an order of a subordinate 
Oourt even though no ‘case’ has been decided. [ibid] 

Inherent powers must be exercised. with resiraint 
and caution but they are intended to be exercised in 
&uitable cases, [p. 144, col, 1.3 VERUM 
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Oivil revision from an order of the 


` _ Second Subordinate Judge, Cawnpore. 


Mr. N. C. Vaish, for the Applicant. 

Dr. K. N. Katju and Mr. B. Malik, for the 
Opposite Party. | 

JUDGMENT.-—'The dispute in connec- 
tion with which this civil revision arises 
has already been before this Court and 
the matter themin dispute wasthe sub- 
‘ject of "Civil Revision No. 125 of 1925, 
decided on the 19th of June, 1926, and 
reported as Harnand Lal v. Chaturbhuj (1). 
‘The trouble arises out of a contract for 
sale ofa house entered into on the 8th 
‘September, 1923, by which Ohatarbhuj, 
son of Mewa Ram (not Ohatarbhuj. son 
of Hem Raj who is the applicant before 
us), agreed to purchase from Harnand Lal, 
the opposite party in this application, the 
house in question for Rs. 95,000. He 
failed to carry out the contract after having 
paid Rs, 15,000, and Harnand Lal brought 
a suit against him in the Oourt of the 
Subordinate Judge. On the 2nd May, 
1925, Ohatarbhuj, son of Hem Raj, applied 
under O. XXXII, r. 15 to be made guardian 
of the defendant, Chatarbhuj,son of Mewa 
Ram. In August, 1925, Chatarbhuj, son of 
Hem Raj, started lunacy proceedings under 
„Act IV of 1912in the Oourt of the District 
Judge, asking that Chatarbhuj, son of 
Mewa Ram mightbe declared to be not 
ofsufficiently sound mind to be able to 
manage his property and his affairs, To 


‘this proceeding he did not make Harnand . 


a party. The next step was a request by 
"Ohatarbhuj, son of Hem Raj, to the Sub- 
ordinate Judge to stay proceedings in 
“his Oourt on the ground of the pendency 
of thelunacy proceedings-in the Court 
‘of the District Judge. The learned Sub- 
ordinate Judge refused to stay the pro- 
‘ceedings on the ground that if the lunacy 
proceedings ended inthe dimissal of the 
application, he, the Subordinate Judge, 
'.wodld have to proceed with his enquiry 
under O. XXXII, r. 15. Plaintiff applied 
in revision of this orderrefusing to stay 
to the High Court and the High Court 
stayed proceedings by ‘the judgment to 
which we have already referred reported as 
`“ Harnand. v. Chatarbhuj (1). 

Tne lunacy proceedinga continued in the 
Oourt of the District Judge—Harnand 
having been made a party at hig own 
request. Thelearned District Judge dis- 


(1) 93 Ind, Cas. 285; 24A,L. J, 875; A, LR. 1928 


. «All. 212; 48 A, 356, 
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missed the application, and  Ohatarbhuj: 
son of Hem Raj, appealed to this Couit 
with nosuccess. The judgment of their 
Lordships, Mr, Justice Walsh and 
Mr. Justice Banerji is very brief 
and guarded, clearly, as it appears 
to us, with the intention of not prejudicing 
the decision at which the Subordinate 
Judge would later have to arrive under 
O. XXXII, r. 15. The matter then had 
reached the stage at which the lunacy 
proceedings in the Oourt’ of the District 
Judge had finally terminated by an order 
of dismissal, which had been upheld by 
this Court, and it remained for the Sub- 
ordinate Judge to decide the matter 
under O. XXXII, r. 15 between Chatar- 
bhuj, son of Hem Raj, and Harnand. 
Both of these persons made applications 
to the Subordinate Judge: the one that 
he should hold an enquiry to determine 
under O. XXXII, r. 15 the question whether 
Chatarbhuj,son of Mewa Ram, the de- 
fendant inthe suit, was a person ad- 
judged to be of unsound mind, ora person 
who, though not so adjudged, was by 
reason of unsoundnessof mindor mental 
infirmity incapable of protecting his 
interests in the suit; the other, Harnand, 
asking for the application - of Ohatarbhuj, 
son of Hem Raj, to be struck off as Chatar- 
bhuj, son of Mewa Ram,had been found not 
to be a lunatic, . 
Onthe 6th April, 1927, the learned Sub- 
ordinate Judge dismissed the application, 
He did not hold any independent 
inquiry whatsoever but relied solely on 
the judgment of the District Judge in the 
luna2y proceedings as being a judgment 
between the parties to the application 


‘which he was deciding, and on the ground 


that "that Court indirectly finally decreed 
that thedefendant was not of such an un- 
sound mind as to be incapable of protecting 


his interests," 

Obatarbhuj, son of Hem Raj, has 
brought the fatter before this Oourt 
asking it to exercise its powers under s. 151 
of the Codeef Oivil Procedure. We were 
not asked by the applicant to exercise 
powers unders.115 of the Code of Civil 
Procedure. No argument was addressed 
tous by either side as to that section. 
Counsel for the. respondent proposed to 
argue that the application was Rot one 
which came properly within s.°115 of 
the Code of Civil Procedure, but as the 
applicant had not contended that he had 


ud 
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any right to apply under s. 115, we 
stopped Counsel for the respondent and 
only asked him to address us in reference 
tos, 151. On subsequent consideration 
of the case there isan aspectof it which 
suggests that itis by no means certain 
that the application would not lie under 
8.115. The contention thats. 115 is not 
applicable was of course baséd on the 
view that the “case” had not been decided, 
But itis by no means certain that this 
: is a correct view. One "case" that was 
before the Subordinate Judge was the 
suit between Harnand and Chatarbhuj, 
sonof Mewa Ram. The application of 
Ohatarbhuj, son of Hem Raj, against 
Harnand might at least arguably be re- 
garded as a matter quite distinct in 
itself and separate from'the main suit. 
To that application OChatarbhuj, son of 
Mewa Ram, does not even appearto have 
been made a party. As, however, this 
aspectof thecase was not argued before 
us but only that concerning s. 151 we are 
content to decide it on the basis of the 
applicability of that section. f 

To consider firat the question of whether 
the order of the learned Subordinate 
' Judge was or was not a proper orderin 
that he dismissed the application relying 
solely upon the order of the District 
Judge in the lunacy. proceedings 
and without making any enquiry himself, 

In our view it was clearly not a proper 


order and he did not exercise the juris- 
diction which was vested in him, The 
matter for. determination before the 


learned District Judge was one within 
'8. 62 of Act IV of 1912. He had to deter- 
mine whether Ohatarbhuj, son of Mewa 
“Ram, was a person "of unsound mind and 
ineapable of managing himself and his 
' affairs’, Under XXXIL r. 15 the 
learned Subordinate Judge had to deter- 
mine whether Ohatarbhuj, son of Mewa 
Ram, not being a person,already adjudged 
tobe of unsound mind, was“by reason of 
unsoundness of mind or meptal, infirmity 
incapable of protecting: his interests in the 
guit", - 

Had the two issues to be determined by 
the respective Courts been identical, 
there can be no question but that the 
learned Subordinate Judge would have 
been $ustified in holding himself bound 
bythe finding of the District Judge which 
had been arrived atinter partes. But the 
language of the two provisions is not the 
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same, and we are not prepared to hold 
that a finding by' the learned District 
Judge that Ohatarbhuj, son of Mewa Ram, 
was nota person of unsound mind, and 
incapable of managing his affairs neces- 
sarily precluded a finding by the learned 
Subordinate Judge that by reason of 
"mental infirmity he was incapable of 
protecting his .interests in the suit". We 
think, therefore, that it was incumbent 
upon the learned Subordinate Judge to 
come to a. finding upon his own inde- 
pendent judgment after independent 
enquiry as to whether O. XXXII, r. 15, 
required the appointment ofa guardian, 
and he was not entitled to adopt the 
finding of the learned District Judge as 
conclusive on the point, and this view 
was clearly taken by the Subordinate 
Judgeor his predecessor whenhe, at an 
early stage of the proceedings refused 
to stay his enquiry for the reason we 
have quoted above. We must -not be 
taken to suggest anything. whatever in 
regard to the merits. It was and is 
for the Subordinate Judge alone at this 
stage to determine that question. It is 
for this reason that we do not discuss or 
lay emphasis in any way upon any of 
the phrases in the judgment of the learned 
District Judge, pointing in one direction 
or theother, on which stress has been 
laid before us in argument. We content 
ourselves, therefore, with noting that his 
only finding was that "there is certainly 
not sufficient material on the record 
to justify taking action under the Lunacy 
Aot", ° e 

It was contended naturally for the 
opposite party that this Court has no 
power to interferein exercise of the in- 
herent powers vested in it and saved to 
it bys. 151 of the Code of Civil Pro- 
cedure ina matter in which no "ease": 
had been decided. Itwas contended that 
we had no power to go beyond the 
provisions of s, 118 ofthe Code of Civil 
Procedure. This is a contention which, 
in our view, is ọn the face ofs. 151 itself 
untenable, It is clear that the section 
itself assumed that the Court -has some 
inherent powers to make such orders ag 
may be necessary fore the ends of justice 
or to ‘prevent an abuse of the process 
of tfe Court and nothing in the Gode 
of Civil Procedure is to be deemed to 
limit orothetwise affect those powers, . 
The further argument, fof course, wag 


144 
addressed to us that if we interfere in the 
exercise of our inherent powers in a case 
like this, there is no limit to the number 
of Gases in which ‘we might similarly be 
asked to interfere. It is not an argument 
which carries any weight with us. There 
is nothing whatever to stop any applicant 
making any friyolous application when 
he pleases, short of being guilty of con- 
tempt of Oourt.. It is for this Oourt to 
deal with such applications and,in the 
great majority of them, where frivolous 
the applicant will be penalised by having 
to pay the’ costs: Inany case thatis not 
an argument whichcan carry any weight to 
restrain this Court from’ interfering in a 
proper case. 
' Again, itis of course urged “what was 
the- use of the Legislature laying down 
conditions in s. 115 to govern interference 
in revision if the Court can ‘interfere 
under some other power vested in it 
. uncontrolled ‘by at least one of the con- 
ditions laid down in s. 115?" This might 
be countered by asimilar question “what 
is the use of the Legislature by s 151 
saving the Court's inherent powers from 
being affected by the Oode if those powers 
Bre never to be exercised?" But there 
ig. also a direct answer, The powers 
under s. 115 are the restricted powers 
normally to beexercised,. but the Legis- 
lature itself recognised that it was not 
possible to foresee and make provision for 
all cases that might arise and expressly 
thought fit to -reserve the inherent powers 
unaffected by the Code to mest syeh cases. 
This obviously suggests that" such powers 
should be -exercised with? restraint and 
caution, hut equally obviously suggests 
that they were intended to be exercised in 
suitable cases, un 

In the present case there is a strong 
' consideration inclining us to exercise our 
powers, We have the dismissal of the 
application asking for an enquiry under 
O. XXXII, r, 15, without any enquiry at 
all made by the Court such as is required 
by law. This is in effect “an abuse of 
the process of the Oourt.” It was contend- 
ed before us that if a Court decided a 
question of limitation against one of the 

arties, our decisioneto interfere in a case 
Jike this would open the door to the party 
adversely affected to come to this Court 
and urge that hecould establish the other 
view and ask this Court td exercise its 
inherent powera, Thatisa wholly different 
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case. ln such a case the Court would havé 
committed no abuse of process but would 
have merely exercised its judicial discretion 
wrongly. We think, thereforé, that this 
is a case in which we should interfere. 

. Setting aside, therefore, the order of the 
learned Subordinate Judge dismissing the 
application, we direct him to re-admit the 
application for hearing and to decide it in 
accordance with the law. The case will 
be taken up by the learned Subordinate 
Judge from the stage at which it had: 
arrived immediately prior-to his delivering 
the order dismissing the application. If: 
the parties are able to arrive at an agree- 


HARDEO PRASAD. ` 


`- ment as to reading in this matter the evi- 


dence taken before the learned District 
Judge with any further cross-examination 
or evidence which may be necessary, it may 
be a wise course and expedite the statement 
of the matterand permit ofaspeedy hearing .. 
of the suit, l i 


A. N, A. Order set aside, 
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ALLAHABAD HIGH COURT. - 
OrviL Reviston No. 67 or 1927. - 
.. July 5, 1927. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kendall; 
RAM SARUP--DEFENDANT—APPLIOANT 
i Versus : 
HARDEO PRASAD--PrAINTIFE— 

ma: ' QOpposit# Party. `. 4 

Negotiable Instruments Act (XXVI of 1881), 88. 9, 
19, 59—Endorsement of cheque after presentation— 
Endorsee, whether holder in due course. 

A cheque is payable on demand And the amount 
mentioned in it becomes payable when the cheque 
is ‘presented to-the drawee for payment. A person 
who becomes the holder ‘of a cheque after the date of 
its presentation is not, therefore, a holder in due 
course, c . : 

Oivil revision’ from an order of the 
Judge, Small Cawse Court, Meerut. , ` 

Dalai, J. before whom the caso came 
on for- hearing made the following 

ORDER OF REFERENCE. 

This is an application in revision under 
8. 25 of the Provincial Small Oause 
Court Act, | - f C 

On 5th June, 1920, Ram Sarup, defend- 
ant, drew a cheque in favour of, Ram 
Saran, or order, on the Allahabad. Bank, 
In this present revision we are not con- 
cerned: with the presentation of the cheque 
and the dishonour, because it: has been held 
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as a finding of fact by the learned Judge 
of the. lower Court that the plaintiff 
Hardeo Prasad, was unaware of the present- 
ation and dishonour. On 28th September, 
asis found by the lower Court, Ram Saran 
endorsed the cheque to Babu Ram, and 
Babu Ram endorsed it to Hardeo Prasad. 
Hardeo Prasad brought a suit in the lower 
Court for recovery of money asa “ holder 
in due course,” and he was not called upon 
to prove the defendant Ram Sarup's liabili- 
ty to pay the money due on the cheque 
to Babu Ram or to Ram Saran. The ques- 
tion, therefore, is whether Hardeo Prasad 
was a“ holder in due course". "The defini- 
tion of this term given in $8. 9 of the 
Negotiable Instrumenta Act i is :— 

"'Holder in due course’ means any 
person who for consideration became the 
possessor of a promissory note, Bill of Ex- 
change or cheque if payable to bearer, 

or the payee or indorsee thereof, if pay- 
able to......... Order......... 

beforethe amount mentioned init became 
payable, and without having sufficient cause 
to believe that any defect existed in the 
title of the person from whom he derived 
his title”, 

To bea holder in due coursé” Hardeo 
Prasad had to prove 

(1) that on 28th Batam 1926, the 
amount mentioned in the cheque had not 
become payable according to the meaning 
of the words used in s. 9, and 

(2) that he had no sufficient cause to 
believe that any defect existed in the title 
of Babu Ram. 

‘As to the second point, there isa ünding 
in Hardeo Prasad's favour, and this Court 
cannot go behind it however Suspicious 
the circumstances may be of the transfer to 
Hardeo Prasad. 


The first point, however, remains whe- 


ther the endorsement was | made to Hardeo: 


Prasad before the amount mentioned in 
the' cheque became payable. According to 
B. 19 of the Act, a cheque is payable on de- 
mand. The cheque in suit, therefore, 
would be payable on 5th Juné, 1926, and, 
in the absence of any authority, the de: 
duction would be that the date 28th 
September, 1926, was after the amount 
mentioned in the cheque became payable. 
As, however, learned Counsel on both sides 
have net been able to produce any ruling 
on the Subject, and the commentaries are 
nothelpful, I think that ihe matter should 
þe decided by a Bench of two Judges, 
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iu: 145 & 
specially as & decision of mine in revision 
would not be appealable under the Letters 
Patent. 

The Registrar shall be raqiiested to put 
up this matter for hearing . before a Bench’ 
of two Judges. 

Mr. Panna Lal, for the paliant 

Mr. Ambika Prasad for the Opposite 
Party 

J UDGMENT.— This RP for 
revision under s. 25 of the - Provincial 
Small  Oause Courts Act has been 
referred for decision to a Bench and 
the question tobe determined is the liability’ 
of the defendant-applicant Ram Sarup-in 
respect of a cheque. drawn by him on the’ . 
Allahabad Bank, Limited, on the 5th J une,, 
1926, and made payable to “Ram Saran or 
order." The ‘amount of the cheque was 
Rs. 500, | i 

On the 10th June, 1926, the cheque was- 
presented for paymentand was dishonoured, 
It was proved at the trial that’ the drawer: 
had no funds at credit with the Bank 
and that he had made no arrangement for: 
an overdraft. Payment was refused by 
the Bank on the ground that it had not. 
been arranged for. f 

On the 28th September, 1926, the cheque’ 
was again presented for payment aid 
again dishonoured on two grounds: (1) 
that payment had not been arranged for 
by the drawer and (2) that the endorsement, 
of the payee was wanting. It is not clear, 
who presented the cheque on this second 
occasion, Obviouly it was some person’ 
other than the payee. There was the, 
evidence of a elerk of the Bank that it was 
presented by Hardeo Prasad, the plaintiff 
in this suit, but the Judge disbelieved it, 
His finding i isthat Hardeo Prasad did not 
take the cheque to the Bank and had no 
notice of dishonour. 7 

“A. third presentation was made on tha 
6th October, 1926, on behalf of the Beqpar, 
Sahaik Bank to which the cheque had been ` 
endorsed the previous day by Hardéo 
Prasad. This time payment was refused on 
the ground that it had been stopped by the’ 
drawer. 

As regards the stopping of payment the 
Court below did not believe the statement 
of the drawer or of the Bank clerk that the 
order to stop had been received on the 10th . 
June, ¢1926, and this is clearly right for the 
refusal of the Bank to pay either on tha ` 
10th June or the 28th-September was not ` 
based upon any stop order,” And on thg 
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10th June, at any rate, such an order would 
have been without meaning for the drawer 
had no funds at the Bank and had made no 
arrangement with the Bank for liquida- 
tion of the cheque. 

` The endorsements on the cheque require 
some notice, The first purports to bear date 
the 10th August, 1926, and is by Ram Saran 
(the payee) in Wavour of Babu Ram. The 
Judge held that this was not a genuine en- 
dorsement for, according to the Bank evi- 
dence, there was no endorsement on the 
cheque when it was presented for payment 
on the 28th September. 

On this latter date Babu Ram endorsed 
to Hardeo Prased, the plaintiff, and hein turn 

' endorsed to the Beopar Sahaik Bank onthe 5th 
Oetober. On the following day this Bank 
made the third presentment ofthe cheque 
and payment, as stated above, was refused 
on the ground that the drawer had stopped 
it. The Judge believed that Hardeo Prasad 
had been deceived by his endorser, Babu 
Ram, and held that Hardeo Prasad 
having given value and having no notice 
that the cheque had been dishonoured, was a 
holder in due course and entitled to recover 
from the previous parties, including the 
drawer, 

lt isargued before us that the plaintiff 
was not a holder in due course regard 
being had to the language ofs. 9 of the 
Negotiable Instruments Act, according 
which the holder in due course 
of & cheque means a person who for co- 
Bideration became the possessor of the 
cheque (if payable to bearer) or the payee 
or indorsee of the cheque (if payable to 
order) before the amount mentioned in it 
becomes payable, and who had no sufficient 
cause to believe that any defect existed in 

. the title of the person from whom he derived 
his title. 

The lower Court finds that Hardeo Pras#d 
had no notice of any defect in the title of 
his transfer, 

-But it is argued that the first of the two 
conditions is not satisfied because Hardeo 
Prasad did not become the endorsee before 
the amount specified in fhe cheque became 
payable. A cheque, it is said, is payable 
on demand and the amount in this instance 
became payable on the 5th of dune, the date 
on which the chequé was drawn, .whereas 
the endorsement was not made to Hardeo 
Prasad till the 28th September. 

Under the English Law (Bills of Excbapge 
Act, 1887, &, 24) no person can be a holasr 
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in duecourse unless he became the holder 
of the bill before it was overdue. And 
for the purposes of thesection a bill payable 
on demand (which includes a cheque) is 
deemed to be overdue when.it appears on the 
face of it to have been in circulation for an . 
unreasonable length of time. It is clear, . 
therefore, that according to English Law 
the holderofa stale cheque would not be 
treated as a holder in due course. ; 

The law in India is not so definite as the 
law in England, and the expression 
"overdue" is not to be found in s. 9 of the 
Negotiable Instruments" Aet, According to 
8.9 no one can bea holder in due course 
unless he takes it “before the amount 
mentioned in it became payable, " 

A cheque is payable on demand: the 
amount becomes payable when the cheque 
is presented for payment to the drawee, . 

In the present case the cheque was presents . 
ed at the Bank on the 10th June, 1926, and 
the amount became payable on.that date, 
Hardeo Prasad did not becomethe holder 
till long after that date and he cannot, 
therefore, be a holder in due course under 
g. 9. 

It was not sufficient to find thathe took 
the cheque in good faith, for consideration, 
without notice of dishonour and without. 
having any reason to believe that there 
was any defect in the title of his transferor, 
Babu Ram. On the face of it the cheque 
was stale and this was, or ought to have 
been, sufficient notice to Hardeo Prasad 
that payment was overdue, 

The case is governed by s. 59 of the 
Negotiable Instruments Act and all that 
Hardeo Prasad acquired was the right in 
the cheque of Babu Ram. 

The finding of theJudge appears to be 
that Babu Ram was not a holder for value 
and that the endorsement to him was ficti. 
tious. 

For these reasons the plaintiff's case 
against Ram Sarup, the drawer, must fail, 

The application for revision must, there- 
fore, be allowed. The claim against Ram 
Sarup must gtand dismissed. No order as 
tocosts in either Court it being admitted 
that when Ram Sarup drew the cheque he 
had no funds in the Bank to meet it. 

ALN, A, Application allowed, 
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ALLAHABAD HIGH COURT. 
FIRST Appaa FROM ORDER No, 87 or 1927. . 
November 24, 1927, 
Present:— Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Ash worth. 
RAM LAL TANDON-OsSJEOTOR 
— APPELLANT 
versus 
KASHI COHARAN-—PETITIONER AND 
DEPUTY COMMISSIONER, NAINI TAL 
—HRzotIvER—HRESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 88 (8), 
50 —Negotiable Instruments Act (XXVI of 188D,s. 118 
—Presumption as to consideration, whether available 
against Receiver in insolvency—Power of Insolvency 
Court to go behind decrees. 

A presumption of receipt of full consideration, 
&rising from a debtor's signature on a promissory 
note, can only be available against that debtor per- 
sonally, and cannot be invoked against the Official 
Receiver or a creditor in insolvency proceedings. (p. 
147, col. 2.] 

Ex parte Kibble, In re Onslow (1) and Union Indian 
Sugar Mills v. Brij Lal-Jagannath (2), followed. | 

An Insolvency Court can enquire into the con- 
sideration for a judgment-debt. [ibid.] 


First appeal from an order of the Dis- 
trict Judge, Kumaun. 

Dr. K. N. Katju and Mr. Hazari Lal 
Kapoor, for the Appellant. 

Messrs. Narain Prasad Asthana and P. 
N. Sapru, for the (Creditor) Respondent, 

Mr, Uma Shankar Bajpai, for the Official 
Receiver. 

JUDGMENT.—This is an appeal from 
en order of the District Judge of Kumaun 
directing that a certain debt be included 

.in the schedule of debtors in the matter 
of theinsolveney of Lala Chandra Lal Sah. 
We have not been able to discover the exact 
stage in the insolvency proceedings at 
which the creditor, Kashi Oharan,requested 
the inclusion of these three promissory 
notes, in the list ofslaims, but we have 
come to the conclusion that the District 
Judge's procedure was taken both under 
s. 98 (3) and also under s. 50 of the Pro- 
vincial Insolvency Act; in other words, at 
the same time as he was,orderinga debt to 
be entered inthe schedule, he was arriving 
ata decision that that debt had been duly 
proved upon objection raised. 

The District Judge held that these pro- 
missory notes were proved by reason of 
the presumption arising under s. 118 of the 
Negotiable Instruments Act. 

This appeal is based on the contention 
thate this presumption cannot be invoked 
in insolvency proceedings, where an 
alleged debt against the insolvent is 
galled in question by the Official Re- 
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esiver or by a creditor. No direct 
authority for this contention has been 
produced, but we consider that the con- 
tention is a correct one on the analogy 
that a Court of bankruptcy is entitled to 
go behind adecree of the Oourt. In the 
case of Ex parte Kibble, In re Onslow (1) Sir 
W.M. James, Lord Chief Justice, said: 

‘Tt is the settled rule 6f the Gourt of 
bankruptcy, on which we have always acted, 
that the Court of bankruptcy can enquire 
into the consideration for a judgment-debt. 
There are obviously strong reasons for 
this, because the object of the bankruptcy 
laws is to procure the distribution of a 
debtors goods among his just creditors. 
Jf a judgment were conclusive, a man 
might allow any number of judgments to 
be obtained by default against him by his 
friends or relations without any debt being 
due on them at all; it is, therefore, necessary 
that the consideration of the judgment 
should be liable to investigation.” 

We follow and agree with the decision 
in the recent case of Union Indian Sugar 
Mills v. Brij Lal Jagannath (2)from which 
the above is a quotation. ` 4 

‘On a parity of reasoning it appears tō | 
us obvious that a presumption of receipt 
of full consideration, arising from a debtor's 
signature on a promissory note, can only 
be available against that debtor personally 
and cannot be invoked against.the Official 
Receiver or a creditor in insolvency pros 
ceedings. ; 

The District Judge by the invocation of 
this presumption shut out certain evidence, 
that had been taken, and - also shut out 
further evidence. We consider that thid 
evidence was admissible and that the 
united burden of proof to prove considera- 
tion is on the creditor. In view of thé 


„fact that the creditor may have further evi- 


dence, which he was prevented bythis view 
of thelaw from producing, we copsider 
it permiasible to regard the District Judge's 
decision as one upon a preliminary legal 
point, and we remand the case for decision , 
on the merits. .The parties may produce 
further evidence, and the case will be decid» 
ed on that further evidence,and no evi- 
dence, already on the record. . 

The Official Receiver, who has appeared 
to support thisappeal, must be treated aa 

(1) (1875) 10 Ch. A, 373; 44 L. J, Bk. 63; 3 L. T, 
138; 23 W. R. 433. i 

(2) 102 Ind. Gas. 756; 25 A, , J. 450; A. L R. 1027 
All, 426; 49 A, 728, . 


^ 
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a party and at liberty to cross-examine 
any witness already called, or tender any 
evidence that he may choose to call. 

The Official Receiver and the appellant 
will receive their costs of this appeal from 
the respondent Kashi Charan. The other 
costs will abide the result. 


Appeal allowed. 


A.N. A, x Case remanded, 


ALLAHABAD HIGH COURT. 
O&1MINAL Rererence No. 749 oF 1927, 
November 13, 1927. 

Present: —Mr. Justice Ashworth. 
KISHAN LAL—Accoszp 
versus 

i EMPEROR— RESPONDENT. 

U.P. Municipalities Act (II of 1916), s. 50 (e)— 
U. P. Prevention of Adulteration Act (VI of 1912), 
s. I2— Power of Ghairman to grant sanction to pro- 
secute—Grant of sanction against wishes of Munici- 
pality, legality of. ; 

-The fact that a Municipal Board had expressed 
itself against a prosecution and had even formally 
resolved against the prosecution does not affect the 
legality ofa sanction for prosecution granted by the 
Chairman of a Board under s. 50 (e)!of the UU. P. 
Municipalities Act. [p. 149, col. 1.] 

Section 12 of the U. P. Prevention of Adulteration 
Act, 1912, which is a .general provision as to 
sanctions of- prosecution for adulteration, can- 
b eae 8. 50 (e) of the U, P. Municipalities Aet. 
1010, 

“Criminal reference made by the Sessions 
Judge, Meerut, ] 

FAOTS appear from the following 

REFERRING ORDER. This is an 
application in revision against a deci- 
sion by Thakur Hukum Singh Sahib, 
Magistrate of the First Class, convicting one 
Kishan Lal, a Ghaziabad shop-keeper, under 
8. 4 of Act VI of 1912 (the United Provinces 
Prevention of Adulteration Act), and sen-* 
tencing him to pay a fine of Rs. 35 in 
defautt to undergo one month's simple 
imprisonment. There is, I think, no doubt 
that there was adulterated "ghi" found at 

* the accused's shop; the Secretary of the 
Municipal Board tooksamples of two lotsof 

"ghi", one of which was found to be un- 
adulterated and the other adulterated, 

Unders. 12 0f the Act the prorecution 
required the order or* consent in writing 
"ofthe localauthority (the Municipal Beard 
—vide s.2)or of the person or persc1s 
authorized by the Board. The case was 
fried summarily, but there are notes of the 
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evidence on the record. The Secretary is 
recorded as saying: 

"Board was moved in the meeting that 
the accused should be warned this time, 
and should not be prosecuted", The mean- 
ing of this is obscure, but the learned 
Magistrate who heard the witness, said in 
his judgment that the Municipal Board of 
Ghaziabad “was not inclined to prosecute. 
the accused, and was willing to drop the 
case with awarning only to the accused, 
but the Chairman, who is authorized by the 
Municipal Board to launch euch prosecutions’ 
was notsatisfied with it, and consequently, 
sanctioned the accused's prosecution and 
forwarded the case to this Court.” i 

Another witness, Dr. Sadiq Ali, a member 
of the Board, said definitely that the Board 
did not sanction the prosecution. 

I think itmust be taken that the Board 
considered the matter and decided not to 
prosecute. Iam not shown anything to 
prove that the Chairman has been authoriz« 
ed to launch prosecutions on the Board's 
behalf, but even if he has been, it was 
not competent for him, in my opinion, to 
launch a prosecution ina case which the 
Board as a whole had itself considered, and 
in which it had decided -not to prosecute. 
It is unreasonable to take the view that a 
person authorized toact on another's be- 
half is entitled to actin opposition to that 
other person's expressed wishes. However, 
as I have said, it is not shown that the 
Chairman was authorized by the Board to 
act on its behalf in such matters. i 

In these circumstances I think the pro- 
secution was legally incorrect. I do nct 
think it necessary to.consider whether thia 
particular "ghi" was exposed for sale as 
pure "ghi" suitable for human consump- 
tion. 

I submit the case to the Hon'ble High 
Court with a recommendation that the con- 
viction be set aside, and the fine ordered 
toberefunded. , 

JUDGMENT.-—In this case the Ohair- 
man ofthe Municipal Board of Ghaziabad 
sanctioned thé prosecution of one Kishan: 
Lal under s.4 of the U. P. Prevention of 
Adulteration Act (VIof1912) for exposing 
for saleadulterated ghi. The accused was 


convieled by à Deputy Magistrate. The 


. Sessions Judge of Meerut has referred the 


matter to this Court, on the ground ibat 
the prosecution was legally incorrect asthe 
Municipal Board had at a meeting expressed 
the opinion that @ prosecution was not 
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necessary, The Deputy. Magistrate has 
explained thut under s. 50 (e) ihe Board 
„at Ghaziabad could only exercise the par- 
ticular function of sanctioning prosecutions 
through its Chairman. The Sessions Judge 
-had apparently overlooked this provision. 
In view ofthis provision, it would make 
no difference to the legality of the sanction 
that the Board may have expressed itself 
„against prosecution, even if it formally 
resolved against prosecution. In such a 
case the Ohairman is the Board and his 
act binds the Board, however much against 
the wish of the Board which cannot inter- 
fere. The policy of the Municipalities 
-Act was to enable certain functions of the 
‘Board to be exercised by the Chairman 
80 as to avoid the delay necessitated by 
reference of the matter to the Board. 
Section 12 of the Prevention of Adultera- 
tion Act (U. P. Act VI of 1912) which isa 
general provision as to sanctions of pro- 
‘secution for adulteration cannot control 
8. 50 (e) of the Municipalities Act for two 
reasons, One is that a general enactment 
cannot affect a special one; and the other 
reason is thatthe latter Act was passed 
later than the former one. . 
There is no reason forinterference in revi- 
sion and the record may be returned, 
A. N. A, Reference rejected, 
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ALLAHABAD HIGH COURT. 
Sroonp CIVIL APPEAL No. 1451 or 1925, 
July 19, 1927, 
Present:—Mr. Justice Iqbal Ahmad 
and Mr, Justice Sen. 

RAM KISHORE AHIR AND OTHERS 
—DRFENDANTS— ÁPPELLANTS 
versus 


RAM NANDAN RAM-——PLAINTIFF— 


RESPONDENT. 

Mortgage --Usufructuary morigage—Provision for 
payment of further amount—Redemption—Clog—Right 
to redeem without paying further chamge—Construction 
of deed —Limitation for enforcement of further charge 
—Limitation, whether applied to defences. 
. A person borrowed Rs. 699 and executed a 
usufructuary mortgage of certain properties for 
Rs. 500. As the usufruct was not sufficient to meet 
the interest of the entire amount he agreed to pay 
interest on Rs. 199 at a certain rate. There was also 
a distimct stipulation in the mortgage-bond that the 
mortgagor was entitled to take back the document 
and the fields mortgaged on' payment of the entire 

gum e£ Ra. 699, The mortgagor sued, for redemption 
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more than 12 years after the date of the mortgage ori 
payment of Rs, 500 only: . 

Held, that, on à true construction of the deed, the 
properties were mortgaged for the entire amount of 
Rs, 699 and not merely for Rs. 500, that the claim 
for Rs. 199 had not become barred and that the mort- 
gagor could not be allowed to redeem without paying 
mae ae amount with interest on Rs. 199. jp. 151, 
col. 9, 

Kesar Kuawar v. Kashi Ram (4), not followed. 

Per Sen, J.—Unless a collfieral advantage is 
secured to the mortgagee which.amounts to an im- 

osition ofa liability upon the mortgagor either by 
imiting the user of the mortgaged premises or by 
rendering him personally liable in damages, a mere 
stipulation to pay an amount due, to the mortgagee 
simultaneously with other amounts due tohim and 
whieh are charged upon the mortgaged premises, 
cannot in law be construed'to be a clog on the equity 
of redemption. [p. 150, col. 2.] 

Mellor v. Lees (1), Noakes & Co. v. Rice (2) and 
Bradley v. Carritt (3), relied upon. 

The Law of Limitation does not prescribe any 
‘period which is to operate as a statutory bar to a 
defence and a defendant ray, by way of equitable 
defence, set up a mortgage-deed as a shield although 
.his right to enforce the deed might have become 
time-barred. [p. 151, col. 1.] 

Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, modifying that 
of the Munsif, Ballia. — | 

Mr. Uma Shankar Bajpai, for the Appel- 
lants. 

“Mr. M. L. Agarwala, for the Respondent. 

J UDGMENT. 

Sen, J.—This is an appeal by 
the defendant in a suit to redeem two mort- 
gages,dated 15th of December, 1909, and 6th 
of September, 1901, executed by one Magni 
Ram, father of the plaintiff, in favour of 
Ram Kishore Ram, the predecessor of the 
defendants. In this appeal we are concern- 
ed with the mortgage, dated the 6th of Sep- 
tember, 1901,*which was executed to secure 
a debt of Rs. 649. Under the terms of this 
document Magni Ram made a usufructuary 
mortgage of certain fixed-rate and occu- 
pancy holdings fora sum of Rs. 500 and, 
as the usufruct of the property was notsuffi- 
cient to keep down the interest on the 
entire amount of Rs. 699, he agreed to. pay 
interest at the rate of Re. 1 per cent. per 
mensem on Re. 199. There wasa distinct 
stipulation inthe mortgage-bond that the 
mortgagor waa entitled to take the docu- 
mentand the fields mortgagedcn payment 
of the entire sum of Rs. 699 in one lump | 
Bum towards the close of the moath of Jeth : 
of any year. The docgment was signed. by 
the mortgagor through the pen of Ram- 
naresh Lal Patwari, and the wording of*the 
signature is pregnant with sigaificance 
“Likhitan Magni Ram dastawez rehannama, 
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Rs. 669 ke likhil so saha, baqalam Ramnaresh 
Lal Patwari ke, Nishani Magni Ram Ahir.” 

The plaintiff seeks to redeem this mort- 
gage on payment of Rs. 500 only and not on 
payment of Rs.699 and” interest due. It 
was contended on his behalf that Rs, 199 
was not charged uponthe mortgaged pro- 
perty; that the stipulation as tothe pay- 
ment of Rs. 19 atthe time of redemp- 

-tion along with Rs, 500 was a clog on the 
equity of redemption: that Rs. 199 was a 
simple money-debt payable on demand, and 
that the mortgagee's claim to this was time- 
barred under Art. 132 of the Indian Limita- 
tion Aot. 

The defendants pleaded that Rs. 199 was 
charged on the mortgaged property and 
was payable along with the sum of Rs. 500 
towards theclose oftheJeth of any year, 
and the stipulation as to its paymentalong 
with the sum of Rs. 500 was not a fetter on 
the equity of redemption and the claim as 
to this sum was not time-barred. 

The Court of first instance sustained the 
plaintiff's pleas and allowed redemption on 
payment of Rs.500 alone. The lower Appel- 
late Court has affirmed this decision. Hence 
this appeal. A i 

The three pleas taken in the memorandum 
of appeal resolve themselves practically to 
oneplea which hinges upon the construction 
of this document in dispute. The document 
was drafted by an ignorantand unskilled 
Patwari whose knowledge of grammar is 
elementary and whose education in the 
matter of drafting documents borders upon 
the freezing point. A document like this 
should not, therefore, be construed with 
such meticulous severity, as though it was 
drafted by a skilled conveyancing lawyer 
of Lincoln's Inn. In trying to gather the 
intention of the parties the document has 
to be construed as a whole, andit would be 
an unsafe guide to consider one documents 
by borrowing light from the construction 
ofanether document, the terms of which 
are not identical or parallel. Examining 
the document closely, we find (1) that it 
was executed for a consolidated sum of 
Rs. 699, (2) that the entiréamount was not 
payable piecemealon different occasions but 
at one and the same time, namely, towards 
the close of the Jeth of any year, (3) that 
there was a distinct agreement that the 
mortgage-bond was to be returned tq the 


mortgagor and delivery of the mortgaged’ 


property made. on paymentof Rs. 699 and 
(4)that while signing the document the 
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mortgagor described this document as 4 
mortgage-deed for Rs. 699. 

The cumulative effect of the facts set out 
above is that the document was intended by 
the parties to operate as a mortgage-deed to 
secure thesum of Rs. 699. There was a dis- 
tinction between Rs. 500 and Rs, 199 because 
the usufruct of the mortgaged holdings was 
insufficient to keep downthe interest on 
the sum of Rs. 199. But there was no 
reason for the mortgagee not to have intend- 
ed to charge the remaining sum of Rs. 199 
together with interest on the mortgaged 
property. Disagreeing, therefore, with 
both the Courts below, we hold that the 
document in suit wasa mortgage-bond for 
Rs. 699 

In view of our decision on this point it 
follows that the stipulation as regards the 
payment of Ke, 199 simultaneously with 
Rs. 500 for which the holdings were usu- 
fructuarily mortgaged, does notand cannot 
amount toa clog on the equity of redemp- 
tion. No collateral advantage is secured 
to the mortgagee independent of the mort. 
gage contract, and there is nothing in the 
mortgage-bond which would, in the words 
of Lord Hardwicke, in Mellor v. Lees (1), 
amount to.a design to wrest the estate . 
fraudulently out of the hands of the mort- 
gagor. Unless a collateral advantage is 
secured to the mortgagee which amounts 
to an imposition of a liability upon the- 
mortgagor either by limiting the user of 
the mortgaged premises: or by rendering 
him personally liable in damages, a mere 
stipulation to pay an amount due to the 
mortgagee simultaneously with other 
amounts due to him and which are charged 
upon the mortgaged premises, cannot in 
law be construed to be a clog on the equity 
of redemption. This may be taken to be 
the result of the decisions of the House of 
Lords in Noakes & Co. v. Rice (2) and 
Bradley v. Carritt (3) and there is nothing 
in the Indian law inconsistent with the 
above, " 

Accordingto the terms of the bond, the 
sum of Rs, 199 was payable simultaneously 
with the sum of Re. 500 for which the 
holdings were usufructuarily mortgaged. 
It was not open to the mortgagee to sue for 
recovery of Rs. 109 as a separate and inde- 


(1) (1742) 2 Atk. 494; 26 E. R. 698. . 

(2) (1902) A. O. 24; 71 L. J. Ch. 139: 66 J. P*147; 50 
ws e L T. 62: 18 T. L. R. 196. 

A. O. 253; 72 L. J. K, B, 471; 51 W. R. 6361. 

88 L, T. 633; 19 T. L. R. 466. 
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pendent transaction, In thisstate of things 
no plea of limitation can arise.', The learn- 
ed Counsel for the respondent, however, 
relies upon Kesar Kunwar-v. Kashi Ram 
(4) in support of the proposition that the 
claim to Rs. 199 was barred by limitation 
long before the present suit for redemption. 


In this case one Bhim Singh, on the 18th of 


February, 1880, executed a usufructuary 


mortgage for Rs. 900 for four years in favour . 
Later on, on the 22nd of 


of Kirpa Ram. 
July, 1882, a second mortgage was execut- 
ed for Rs. 95 in favour of the, same mort- 
gagee, and there was a stipulation that the 
first mortgage was not redeemable till the 
amount of thesecond mortgage was paid. 
Thelegalrepresentative of the original mort- 
gagor sued to redeem the mortgage dated 
13th February, 1880, without offering to pay 
the money due on the second mortgage. The 
defendant, who was the legal representative 
ofthe mortgagee, pleaded consolidation and 
claimed that the first mortgage was not 
redeemable without paying the money due 
onthe second mortgage. The contention 
of the defendant, however, was repelled by 
Richards, C. J., and Piggott, J., who held 
that the money due onthe second mortgage 
was barred by limitation atthe date of the 
suit, and that the plaintiff, therefore, was 


entitled to redeem the first mortgage with- 


out having to. pay the money due on the 
second. The learned Judges do not set out 
at length their reasons for this view, nor 
quote any authorities. All that they say 
is that in effect the defendant was asking 
the Court to enforce against’ this property 
‘a claim which was barred by time. ° It is 
respectfully submitted that the Law of Limi- 
‘tation does not prescribe’ any period which 
is to operate as a statutory bar to a defence. 
The Articles of the Limitation Azt apply 
to suits and applications and not to pleas 
by way of defence. A defendant may, 
always by way of equitable defence, set up 
his mortgage-deed as a shield although 
his right to enforce the mortgage may have 
become Statute-barred. In, the present 
ease we have held. that the defendants’ 
right to Rs. 199 together with interest was 
not barred by time. 

Out of respect for the learned Judges 
who decided the above case, we think it 
desirable to giva a reference to a number 
of cases of this Court which are in accord 
with gur view both on the, question of the 


(4) 30 Ind. Cas. 777; 37 A. 634-13 A. I. J. 889, 
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interpretation of the. dooument as also ` 
limitation. In Letters Patent Appeal No,': 


57 of 1916, decided by Richards, U. J.; and - 
Banerji, J., on the 12th January, 1917, 


Jagardip Rai v, Naubat Rai (5), the terms - 
of the mortgage-bond were not dissimilar-- 
to the morbtgage-bond in suit, and thes 
respondent specifically relied on thecase: : 
of Kesar Kunwar v. Kashi Rgm (4) referred ' 

e proposition ' 


to above, aa authority for 
thatthe claim for the smaller sum of Rs, 45 


5 


was time-barred. It is significant that the. l 


learned Judges make no reference ` whatso- 


ever to the last-mentioned ruling to which 


one of them was a party, but they repelled > 


the contention of the respondent and 
observed “that they had no doubt that the 
view that they had suggested was a correct 
one", This view appears to be in confor- 
mity with other decided cases such as 
Ulfat Rai v. Kanhaiya. Lal (6), Jeut Koeri 
v. Mathura Koeri (7) and. Har Pershad v. 
Ram Chunder (8). : TS 

. We hold, therefore, that on a truecon- 
struction of the bondio suit Magni Ram 
executed a mortgage for aconsolidated sum 
of Rs. 699, the interest for the payment of 
Rs. 500 being secured by the usufructuary. 
mortgage ofthe holding, and the balance 
together with interest was charged upon 
the same property, that.. the stipulation for 
the payment of Rs. 199 with interest at the 
time of the redemption of the fields mort- 
gaged was not a clog on the equity of 


redemption and the. mortgagee’s claim to: 


sum of Rs. 199 with interest was not 
ed by time. We, therefore, allow the 
appeal, modify the decrees of both the 
Courts below amd direct that the plaintiff 
is entitled to redeem on payment of Rs. 199 
together with interest at the stipulatad 
rate in addition to Rs. 660. Let a fresh 
decree be prepared under O. XXXIV, r. 7, 
af the Oivil Procedure Oode. We 
leave the parties to bear their own costs 
in both the Courts below... The pla ntif 
is liable to pay the costs of the defendant- 
appellant of this Oourt. 
BBIo bal Ahmad, J.—1, agree generally 
with the judgment that has been delivered 
by my learned brother but in arriving at 
B 83 Ind. Cus. 81; 20 A.L. J.86; A. I. R. 1922 


NO Ind.Cas.787;24 A. L. J. 195 at p. 127; L. Ri 
6 à. 68 Oiv. A. I. R, 1926 AIL 171. ud 
^ 4) 63 Ind. Oas. 750; 44 A. 37; 19 A. I, J, 807; 8 U, 
P. L. R, (A) 139,4A.IR.1922 AI. 174, — 
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„the conclusion ab which my learned brother 
‘has arrived, I have been influenced, solely 
and wholly, by the terms of the mortgage- 
:deed in question, On a true construction 
of that deed, it appears to me that the 
‘property sought to be redeemed was mort- 
-gaged for the entire amount secured by 
that deed and the intention of the parties 
was that the qum of Rs. 199 with interest 
was to be paid at the time of redemption 
‘of the mortgage. In short, the mortgagee, 
on a true. interpretation of the deed, could 


-not, before the mortgagor sought to redeem . 


the mortgaged property, claim the sum 
of Rs. 199 with interest. In other words, 
a suit for the frecovery of Rs. 199 with 
‘interest prior to the date of the redemption 
of the mortgage would have been prema- 
‘ture, That being so, time for the recovery 
of that amount could not run against the 
mortgagee till the mortgagor sought to 
redeem the mortgage. In this view of the 
case the question of limitation;does not 
arise, and the mortgagee is entitled to insist 
thatthe mortgagor should pay the entire 
amount secured by the deed with interest 
on the sum of Re. 199 asa condition pre- 
cedent to the date of the mortgage. 

ACN AL - Appeal allowed, 


ALLAHABAD HIGH COURT, 
First OIVIL Arrear No. 461 or 1924, 
MEE July 15, 1927. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Sen. 
ASHIQ HUSAIN AND otHErs— 
——DEFENDANTS—A PPRLLANTS 


versus 
. OHATURBHUJ AND ANOTBER—PLAINTIFE 
1 —HESPONDENTS. . 


Limitation Act (IX of 1908), Sch. I, Art. 182— 
Mortgage-bond—Debt. payable within certain time— 
Reservation of right to sue earlier on transfer by 
mortgagor—Suit to enforce mortgage—Limitation— 
Notice—Registration, whether amounts to notice— 
Absence of notice of transfer, effect of. ; 

A mortgage-bond dated the 1&& May, 1909, provided 
that the debt was payable in three years but con- 
tained a further stipulation that if the mortgagor 
transferred the hypothecated property or if any credit- 
or of the mortgagor got the same advertised for sale, 
the mortgagees would, even before the expiry of the 
term of three years, be at liberty to institute a suit 
for secovery of the amount. On the 8th Marcle, 1911, 
the: mortgagor hypothecated an item of the mort- 
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the 27th March, 1924, There was no evidence. td 
show that the mortgagees had actual notice of. the 
subsequent hypothecation : m 

, Held, that the suit was not barred by limitation. 
[p. 155, col. 1] ` : 3 

Pancham v. Ansar Husain (1), and other cases 
referred to. ; - | 

Registration is not ofitself notice to all the world 
although where it is the duty of a person to search, 
or where a reasonably prudent man would in his 
own interest make a search, then the fact that the 
search, if made, would have disclosed a document 
affecting the property, affects that man with notica 
of such document and puts on him the necessity of 
further enquiry. [ibid.] 

Janki Prasad v. Kissen Dutt (11) and Tilakdhart 
Lal v. Khedan Lal (12), followed. 

It is a settled rule that notice, to constitute & 
binding notice, must be definite information given 
by a person interested in the thing in respect of 
which notice is issued, and that no one is bound 
to attend to vague rumours or statements by mere 
strangers. [p. 154, col. 2.] 

Barvhart v, Greenshields (9), referred to. 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Aligarh, 

Mr. M. A. Aziz, for the Appellants. ] 

Messrs. Peary Lal Banerji and Benode 
Behari Lal, for the Respondents, 


JUDGMENT.—The action was directed 
by the respondents, Chaturbhuj and 
Girdhari Lal, against three sets of 
defendants under the following circum- 
stances :— ; 

On Ist May, 1909, Syed Nazar Huseain, 
(now dead) father of the defendants Nos, 
1-5, executed a simple mortgage in favour 
of the plaintiffs-respondents for Rs. 3,000 
with interest at 12 annas per cent. per 
mensem with half yearly rests. The pro- 
perty mortgaged consisted of a twenty 
biswas zemindari share in Qasba Amanpur, 
mahal non-applicants for partition, khewat 
No. 1, and atwoand a half biswas share in 
Mahal Nawazish Ali, khewat No. 3, Patti 
Ram Lal. Bya clerical error, the second 
‘item of property was described in the mort- 
gage-bond as a 24-biswa share in Mahal 
Nawazish Ali entered in khewat No. 2, Patti 
Ram Lal. 


The document was registered in the office 
of the Sub-Registrar of Tahsil Kasganj, 
District Etalf, on the 3rd May, 1909. 

The mortgagor having died without dig- 
charging his liability in whole or in part, 
the mortgagees brought the present suit 
against his heirs, the defendants Nos. 1—5, 
for recovery of Rs. 11,154-4, 


The defendants Nos. 6—12 are the sub- 


gaged property for a paltry sum under a registered « Sequent transferees of portions of the mort. 


deed, The mortgagees instituted @ suit for sale on 


gaged property, - 
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- The defendants set up various defences 
which gave rise to no less than ten issues. 


Ata late stage of the suit, the plaintiffs: 


withdrew their claim against defendant 
No. 12, and the trial proceeded against the 
remaining defendants and eventually a 
decree was passed in plaintiffs’ favour. 


The defendants Nos. 6—11 have submitt- 
ed to the decree of the Court below, The 
defendants Nos. 1—5, who are the sons of 
the original mortgagor, have come up in 
appeal, and it is contended on their behalf 
that the plaintiffs’ claim was time-barred, 
The other pleas taken in the memorandum 
of appeal were abandoned. 

In ordarto be able to appraciate the 
plea of limitation raised by these defend: 


Buts, it 13 necessary to examine their writ- . 


ten statemsat with care. 
pleas, they say : 

“The plaintiffs’ suit is barred by time. 
The plaintiffs’ allegation that the cause of 
action accrued on the Ist of May, 1y12, is 
totally wrong. The cause of action accrued 
to the plaintiffs long before that date, and 
the suit has been instituted long after the 
&23rual of the cause of action”. 


The terms in which the plea of limita- 


Inthe additional 


tion has been couched are thus as vague. 
o 


as can be,and the Court should at once 
have required the Pleader to set out with 
particularity the circumstances upon which 
he relied insupport ofthe plea of limita- 
‘tion, 

It was not until a late stageof the trial, 
possibly during the course of argument 
before the lower Court, that the plea of 
limitation materialised into a more distinct 
form. The mortgage in suit is dated the 
lst of May, 1909. It was payable in three 
years and the plaintiffs could sue for re- 
covery of the mortgage-money within 12 
years from the 30th of April, 1912. The 
suit was launched on the 27th of March, 
1924, and was, therefore, within time on that 
date. The mortgage-bond while providing 
that the money was payable on the 30th of 
April, 1312, contained a furthes stipulation 
in these terms : 

“Tf I make transfer, ete., of the hvpothe- 
cated property or if any one gets the same 
advertised forsale, the creditors shall even 
before the expiry of the term be at liberty 
to institute asuit for recovery of the amount 
of this-bond with the entire interest and 
compound interest for the aforesaid period 
of three years,” à 
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Oa the 8th of March, 1911, Byed Nazaj 
Husain, tha mortgagor, stuod. surety foy 
one Munshi Ali Raza and executed a sures 
ty bond iu favour of the Secretary of State 
in Council fora paltry sum of Rs. 50 and 
bypothecated a one-biswa share in Mauza 
Amanpur, Mahal Nawazish Ali entered in 
khewat as holding No. 3. Ij is contended 
before us that Nazar Husafn, in breach of 
his covenant not to transfer the hypothe- 
cated property, had, by executing the mort- 
gage-bond in favour of the Secretary of 
State on the 8th of March, 1911, accelerat- 
ed the cause of action in plaintiffs’ favour 


and the plaintifs were, therefore, under 


Art, 132 of the Indian 


Limitation A 
bound to institute their * 


suit within 19 


The 


last date of limitation expired on th 
of MES 1923, and if s contention d 
right, the suit was time-barred ont 
of March, 1924, . l : ae FUR 
We haveslready pointed out above that 
there was a misdescription in thè mort- 
gage-bond .in suit as regards the second 
item of the secured property, The defend. 
ante-appellants in para. 8 of the addition. 
al pleas contended that the plaintiffs had 
no power to get any property other than 
the hypothecated property sold in auction 
It was strenuously contended in the trial 
Court that the property mortgaged to the 
plaintiffs was situate in khewat No. 2 and 
not in khewat No.3 and the plaintiffs, there. 
fore, could not enforce their mortgage 
against the property situate in khewat No 
3, This plea was repelled by the Court 
below and theelearned Counsel for the ap- 
pellants has very properly abandoned thig 
plea at thetime of argument. The fact 
however, remains that para. 3 of the ad. 


. ditional pleas was not reconcilable with 


the facts on which the defen ! 
limitation is founded. dani plan a 
We have been referred to a numbes of 
authorities in support of the vlea of limita. 
tion. In Pancham v. Ansar Husain (1), two 
persous borrowed Rs 5,U00under a mortgage- 
bond on the 21st, of February, 1893 and 
agreed to re-pay the loan in lz. years 
They further stipulated that they would 
pay annually a sum of Rs, 500 on account 
of interest, but if in any year they were 
unable to pay the interest, the interest 
might be treated ag principal. The bond 
further provided that if there was any de- 


(1) 63 Ind, Cas. 441; 43 A. 596; 19 A, L, J. 592, 


4 


‘gain (8). 


164 


fant in payment of Rs. 500 per annum, the 
mortgagee was to have power without 
waiting for the expiry of the stipulated 
eriod to set aside all other stipulations 
embodied inthe document and at once to 


bring a suit to enforce the mortgage secu- - 


rity. It was held by the Court that time 
began to run from the first default in pay- 
ment of the Wnnual sum of Rs. 500. A 
gimilar view was taken in Nathi v. Tursi 


2). 

There has been in the pasta divergence 
of judicial opinion on this point both in 
this Court and the other Indian High 
Courts. As an illustration of the opposite 
view we have been referred to Mata Tahal 
v. Bhagwan Singh (3), Girdhari Lal v. Gobind 
Ram (4) and the view of the minority in 
Gaya Din v. Jhuman Lal (5). - On the other 
side of the line, are cases like Ram Das v. 
Muhammad Sayeed Khan (6). In this case 
it was held that when there was a covenant 
to pay the principal sum in three years and 
interest year by year, but the mortgagee 
was authorised to realisa the-whole amount 
of his principal and interest in case of 
default of the payment of the annual in- 
terest, the cause of action for the suit 
matured in default of payment of interest 
in the first year. So far as this Oourt is 
concerned, the conflict of decisions was set 
at rest by the pronouncement in Shib 
Dayal v. Meharban (T) but we are not pre- 
pared to extend the principle beyond the 
limits of decided cases, more especially in 
view of the warning note sounded by the 
Privy Council in Pancham v. Ansar Hus- 


e . 
The noticeable feature in the latter 
group ofeases is that there being {default 
either in the payment of the instalments 


or in the payment of interest at stated . 


periods, the matter was peculiarly’ within 
the knowledge of the mortgagee. Heknew 
that the default had taken place on the part 
of the mortgagor. He knew that under a 
distinct stipulation contained in the mort- 


3) 63 Ind. Cas. 477; 19 A. Li J. 406. i 

(4) 63 Ind. Cas. 25; 19 A. L. J. 456, 

(5) 28 Ind. Cas 910; 37 A. 400; 13 A. L. J. 510. 

(6) 67 Ind. Cas. 160; 20 A. L. J. 346; A: I. R. 1922 
Al. 524. : 

(7) 69 Ind. Cas, 981; %5 A. 97 at p. 35; 20 A. L.J. 
818; A. I. R. 1923 All. 1 (F. B.). 

B) 99 Ind. Cas. 650; 24 A. L. J. 736 at p.*739; A. 
LR, 1926 P. 0. 85; (1926) M. W. N. 520; 24 L. W. 
241; 48 A. 457; 53 L A. 187; 31 Q. W, N, 324 


(P. 0). f 


o 63 Ind. Cas. 886; 19 A. L. J. 712; 43 A. 671. 
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gigs bond, his money had ' become due " 
and he was bound to suefor his money from 
the date of the default, e 

In the present cass, however, time is 
said to begin to run,not by the happening 
of an event which was peculiarly or atall 
within the knowledge of the mortgagee, 
but by reason of the mortgagor executing 
a hypothecation bond of asmall portion of 
the second item of property. In the nore . 
mal course of events, the mortgagees could 
not be expected to know anything about 
this transaction, The defendants do not 
allege in their written statement that the 
mortgagees came to know of this docu- 
ment any time before the institution of the 
present suit, or how or when they came to 
know of it. They have led no evidence what- 
Boever on the point and the learned Counsel 
for the appellants has taken shelter under 
the plea that the mortgage, dated the 8th 
of March, 1911, was effected by means of a 
registered instrument and should, therefore, 
be held tobe constructive notice. It is 
not pretended that the mortgagees had at 
any tims actual notice of the mortgage; 
dated the 8thof March, 1911, “ An ‘actual 
notice to constitute a binding notice, must 
bə definite information given by a person 


. interested in the thing in respect of which 


the notice is issued; for itis a settled rule 
that a person isnot bound to attend to 
vague rumours or statements by merestrang- 
ers, and that a notice to be binding must 
proceed from some persons iuterested in 
the thing". Barnhart v. Greenshields (9). 
It was held in the case of Hewith v, Loose- 
more (10) that constructive notice is know- 
ledge which the Oourtimputes to a person, 
from the circumstances of the case, upon 
a legal presumption so strongly that it 
cannot be allowed to be rebutted, that the 
knowledge must exist though it may not 
have been formally communicated. Dif- 
ferent High Courts have held different 
views as to whether registration amounts 
to notice, Ouf own Court, while answer- 
ing the question affirmatively. does not. 
lay down any inflexible rule In Janki Pra- 
sad v. Kissen Dutt (11) it has been observed 
as follows : ED 


(9) (1853) 9 Moo. P. C. 18; 14 E. R. 204; 105 R, 
R 


(10) (1851) 9 Hare 449; 21 L.J. Oh. 69; 15 Jur. 
1097; 68 E. R. 586; 18 L. T. (0.5) 133; $9 R. R. 
2 


526. ‘ 
(11) 16 A.478; A. W. N, (1894) 151; 8 Ind. Deg, 
(x, s.) 310 (F. B.). ; | 
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“ We do not decide that registration is 
of itself notica to all the ^world. All we do 
decide is that where itis the duty of & person 
to search, or where a reasonably prudent 
man would in his own interest make a 
search, then the fact that the search, if 
made, would have disclosed a document 
affecting the property, affects that man with 
notice of such document and? puts on him 
the necessity of further enquiry". 


The Judicial Committee in Tilakdhart 
Lal v. Khedan Lal (12) has also made a 
Similar pronouncement, 


We bave no. doubt that no legal duty 
was cast upon the mortgagees on grounds of 
public policy or on considerations of pru- 
dence or business to make a search of the 
registry We have no doubt that the 
transaction dated the 8th of March, 1911, 
was not in any shape or form brought 
home to the plaintiffs. respondents. We 
hold, therefore, that the cause of action waa 
not accelerated and the suit is within time., 

We dismiss the appeal with costs. 

ALN, A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
.. SgOoN» CIVIL APPRAL No. 1814 or 1924. 
July 28, 1997. l 
Present:—Mr. Justice Boys and Mr. Justice 
Kendall. 
OHHOTEY LAL—Dsrsnpant—-APPELLANT 
versus 
BRIJRAJ SINGH-PrAINTIFF— 
RESPONDENT. l 

U. P. Court of Wards Act (III of $899), s. 55—Joint 
Hindu family—A pplication by manager—A ssumption 
of management by Court of Wards—Minor sons of 
manager, whether wards of Court—IwWtapacity of 
ward to sue. 

It is inconceivable that a Court of Wards should 
take over the property of the managing member of 
& joint Hindu family and leave outside its control 
the minor sons of the managing member who are 
the only other members of the family. [p. 156, col. 


Where of the application of the managing mem- 
ber ofa family consisting of himself and his two 
minor sons the Court of Wards assumed manage- 
ment of the family estate : 
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Held, that the minor sons of tha manager should 
also he regarded as wards of the Court even though 
their names had not been mentioned either in tha 
application by the manager or in the notification of 
assumption of management by the Court of Wards. 
[p. 155, col. 2; p. 156, col. 1.] 

Second appeal from a decree of the 
District Judge, Shahjahanpur, £onfrming 
that of the Subordinate Judgg. 


Mr. Sarkar Bahadur Johri, for the Ap- 
pellant. : f : 
Mr. Ram Nama Prasad, for the Respond- 


ent. 

JUDGMEN'T.—This appeal arises out 
of a suit for cancellation of a deed of gift 
made by one Baldeo Singh father of Brijra] 
Bingh, the plaintiff, in favour of Pandit 
Chhotey Lal, the present appellant, The 
main contention for the defendant was that 
the plaintiff could not sue as the property of 
the joint family, which consisted of himself, 
his father and his brother Yuraj Singh, had 
been taken under the Court of Wards. 
Both the lower Courts have held that the 
plaintiff had a right to sue on the ground, 
as they hold, that, the plaintiff was nota 
ward. Ifthe plaintiff was not a ward and 
his property had not been taken under the 
Court of Wards, there is, of course, an end 
ofthe matter and the two lower Courts 
wereright. We do not consider, however, 
that they sufficiently examined all the 
It is admitted on both 
sides that Thakur Baldeo Singh was no- 
thing but the managing member of a joint 
Hindu family consisting of himself and 
his two sons Brijraj Singh and Yuraj 
Singh. There can be no doubt that 


. Thakur Baldeo Singh, if he 80 chose, could 


have asked the Court of Wards on be! alf 
of himself and as guardian on behalf of his 
two minor sons to take over the estate, 
We find by the notifieation which is 
published in the local Gazette, Part II, of 
Beptember 25th, 1920, the notification being 
dated the 15th of September, 1920; thft 
the Court of Wards purported to take over 
"the Kakrahwa estate "in the Shahjahan- 
pur, Kheri and Mainpuri Districts at the 
request of Thakur*Baldeo Singh, son of 
Thakur Kuman Singh, described as} “pro- 
prietor of the property", Great stress‘is laid 
upon the literal words of this notification by. 
the respondent-plaintiff, “and it isto be pre- 
sumed that the lower Courts relied upon the 
particular words employed, and apparently 
must be taken to have held that because 
the minorsons were not mentioned in the 
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‘notification, therefore, they cannot be 
Peed as wards under the Court of 
Wards, or their property as having been 
taken over. Wedo not think that this 
literal interpretation is one to which we 
can possibly give effect. Itis inconceivable 
'to.us that the Court of Wards should take 
over the property of the managing member 
of a joint Hindu family and leave outside its 
gontrol the two minor sons of that managing 
member, the only other members of the 
‘oint Hindu family, We think that the 
application by Thakur Baldso Singh must 
be taken to have been made on behalf of 
himself as managing member of the family 
and as guardian on behalf of his minor 
sons, and that the notification must be taken 
to have been the final result of that request. 
We are supported in this view as the only, 
as it appears to us, reasonable view to take 
of the notification, by the fact set out in 
the affidavit of the defendant-appellant and 
not contradicted by the plaintiff-respondent 
that the Court of Warde is and has been 
in fact managing the whole of the joint 
family property. It is stated in the affidavit, 
filed by the plaintiff-respondent that Brijraj 
Singh, the plaintiff, is possessed of separate 
property that he has received from his 
maternal relations, and that that property 
is not under the superintendence of the 
Courtof Wards. This is a new fact, if it 
be a fact, of which we have mention for the 
first time, and there Is nothing to show us 
that the Court of Wards have any know- 
ledge of the existence of this property in 
the ownership es Ens) Singh, if in fact 

is any such property. , . 
kin g ite ace of th® notification that 
we do, it is clear that the defendant's plea 
must be accepted and that. the plaintiff was 
debarred by s. 55 of the Courtof Wards 
Act from suing. We, therefore, allowing 
the appeal, set aside the decrees of, the 
lower Courts and dismiss the plaintiff's suit 


With costs throughout. 


ALN. AL: Appeal allowed, 


RAY BANI BARI GINGEAT 9, JAWAMIR DAL-MADAN LAL. 
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ALLAHABAD HIGH COURT, 
~ Finst Civip Aergan No, 418 oF 1924. 
July 14,1997. —— 
Present; —Mr,-J ustice Sulaiman 
&nd Mr. Justice Banerji. 
RAJ RANI BARI SINGHAIN—- 
PLAINTIFF —A PPELLANT 
f ^ versus 
JAWAHIRLAL-MADAN LAL ; 
` AND oTHERS—DEFEND ANTS — RESPONDENTS. | 
Provincial Insolvency Act (V of 1920), s. 4— Civil 
Procedure Code (Act V of 1908), O. XXI, r. 58—Claim 
lo property attached—Insolvency of judgment-debtor— 
Adjudication of claim-by Insolvency Court—Fresh suit, 
maintainability of-—Findings of Insolvency 'Court— 
Res judicata. ~ 
A person who held & decree against A attached 
certain properties alleging that they belonged to 
B, who was the wife of A's deceased brother, 
objected to the attachment under O. XXI, r. 58, Civil 
Procedure Code. A was in thé meanwhile adjudicated 
an insolvent and certain other properties in tha 
.possession. of B werealso taken possession of by tha 
Receiver. B preferred objections with regard to these 
“properties also. Her prior application was also heard - 
by the Insolvency Court and both the applicationa 
were dismissed as the Court found that B's husband 
had not separated from A. B filed a fresh suit for 
establishing her right to the properties: - 
Held, (1) that with regard to the properties covered 
by B's application under O.XXI, r. 58, a fresh suit 
under O. XXI, r.63 was maintainable; [p. 157, col. 


(2) that with regard to the other properties seized 
by the Receiver in the insolvency proceedings the 
decision of the Insolvency Court was final under s. 4 
of the Provincial Insolvency Act; [p 157, col.1] ^ 

(3) that the finding of the insolvency Court that 
B's husband was not separate from A operated as 
Tes judicata between the parties in the subsequent 
suit. |p. 157, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Jhansi. 

Mr. N.C. Vaish, for the Appellant. 

Mr. A. Sanyal, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for declaration 
of title. The plaintiff is the widow of 
Daulat Singh deceased whose brother is 
Behari Lal In 1923 a suit was brought 
against .Behari Lal and on the l5th. May, 
1923, the house and enclosure in dispute in 
the present .case were attached before 
judgment, On the 25th June, 1923, Musame=. 
mat Rajrapi filed a petition under O. XXI, 
r. 58 before the Subordinate Judge alleging’ 
that her deceased husband was separate 
from Behari Lal, and that the property 
belonged to her. Before this objection 
could be disposed of, Behari Lal filed, an 
application to be adjudicated an insolvént; 
and a creditor applied that the? District 
Judge should hear the objection filed by 
Musammat Rajrani before the Subordinate 
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Judge. On the 9th October, 1923, Behari 
Lal was adjudged an insolvent, and on the 
same date the Court ordered the Receiver 
to take possession of the property previously 
attached as well as certain other properties 
of Behari Lal. Musammat Rajrani filed a 
fresh objection before the District Judge 
with regard to these other properties which 
had been seized by the Receiver. No fresh 
objection appears to have been filed by her 


with regard to the property which had been . 


previously attached before judgment, It is 
not disputed: that the Receiver obtained 
possession of both sets of properties. Onthe 
2nd January, 1924, the District Judge 
disposed of both the objeetions by one 
order dismissing both the claims. In his 
order he has pointed out that there isa 
claim by the widow for release of a certain 
property seized as Behari Lal's by the 
Receiver, and withitis combined her claim 
to other properties seized in execution 
before the insolvency. He went into the 
evidence and found that the two brothers 
were joint and that, therefore, Musammat 


Rajrani had no interest in the property. 
Musammat Rajrani preferred an appeal from- 


this order to this Court which was dismissed 
under O. XLI, r. 1l. Presumably she 
appealed only from the order relating to the 
objection raised by her to the attachment by 
the. Receiver. Musammat Rajrani has now 
filed the present suit for a declaration which 
has been dismissed by the learned Subordi- 
nate Judge on the ground that in view of 
the order of the Insolvency Court the suit 
was not maintainable. : 

As regards the property which had been 
seized by the Receiver during the insolvency 
proceedings and theobjection which was 
disposed of by the Insolvency Court, the 
position is quite clear, and that order is 
final. Under s. 4 of Act V of 1920 the 
Insolvency Court acts like a Civil Court and 
its order is binding on the plaintiff. 

As regards the order passed on the 
objection filed by Musammat Rajrani under 
O. XXI, r. 58 of the Civil Procedure Code, 
it appears that the said objection was on the 
application ofa creditor Hira Lal transferred 
by the Execution Court to the District 
Judge who was dealing with the insolvency 
matter, Tbere is no distinct order by the 
District Judge transferring this case to his 
own file*but he obviously treated it as: 
having been duly transferred to him, and 
disposed ofit, Nevertheless, the order must 
be deemed to be passedon an objection 
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raised under O. XXI, r. 58 of the Civil 
Procedure Code. Under r. 63, Civil Pro-' 
cedure Code, such an order is not absolutely 
final. Weare, therefore, of opinion that a 
separate suit iu respect of the property 
covered by the objection under O, XXI, r, 58° 
was maintainable. í 

At the same time the finding of the 
Insolvency Oourt in the other proceedings 
that Musammat Rajrani's husband, Daulat, 
and his brother Behari Lal were joint and 
not separate operates as res judicata 
between the parties. It is no longer open 
to Musammat Rajrani to challenge that 
finding. . 

The result, therefore, is that this appeal: 
must fail and is dismissed with costs. ] 

ALN. A, Appeal dismissed. 


ALLAHABAD HIGH COURT. | 
Sgeconp Civic Appian No. 1187 or 1926. 
July 15, 1997. 
Present:— Mr. Justice Sulaiman and 

f Mr. Justice Banerji. 
Bohra GANGA PRASAD—DEFENDANT— 
APPELLANT p 
versus i 
POORAN AND OTHERS—PLAINTIFES— 
RESPONDENTS. à 

Pre-emption—Sale to stranger—Purchase by co- 
sharer from vendee—Suit by. another co-sharer for. 
pre-emption—Estoppel of defendant by having taken: 
part in previous sale. 

A sold certain property to B who was a stranger 
to the mahal. C, ac8-sharer who had taken part in: 
the proceedings relating to the saleas A's mukhtar-. 
am, purchased a portion of the property from B. 
Another co-sharer who was on an equal footing with 
C and who had no preferential right as against C 
sued C for pre-emption : 

Held, that C was not estopped from resisting the 
plaimtifi’s claim _for pre-emption by having taken 
part in the negotiations relating to the sale to B. [p. * 
158, col. 1. e” 

Liakat Husain v. Rashid-ud-din (1), followed, 

Second appeal from a decree of the Addi- 
tional Subordinate Judge, Aligarh, confirm-: 
ing that of the Munsif, Hathras. : 

Mr. Ambika Prasad, for the Appellant. 

. Mr. Narain Prasad Asthana, for the Re- 
spondents. 

JUDGMENT.—This, is an appeal by 
one of the defendants Bohra Ganga Prasad 
arising out of asuitfor pre-emption. Bohrg 
Ganga Prasad was the mukhtar.am of the’ 
vendor and tookepart in the proceedings 
relating to the gale of the. 1st of February, 
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1922, to the vendee. Subsequently he pur- 
chased part of the property sold to the 
vendee under. a sale-deed, dated the 7th of 
March, 1922. The vendee was a stranger 
to the mahal and the plaintiffs had 
undoubtedly preference as against him. 
Ganga Pra&wd, however, is a co-sharer and 
is on equal fqoting with the plaintiffs who 
have no preferential right as against him. 
The suit was instituted after Ganga Prasad 
had acquired part of the property from 
the vendee. 

The Courts below have held that Ganga 
Prasad on account of his having taken part 
in the negotiation relating to the sale, is 
estopped from  resisting the plaintiffs’ 
claim. In our opinion this view is wholly 
incorrect. In the first place, it is doubtful 


how far a mukhtar-am can be personally: 


bound by what he is doing under instruc- 
tion of his principal, but assuming that 
Ganga Prasad has disqualified himself 
from pre-empting the sale to the vendee, it 
does not follow that he has also disqualified 
himself from resisting a claim for pre- 
emption against him after he has purchased 
a part of the property. In our. opinion 
there can be no estoppel as against Ganga 
Prasad. He is entitled to say that the pro- 
perty has now come into his hands and 
that he being a co-sharer, the plaintiffs 
have no preference overhim. This point 
= fully covered by the case of Liakat 

usain v. Rashid-ud din (1) where it was 
held that the mere fact that the defendants 
were parties to the original sale did not 
preclude them from setting up the re-vesting 
ot that property in themsebves by a genuine 
gale before the date of the suit, as a complete 
anawer to the plaintiffs’ claim. 

We accordingly set aside the decree of 
the Courts below but before disposing of 
the appeal finally send down the following 

issue to the lower Appellate Court*tfor 
' determination :— 

1. What is the proportionate price 
which the plaintifis must pay for pre- 
empting the property other than that which 
has been acquired by Ganga Prasad ? 

On receipt of the finding the usual 
ten days will be allowed for filing objec- 
tions. 


A. N.A. Decree set aside: 
Case remanded. 
no 20 A. 125 at p. 128; 3 A. L. J, 794; A, We N, (1906) 


OHAMAN LAL V. HIRA LAL. 
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ALLAHABAD HIGH COURT. 
Civin Reviston No. 169 or 1927. 
November 14, 1927. 

Present :—Mr. Justice Mukerji. 
OHAMAN LAL—DEFENDANT— 
APPLIOANT 
versus s 
HIRA LAL—PuaintirF— OPPOSITE 
PARTY. ; 

Evidence Act (I of 1872), s. 92—Suit on promissory 
note—-Evidence contrary to recital in document but 
amounting to failure or want of consideration, ndmis- 
sibility of. 

A promissory note recited that asum of Rs. 300 
was found due to the plaintiff from the defendant on 
settlement of a certain account and that the defend- 
ant was accordingly executing the promissory note 
to secure the said amount. In a suit on the promissory 
note the defendant pleaded that he had deposited a 
sum of Rs. 500 with the plaintiff, that this was nof 
traceable at the timé of the execution of the note, 
that the payment was subsequently traced and found 
true, and that no amount was, therefore, really due to 
the plaintiff: 

Held, that the plea set up by the defendant amounted . 
really to a plea of want or failure of consideration and 
could, therefore, be proved under the proviso Ito 
s. 92 of the Evidence Act. [p. 159, col. 1.) 

Firm Sheo Prasad-Ram Prasad v. Gobind Prasad (2), 
followed. SG 


Sri Ram v. Firm Bobba Ram-Gopal Rai (1), not 
followed. 


Civil revision from an order of the 
Judge of the Oourt of Small Oauses at 
Meerut. i 

Mr. N. C. Vaish, forthe Applicant. 

Messrs. Vishna Mitra and Kapil Deo 
Malaviya, for the Opposite Party. 


JUDGMENT,—This application is for 
the revision of the order passed by the 
Judge, Small Cause Oourt, Meerut, on thé 
27th of April, 1927. 

It appears that the defendant, who is the 
applicant before this Court, was sued on 
foot of a promissory note by the respond- 
ent. The promissory note recited that on 
settlement of a certain account, a sum of 
Rs, 3u0 was found due by the defendant 
and he was accordingly giving the pro- 
missory note to secure the said amount. 
The defendant, inhis defence, wanted to 
prove that at the date of the settlement 
of accourt there was a sum of Rs. 500 
outstanding against him. His case was 
that he had deposited in the plaintifi's 
treasury a sum of Rs, 500 but the payment 
could not be traced, It was accordingly 
arranged that alter allowing a set off of 
Rs. 200 due to the defendant, the latter 
should execute the promissory’ note for 
Rs, 300. It was further agreed that in case 
the payment of the aforesaid gum of 


= 
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Rs. 500 was-established, the plaintiff would 
be exonerated from his liability on the 
promissory note. The defendant sought 
to substantiate . his plea, viz., the sum of 
Rs. 50 had been subsequently traced and 
that, therefore, his liability on the promis- 
sory note ceased. ; 

The learned Judge, Small Cause Court, 
did notallow the defendant to adduce 
any evidence on the ground that this 
would be contrary to the provisions of s, 
92 of the Evidence Act. He did notcite 
` any case as authority for the proposition, 
but in this Court the learned Counsel for 
the respondent has relied on the case of 
Sri Ram v. Firm Sobha Ram-Gopal Rai (1). 
T'hat case has been dissented from in the 
case of Firm Sheo Prasad-Ram Prasad 
v. Gobind Prasad (2), Both the judgments 
are by two learned Judges of this Oourt. 
In this confliet of opinion I think I am 
allowed to express my own view of the 
case, 


92 of the Evidence Act permits a party 
to acontract reduced into writing, to es- 
tablish, among other matters, “ want or 
failure of consideration”. The defence in 
this case amounted to nothing buta plea 
. of want or failure of consideration. The 
burden of proof was undoubtedly put on 
the defendant but there was, in my opinion, 
nothing in the law to prevent him from es- 
tablishing his plea, . 

I accept the application, set aside the 
decree of the Court below and remand the 
suit to it with the direction that it should 
be re-admitted onits original number in 
the register and disposed of according to 
Bn. Costs here and hitherto willabide the 
result, 


Application accepted; 
Ai N. A, Decree set aside. 
(1) 67 Ind. Cas. 513; 20 A. L. J. 315; 4U. P. L.R, 
(A) 153; 44 A. 521; A. I. R. 1992 Al? 213. 
(2) 100 Ind. Cas. 332; 25 A, L.J. 3050; A. I. R. 1927 
All, 292; 49 A, 464 


HMPBROR v. SHEO DIN, 


It appears to me that proviso I of s. 
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ALLAHABAD HIGH COURT. 
OrIMINAL RarRaENOE No, 444 or 1997, 
December 12, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Ashworth. 
EMPEROR—Pxosgovuror 
versus 4 


SHEO DIN AND oraresy-Accusmp, 

Criminal Procedure Code (Act V of 1898), s. 807— 
Jury trial—Reference to High Court—Duty ‘of re- 
ferring Judge—" Recording the grounds of his opinion", 
meaning of. 

An order of reference under s. 307 of the Cri- 
miaal Procedure Code must be in the nature ofa 
judgment giving à proper summary of the evidence 
and the reasons for the opinion of the Judge making 
the reference, [p. 159, col. 1.] 

Per Ashworth, J.—The words ‘recording the 
grounds of his opinion’ in.s. 307, Criminal Procedure 
Oode, mean that the Judge making a reference to 
the High Court should, in effect, show the reasons 
for his opinion in as clear a manner as he would 
have done if the case had not been a Jury case 
en he had had to write a judgment. [p. 160, col. 
2 


Criminalreference made by the Sessions 
Judge, Oawnpore. 

The Assistant Government Advocate, for 
the Orown. 

Messrs, B. L. Dave and H. C. Mukerji, 
for the Opposite Parties. ; 


JUDGMENT. 

Boys, J.—This is a reference by Mr, 
Raja Ram, Sessions Judgeof Cawnpore, of 
a case in which a Jury have found nine 
men not guilty of the dacoity which they 
were alleged by the prosecution to have 
committed. Section 307 of the Code of 
Criminal Procedure gives the learned Judge 
power to refer a case like this, but directs 
him when" referring it to record the 
grounds of his opinion that it is neces- 
sary for the ends of justice tosubmit the 
case. We have read the referring order, 
and it gives us no information at all 
beyond that there are two witnesses, 
Banjari and Tulsi, for the prosecution who 
state something unspecified, and the evi- 
dence of a Sub-Inspector, Amanul Haq, who 
Speaks to the absconding of one of the 
accused. The rest of the referring order 
is confined to brief statements that there 
is'no evidence to support this or the 
other allegation made by the accused. The 
learned Judge's referring order should 
certainly have been in. the nature of à 
judgment which would give this Court a 
proper*summary of the evidence for the 
prosecution and the reasons of the learned 
Judge for holding it to be credible, The 
charge to the Jury obviously cannot supply 
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this Court with the necessary information quite superfluous to examine it in greater. 


as to the evidence and as to the opinion 
of the Judge in regard thereto. In direct~ 
ing the Jury it is, of course, open to the 
Judge to state his opinion of the value 
of that' evidence; but when he.disagrees 
with the verWiet of the Jury, it is obviously 
desirable tha&he should state his reasons 
much more fully. Against 8 out of 9 of 
the present accused persons we have the 
evidence of Banjari and Tulsi, and against 
the ninth Tulsi gives no evidence. 
Banjari is an approver, and we do not 
find that there is any suggestion at all 
that his evidence was corrborated except. 
by the evidence of Tulsi, and in the.case 
of some of the accused, identification of 
them in Jail by some witnesses. It is 
manifest that Tulsi is in the position of 
an accomplice himself. He declares that 
he was -present in the gang that was 
going to commit this dacoity, and that he 
only left it because it was postponed on 
the night on which it was originally 
intended to commit it. He also says that 
he had agreed to commit a dacoity in 
another place with the same gang two or 
three nights later, but some members of 
the gang failed to turn up. Ifthe learned 
Judge had endeavoured to examine for 
the purpose of informing this Court, the 
evidence for the prosecution, he would 
have seen that the evidence of identifica- 
tion in Jail was utterly worthless, One 
or other of the accused and sometimes 
batehes.of them were put up on several 
oceasions for identification by one or other 
‘of the prosecution witnesses," A sample 
of the worthlessness of the identification 
is to be found in the record of the identi- 
fieation proceedings of the 7th of April, 
when Musammat Rampiari, Rajaram and 
Kasim were invited to-identify Sheodin, 
Sheoram, Mania Singb, one Ramlal and 
Bala. Musammat Rampiari identified only 


- 


Mania Singh, i.e., one person alleged to . 


be one of the dacoits, and another per. 
son wrongly.. Rajaram is said to have 
identified three rightly, but alsojidentified 
two wrong persons. Kasim failed to 
identify a single right person and identifi- 
ed four wrong persons. 
of this latter witngss, Kasim, was put to 


the Jury.as being of some weight against. 
It is manifest that an ex4mina- 
tion of these identification proceedings’ 


Subhani. 


would have given the Judge reason to 
pause before he zeferred ‘thie case, It ig 


Yet the evidence. 


detail. It would be most unjust to the 
Jury who heard this evidence to say that 
their verdict was in any way perverse, and 
it even appears to us the only possible- 
verdiet at which they could arrive. 


The reference is rejected. 


Ashworth, J.—I fully concur. The | 
words ins. 3u7 of the Code of Criminal 
Procedure “recording the grounds of his 
opinion" mean, in ‘my view, that the 
Judge making a reference should, in effect, 
show the reasons for convicting the accused ` 
in as clear a manner as he would have 
done if the case had not been a Jury case 
and he had had to write a convicting judg- 
ment. The High Court has not got the 
witnesses before it,and it appears tó me 
impossible in many cases for it to con- 
viet on evidence that it has not heard, 
unless it is assisted in examining that 
evidence by.a judgment written by the 
Judge who heard that evidence, In referr- 
ing a case under s, 307, the Sessions Judge: 
takes on himself the responsibility of re- ` 
quiring this Courtto ‘ consider the entire ` 
evidence" (as stated in s. 307 (3), Criminal: 
Procedure Code); and if the Sessions Judge ` 
fails to write what is in effect a judg- 
ment, as stated above, there is a risk © 
that he may too lightly put this Court to 
the trouble of considering the entire: evi~- 
dence, 


By the Court,—The result is that the | 
accused will be acquitted and will be 
forthwith released from Jail, unless their 
detention is required in accordance with ' 
law in connection with any other matter, 

G. A, 


A. NL A, Reference rejected, 


` 
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LAHORE HIGH COURT. 
Sgoonp Civit, APPEAL No. 1172 oF 1997, 
November 14, 1997. : 
Present:—Mr. Justice Tek Chand. 
BHAGA—PLAINTIFF— APPELLANT 

es versus 
BUDHA- —DEFENDANT— RESPONDENT. 

Landlord and tenant—Denial of titlh—Forfeiture ‘of 
tenancy— Registration Act (XVI of 1908), ss. 17, 49— 
Lease deed compulsorily vregistrable—A dmissibility of 
deed for ascertaining nature of possession. 

It is a fundamental principle of the law of landlord 
&nd tenant that a person who has been given posses- 
sion of property as a tenant cannot alienate it during 
the continuance of the tenancy asserting title as a 
full owner and that if he does so, this fact alone 
is sufficient to entail forfeiture of the tenancy. 

An unregistered lease deed which is compulsorily 
registrable cannot- be referred to in order to find out 
the terms of the tenancy but can be looked at to 
ascertain the nature of the possession of the lessee. 

Ata Muhammad v. Shankar Das (1) and Varadha 
Pillai v, Jeevarathnammal (2), referred to, 


Second appeal from a decree of ‘the 
Senior Subordinate Judge, Lahore, dated 
the 14th March, 1927, reversing that of 
the BubordioateJudge, Third Class, Kasur, 
ae Lahore, dated the 20th December 
1926.: 


Mr. Tara Singh Narula, ‘for the Appel- 
lant, 


Mr, Muhammad Rafiq for Mr, Iftikhar 
Ali, for the Respondent, : 


JUDGMENT.—The suit out of which 
this second appeal has arisen, was institut- 
ed by the plaintiff-appellant for ejectment 
ofthe defendant-respondent from a house 
and for recovery of Rs. 8 as arrears of rent 
for two years. It was alleged in the plaint 
that by a deed dated the 17th January, 
1900, the defendant had taken a vacant 
site measuring sone kanal in area from 
the plaintiff agreeing to pay Rs.4 as rent, 
that he had built a kotha on it and that 
- two years ago he, the defendant, describing 

himself as the owner of the site and the 
superstructure had mortgaged both to one 
Lal Singh. The plaintiff accordingly 
claimed a decree for ejectment of the 
defendant and recovery of ren$, 

The defendant in his written statement 
admitted the execution of the deed of rent 
but pleaded that it was inadmissible in 
evidence for want of registration. He 
further contended that he had become 
owner of the site by adverse possession and 
that as’such he had lawfully mortgaged the 
house to Lal Singh. 

The trial Court held that the document 
did not require registration, that the 
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defendant fhad- failed: to "establish his. 
adverse possession and that he had commit- 

the conditions of the. 
tenancy and was liable to ejectment, 

The suit was accordingly decreed in full, 


On appeal by the defendany the learned 
Senior Subordinate Judge fheld that the 
document was compulsorily Tegistrable and 
could not be looked at in order to ascertain 
the terms of the tenancy, and consequently 
it could not be said that the defendant had 
infringed any such condition, rendering 
himself liable to ejectment. On these 
findings he dismissed the suit. 

On second appeal it is denied on behalf 
of the plaintiff-appellant that the document 
in question embodies the terms ofa lease 
of immoveable property from year to year 
in which yearlyrent is reserved and that 
its registration was complusory. It is,!how- 
ever, contended that, following the very 
ruling Ata Muhammad v. Shankar Das (1) 
relied on by the learned Judge of the Ap- 
pellate Court, he should have decreed the 
suit. : od 

In my opinion this contention is sound 
and the appeal must succeed so far as the 
claim for ejectment is concerned. It ig 
no doubt true that the document was 
compulsorily registrable and cannot ba 
referred to in order to find out the terms 
of the tenancy; but as pointed out in the 
ruling above cited and having regard to 
the decision of their Lordships of the 
Privy Council in Varada . Pillai `v, 
Jeevarathnammal (2) the document can be 
looked at-to ascertain the nature of the 
possession of the defendant. It must, 
therefore, be held that the defendant was 
holding the site in question as a tenant 
under the plaintiff, No acts on his part 
amounting to adverse possession have been 
proved and his possession must be held to 
be that ofa tenant under the plaintifl. It 
isa fundamental principle of the law of 
the landlord and tenant.that a person who 
has been.given possession of property as 
a tenant cannot alienate it during the con- 
tinuance: of ihe tenancy and if he does 80;. 
this fact alone is sufficient to.entail forfej- 
ture of the tenancy. The defendant admits 
that two years before the suit he mortgaged 


(1) 88 Ind. Cas. 872; 6 Lah, 319; A. I.R, 1925 Bah, 
49l; 7 Lab. Li. J. 501, i ; 

. (2) 53 Ind. Oas, 901; 43 M, 244; (1919) M, W. N. 7241 
10 EL. W. 679; 21 Ce W, N. 346; 38M, L, J. 313; 18 A, 
L.J. 214; 46 L A; 2452. U, P.-L By (P, O.) 64.3 
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the property to Lal Singh alleging himself 
to be its owner, This was a clear case of 
denial of the title of the landlord and this 
act is sufficient to entail forfeiture of the 
tenancy, irrespective of the terms embodied: 
in the deed, which we are, as already stated, 
- precluded fronNlooking at. The defendant 
was, therefore, lble to ejectment dnd the 
plaintiff's suit for that relief was rightly 

decreed by the trial Court. 3 
- Lam, however, of opinion that the plaint- 
iff cannot obtain a decree for rent, the 
amount of rent can only be ascertained 
by reference to the terms embodied in the 
deed, but this cannot be done as the 
‘document is unregistered. l S 

For the foregoing reason I accept the ap- 
peal and decree the plaintiff appellant's 
suit for ejectment of the defendant and 
dismiss it so far as recovery of rent is 
concerned, ` 

Having regard to all the circumstances 
ofthe care 1 leave the parties to bear 
their own coste throughout. — . 
Ru > Appeal allowed in part. 


- LAHORE HIGH COURT. 
' Og1MINAL APPBAL No, 410 or 1927. 
: - December 7, 1927. 
- Present:—Mr, Justice Addison and Mr. 
| Justice Coldstream, 
:DHARAM- SINGH AND o188k8—4ÀOCOSED— 
gc .: 7 APPRLLANTS j 
versus 
EMPEROR— RESPONDENT. 
« Criminal Procedure Code (Act V of 1898), . ss. 154, 
. 162, 489--First Information Report, use of, as evidence 
— Police diaries, proper usé of— Police Inspector, state- 
ment of, as to what particular witness said, whe- 
ther e admissible—Revision—Sentence, enhancement 


of. : ' 

A.First& Information Report is not a substantive 
‘piece of evidence and can only be properly used to 
corroborate or contradict the maker thereof, It can- 
zo be used to contradict other*witnesses. [p. 163, col. 


. Emperor v. Ibrahim (1), referred to, 
Though it is competent to the High Court to 
enhance the sentence in revision it will only do so 
. for exceptional reasons especially when the revision 
. petition -is by a private person. Where a sentence 
passed is substantial even though inadeqfate, it 
wil not be enhanced in revision. [p. 164, col.l.] - 
Bhola v. Emperor (2).and Kambam Bali Reddy v. 
Emperor (3), referred to, d : 
. Ibis only what is written in the Police diaries that 
tan be used under a, 145 of the Evidence Act, Evi- 
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dence to contradict a witness and the statement ofa 
Police Officer as to what a witness said or did not say 
is inadmissible: “The way -to prove those portions 
of the written statement of a witness which have 
been specifically put to him in order to contradict 
him is for the accused to mark the passage or passages 
in the copy from the Police diaties given to him.. and 
then to ask the writer of the statement, to say that it 
isa: true copy.- [p. 164, cols. 1 & 2.| . 

-Criminal appeal from an order of : the- 
Sessions Judge, Lyallpur, dated the 28th 
March, 1927. — | ^ Le s 

“Mr. Bhagat Ram Puri, for "the Appel- 
lante. : ee hie, E 
Mr. Sunder - Das, for the Government 
Advocate, for the Respondent. | 


-dJUDGMENT. » 
Addison, J.—Dharam Singh and his 
three sons, Bhagwan Singh, Sawan Singh 
ann Mangal Singh, were tried for the 
murder of Budkan and for causing grie- 
vous hurt to his elder son’ Labhu on the 
bth November, 1926, i. e, the Dewali day, 
under s. 302 and 8,325 of the Indian Penal 
Code respectively. Sawan Singh has been 
convicted under thesecond part of s. 304 and 
under 8.325 read with s. 34, Indian Penal 
Code, and sentenced to seven years’ and 
one year's rigorous imprisonment in respect, 
of the offences charged against him, The - 
other three have been sentencedto four. 
years’ rigorous imprisonment each under’, 
g. 325 read with s. 34, Indian Penal Oode, in 
connection with the first: offence and under 
the same sections to one year's rigorous 
imprisonment each in connection with the 
second offence. They have appealed while . 
the sonof the deceased has preferred a. 
revision petition to the effect -that all 
should have been convicted of murder 
under s. 302, Indian Penal Code, and that, 


‘in any case,the- sentence should be sub- 


stantiallyenhanced, >  - 

- Tho four assessors were of opinion that 
the appellants were. guilty of the murder 
of Bukkan. They accepted the-prosecution 
story in its entirety. As regards motive, 
the learned Sessions Judge found that it 
had been established, quarrels having come. 
mericed between the two families for years 
before, which continued upto the day in 
question ‘when there was a dispute over 
the tresspaes of a calf and a quarrel 
that very evening between Kalu, the 
younger son of the deceased, ang Har- 
nama on the one side-and - Sawan’ Singh 
appellant on the other owing to Sawan 
Singh extinguishing: Harnama’s lighted 
candle (it was Dewali night)in attempt. 
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ing to light hisown candle at it, The 
Sessions Judge; however, thought that the 
two quarrels of that day were not serious 
enough for the appellants, as a result 
thereof, to have intended to murder the 
deceased or to cause such bodily injury 
as they knew to ba likely to cause death. 

Oa the facts the learned Sessions Judge 
held it established by 
when the deceased went to get water 
about 7-30 p.m. he .was seen by Sawan 
Singh appellant and that the appellants 
waited for him in their doorway till his 
return with the bucket when they 
attacked him with lathis. The first severe 
blow was struck by Sawan Singh who had 
quarrelled that evening with Kalu. Labhu, 
tha elder son of the deceased was at once 
called by Sajada, P, W. No. 3, servant of 
the deceased, and he, too, was severely 
beaten when he intervened, Musammat 
Bishni, wife of the deceased, also arrived 
and received an injury, Then Kalu, the 
younger son, came and Sawan Singh 
appellant, struck at him but the blow 
was warded off and Kalu in self defence 
severely injured Sawan Singh's nose 
i alatht which had an iron bani at one 
end, aa 

The learned Sessions Judge further held 
that the defence raised by Sawan Singh 
and Mangal Singh was false, Their case 
was that Sawan Singh was attacked by 
Kalu and Harnama after the quarrel over 
the candle and that in the course of that 
fight Labhu arrived with an axe, where- 
upon Mangal Singh appellant, came to 
help his brother and the deceased also 
arrived, received a blow from a lathi and 
fell down ona peg. He also rejected the 
alibis of the other two appellants. No 
evidence was called for the defence by any 
of the appellants, 

“On these findings the Sassious Judge 
held thatthe common intention was to 
beat the deceased and Iabhu, when the 
latter arrived, and not to murder the 
deceased; that Sawan Singh knew that 
the blow he inflicated was likely to cause 
death and he, therefore, was guilty under 
the second part of s, 304, while the 
other knew that the aged deceased was 
likely to suffer grievous - hurt from the 
lathi hlows given and were guilty under 
S. 325° read with s. 31. Hə further 
held all the appellants guilty under s, 325 
read with 8.310f causing grievous hurt 
fo Labhu, who suffered from savere 
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concussion of the brain and did not re- 
cover consciousness for ten days and whole 
life was in"danger. 

We have been taken very earefully 
through all the evidence bythe learned 
Counsel, appearing for the ppellants, and 
I can seeno reason to aree with the’ 
main findings of the learne Sessions J udge. 
It is not necessary to recapitulate all the 
reasons he has given for accepting the 
evidence for the prosecution. The Civil 
Surgeon was in favour of the prosecution 
story that three, possibly four, blows were 
struck ‘on the head of the deceased, 
though he admitted the possibility that. 
they were fewer. Thereisno reason to 
disbelieve the testimony of Sajada and 
Sarwan, oreven of Thakar Singh, whose 
name was not given in the First Informa- 
tion Report, This document is not gub- 
stantive evidenceand can only be properly 
used to corroborate or contradict the 
maker thereof. It cannot be used to. 
contradict numerous other witnesses who 
are unanimous that Thakar Singh was 
there [See Emperor v. Ibrahim (1)]. Thakar 
Singh’s evidence is consistent and the 
fact that he lives in the Ihta of Jiwan, 
the father of. Harnama who isa friend of 
Kalu, or that he stated at the trial that 
he had gone tothe bazar to buy sweets 
while he did not say so in his statement 
to the Police, was .not a proper reason 
for rejecting his testimony. It cannot be 
said that there was any contradiction 
in the two statements. Dharam Singh 
and Bhagwan Singh appellants had hno- 
injuries. Itis not likely that they would 
have had injuries as the four appellants 
attacked one man at a time and it was 
only when Kalu arrived that any injuries 
were caused to theni. A small abrasion 
On the shoulder of Mangal Singh 8p- 
pellant might have been due to other 
reasons and there is no evidence that 
he was struck by anyone. Sawan Singh, 
however, was struck by Kalu who re- 
ported theoccurrgnce. Though he was not 
an eye-witness of the attacks on his 
father and brother, the report he made 
was on the wholein accordance with the 
present story except that it, as usual 
omitted the fact that he retaliated and 
assaudted Sawan Singh. In these oirctim- 
stances I would hold that the appellants 

D 105 Ind. Osb, 807; 8 Lah, 605; 28 Or I, J. 983; 
29 P. L. R 619; A. L R, 1928 Lah, 17; 9 4,1, Or, R, 
132; I, L, T. 40 Lah, 32, 


déi 


are certainly guilty. of the offences of 
which they have been convicted. : 

The revision petition has been put in 
by a private person and not by the 
Crown. It must, therefore, be taken that 
the Grown is satisfied with the decision 

_ of the learned\Sessions Judge. It is well- 
` recognised that Nhis Court will only inter- 
fere in revision for exceptional reasons, 
and all the more so when the petition 
is. by a private person. There is no 
doubt that we could interfere and alter 
the convictions to murder under s. 302, 
Indian Penal Code [vide Bhola v. Emperor 
(2), Kambam Bali Reddy v, Emperor (8) and 
Fazal Khan v. Emperor (4)] while we could 
also enhance the sentences without alter- 
ing the convictions though this is not 
done usually, but only when they are 
grossly inadequate. In the: present case, 
in my judgment, the immediate exciting 
causes of the attack, combined with the 
previous ‘enmity, were sufficient to in- 
flame toa considerable extent the passions 
of persons -belonging to the class of the 
appellants. Further, the evidence proba- 
bly establishes that the appellants had 
the knowledge that their attack upon 
the aged deceased with lathi was likely 
to cause his death. I am “not, however, 
prepared to alter the convictions of the 
three appellants, who were not convicted 
under s. 304, for the reason that the sen- 
tences . awarded are substantial though, 
inadequate, and this, therefore, is not a 
proper case for interfering in revision. 

“In conclusion I would draw the atten- 
tion of the learned Sessiens ‘Judge to 
Bahadur Singh v, Emperor (5) and Labh 
Singh v. Emperor (6) as they explain the 
provisions. of s. 162, Criminal Procedure 
Code, which he does not seem properly 
io understand. It is only what is written 
in the Police diaries that can be used 
under s. 145 of the Evidence Act to 
contradict the witness, and what the 
Sub-Inspector of Police, stated that a 

e witness said or did not say, is inadmissible. 


The way to prove those portions of the 


` (2) 12 P. R. 1904 Cr; 10r. L J. 942; 110 P.L. R. 
1904 


(8) 22 Ind. Cas- 756; 37 M. 119; 15 Or. t. J. 180. 

'(4) 101 Ind. Cas. 892; 8 leah. 136; 28 Cr. L. J. £08; 
A. I. R. 1927. Lah. 369; 8 A I. Cr R. 149. 

(5) 45 Ind. Cas. 467; 7 Lah. 264; 8 Lah. L. Je 174; 
A. I. R. 1926 Lah. 367; 27 Cr, L, J. €03; 27 P. L. R. 


“BIN, 
(8) 88 Ind. -Ces, 518; 6 Lah. 24; ASI. R; 1925 Lah, 
87; 26 Cr, L, J, 1153, 
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written statement of a. witness, which : 
have been specifically put to him in order . 
to contradict him, is for the accusedto. 
mark the passage or passages in the copy 
from the Police diaries given to him and 
then to ask the writer of the statement to 
say that it is a true copy.. . 
Forthereasons .given above, I would 
dismiss the appeal and the revision. | 
“Coldstream, J:—I agree. < 
R, L. - : Appeal dismissed. 


—— 


“LAHORE HIGH COURT.. 
OriminaL APPRAL No. 1259 or 1927. 
December 23, 1927. 

Present :—Bir Shadi Lal, Krt., Chief Justice 

and Mr. Justice Bhide. 
MAMMI-—AGCGUSED—APPELLANT ` 
versus p 


EMPEROR-—RESPONDENT. 
Penal Code (Act XLV of 1860), s. 802—Injury 
resulting in death—Possibility of better treatment 
saving life—Offence. : : 


The mere fact that more prompt or' better treat- 
ment would have saved the deceased will not 
exonerate a person who intentionally inflicts a dead- 
ly injury from liability for murder. [p. 166, col. 1.] 

. Criminal appeal from an order of the 
Sessions Judge, Montgomery at Lahore, 
dated the 19th October, 1927. 

Mr. C. H. Oertal, for the Appellant. 

Mr. Des Raj Sawhny, -Publie Prosecutor, 
for the Respondent. - v 

JUDGMENT.—The appellant, Mammi, 
has been convicted under s. 302, Indian 
Penal Code, of the murder of one Dara, and. 
sentenced to death. The prosecution story 
was that Musammat Imaman was first be- 
trothed to the appellant, but her fathersub-' 
sequently broke the engagement and mar- ' 
ried her to Dara as: he came to learn that 
the appellant was not a man of good charect- 
er. This enraged the appellant who was 
keen on the matgh. He decided to take 
vengeance and sent a threatening message to 
Dara three or four days before the murder 
through one Rahn Singh that he would kill 
him with hisbride on the first night if he 
dared to marry Musammat Imaman. Dara, 
however, did not take the matter seriously. 
The marriage aecordingly took place and: 
Dara brought his bride to‘his heuse, -> - 

‘On the night of the 27th June last, ¢Dara 
was sleeping with his bride on the same 
charpoy inthe chhappar. About & pahar 
Lefore sunrise the appellant came aimed 
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with an axe and aimed a blow at his head 
which hit his left arm ashe had kept that 
arm on his head. Two more blows were 
aimed at Musammat Imaman, but they 
struck the pillow as she was awakened and 
moved aside. Dara grappled with the ap- 
pellant and raised an alarm upon which 
Bagri, his brother, and his neighbours, Isa, 
Saddu, Ohannan Ram ètc, arrived, but the 
appellant managed to escape, 

Next morning the matter was reported to 
the Police through the Zaildar Sardar Ali. 
A Sub-Assistant Surgeon wasalso sent for 
and he came to the village and dressed the 
wound about noon. The wound had pro- 
fusely bled but Dara was still in his senses 
and could speak. 

Shortly afterwards his statement was 
taken down, by Ram Singh, Maddad Mu- 
harrir, who had come to the village, for the 
investigation of another case, Dara clearly 
said therein that the injury on his arm had 
been caused by Mammi appellant and that 
he had fully identified him. But Dara's 
. condition subsequently grew worse and 
about 7 P. M., he had to be sent to the hos- 
pital where he died within a few hours. 
The post mortem examination which was 
made the next day showed that Dara had an 
incised wound on the front of the left 
forearm 34 inches behind the wrist joint. 
The radius bone wascut as well as both the 
main arteries. Death was due to hzemorrh- 
age from the cut ends of the arteries, 

- The prosecution story as regards the 
motive for the murder as well as its com- 
mission has been proved in this oase by 
ample evidence. The appellant denied 
even the fact that Musammat Imaman was 
at first betrothed to him and that the en- 
gagement was broken off and she was then 
betrothed to Dara. But there is no reason 
whatever to disbelieve the evidence of 
Musammat Imaman and her father on the 


point,and even one of the defence witnesses: 


admitted that the girl had been first be- 
trothed to the appellant. That the appellant, 
was very much upset owing to the breach of 
the engagement, is clear from the evidence 
of Kalın Singh (P.W. No. 12) through whom 
he sent a threat of murder to the deceased. 
As regards the actual commission of the 
murder the deceased, who grappled with 
“his assailant, and Musammat Imaman, who 
was gleeping on the same bed had ample 
opportunity of identifying the appellant, 
who was known to them. It was dark night 
hut the prosecution evidence shows that a 
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lautern wàs kept burning outside the cA- 
hapar as the doli of the bride had been 
brought to Dara’s house only that night; 
Three of the witnesses who came to the spot 
on hearing ihe noise were from adjoiuing 
houses, while the others live not far off from 
the house of the deceased. ese witnesses 
have not been shown to hav any motive for - 
giving false evidence, 'Th$ only argument 
advanced was thatthe Zaildar of the vill- 
ageis inimical to the appellant and the 
witnesses have given evidence under his 
influence. Bat even the Zaildar has not 
been proved to have any cause for enmity 
with the appellant. It was further argued 
that these witnesses should not be believed 
as they made no atiempt to arrest or pursue 
the offender. But the witnesses did not 
arrive at the same time and were probably: 
afraid ofattempting to catch the appellant 
as he.was armed with an axe. - The names 
of the witnesses were not givenin the First 
Report, but that report was very brief and 
was merely based on a rugga sent by the 
Zaildar. It was, however, stated therein 
that ample evidence was available. | 
- Besides the above evidence there is. also 
thedying declaration of the deceased re- 
corded by Ram Singh Maddad Muharrir 
(P. W. No. 16) to which considerable weight 
must be attached. The deceased has given 
therein all the material facts as regards the 
motive for the crime and its perpetration by 
the appellant, as alleged by the prosecution. 
It was argued that the deceased could nof 
have been in & fit condition to make a state- 
ment at 3 r. M. as he was unconscious when 
the Sub-Assigtant Surgeon examined him, 
But this contention seems to have been 
based ona misapprehension of his evidence. 
The Sub-Assistant Surgeon has clearly 
deposed that the deceased was in his senses 
and able to speak when his wound was 
‘dressed at noon. The deceased was un- 
conscious when he was taken to the hospi- 
tal but that wasat7 p.m There isn6thing | 
on the record to suggest that he could not 
have been ina fit condition to make a state- : 
mentat 3p M. , We see no good. reason to 
consider the dying declaration to be a 
fabricated piece of evidence. 

The appellant pleaded alibi and produc- 
ed a few witnesses who have deposed that 
he was absent from the village on the night 
of the murder and had gonealong with cer- 
tain other persons in search of a cow, which 
he had lost. , The evidence is worthless and 
has been shown to be false by the statement 
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of Ali Ahmad Lambardar (D. W. No. 4) who 
was said tobe one of the party but who 
deposed that he knew nothing about the 
matter.. : : í 
The prosecution story has been establish- 
ed beyond any doubt; As regards the na- 
ture of offence, it is true that there was 
only one injuryon the arm and the Oivil 
Surgeon has dejbsed that death might have 
been preventedif proper steps had been 
taken'in time to’ stop the bleeding. But 
this cannot reduce the offence in law to 
anything less than murder. The injury 
in itself was a serious one and caused death 
within less than 24 hours. The relations 
of the deceased did what they could and 
also sent for a Sub-Assistant Surgeon. The 
mere fact that more promt or better treat- 
ment would have saved the deceased cannot 
exonerate the appellant from liability for 
the death (cf. Explanation 2 to s. 299, Indian 
Penal Oode) The circumstances under 
which the offence was committed clearly in- 
dieate that the appellent intended murder 
and it was by mere ‘accident that the blow 
levelled at the head fell upon the arm which 
was placed on it, . 
' We must accordingly dismiss the appeal 
and confirm.the sentence of death. - 
RL, E Appeal dismissed: 


LAHORE HIGH CQURT. 
CRIMINAL ÁPPEAL No, 892 or 1927, 

. December 21,1997. . ` 
Present: —Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Bhide. 
IBRAHIM—Acousep—APPELLANT 
versus 
: EMPEROR-—RzsPONDENT. . 

. Penale Code (Act XLV of 1860), s. 800, Exception 
. — Grave and sudden provocation, what constitutes, 

` The accused asked his wife to sever her connec- 
tion with her paramour but she declined to do 80. 
` Thereupon there was quarrel between the accused 
and his wife in the course of whith the accused lost 
his temper andina fit of anger killed his wife: 

Held, that there was no grave and sudden pro- 

vocation within the meaning of Exception I ,tog 300, 
` Penal Code, but there was provocation entitling him 
to the lesser penalty of transportation of life. 


~- Oriminal appeal from an order of "the 
Sessions Judge, Montgomery, dated the Ist 
August, 1927. * 
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Mr. Balkishan Mehra, tor the Appellant. 
Mr. Des Raj Sawhny, Public Prosecutor, , 
for the Respondent, : 


JUDGMENT.—The appellant Ibrahim 
has been convicted of the murder of- his 
wife Musammat Nur Bibi, and has been 
sentenced, under s. 302, Indian Penal Code, 
to suffer the penalty of death. There is 


.ample evidence on the record that, on the 


afternoon ofthe Ist June, 1927, at about 
6 P. m., the prisoner attacked his wife with 
a hatchet and inflicted upon her three 
wounds including one on the neck, which 
resulted in the death of thé victim im- 
mediately afterwards, Indeed, he himself 
admits that he did assault his wife with a 
hatchet and thereby caused her death. 
He, however, seeks to reduce the offence 
of murder to.one of culpable homicide not 
amounting to murder by invoking the plea 
of grave and sudden provocation. He 
states that his wife had contracted an 
illicit intimacy with one Ismail, and that 
on the afternoon in question when he 
(prisoner) returned to his house .from his 
fields he found the paramour embracing 
and kissing the woman. Thereupon he 
lost his self-control and assaulted the erring 
wife with an axe and caused her death.:- 
The paramour, however, managed to make ` 
good his escape. ` 


The question for determination is whether 
the culprit upon whom the onus ‘rested has, 
succeeded in establishing his plea, Now, 
it may be conceded: that Musammat Nur 
Bibi was on terms of illicit intimacy with 
Ismail, and that her husband had asked 
her to give up her immoral relations with 
the paramour. There is, however, not a 
scintilla of evidence that Ismail was found 
on that afternoon embracing Musammat 
Nur Bibi or that he did any other act 
which would amount to grave and sudden 
The witness Ranga Singh, 
who lives in the same compound as the 
prisoner, was an eye-witness of the whole 
affair. He deposes, that onthe afterncon. 
in question when he saw the. husband 
attacking his wife he shouted out to 
Ismail, who was at that time coming from. 
his own house, and asked him to come in 
and render help in rescuing the woman, 
He also describes the immediate cause 
which led to the assault. He says that the 


. husband asked the wife to sever hercon- 


nection with her paramour. Ismail, but that 
she declined to give up her lover. 
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Thereupon, there was a quarrel between . 
the husband’ and the wife -in the course of 
which the prisoner appears to - have lost his 
temper and committed the assault in a fit 
of anger. ; ' 
^ While we cannot hold that the accused 
received any grave and sudden provocation, 
which would bring his case within the 
ambit of Exception I to s. 300, Indian - 
Penal Code, we are of opinion that the 
wife's persistent immorality coupled with 
her refusal to sever her connection with 
the. lover provoked the husband and 
prompted the assault which resulted in 
her death, In these circumstances we do 
not think that the extreme penalty of the 
law should be exacted inthis case, While 
upholding the conviction we accept the 
appeal so far as to reduce the sentence of. 
death to one of transportation for life. 

R. L.. Appeal accepted. 


re 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 598 or 1927. 
December 10, 1927. 
Present:—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
HAZARA SINGH AND oTH@ss—ACCUSED 
— APPELLANTS 


versus 
EMPEROR- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 108, 
szope of—Approver's statement to Police before tender 
of pardon—Refusal to supply accused with copy of 
such statement —HE ffect on trial—Evidence—Omissions 
whether amount to. contradiction. 

Section 162, Criminal Procedure Code, applies to 
statements made by an approver to the Police before 
he was tendered pardon. But, even ifit does not, 
such a statement could be used to corroborate or con- e 
tradict the approver as a previous statement of a 
witness under the ordinary provisions of the Evidence 
Act. [p. 167, col. 2; p. 168, col. 1. 

. Whether the refusal of the Court to supply the 
accused with a copy of the statement of an approver 
before the Police and to allow hig cross-examination 
has orhas not vitiated the trial depends upon the 
cizcumstances of each case and the extent of the pre- 
judice caused to the accused. [p. 168, col. 1.1 

Mafizaddi v. Emperor (1) and Hari Gore v. Emperor 
(2), not followed. d 

Tt cannot be laid down as a general proposition 
that all omissions are contradictions. It is for the 
Couft to decide in each case whether a particular 
omission amounts to a contradiction or not. fp. 168, 
cols. 1 & 2.] é 

Iltaf Khan v. Emperor (3), dissented from, 
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Criminal appeal from.au order of the Ad» 
ditional Sessions Judge, Sialkoté‘at Lahore;. 
dated the 26th April, 1927. i 

Mr. Iftikhar Ali, for the 

Mr. Des Raj Sawhny, 
for the Respondent. 

i JUDGMENT. 

Dalip Singh, J.—Tempersons were 
sent up for trial by the lgárned Sessions 
Judge under s; 396, Indian Penal Code; 
Three, namely, Jammun, Santa Singh and 
Umar Joyia, have been acquitted. Ail the 
others were convicted under s. 396 and were 
sentenced as follows:—Kammun, Diwan 
Singhaud Rahim Bakhsh each totransporta- 
tionfor life 'aud Hazara Singh, Labh Singh,. 
Chanan Ringh and Imam Din each to ten 
years’ rigorous im prisonmentincluding three 
months’ solitary confinement; —Kammuy 
has notappealed. All the others, have ap- 
pealed and we have heard Mr. Iftakhar 
Alf for Diwan Singh, Hazara Singh, Labh. 
Singh and Rahim Bakhsh, and Mr. Dhan 


Appellants. 
Public Prosecutor, 


.Raj Shahfor Chanan Singh. Imam Din 


has appealed through Jail. 

The prosecution relied on the statement 
of Saddar Din who was an approver in 
this case, and have also led evidence to. 
corroborate his statement. The alleged ` 
dacoity was committed on the night of the 
Ath-5th January, 1925, in'the house of Ram 
Chand petition-writer in the village of Kotli 
Nowshera, Sialkote District. The dacoits 
when retreating were pursued by the 
villagers and one of thé pursuers named 
Haveli was shot dead. This dacoity was 
one of a number ‘committed during the 
year 192526 under the leadership of 
Kammun, aaatorious dacoit who has already 
been sentenced to death in, another, case 
and whose appeal in. that case has- been 
dismissed. Saddar Din approver is a rela- ` 
tion of Kammun and admittedly was great 
friends with him. j f : 

The first point taken by Mr. Iftikhar 
Ali was that the. learned Sessions Judge 
had refused to allow the accused tHe state- 
ment made by the. approver to the Police 
bofore he was tendered a pardon. The 
learned  Sessipns Judge held that this 
statement was made by the approver as. 
an accused -person and, not asa witness, 
and that, therefore, s. 162, Criminal Pro- 
cadure Code, did not apply to the case. In- 
my opinion the caée is covered by s. 162, | 
but even if the learned Sessions Judge: 
were correct in holding that. this state- . 
ment was not- within s.- 162, IOriminal^ 
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Procedure Code, it would be a previous 
statement of a witnessand it could be used 
either to corroborate him or to contradict 
him under the ordinary provisions of the 
Indian Evidence Aet. Counsel for the 
‘Orown has relied on s. 172 of the Criminal 
Procedure Code, aa barring this statement. 
I do not thipk that s. 172 applies in any 
way to the statients of persons and certain- 
ly does not oVerride the- provisions of 
the Evidence Act, I, therefore, think that 
ihe statement should not have been re- 
fused in evidence, In these circumstances 
we hold that Counsel should be furnished 
with acopy of the statement and any 
contradictions between thia statement and 
thess made in Court by the approver 
should be taken as left unexplained by 
the approver. Counsel has contended on 
the authority of Mafizaddi v. Emperor (1) 
and Hari Gore v. Emperor (2) that the 
trial was vitiated by the learned Sessions 
Judge's refusal to supply the accused with 
a copy of the statement and allow cross- 
examination of the approver with refer- 
ence to that statement. We consider, how- 
‘ever, that each case must be decided on 
itsown facts and the extent of the pre- 
judice to the accused in each case must 
determine whether the trial should be 
held altogether vitiated or whether the 
defect can be remedied by following the 
procedure that has been indicated above, 
In this case we are of opinion that the 
contradictions and differences did not so 
gravely prejudice the accused as to neces- 
Sitate the setting aside of the trial. The 
matter of course might be otherwise had 
the trial been a Jury trial, bat on this 
point I express no opinion. ` 

A further objection was taken by Counsel 
-for the appellants that he was not allowed 
to cross-examine Ganpat (P. W. No. 11) 
with reference to certain omissions in 
his statement to the Police and his state- 
ment in Court. It was contended on the 
authority of Iltaf Khan v. Emperor (3) 
that all omissions are contradictions, I 
am not prepared to subscribe with all 
respect to the learned Jydges to the 
proposition that all omissions are con- 
tradictions. Here again it must be left 


(1) 104 Ind. Cas. 245; A. I. R. 1927 Cal 644; 45 C. 
L. J. 561; 31 0. W. N. 940; 98*Or. L. J. 805. 
(2) 99 Ind. Oas. 46; A. I. R. 1927 Nag. 24; 9 N. LJ. 
197; 28 Cw. L. J. 14. . 
(8) 95 Ind. Cas. 396; 5 Pat. 346: A. I, R. 1926 Pat. 
362; 27 Or. L. J, 196; 7 P, L, T. 634, o 
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to the Court in each particular case tO 
decide whether tha omission in question 
amounts to a contradiction or not. For 
instance, if a witness has stated that 
a certain number of persons effected an 
.entry into a house but has not stated the 
mode in which they effected the entry, 
such an omission cannot ordinarily ‘be 
held to be contradiction. On the other 
hand, if & witness has stated that three 
persons were beating another person and 
later said about the same incident that four 
persons were beating that person, euch 
an . addition or omissiou of the name of 
the fourth person from the original state- 
ment would, in my opinion, be acontradic- 
tion. I have of course taken extreme cases 
to illustrate my meaning. Thera must be 
numerous cases falling between the extreme 
cases described above in which opinions 
might vary as to whetber the case was one 
of contradictionorimerely of omission. In 
this particular ease Ganpat had omitted 
to state in his first statement to the Police 
that he had joined in the pursuit of the 
dacoits when they retreated from the 
village. WhileIam not prepared to hold 
that Ganpat bas in Court told a liein 
stating that he did pursuethe retreating 
dacoits along with other villagers, I 
consider that in view of the fact that he 
did not mention this originally to the 
Police; his statement on this point must 
be received with caution and his evidence 
as to identification of certain persons 
during the course of this pursuit must 
similarly be received with the greatest 
cautions I am, however, of opinion that 
this erroron the part of the learned Sessions 
Judge is not sufficient to vitiate the 
trial and here again we decide to allow 
Counsel to follow the same procedure and to 
compare the statements made to the Police 
and in Court and take all contradictions, 
‘if any, aa left unexplained by Ganpat. 
This isthe most favourable way of treating 
the matterso far ag the accused are con- 
cerned and I do not see that they have any 
complaint to make to this course in the 
circumstances of this case, 


[The rest of the judgment is not material for the 
purposes of this report.—Ed.] 


Harrison, J,—1 agree. 
E, L. Appeal acceped in part, 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 1079 op 1927. 
"December 14, 1927. 
Pregent:—Mv. Justice Dalip Singh. 
VAINA (BHAINA) RAM-—AGOUSED— ` 

ÁPPRLLANT 
versus . 
EMPEROR—Resporvent, 

Punjab Borstal Aet (XI of 1926)—Association of 
gaxused with habitual criminals -Benefit of the Act. 

A boy whois entitled to the benefit of the pro: 
visions of the Punjab Borstal Aot should not ba 
deprived of it merely bacause by accident or forca 
of circumstances he is aggociated with habitual 
criminals. 

Crimina! appeal from an order of the Addi- 
tional District Magistrate, Delhi, dated the 
1st Saptember, 1927, F 

JUDGMENT. —Thess four appeals will 
be disposed of in one judgment. Bhoja 
accused has been convicted by the learned 
Magistrate under s. 243, Indian Penal Code, 

. Rod sentenced to three years’ rigorous im- 
prisoament. Musammat Kaili has been 
convicted under s. 213, Indian Penal Code, 
gud sentenced to five years’ rigorous impri- 
gooment. Vaina Ram has been sentenced 
to seven years’ rigorous imprisonment under 
Bs. 292/239 and 243, Indian Penal Code. 
Musammat Sohni has been sentenced under 
m. 232 to two years’ rigorous imprison- 
ment. 

“The factsas shown by the prosecution 
evidence areas follows: 

Bhairo Singh alias Baina (P. W. No. 8) 
is a boy of eight years who lives with the 
four accused above named whoare related 
as follows: Vaina Ram is the husbands of 
Musammat Sohni, Musammat Kalli is hia 
paternal aunt and Bhoja is the son of 
Musammat Kalli. Bhairo has given evi 
dence showing that all the four accused 
used to take partin counterfeiting King's 
coin. He further informed the Police that 
the day before the arrest, which took place 
on the Ist of June, 1927, Musammat Kalli 
had sold Rupees eight and annas four 
worth of counterfeit four-annaand two-anna 
bits toone Gulzari Lal. Gulzari Lal has 
appeared in evidence and has edtroborated 
the statement, and he further produced a 
box containing four-anna and two-anna bits 
which the treasurer, also a prosecution wit- 
ness, declares to ba counterfeit coin. The 
learned Magistrate also finds that they are 
cunterfeié coin and that it is apparent tothe 
eye, Bhåiro Singh further deposes thaton 
the day of the arrest Bhoja was given 
Rs, 3 by Vaina Ram accused to be taken to 
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Shahzad (P, W. No-2). The Inspector.des 
poses thatShahzad eameto himon thedlat 
of May and told him that there wasa gang 
of coinersabout the place. who were making 
counterfeit four anna bits; That same day 


Shahzad showed him two counterfeit 
four-anua pieces, Accordingfto Shahzad 
these had been obtained frog Bhoja. . The 


Inspector told Shahzad to- get some more 
counterfeit coin and the Inspector andsome 
constables went and waited onthe lst of 
J une's morning at the shop of Shahzad who 
isa pan seller and who told the: Inspector 
that the coiners would appear at his shop 
for the purpose of selling counterfeit coin, 
Nocoinerappeared and finally Shahzad went 
off to see what the matter was and returned 
with Bhoja and Bhairo Singh. On tha 
person of Bhoja being searched Rs. 3 were 
found and these have béen declared by the 
treasurer to be counterfeit coin, Bhairo 
Singh proceeded to make a statement which 
has already been related. The Police 
then proceeded to  Gulzari Lal's shop 
where they got counterfeit fouranna 
pieces etc. from him, The Police then 
raided the house accompanied by some 
witnesses and Musammat Sohni and Vaina 
Ram were actually found making counterfeit 
coinand mould together with some metal 
and other instruments for counterfeiting 
coin were found in their possession. 

I see no reason to disbelieve this 
evidence against Vaina Ram and Musam- 
mat Sohni, and Vaina Ram admits a 
previous conviction under 8. 232/ 
235. I, therefore, consider the case against 
Vaina Ram’ and Musammat Sobni fully 
proved unders. 243, and it is also fully 
proved against Vaina Ram under s. 232/235. 
The sentences are by no means severe and I 
dismiss their appeals. 

As regards Musammat Kalli the evidence 
of Bhairo Singh and of Gulzari Lal shows 
that she actually passed counterfeit c@in 


-and I do not consider that the sentence is 


severe in her case and I, therefore, dismiss 
her appeal also. She might have been 
convicted unders. 240, Indian Penal Code, 
but the sentence is anyhow adequate, 
Against Bhoja the evidence of the 
Inspector Nur Muhammad shows that he 
wag in possession of Rs,.3 counterfeit coin, 
The evidence of Bhairo shows that he used 
to assist in making these counterfeit coids 
and, therefore, he knew that these coins were 
counterfeit and* were to be passed on to 
Shahzad, I, therefore, consider that he hag 


110 


been rightly convicted under s. 243, The 
learned Magistrate has refused togend him to 
a Reformatory School though Bhoja gives 
his age as thirteen and the doctor who 
examined him states that his age is heiween 
fourteen and- fifteen. The reason given by 
the learned Magistrate is that the statement 
.of hoja Wows that he is a habitual 
criminal and M liar. Itis rather hard that 
8 boy between thirteen and fifteen should 
be called a liar because he did not 
immediately proceed to confesshis guilt 
and implieate his mother ahd his other 
relatives. That he is associated with 
habitual criminals is hardly his fault and 
I should think that this was a fit case for 
‘applying the provisions of the Punjab 
Borstal Act XI of 1926. I, therefore, while 
maintaining the conviction, alter the 
sentence of three years’ rigorous imprison- 
ment passed to one of three years: 
detention. under this Act in a Borstal 
Institution. Otherwise the appeal is dis- 
_ missed. 


R. L. Appeal dismissed : 


Sentence altered, 


LAHORE HIGH COUR'T. 
First CivrL ApPBAL No. 2055 or 1922. 
November 24, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
- and Mr. Justice Bhide. 
NANDU AND OTHERS—P LAINTIFFS— 
: APPELLANTS 
versus 
J AIMAL AND orBER8-—-DR&FENDANTS 
: “— RESPONDENTS. | 
Wajib-ul-arz —Agreements in wajib-ul-arz,. operation 


of. A 
^ cannot be laid down as a general proposition 
that agreements embodied in the. wajib-ul-arz of a 
getflement are operative only for the term of the 
. settlement. Each case must depend on the terms of 
the agreement in dispute. f 
Where a condition ina wajib-ul-arz is not only not 
restricted to the term of the settlement but expressly 
states it to be operative for atl time, it will hold good 
for ever unless itis varied by a subsequent agree- 
ment arrived at between the parties. 
First appeal from a decree of the Senior 
Subordinate Judge, Hissar, dated the 31st 


May, 1922. 


"Mz. N. C. Pandit, for the Appellants, 
Dr. Nand Lal and Mr. A. R. Kapur, for 
the Respondents. f 
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JUDGMENT, 

Bhide, J.—Oivil Appeal No. 2055 of 
1922 and Civil Appeal No. 1058 of 1923 
arise out of two. suits by the occupancy 
tenants of the village Ruri, in Tehsil Sirsa 
of the Hissar District, for a declaration ` 
that the shamilat land in patti Machhi 
and patti Harya of that village, of which. 
partition was sought by the proprietors, 
was reserved for grazing purposes and 
was not liable to be partitioned. The 
occupancy tenants relied upon the con-- 
ditionscf the Wajib-ul-arz of the Settle- 
ments of 1854, 1882 and 1901-02 which 
were in their favour. The learned Senior 
Subordinate Judge relying upon an extract 
from the wajib-ul-are of the recent 
Settlement (apparently ofthe year 1921) . 
held that the condition as regards the 
impartibility of these shamilatlands was 
no longerin force. He considered, how-. 
ever, that the occupancy tenants were 
entitled to have areas of 200 and 100 
bighas respectively in patti Machhi and 
paiti Harya reserved for grazing pur- 
poses in the present circumstances of the 
paitiand granting declaratory decree to 
this effect only. From this decision the 
occupancy tenants have appealed in both 
the suits. 

The sole point for decision “in these 
appeals is whether the condition.as regards 
impartibility of the  shamilat lands in 
dispute, which appeared in the wajib-ul- 
arz of the old Settlements was rightly. 
held to be inoperative ncw. The extract 
from the wajib-ul-arz of the recent Settle- 
ment, on which the learned Senior Bub- 
ordinate Judge has relied, does not ex- 
pressly say that the lands in dispute will 
hereafter be subject to partition. All 
that can be urged on behalf ofthe pro- 
prietors is that the condition as to im- 
partibility does not appear in the wajib- 
ul-arz of the. Settlement of 1921. But 
this was merely due to the fact that a 
dispute on the question arose between. 
the parties and the occupancy tenants 
were referged -by the Revenue Authori- 
ties to get the matter settled in a Civil 
Court. The omission of the condition as 
to impartibility from the Wajib-ul-arz of 
1921 is, therefore, by itself ro evidence 
of the condition having become inopera- 
tive. 

It is true that it has been heldtin some 
cases that certain agreements embodied 


` inthe wajib-ul-arz of a Settlement were 
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operative only for the ‘terms of-the Settle- 
ments. But this cannot obviously be 
taken to bea general proposition, and each 
case must depend upon the terms of the 
agreement in dispute. In the year 1201-02 
it appears that the unculturable land avail- 
able for grazing in the village had already 
become muchreduced in area, and theparties 
concerned agreed that the banjar laud avail- 
able shall always be excluded from parti- 
tion and shall continue to bé shamilat land 
available set apart for grazing purposes and 


publie good. (Vide Ez. P. 8, pages 22-27 ` 


ofthe printed -paper-book). It will thus 
appear that the condition in question 


was not only not restricted tothe term . 


of the Settlement, but was expressly 
stated to be operative for all time. It 
may be stated that the occupancy tenants in 
this village have substantial rights and pay 


no malikana. It seems thatthe agreement 


referred to above was arrived at for 
the purpose of safeguarding adequately 
the rights of the occupancy tenants in 
respeet of pasture lands. ; 


There is no evidence of any subsequent 
agreement between the parties concerned 
superseding the agreement of 1901 02. 
The learned Senior Subordinate Judge 
has held that the conditions of the village 
have changed and that 200 and 100 bighas 
will be sufficient for the purposes of 
grazing in patti Machhi and patti Harya 
respectively. But these figures appear tu 
have been fixed in a somewhat haphazard 
manner. 
vary from time to time and I am moh 
satisfied that the areas set apart by the 
. decrees of the Senior Subordinate Judge 
will be adequate for the future. In'any 
case the parties concerned are the best 
Judges of their requirements andthe 
agreement -arrived at by them in 1401-02, 
in view of all the circumstances, cannot 
be lightly ignored. I would, therefore, 
hold on the facts of these gases that the 
condition as regards the impartibility. of 
the shamilat lands in patti Machhi and 
patti Harya is still binding. . ° 


On behalf of the respondents the ques- 


tion of jurisdiction which- was raised 
in the lower Court, was again pressed. 
The learned Senior Subordinate Judge 
has held on the  áuthority of. Sundar v. 
Wazira 41) that the suit is cognizable by 
a Civil Court and this view appears to 


(1) 144 P. R. 1907; 188 P, W. R, 1907. 
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PER MH 
me to be correct. On behalf of the re- . 
spondents Singh Ram v..Data Ram (2) was — 
cited but the facts in the present’ cases 
appear to be practically on all fours 
with those in Sundar v. Wazira (1) which 
was held to be distinguishablein Singh Ram 
v. Data Ram (2). j ; 

I would accordingly acce both these 
appeals and grant plaintiff the reliefs prayed 
for with costs through out. i 

Shadi Lal, C.J.—I concur. . : 

R.L, | ` Appeal accepted. 

(2) 67 Ind. Cas. 240; 3 Lah. 4; 4 U. P. L. R. (Li) 72; 


638 10 P. L. R. 1922; A. I, R. 1922 Lah. 88. 





LAHORE HIGH COURT.. 
SEGOND OIvIL APPEAL No. 1140 or 1927. 
: ' November 22, 1927. 

Present: —Mr. Justice Tek Chand. 
KARTAR SINGH AND oTHERS—DEFENDANTS 
— APPELLANTS 

versus. . 
CHHAJJU-—PraAINT)FF—HRESPONDENT, 


Easements Act (V of 1882), s. 22— Right of passage - ` 


—Servient owner's right to build —Easement of pass- 
age, extent of —Principles . governing grant of manda- 
tory injunction. NUM : 

In granting a mandatory injunction the Court has 
to see the balance of convenience in favour of each 


ty. [p. 173, col. 1. : EPIS } 
dui en who has aequired a right of- 


passage over & servient heritage is not entitled to 

revent the s&rviemt owner from building over it 
but is only entitled to havesufficient space left fora , 
convenient passage. [p. 172, col. 2.] - 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 19th 
January, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Hoshiarpur, 
dated the 26th July, 1926. : 

Mr. Fakir Chand, for the Appellants. e 

Mr. Iftikhar Ali, for the Respondent, 

JUDGMENT.—The plaintifi-respond- 
ent, who is a non-proprietor (amin) in 
Mauza Jandoli of the Hoshiarpur District, 
instituted a suit for grant of a permanent 
injunction to the effect (a) that defendants 
should remove-their possession from sites 
Nos. 1,3, 4 and 5 (as shown on the 
plan, which was prepared by the local 
Commissioner and which I have marked 
as Ex. F) by demolishing the kothas over 


` Nos. 4 and 5, and (b) for possession of sites 
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marked No. 2 and AO (on the aforesaid: 


plan) on whichit was alleged khurlis of 
tha plaintiff existed, which had been de- 
-molished by the defendants. The suit was 
decreed by the trial Court, but this decree 
was set aside on appeal by Mr. Din Muham- 
mad AddNonal District Judge, "who re- 
manded the\case for re-trial under O. XLI, 
r, 23. Ia theorder of remand the learned 
Judge clearly mentioned the points for 
determination and specifically directed the 
lower Court to ascertain whether the site 
in suit formeda partof a public way or 
whether the plaintiff alone had the right 
to use it, The Subordinate Judge was 
also directed to clearly determine the extent 
to which the approach to the plaintiff's 
house had been reduced and to record 
his finding as to whether the reduction 
caused by the acts of the defendant com- 
plained of was such as to justify the issue 
of an injunction. 

On remand the plaintiff admitted that 
the land belonged to the proprietary body 
of which the defendant was a member 
and that what he claimed was a private 
right of way over the site. The Sub- 
ordinate Judge decreed the plaintiff's suit 
without recording any definite finding 
(as directed by the Additional District 
Judge )as to whether the reduction in the 
passage was of such a nature as to justify 
a grant of an injunction for demolition of 
the defendant's building. The defendant's 
appeal to the District Judge was unsuccess- 
fuland he hascome up to this Court on 
second appeal. 

Mr. Fakir Chand on behalf of the de- 
fendant-appellant has conceded that the 
injunction was rightly issued with regard 
to the plot marked No. 1. It appears that 
the defendant has not built on any portion 
of this plot but the only access to the 
house of the plaintiff and to the plots 
marked Nos. 3, 4and 5, which had been 
built upon by the defendant is through plot 
No. i. The plaintiff is, therefore, entitled 
to have an injunction preventing the de- 
fendant from enclosing. this plot (No. 1). 

With regard to the khurlis, which are 
marked as No.2 and A, O on Ex. F and 
which were marked as Nos. 4 and 2 re- 
spectively on plan Ex. P-1 filed with the 
plaint, the findingsare that these khurlis 
éxisted before the defendant built kothas 
Nos. 3, 4and 5 and Iam of opinion that 
the defendant as a member of the pro- 
prieiary body had no right to demolish 
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hese khurlis, which had been built by 4 
kamin non-proprietor in the village and 
deprive thelatter of his possession there- 
of. I must, therefore, uphold ‘the order 
of the lower Courts with regard to the 
delivery of possession of the sites of 
these khurlis to the plaintiff. 

The main question to be decided is, 
whéther the plaintiff has got a right of 
way over the site of the sehn No. 3 and 
the sabat No. 4 and kotha No. 5 now 
built upon by the defendant, The earned 
District Judge has granted a decree for 
the demolition of buildings at Nos. 4 and 
5 and has issued a mandatory injunction 
to the effect that the defendant must ree 
store the passage to its original condi- 
tion, For the plaintiff it is not denied 
that the defendant, being one of the pro- 
prietors in the village, was entitled to 
build on this part of the abadi, and all that 
the plaintiff's learned Counsel claims on be- 
half of his client is a right of way over the 
site to his house which the plaintiff had 
enjoyed for more than 12 years. This 
being the case, there is no doubt that: if 
the defendant has obstructed the passage 
all that the plaintiff is legally entitled to 
claim is to have the structures built by the 
defendant removed only to the extent that 
the plaintiff might’ be able to enjoy his 
right of way in areasonable manner. The 
mere fact that the plaintiff formerly passed 
without interruption over the whole length 
and width of the vacant sites Nos. 3, 4 and 
5 will not entitle him to an unrestricted 
use of the whole areas for alltime to come. 
The plan indicates for instance that the 
thara of the sabat of the plaintiff to which 
access is sought is only 9/3”x9’9” in area ' 
but the decree of the lower Court directs 
the defendant to demolish buildings over 
an area of 19/x23’ to provide access to it. 
I can see no justification for the wholesale 
destructive injunction issued by the lower 
Court, for in my opinion the plaintiff is 
only entitled to have sufficient space left 
for providing access to his premises. It 
is not contended that easements possessed 


by a non-proprietor are in any way higher 


than those of a full-proprietor, who as the 
owner of a dominant tenement has gota 
right of way over the land of his neighbour, 
It is laid down in s. 22 of the Indian 
Easements Act, which embodies, 2 well- 
established rule of Common Law,'that the 
dominant owner must exercise his right 
in such a mode asisleast onerous to the 
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servient owner and that when the exercise 
of an easement can without. detriment to 
the dominant owner be confined; to a 
determinate part of the servient heritage, 
such exercise shall, at the request ‘of the 
servient owner, be so confined. Applying 
these rules to the present case I must 
hold that the learned District Judge has 


gone wrong in ordering the demolition of. 


the kothas in question, especially when 
neither he-nor the Subordinate Judge on 
remand had recorded a finding on the point 
which was noticed by Mr. Din Muhammad, 
Additional District Judge, that it was neces- 
sary to determine whether the extent to 

which the approach to the plaintiff's house 
` had been reduced, was such as to justify 
the issue of an injunction. Nor has the 
learned District Judge considered the 
well-established principle that in granting 
& mandatory injunction the Court has to 
see the balance of convenience in ‘favour 
ofeach party and to find definitely that 
the injury caused to the defendant is of 
such a: nature as would outweigh the. 
injury caused .to «the plaintiff., After 
fully consideribg the matter, I am 
of opinion that the ends of justice.will be 
met by ordering the demolition of the wall 
marked 


own expense at N. W. Z. This would leave 
sufficient space for the plaintiff to have 
access to his premises. I donot think the 
plaintiff is entitled to have the remaining 
structure No. 3 and that on Nos. 4 and 5 
demolished, I, therefore, accept the appeal 
and set .aside the decree of the lower 
Appellate Court and inlieu thereof grant 
ihe plaintiff, vy: 
(A) a mandatory injunction to the effect, 
(i) that the defendant shall not build on 
plot marked No. 1 on plan (Ex. .F), nor 
obstruct the plaintiff from passing ‘over it, 
and . i 
` (ii) that the defendant shgll remove the 
wall marked N. O.Z and re-construct it 
at points marked N. W. Z, on. the plan 
(Ex. F) so as to allow free ac®ss to the 


plaintiff from plot No. 1 to his house, and- 


'(B) A decree for possession of the site of 
the khurlis marked No. 2 and 
the plan (Ex. F). 

In all other respects the suit, 
plaintiffas diemissed. Bec) 

‘Having regard to all the circumstances, 


of the 


I direct the parties to bear their own costs - 


throughout, ‘ 


, 4 , " 2 d 
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N. O. Z, on the plan (Ex. F) and 
directing the defendant to re-build it at his 


AO on 


| H3 


A copy of, the plan (Bx, T) shall be. 


prepared and attached to the decree sheet 
of this Court 


R, L, Appeal accepted, 


/ 


LAHORE HIGH COURT. . 
Civin Revision PETITION No. 227 
; ^ . or 1927. 
; ; November 14, 1927, 
.« Present :-—Mr. Justice Tek Ohand. 
„GIAN OHAND-—DECREE-HOLDER— 
.. PETITIONER 
, versus - : o 
GOPI CHAND AND ANOTBER—J 9DGMENT- 
DEBTORS—RESPONDENTS. ` 


Mortgage—Prior and puisne mortgages—Sale of. 


mortgaged property under decree on: prior mortgage 
without impleading puisne mortgagee—Puisne mort- 


gagee, rights of —Civil- Procedure Code (Act V of 1908), 


0. XXI, r. 52—Attachment of property in custody of 


attaching Court itself— Notice to hold subject to further . 


orders, whether necessary: ` 
A sale of a mortgaged’ property held in: execution 
of a decree on foot of a prior mortgage does not affect 
the title of a puisne mortgagee who had not been 
made a party to.the suit by the prior _mortgagee ‘and 
“who had not intervened at the sale. Such a person 
can either proceed against the mortgaged property in 
the-hands of the purchaser by bringing it to ‘sale or 
can proceed against the surplus of the sale-proceeds 


left with the Court after satisfying the claim of the, 


prior mortgagee. [p. 175, cols. 1 & 2.] 
Barhamdeo ‘Prasad v. Tarachand (2) and Krishna- 
swami Bhagavathar v. Thirwmalai Iyer (3), referred 


to. 

Where the property to be attached is in the custody 
of the attaching Court ‘itself, thé Court need ‘not 
comply with the formality of issuing a precept to 
itself requesting to hold the property subject to its 
own orders under O. XXI, r. 54, Civil Procedure Code. 
Under such circumstances an order directing attach- 
ment isa sufficient compliance with the provisions 
of law. [p.175, col] ` E 
Surjamull Agarwal v. Ram Chandra Mistry (1), dis- 


tinguished. 


retition for revision of an order of the. 


Subordinate Judge, Fourth Class, Chakwal, 
District, Jhelum, dated the 14th December 
1926. - HU 

Mr. Gobind Rum Khanna, for the Peti- 
-tioner, 

Mr. Manohar Lal, for the Respondents. 

JUDGMENT.—This petition was ads 


mitted by Campbell, -J., as the facts were a 
little complicated and had rst been expresa ' 


sed with sufficient clearness in the judg- 


mentof the Court below in which.the . 


names of the two rival claimants Gopi 
Chand and Gian Ohand had been by a slip 
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‘of pen mixed up at several places. [have had 
the case argued at great length by both” 
Counsel andI think it necessary to re-state 
the facts in-some detail. i 

' One Waris was the owner of a house 
which he mortgaged to Gian Chand peti- 
tioner. Pung ateni on the 4th .October, 
1920, Waris Geated another mortgage on 
the same house in favour of Gopi Chand 
respondent. Waris also owed to Gian Ohand 
money on accountof certain other unsecur- 
ed debts for which he had executed. bonds 
in his favour. ; 

Waris having died childless leaving a 
‘widow Musammat Bano, Gian Ohand in- 
stituted a suit'against her for recovery of the 
amount due to him on foot ofthe mortgage 
dated the 5th August, 1916, and obtained 
from the Court of -the Subordinate Judge, 
Chakwal a decree for Rs. 330 plus costs re- 
coverable from the house. In execution of 
this decree the house was sold for Rs. 1,000 
on the 9th June, 1925, and out of the sale 
proceeds’ Gian Chand was paid off the 
decretal amount and the-balance Rs. 610 
remained in deposit with the executing Court 
(Subordinate Judge Chakwal) to the credit 
of Musammat- Bano, . 

- On the 20th of April, 1925, Gopi Chand 
instituted a suit against Musammat Bano for 
recovery.of Rs. 180 due to him on foot of 
the mortgage in his favonr, dated the 4th 


October; 1920. On the 9th July,1925, he- 
applied for attachment before judgment of- 


the amount that was in deposit in the 


Court of the Subordinate Judge, Ohakwal- 


.B$ the surplus of the sale proceeds of the 
' house. On the 14th of July? 1925, an order 
was passed directing the attachment of the 
abovesum. It seems, however, that by a 
mistake of the ministerial officers of the. 
Court no^note in the register of deposits 
was made to the effect that the amount had 


been attached before judgment in this. suit, - 


Thasuit against Musammat Bano proceeded 
and a preliminary decree was passed on the 
15th of August for Rs, 180 principal plus 
Rs. 31-6 costs recoverable from the estate 
of Waris deceased. This was followed by 
afinal decree passedon the 4th of Janu- 
ary, 1926. i 

Ín the meantime Gian Ohand had on the 
j6th of December, 1924, instituted a. suit 
against Musammat Bano in the Court of the 
Senior Subordinate Judge, Jhelum for re- 
- covery of Re. 1,899 due to him by Waris on 
foot of two bonds which had'been executed 
by. Waris, It may be noted that the amount 
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due on these bonds had not been charged 
on the house. 
Gian Ohand also applied to. the Senior 
Subordinate Judge, Jhelum; for attachment 


before judgment of the deposit of Rs. 610,: . ; 
the Subordinate. 
Judge, Ohakwal, asthe surpuls of the. sale, 


which was lying with 


proceeds of the house, On the 12th of 
August, 1925, the Senior Subordinate Judge 


Onthe 13th of July, 1925, 


passed an order allowing attachment before - 


judgment and-the usual precept was issued 
to the Subordinate Judge, Chakwal. 
Chand obtained a decree on the 27th of Oc- 
tober, 1925, he took out execution praying 


that the amount which had been attached. 


before judgment may be made over to him, 
On the 4th of November, 1925, a precept 
was issued by the Senior Subordinate Judge, 
Jhelum, tothe Subordinate Judge, Chakwal, 
asking him to pay the amount to Gian 
Chand and on the 18th of February, 1926, 
Re. 610 -was paid, À 


Gian: | 


On the 4th of January, 1926, Gopi Chand ` 


who.had, as already stated, obtained a final: 


decree for Rs. 180 (plus Rs, 31 6 costs) on 
foot of his mortgage recoverable from the 


house and who had an order of attachment: 
of the surplus of sale proceeds on the l4th: 
July, 1925, applied that the amount due to: 


him on account of this decree be paid to 
him. On this the Nazir reported that the 


amount had already been attached in Gian: 


Chand’s decree and there was no note in his 


register, that thisamount had been attached. 


before judgment in the suit instituted by 
Gopi Chand against Musammat Bano, 


While enquiry on this application was pro--_ 
ceeding Gian Chand took away the whole of 


the amount on the 18th of February, 1926, 


as already stated, Gopi Chand contested . 


the right of Gian Chand to take this amount 


and after enquiry the Subordinate Judge, . 


Chak wal, acting under s. 151, Civil Procedure 
Code directed Gian .Chand to refund 


Rs. 212-14 out of the Rs, 610 and ordered: 


that amount as refunded to be paid to Gopi 
Ohand. "E. 

Against this orderof refund the present 
petition for revision has been presented by 


Gian Ohand and I have heard Mr. Gobind - 


Ram Khanna in support of it. The main 


point urged: by him is that the lower Court. | 


was in erroria presuming that the amount ' 


of Rs. 610 had been actually attached before 


judgment in the suit instituted by Gopi. 


Ohaud to enforce the mortgage in his 
favour. Hə admits thát- Gopi: Ohand's ap- 


plication for attachment was granted by the - 


1 
i 
1 
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Court on the 14th of July,' 1925, and 
that the necessary process-fee was deposited 
almost immediately by Gopi Oliand, but he 
urges thatthe provisions of O. XXl,r. 52 
were not complied with inasmuch jas no 
notice was issued to the Court in "which 
the deposit was lying requesting it tliat the 
money might be held subject to further 
orders of the Oourt and for this reason there 


was no valid attachment of the money. In my' 


opinion this contention is void of all,foree. 
In this case the order attaching the money 
had been issued by the Subordinate Judge, 
Ohakwal, and the amount which was to be 
attached was lying in that Oourt itself, 
In my opinion it would have béen a mean- 
ingless formality for the Court to issue a 
precept to itself requesting it to hold the 
money subjact to its own orders. I, have 
no doubt that under the circumstances the 
order of the Court directing attachment was 
a suffizient compliance withisae provisions of 
O. XXIr.52, Mr. Gobind Ram relies upon 
Surjamull Agarwal v. Ram Chandra Mistry, 
(1), but the facts of that case were wholly 
different and so far asI can see, the remarks 
of the learned Judgas at page 126* really 
negative the contention of Mr. Gobind Ram. 
I, therefore, hold that the amount had been 
properly and validly attached before 'judg- 
ment in the suit instituted by Gopi Ohand 
and that Gian Ohand could notin execution 
of the decree obtained by him for his un- 
secured debts take away the whole of the 
deposit without first paying off Gopi Chand 
mortgagee the amount due to him on foot 
of his mortgage. reb 
“Mr, Gobind Ram has farther argued that 
Gopi Chand the second mortgagee by not 
intervening at the sale of the house in exe- 
cution Hof the decree obtained by Gian 
Ohand, the prior mortgagee, and not having 
his rights reserved at the sale had lost his 
lisn for his mortgage money on the sale 


proczeds.of the house and that the only: 


remedy now available to himris to file a suit 


to have the sale set aside andthe property ` 


re-sold. In my opinion this contentioa also 
has no force whatever. It is well-settled 
that the sale of a mortgaged proparty held 
, inthe circumstances dascribed above, does 
not affect the title of the puisne mortgages 
who had not baan made a party to the suit 
by ths prior mortggeeor who had not in- 
tervened-at the sale. Such a person can 
either proceed against the morigaged' pro- 
(D 28 Ind. Cas. 123; 200, W. N. 412, í 
"Page of 23 Ind, Qas.—[Ed. M > 
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perty in the hands of the purchaser by 
bringing it to sale or he:can proceed against 
the surplus of the sala proceeds left with 
the Court aítersatisfying.the. claim of the 
prior mortgagee.” Sae in this connection 
Barhamdeo Prased v. Tara Chani (2), and 
therécent judgment of the dras High . 
Court in Krishnaswami:. BhÉgavathar v. 
Thirumalat [yer (3), where most of the pre- 
vious authorities have been discussed. 

For the foregoing reasons I hold that 
there is no force in this revision and I dis- 
miss it with costa. 

RL. - Petition dismissed, 

(2) 21 Ind. Cas. 961; 4LO. 654; 15 M, L. T. 62; ° 
(1914) M. W. N. 38; 12 A. Li. J. 82; 18 O. W, N. 345; 
19 C. L. J..132; 16 Bom. L. R. 89; 26 M. L. J. 243, 411. 


A. 45 (P. O.). : ; : 
(3) 90 Ind, Oas. 410; A. I. R. 1926 Mad, 101, 





LAHORE HIGH COURT. 
First Cavru Appa No, 2518 or 1925. 
December 8, 1927, 
Present: — Sir Shadi Lal, Kr., Ohief Justice, 
: and Mr. Justice Bhide. 
SHER SINGH—DsFSNDANT—À PPELLANT" 
` versus : ts 
Sardarni SHAM KAUR-——PrAINTIFF— 
RESPONDENT. 
Hindu Law—Maintenance—Wife voluntarily living 
separate ——Right to maintenance. : 
^ Under Hindu Law a wife who is voluntarily living 
apart from her husband.for no improper motive . 
may at any time return to her husband and claim 
to be maintained by him but she is not entitled to 
Separate maintenance when the husband is willing 
to keep her in his bouse and she refuses to accept 
on offer without.sufficient justification, [p. 176, col. 


"Surampalli Bangaramma v, Surampalli Brambaze 
(1), referred to. i 


First appeal from a decree of the 


Subordinate Judge, First Olass, Ludhiana, 
dated the 4th July, 1925, 


Lala Moti Sagar, R.B.,and Lala Badri Dus, 
R. B., for the Appellant. : : f 

Messrs. Ghulam Mohy-ud-Din and Ghulam 
Rasul, for the Respondent, ^  . : 

| JUDGMENT. 

Bhide, J.—The plaintiff, Musammat 
Sham Kaur, who is a wife of the 
defendant Sardar Sher Singh, sued in this 
case for maintenance: at Rs. 20) per 
mensem. According to the allegations in 


“the plaint, the plaintiff was married to 


the defendant some sixteen years before 
the suit and bore him a son two yeara 
later, The defendant ‘had another wifg 


s 


“116. 


who grew jealous as she-had no male 
issue, and the defendant at her instance 
began to ill-treat the plaintiff. The plaint- 
iffs son was murdered when he was about 
six years of age and the ‘plaintiff suspected 


her co-wife to be responsible for the mur- - 


der. After«jhe death of the plaintiff's son 
‘she was subNcted to-even greater ill-treat- 


ment than before and was turned out of 


the house six months ‘later. She began 
to live with her parents. Her ‘father 
went several times with a panchayat to 
induce the defendant to give her main- 
tenance and residence but the defendant 
‘refused to doso and eventually the present 
suit was instituted. 

- The defendant denied the allegations 


and pleaded. that the plaintiff was lead- - 


.ing an immoral life and had left his 
house of herown accord. He expressed 
his willingness to take her back-provided 
she led a chaste life. The learned Senior 
Subordinate. Judge, who tried the suit, 
' found that the allegation of uuchastity 
was not proved, and that the defendant 
had refused to keep the -plaintif in-his 
house without any :justification. A decree 
for Rs. 80 per mensem -by way of mainten- 
anée was, therefore, passed in favour of 
the plaintiff... From this decision the de- 
fendant has appealed. 

The plaintiff's own evidence shows that 
she herself left her husband’s house 
after her son's death, probably on account 
of her suspicions about the co-wife being 
responsible for the death of her son and 


consequent ill-treating towards her, There ` 


is no evidence to prove „that she was 
actually ill-treated and 
alleged in the plaint. 
: iff's witnesses have said is that the plaintiff 
left. the defendant's house and that there- 
after the defendant refused to take her 
back, although her father approached him 
. with a panchayat for the purpose several 
timés. M E 

The learned Senior Subordinate Judge 
has found the defendant's evidence as 
regards the plaintiffs alleged unchastity 
- to be valueless -and thaf evidence has not 
been laid stress on before us. It was, how- 
ever, argued .that the plaintiffs evidence 
as regards-the defendant having refused 
to take her back in his house is also 
worthless and- in the circumstances the 
plaintiff having herself left her husband's 
house without. any justification is not 
entitied to claim any maintenance, I think 
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‘defendant and that the 


turned out as - 
All that the plaint- 
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this contention is justified. I am not im-. 
pressed by the evidence produced by the' 
plaintiff as regards the attempts made to` 
induce the defendant td take her back in. 
his house." According to the piaintifi's ` 
father's own statement the defendant re-. 
fused to admit her in his house when she ` 
was taken there only two months after.. 
she had leftit after her son's:deatb, and 
although he went again four or five times, 
the defendant refused to listen to him,. 
(vide NarainSingh's statement at page 26 . 
of the printed -recórd) No explanation 
whatsoever has been. offered as. to "why 
the present claim was delayed for some. 
eight years. It the plaintiff was really - 
willing to go to the defendant she might . 
have been expected to take some prompt 
action. When the present suit was 
lodged by the plaintiff the defendant: 
offered to take the’ plaintiff back into his 
house and maintain her’ but ‘she refused 
to doso except on certain conditions as 
regards being given a house and furniture 
ofthe same kind as her cc-wife, Daring 
the pendency -of -this appeal also an. 
offer was made by the - defendant to take: 
her back. but when he went to her 
village for the purpose the plaintiff failed 
to avail herself-of the offer on a flimsy 
excuse. In the: circumstances I find it. 
difficult to believe that the plaintiff has- 
been genuinely anxious to live with the 
defendant h 
refused to allow herto doso. It is indo 
that a wife, who is: voluntarily living 
&par$ from her husband formo. improper 
motive, may at any time return to her 
husband and claim to be maintained by 
him; but she cannot be held to be 
entitled to separate maintenance as claimed | 
in the case when the husband is willing’ 
to keep her in his houee and she refuses 
to accept his offer without sufficient justi- 
fication (cf Surampalli Bangaramma v. 
Surampallt. Brambaze (1). ‘and . Mayne’s 
Hindu Law and Usage, page 651, 9th 
Edition. i ' 

would, *herefore, accept: this a 
and dismiss thesuit but in view Pain 
the circumstances of. the case leave the 
purus to bear their own’ costs through- 
out. j 

Shadi Lal, C. J.—I concur. 


R. L. ; ‘Appeal ac te 
(1) 31 M. 338; 3 M, L, T, 206; 18 M. L 9c $ 
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LAHORE HIGH COURT. 


Finsr Oivin APPEAL No, 1084 or 1928. ~ 


gi December 6, 1927. - 
Present :—Sir. Shadi Lal, Kr., Chief 
. Justice, and Mr. Justice Bhide. 
- Tas BENGAL NORTH WESTERN 
-RALLWAY. OOMPANY, THROUGH Irs 
.-AGENT, at GORAKHPUR-—DEFENDANT 
` - —APPRLLANT ` 
a versus : 
Frru DASONDHI MAL.BISHAMBAR 
DAS or KARNAL tsroveh BISHAMBAR 
‘DAS—Puaintire and Firu DEVI 4 
PARSHAD-RAM SAHAI MAL AND ANOTHER 
: —DEFENDANTS— RESPONDENTS. . f 
Railways Act (IX of 1890), ss. 56, 72—Risk Notes, 
proof of—Risk Note not signed by consignor or his agent, 
validity of—Liability of Railways under invalid Risk 
Note—Risk Note A, extent of immunity under— Recital 
in Risk Note, evidentiary value of—Unreasonable delay 
explained—Fall in prices, loss: owing to—Liability of 


Railway. —Refusal by Railway Authorities to note con- : 


dition and weight of goods—-Consignee's right to refuse 
acceptance— Wrongful. refusal—Ratlway’s liability as 
rid termination of—Charging demurrage, effect 
of. . : . 

Risk Notes under which a Railway claims exemp- 
tion from liability must be strictly proved. A Risk 
Note which is not signed by the consignor or his 
agent but by a servant who neither consigned nor 
goers the goods is not valid inlaw. [p. 180, col, 


Mohabarsha Bankapur v. Secretary of State for 
India (1), referred to. 
Where the Risk Note turns out to be invalid, the 
position of the Railway in respect of the consignment 
is reduced to that of an ordinary bailee and it 


becomes incumbent on the Railway Company to show. 


that they took as much care of the goods during 
transit as a man of ordinary prudence would have 
done,and where damage to the goods consigned is 
proved, itis for the Railway Company to account 


for it and show that it was not due to any negligence A 


on their part. [p 180, cols. 1 &-2.] 

A recital in the Risk Note A thatit was executed 
because of defective packing is prima facie evidence 
of defective packing and it is for the consignor to 
prove that the packing was not defective. .[p. 180, col. 
A : 


time of the delivery at destination. It cannot. con- 


fer immunity from liability for loss due to. other. 


causes, e. g.; loss due to fall in prices, resulting from 
undue delay in transit or loss due to disappearance 
of goods, or due to theft. [ibid. 

B. N. W. Ry. v. Munna Lal-Bishambhar Nath (2) 
and Hast Indian Ry. v. Gopi Krisjna (3), referred 
to. g 
Where there-is unreasonable delay in transit the 
Railway Oompany is responsible for loss, if any, due 
[bid] in. the price of goods during that period, 
ibid. - 

The weight of authority is in favour ofthe pro- 
position that the refusal of the Railway Authorities 
to re-weigh goods or note the ‘condition or’ weight 
in their'registers at the time of delivery gives no 
causa of action to the consignee and -ifhe refuses to 
fake delivery the Company is not eaponsible for the 


12 


B, NEW, RY. 00; v; DASONDHI MAL-BISHAMBAR DAS, 


‘on the motion of the appellant. 


d 
, Risk Note A confers exemption from liability only - 
in respect of. the “condition” of the goods at the ` 
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consequences of.his refusal to take delivery. [p. 181, _ 
arr Mal Marwari v, Agent, Bengal Nagpur Ry., 
Co. (4) and Secretary of State for India v. Sham Lal- 
Deoki Nandan (3), followed. QE, 
The liability. ofa Railway Company as ‘carriers 
terminates when the consignee wrongfully refuses to 
accept delivery. Inthe absence of any agreement to 
that effect, the Company cannot be held liable even 
as warehouse-men thereafter. The were fact that 
the Railway claimed demurrage $fnnot give rise: 
to any implication that the Company consented to 
act as warehouse-men. After the consignee's refusal 
to accept delivery the Company’s liability is merely 
as holder of unclaimed property under s. 56 of the 
Railways Act. [p. 181, col. 2.1 i 
Chapman v. Great Western Ry. Co. (6), Sri Gangajt 
Cotton Mills Co., Ltd. v. East Indian Ry., Co. (T) and 
Secretary of State for India v. Harkishen Dass-Kure 
Mall (8), referred to, ' 
First appeal from & decree of ‘the 
Senior Subordinate Judge, Karnal, ‘dated 
the 4th February, 1925. ar: 
Lala Moti Sagar, R.B., and "Mr, Newat 
Kishore, for the- Appellant, 
‘Lala Badri Das, R. B., Messrs: Shamait 
Chand, Kabul Chand:and Bishan Narain, 
for the Respondents. | 
JUDGMENT. - i 
Bhide, J.—Appeals Nos. 1084 and:2769 
of 1925 -arise out of two suits based on 
similar facts which were disposed of to- 
‘gether by the Senior Subordinate Judge of 
Karnal. The appeal in one of the ‘suits 
lay to this Court while that in the other 
lay to the District Judge, Karnal, but the 
latter appeal was transferred to this M 
:na 
material facts for the purposes of these 
appeals, which may be taken to be proved 
beyond any doubt, are as follows :— 
Certain consignments of goods consisting | 
of makki* (maize) and khali (oil-cakes) 
were booked under Risk Notes “A” from 
Kursela (Bengal North Western Railway’ 


“to Karnal and, Panipat (on the East Indian 


Railway) by Devi Parshad-Ram Sahai, 
Commission Agents of Kursela and the 
Railway Receipts were endorsed in favour 
of the plaintiffs, Dasondhi Mal-Bishambar 


: Das of Karnal to whom the goods had 


been sold. According to the instructions 
of the consignor, the goods were to be 
sent via Mukame Ghat. The goods were’ 
booked between the 31st'of January, 1922, 


‘and the 4th-of February, 1922, and reach- 


ed Mukame Ghat on the 9th of February, 
1922, but were detained at the latter place 
on: account ofa strike amongst Guards of 
the E. I, Railway owing to which the. ¢on- 
veyance of goods in the upward direc- 
tion, i.e, towards Allahabad and Delhi 
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had been stopped on the latter Railway. 
The goods remained at Mukame Ghat till 
the 5th of March, 1922, On the latter date 
they were despatched to Bara Banki for 
being sent on to Karnal and Panipat 
by another route and reached Bara Banki 
on the llth of March, 1922, (The judg- 
ment of the Senior Subordinate Judge 
shows that te goods reached Bara Banki 
on the 22nd ‘of March, 1922, but this 
appears to be a mistake). The goods re- 
mained at Bara Banki from the llth to 
the 22nd of March, 1922, as the O. R. 
Railway to which they wereto be tran- 
shipped refused to accept the goods for 
fome reason and the higher authorities 
of that Railway had to be approached. 
On the 22nd of March the goods were 
transhipped from the Bengal North 
Western Railway to the O. R. Railway 
and reached Karnal and Panipat within 
a short time, i.e. between the 22nd of 
March and the lst of April, 1922. On 
arrival, however, the goods were found to 
be in a damaged condition. The goods 
at Karnal were inspected by the Assistant 
Medical Officer of the E. I. Railway and 
his reports Exs. DK. and DL. show 
that about 1/4th of the goods were in 
a rotten condition and unfit for consump- 
tion. Out of the Panipat consignment 
also some 24 bags of makki were found 
to be altogether rotten, vide evidence of 
Behari Lal, Goods Clerk, P. W. No. 18. 
The plaintiff asked the Railway Officials 
to make a note as regards the condition 
of the goods in the Railway Registers 
but the Railway Officials declined to do 
60. kee 

Thereupon the plaintiff also refused to 
accept delivery. The goods remained at 
Panipat and Karnal till some time in 
July and August, 1922, respectively, when 
they were auctioned after notice to the 
plaintiff. The goods at Karnal .fetchetl 
only Rs. 1,6C0 while those at Panipat 
fetched Rs. 850. The Railway Company 
offered to pay the price realised, after 
deducting what was chargeable as demur- 
rage, etc., to the plaintiff but the plaint- 
' iff refused to accept this sum and insti- 
tuted separate suits in respect of the 
Karnal and Panipat consignments out of 
which the present appeals arise. The 
learned Senior Subordinate Judge has held 
that there was undue delay in transit, 
causing damege and deterioration of the 
goods, that the E, I, Railway was not 
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justified in refusing to make a note in 
their registers about the condition of the 
goods at the time of delivery, that the 
Risk Note A under which the Panipat 
goods were consigned, was invalid and 
the one in respect of the Karnal goods 
also could not absolve the Railways inas- 
much as the deterioration and damage in 
this case was due to undue delay in transit. 
It was found that inthe ordinary course 
the goods -should have reached Karnal 
and Panipat in about 15 days, that is, 
about the middle of February, 1922. 
Calculating on the basis of the market 
rates of makki and khali prevailing at 
that time the plaintiff was awarded a decree 
for Rs. 5,175.7 in respect of the Karnal 
goods and for Rs. 2,658-9-6 in respect of 
the Panipat goods. Both the Bengal and 
North Western Railway and the East Indian 
Railway had been made defendants but 
the decrees were passed against the Bengal 
and North Western Railway only as ac- 
cording to. the findings of the learned 
Senior Subordinate Judge, the undue delay 
which was responsible for thedamage and 
deterioration of the goods occurred on that 
Railway only. . From this decision the 
Bengal and North Western Railway have 
appealed in both the cases. 

The main points urged on behalf of the 
appellants were :— ad 

1. Although there- was some delay in 
transit it cannot be considered to. be un- 
reasonable in the circumstances of the case, 

2. The goods were in a deteriorating 
condition from the: outset and no damage 
was qeused by any undue delay or other 
negligence on the part of the appellant 
Railway. i ' 

3. The plaintiff was not justified in res 
fusing to take delivery on the ground that 
the Railway Officials refused to make a 
note as regards the condition of the goods 
in the Railway:Registers, and the appel- 
lants are not. responsible for the con- 
sequences of his refusal, 

4, The goods were consigned under Risk 
Note "A" which gives complete protection 
to the-appellants: i 

As regards the first point it was conceded. 
that the Railway was bound to convey the 
goods to. destination within a “ reasonable 
time”, but it was urged thatin view of 
ihe strike on the E. 1, Railway the delay 
in the present case was not unreasenable, 
It will appear from the facts dlready 
given that the chief delay occurred af 
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Mukame Ghat and Bara Banki. The goods 
-were detained at the former place from 
9th February to 5th March, (?..e,, 24 days) 
and from llth to 22nd March, i. e., 11 days) 
at the latter place. The delay at Bara 
Banki has been satisfactorily explain- 
ed. It was dueto the refusal of the O, 
R. Railway to accept the goods at first 
and not to any negligence onthe part of 
the appellant Railway. The same cannot 
be, however, said of the delay of 24 
days at Mukame Ghat. It is true that 
the consignor had given instructions for 
the goods being conveyed via Mukame 
Ghat, but this was apparently not con- 
sidered to be an essential part of the 
contract and the goods .were eventually 
despatched by the appellant Railway by 
another route which was all along open, 
without reference to the consignors, It 
seems to me that when it was found’on 
the arrival of the goods at Mukame Ghat that 
the East Indian Railway was not accept- 
ing goods for conveyance to destination 
via Mukame Ghat, the Railway Author- 
ities as Agents of the consignors should 
have either asked for further instructions 
from them (ef. s. 214, Indian Contract Act) 
'or should have sent the goods by the 
alternative route which was eventually 
adopted. I think it should have been 
possible to adopt one or the other course 
easily within the course. of a week or so 
at any rate. I would, therefore, hold in 
the circumstances that there was unneces- 
sary delay ofat least two weeks at Mukame 
Ghat, which could not be held ,to be 
“reasonable,” 

It will be convenient to discuss the 2nd 
and 4th points together. There is no evi- 
dence worth the name in support-of the con- 
tention that the goods were in a deterio- 
rating condition from the outset. Our atten- 
tion has been drawn to the. evidence of 
Babu Gopalji Sahai, Station Master, (D. W. 
No. 4) who has stated in cross-examina- 
tion that the goods hàd begun to de- 
teriorate. This witness, however, admitted 
that he had opened only bwo bags. The 
defendants in their written statement did 
not allege thatthe goods were in a bad 
condition from the outset, The form of 
the Risk Note A shows that it is intended 
to be taken when the goods are already in 
bad eondition or so. defectively packed as 
to bé liable to damage, leakage, or wastage, 
‘The contents of the Riek Notes taken in the 
‘present cage show that they were taken 
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because the packing was defective. In each 
case, the reason given, refers to the condi: 
tion of the bags and not to that of the con- 
tents of the bags. The written statements 
of the defendantsalso show that the Risk 
Notes A were taken because the packing 
was considered defective. It must also be 
remembered that Munshi Lgl, a servant of 
the plaintiffs, was present ‘at the time the 
goods were booked and it can scarcely be ` 
expected that he would have accepted any 
goods in a deteriorating condition. . 
Thereis no doubt that part of the goods 
were found to be in a damaged condition 
on arrival at destination. The original 
consignments consisted of 383 bags of makkt 
and 45 bagsof khali for Karnal and 207 
bags of makkiand 13 bags of khali for 
Panipat. The reports D/K and D/L of the 
Assistant Medical Officer in respectof the 
Karnal consignment (which have been 
referred to already) show that there were 
only 340 bags of maize and khali intact, 
while the contents of the rest were lying in 
heaps in a rotten condition, mixed up with 
torn gunny bags. í l 
The Panipat goodswere not examined on 
arrival by the Assistant Medical Officer, 
but the missing goods report Ex. D-9 showa 
that out of the 220 bags only 165 were. 
intact, the contents of the rest being 
loose and in arotten condition. The goods 
were found to be partly damaged not only 
at destination, but also at Bara Banki, when 
they were transhipped from the B. and N. 
W. Railway to the O. R. Railway on the 
22nd March, 1922. The evidence of the 
Railway Officials atBara Banki (D. W. No. 9, 
D. W. No. f0 and D. W. No. 11) shows 
that the contentsof about 20to 40 bags in 
each wagon containing the consignments 
in dispute were found to be loose and 
in a rotten condition at the time of tran 
Shipment. i ' 
The learned Subordinate Judge has 
found that delay in transit was responsible 
for the damage and has relied upon the 
opinion of Kidarnath (D.W. No. 5). Kidar- 
nath's opinion on such a matter can hardly « 
be considered relevant. In any case it is 


‘not supported by any reasons and seems, 


to be of little value. If mere delay, 4.e.,. 
lapse of time was responsible for damage, . 
it does not appear why it should affect 
only a portion of the. ‘consignments, It 
seems highly probable that the damage was , 
due to some other cause, but the evidence 
on the record does not disclose it, The 
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learned Senior Subordinate Judge seems 
to be inclined to think that damage may 
have’ been also.caused by the goods lying on 
the river bank at Mukame Ghat. But there 
is no evidence to show that the gcods were 
taken out for transhipment at Mukame 
Ghat. In fact, the evidence on the record 
is to the confrary. The evidence of Kidar- 
nath (D. W. No 5) shows that when the 
B. and N. W, Railway wagons reached Bara 
Banki, the Kurselaseals were intact except 
in the case of one wagon. 

The appellant Railway ascribes the 
damage to defective packing and seeks 
protection under the Risk Note A. It was 
argued ‘on behalf of the plaintiff that, as a 
matter of fact, the-packing was not defective 
and the Railway had.no authority to demand 
Risk. Note A -at all. But this plea was. not 
raised in the lower Court and on the 
evidence ‘as it stands it does not appear 
justifiable: to hold that the appellant 
Railway had exceeded its authority in 
demanding the Risk Note .A. ‘I'he learned 
Senior Subordinate Judge .has found that 
the Risk Note A in respect of the Panipat 

' consignment was invalid owing to the fact 
that it was not signed by the ‘consignors or 
their agent. This finding seems to ba 
correct. The Panipat Risk Note purports to 
bear the signature of one Munshi Lal, who 
was-a servant of the plaintiff. He was not 
the person who consigned or delivered the 
goods to the Railway and his signature on 
the Risk Note is of no avail, The name: 
“Devi Prasad Chaudhri" also appeais on this 
note, but Devi Prasad has denied having 
signed it and the evidence ofthe -Station 
Master, ‘Kurselai(D. W. No. 1) Shows that it 
was .Munshi Lal who wrote the name. Risk 
Notes, under which a Railway claims exemp- 
tion from liability have to be atrictly’proved, 
[cf. Mohabarsha Bankapur v. Secretary 
of State for India (1)] and the Risk Note A, 
in respect of the Panipat consignment 
cannot, therefore, help the appellant. The 
validity of the Risk Notes in respect of the 
Karnal consignments is not disputed. 


* The Panipat Risk Note being invalid, the 
position of the Railways in'respect of that 
consignment was that of an ordinary bailee, 
and it was incumbent on the Railways to 
show that they took as much care of the 
goods during transit asa man of ordinary 
prudence-would have done; In the absence 
of a valid Risk Note,damage being proved, 


(1) 92 Ind, Cas, 393; 20 O, W, N. 685, * 
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it was for the Railways to account forit and 
show that it was not due to any negligence 
on their part. But no such evidence has 
been produced. 

The appellants would, therefore, be liable 
far the damage to the Panipat goods during 
transit. 

In respect of the Karnal goods, however, 
the Risk Notes would seem to protect the 
Railway. The Risk Notes are prima facie 
evidence of defective packing, and this 
evidence has not been rebutted. In the 
absence of any other explanation, it must, I 
think, be held that a part of the goods were 
damaged during transit owing to defective 
packing and such loss is admittedly covered 
by the Risk Notes. 

The Risk Note A, however, confers 
exemption from liability only in respect of 
the “condition” of the goods .at the time of 
the delivery at destination. It cannot 
confer immunity from liability for loss due 
to other causes, e, g., loss due to fall in 
prices, resulting from undue delay in 
transit, or loss due to disappearance of 
gcods, due to theft, ete., (cf, B, N.W. Ry. v. 
Munna Lal-Bishambhar Nath (2) and East 
Indian Ry. v. Gopi Krishna (3). In the 
present instance it has been found that 
thers was an unreasonable delay in 
transit of at least two weeks. The gcoda 
reached destination about’ the end of 
March. Soif there had been no "unreason- 
able” delay they should have reached 
there about the 15th of March. If, therefore, 
there was afall inthe price of the goods 
in question between the 15th March 
and Ist April the appellant Railway 
would be liable for the loss resulting there» 
from. 

The net result of the ‘above findings ia 
that at the.time of arrival of the goods at 
destination the liability of the Railway was 
as follows :— | 

(a) There being an unreasonable delay 
of two weeks in transit, the Railway was 
responsible for less (if any) due to fall 
in the price of the -goods* during that | 
period, è : i 

(b) In respect of the Panipat -gccds, the 
Railway was liableto compensate plaint- 
iff forthe goods which were found ‘to be 
damaged, 


(2) 80 Ind. Cas. 19; 29 A. L. J. 769; A. IÆ idd4 

anus S R. 5 A. 579 Civ. $ 
3) 77 Ind, Oas, 1040; 45 A. 534; 21 A. L, J. 448; Ay ` 
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- (e) In respect. of the Karnal goods, the 
Railway was not: liable for any damage 


and was only. bound to deliver the 
goods in the condition in which. they. 
arrived, ' 


. Thelast point for decision is whether 
the plaintiff was justified: in. refusing. to 
take delivery merely because the Railway 
Officiala refused to make anote in their 
registers about the quality and quantity 
of the goods, and what are the conse- 
quences of the refusal. It is conceded on 
behalf of the plaintiff that there is. no 
provision in the Indian Railways Act or 
the rules.framed under that Act requir- 
ing Railway Officials to make a note as 
regards the condition- or weight of goods 
atthe time of. delivery. The weight of 
authority ist in favour-of the appellant's 
contention that. the refusal of Railway 
Authorities to re-weigh goods or note the 
condition or weight in their registers.at 
the. time of delivery gives no cause of 
action: toa „consignee. This was taken as 
. "gettled law” in, Suraj Mal Marwari v. 
Agent, Bengal Nagpur Ry.,.Co. (4) which 
follows a number of previous authorities 
and the same view was taken by a 
single Bench of this Court in Secretary of. 
State for India v. Sham Lal Deoki Nandan 
(5). It seems unfortunate that the plaintiff 
refused to take delivery under a mistaken 
notion ofhis rights, but in view of the 
‘authorities referred to I think it'must be 
held thàt the Ràilway was not responsible 
for the.consequences of his refusal to take? 
delivery. 7 
Owing to the plaintiff's refusal to 
accept delivery at destination, the- E. I. 
Railway was. entitled to sell the goods 
after notico under s. 56 of: the Indian 
Railways Act and action was taken accord- 
ingly. The Panipat. goods were sold for 


Rs. 850 on the. 26th July; 1922, and the 
Karnal goods- for Rs. 1,600 on the 9th 
August, 1922. The Railway claimed 


Rs. 694.18 on account of freight, wharfage, 
etc. in réspect of the Karnal goods and 
Rs. 362-5 on account of'similàr charges in 
respect of Panipat goods and offered to 
pay the balance to the.plaintiff, but he -re- 
fused to accept the same: - : 
“It was argued on behalf of the -plaintiff 
that the sale was unnecessarily delayed, 
with the result that the goods deteriorated 

(4) 58 Ind. Cas. 200. £ 

(5) 67 Ind. Cas. 312; 4 U.P. L. R. (Lah,) 65; A.I, R, 
1922 Lah, 448; 109 P, L, R. 1919. 
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still farther and fetched a very low prios, 


As regards this it-may' be pointed : out 
that the liability of.the Railway as ‘carriers’ 
terminated when the plaintiff refused. to 
accept delivery. In the: absence of any 
agreement to that effect, the Railway can- 
not be held liable’ even as warehouse-men 
thereafter. The mere fact thé the Railway 
claimed demurrage cannot give rise to 
any implication that the Railway consented 
to act as warehouse-men [Chapman v..Great 
Western Ry.Co. (6),* Sri Gangaji Cotton 
Mills Co,Ltd. v. Hast Indian Ry. Co. (7) 
and Secretary of State for India v. 
Harkishen Dass-Kure Mall (8)] After the 
plaintiff's refusal to accept. delivery the 
Railway’s liability was merely as holders 
of unclaimed property unders.5% of the 
Indian Railways Act and the provisions 
of that section appear to have been com- 
plied with. i 

It has been found above that the 
plaintiff was entitled to claim damages on 
account of fall in price (if any) of the 
goods. between the. 15th March -and Ist 
April. There seems to be no evidence 
on the record as regards any fall in the 
price of the goods in question during this 
particular fortnight, but in any- case it 
appears unnecessary to go into this ques- 
tion as plaintiff himself refused to accept 
delivery without any legal justification and 
precluded himself from selling.the goods at 
the time. 

As aresult ofthe above findings, my 
conclusion is that plaintiff is only entitled 
to recover the balance of the sale price as 
offered by’ the E, I. Railway plus the 
value of the goods out of the Panipat 
consignment which were found to be 
damaged on arrival at destination. 


It has been mentioned already that out 
of the Panipat consigament of 220 bags 
only 165 werein good condition, . Plaintiff 
is, therefore, entitled to recover the price 
of the remaining: 55' bags (which comes 
to 1/4th of the whole consignment) the 
contents of which. were found to be ina 
rotten conditio.. There is no' definite 
evidence onthe record-to show how many 
bags of makki and how many of khali 
were rotten. Inthe circumstances, it will 


(6) (1880) 5 Q. B. D. 278; 49 L. J: Q. B. 420; 42 L. T 
259. 98 W. R. 566; 44 J. P. 363. i 

(1) 68- Ind. Oas. 961; 44 A. 763; 20 A. L. J.'761; 4 U. 
P. L. R. (A) 222; A. I, R. 1922 All. 514. i E 

(8) 96 Ind. Oas? 323; 7 Lah. 370; 8 Lah, L. J. 304; 
A. I R. 1926 Lah. 575; 27 P. lu. R, 972. 
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a 
not, I think, be inequitable to estimate the 
amount-due to the plaintiff at ith of 
Rs. 3,020-14 6, the amount awarded by the 
lower Oourt in respect of the Panipat con- 
signment. This works out to about 
Rs. 755-3-6. 
The total amount due to the plaintiff will, 
therefore, be ay follows:—. . 
Karnal case Re. 905- 3-0 Balance of sale 
price in respect 
of the Karnal 
consignment, 
Balance of sale 
price in respect 


Panipat case (a) , 
Rs, 487-11-0 


of the Panipat 


consignment, 
On account of 
damage to Pani- 
pat consign- 
ment, 


" —— (b) Re. 755- 3-6 


Total Ra, 1,242-14-6: 

On the above findings, I would accept 
both the appeals and setting aside the 
order ofthe learned Senior Subordinate 
Judge pass decrees in favour of the plaintiff 
as follows:-— ' 

. (i) Civil Appeal No. 1084 of 1925 (Karnal 
case) decree for Rs. 905-3 only. Plaintiff to 
pay costs of appellant throughout. 

(ii) Civil Appeal No. 2769 of 1925 (Panipat 
case) decree for Rs. 1,242-14-6 only, 
Parties to bear their own costs throughout, 
Shadi Lal, C. J.—I concur. 

R. L. ' Appeals.accepted, 


LAHORE HIGH COURT. r 
BEconD CIVIL APPEAL No, 1481 or 1927. 
6 December 7, 1927, 
Present:—Mr. Justice Zafar Ali. 
RAMZAN SHEIKH-—DEFENDANT— 
APPELLANT 


versus ' 
ARURA MAL-PzraiNTIFF AND GHULAM 
JILANI AND OTHERS—HRESPONDENTS, 

Evidence Act (I of 1872), s. 116, application of— 
Defendant not let into possession by plaintiff—Denial 
of tenaney-—Hstoppel. 

Under s. 116 of the Evidence Acta tenant is estop- 
ped from pleading that he is not a tenant only when he 
has been let into possession by the landlord. 

: Lal. Mahomed v. Kallanus (1) And Yerraguntla 
Seshacharlu v. Mukkumalla.Chinniah (2), followed, 
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Second appeal from a decree of tho 
Senior Subordinate Judge, Amritsar, dated: 
the 6th April, 1927, affirming that of the, 
Subordinate Judge, Second Class, Amritsar, 
dated the 15th January, 1927. ; "E 

Mr. Ghulam Rasul, for the Appellant. 

Mr. Anant Ram, for the Respondents, f 

JUDGMENT.—This was a suit in 
ejectment and to recoverrent, The original 
owner of the house in question was Ramzan 
Sheikh defendant No. 1. He mortgaged it. 
to Narain Singh for Rs. 925. It appears 
that the mortgage was with possession, but 
Ramzan Sheikh did not give up. possession. 
He cold the equity of redemption to. Dhan- 
want Singh and Bihari Lal on the 18th 
Oetober, 1915, and Dhanwant Singh and. 
Bihari Lal transferred their rightsto Ghulam 
Jilani, defendant No. 2, on the 4th November, 
1915. The same day, 4. e. on the 4th 
November, 1915, Ramzan Sheikh executed a 
lease or deed of rentin favour of Ghulam 
Jilani. Ghulam. Jilani in his turn trans- 
ferred the equity of redemption to Rura Mal 
plaintiff on the 10th October, 1923, 

In answerto Rura Mal'sclaim for rent ` 
Ramzan Sheikh pleaded that he was not 
liable to pay any because he was not let 
into possession of the house by Ghulam 
Jilaniand also because he had purchased 
the rights of Narain Singh mortgagee and 
was in possession as the transferee of those 
rights, 

But Ramzan Sheikh was not allowed to. 
prove either the original mortgage to Narain 
Singh or the alleged transfer of the 
rights of the latter to himself. Hae 
made an application to the trial Court 
for putting in issue the questions 
arising out of his pleas based on the pur- 
chase by him of the rights of Narain Singh. 
mortgagee, but no order was passed on that 
application. The Courts below were of 
opinion that Ramzan Sheikh was estopped 
in accordance with the principle laid down 
in s. 116 of the Indian Evidence Act from 
pleading that he was not the tenant of 
Ghulam Jilani. This view was incorrect. As 
held in Lal Mahomed v. Kallanus (1) which 
was followed in Yerraguntla Seshacharlu 
v. Mukkumalla Chinniah (2), 5. 116. applies 
to cases where the defendant is let into 
possession by the plaintiff, Ramzan Sheikh 
was in possession before Ghulam Jilani had. 
purchased the equity of redemption. * 


(1) 11 O. 519; 5 Ind. Dec. (N. s.) 1104, 
(2),25 Ind. Cas. 721. |. PD 
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I, therefore, accept the appéal and setting 
aside the orders of the Courts below, I 
remand the case to the trial Oourt for re- 
decision after an enquiry into the following 
additional issues:— ' 

1. Wasthe house mortgaged to Narain 
Singh with possession? 

2. Did Narain Singh transfer his rights 
as mortgagee to Ramzan Sheikh? 

3. Ifthe findingson the first two issues 
should be in favour of Ramzan Sheikh, 
what will be the effect thereof on the plaint- 
iff’s claim ? 

Costs will abide the event, 

RL 7 Appeal accepted: 

Case remanded, 


LAHORE HIGH COURT. 
Szconp O1vit Appear No. 1346 or 1927. 
December 5, 1927. 

Present :—Mr. Justice Tek Chand. 
Chaudhari RAJA SINGH-DEPENDANT 
— APPELLANT 


versus 
DAULAT RAM AND OTHERS—PLAINTIFF3 
AND RAM RAKHA AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 
Abadi—Proprietor purchasing house from non-pro- 
prietor—Suit by proprietary body for possession— 
Decree, form of—Rights of vendee proprietor. - : 
A proprietor can occupy a portion of the abadi 
and build a house on it. But if such a proprietor 
instead of building it himself purchases from s non- 
proprietor the superstructure built by him, his posi- 
tion is not worse in any way. Therefore, in a suit 
for possession by some members of the proprietary 
body against a proprietor who has purchased a 
house from a non-proprietor, a decree for removal 
ef the materials from the site cannot be passed. 


ian Muhammad v. Surkhru Khan (1), distinguish- 
e 


Second appeal from a decree of the 
District Judge, Ambala, dated the 28th 
"February 1927, varyiag thet of the Addi- 
tional Subordinate Judge, Fourth Class, 
Ambala, dated the 318t March, 1925. 

Mr. Fakir Chand, for Mr. Jagan Nath 
Aggarwal, for the Appellant. : 

Mr. Muhammad Monir, for the Respond- 
ents. ; 

JUDGMENT.. -Two  non-proprietors 
occupied a house in the abadi of Mauza 
Jatwafin the Ambala District and sold it 
with the site underaeath to Raja Singh one 
of the proprietors in the village. The plaint- 
iffe, four in number, who are members of the 


BATA SINGH t, DAULAT RAM, 
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proprietary body sued for possession of th d 
house alleging that the site underneath the 
house had fallen to their share in a partition 
and that, in any case, the sale ofthe house 
by the non-proprietors was invalid accord-' 
ing to the village custom. The defendanta 
denied the plaintiffs’ exclusive Ownership of 
the site and contended that nén-proprietors 
in the village had according to custom the 
right to alienate it. The Subordinate 
Judge held a lengthy enquiry into the 
custom relating to the power of alienation 
by non-proprietors and found that the 
alleged custom was not proved. He also 
came tothe conclusion that the plaintiffs 
had failed to prove that on the alleged 
partition the house in question and the site 
underneath it fell exclusively to their 
share. He accordingly held that the sale 
was invalid, but in view of the fact that 
the vendee was himself a proprietor in the 
village and had a right equal to that 
of the plaintiffs, he passed a decree for 
joint possession of the site in favour of the 
plaintiffs. l | < 
Both parties preferred appeals to the 
District Judge who upheld the finding of 
the trial Court both with regard to the 
failure of the plaintiffs to prove the 
alleged partition aud that of the defendants 
to prove the alleged custom, He accordingly 
confirmed the decree passed by the trial 
Court in favour of the plaintiffs giving them 
joint possession of the sitein suit but added 
a direction that the defendant-vendee must ' 
within three months from the date of the 
District Judge's decree remove the 
miterials Of tite house from the site. The 
vendee has come'up in second appeal to 
this Court and Mr. Fakir Ohand on his 
behalf has made a faint-hearted attempt to 
challenge the finding of thé learned 
District Judgeon the question of custom 
but as no certificate had been granted, this 
Oourt is precluded from going into that 
matter. i 2E i 
The only question, therefore, is; what is 
the.nature of the decree that isto be passed 
in favour of the plaintiffa-respondents. 
'The sale of the house by the non-proprietora 
in favour of the appellant Raja Singh gave 
him no right whatsoever but at the same 
time this sale does not deprive him of the 
rights which he possessed as a member 
of the proprietary body irrespective* of 
the sale. He is one of the members of the 


‘proprietary body and has done nothing to 


divest himself of those.rights. As a pro- 
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abadi and build a house on it. 
. If instead of building it himself he has 
purchased from a non-proprietor the 
superstructure built. by him, I do not 
think that his position is- made worse in 
any way. in these circumstances all that 
the plaintiffs-Lespondents: are entitled to ie. a 
decree for joint possession of the ‘site. Mr. 
Muhammad Munir for the respondents has 
referred to a single Bench judgment of this 
Court in Sultan Muhammad v. Surkhru 
Khan (1) where a decree for joint possession 
of the,site after-removal of the materials 
standing thereon was. pessed but the facts 
of that case were wholly. distinguishable, 
There the sale had been. originally effected: 
by a non-proprietor in favour of a proprietor 
and the latter had re-sold the property to 
two.strangers who. were not among the 
proprietary body. and: who had no right to 
retain -possession of the house sold. 
Accordingly I accept-the appeal and vary 
the. decree, of the learned: District. J udge 
by striking out the direction, contained 
therein that- the defendant Raja Bingh 
Should remove the materials of the house. 
Having regard to allthe circumstances of 
the case the parties shall bear their own 
costs in this.Oourt. < 


R, L, Appeal accented, 
: (1) 100 Ind. Oas, 452; A. L R. 1927 Lab. 197, - 


———MÀ— 


. LAHORE HIGH COURT. 

Szoonp IVIL APPEAL No.*951 or 1927.- 
November 15, 1927. 

Present :—Mr. Justice Tek Ohand. 

' Musammat BAL KAUR AND OTRERS— 
, ` PLAINTIFFS— APPELLANTS 

7 Versus . 
Musammat HAR KAUR AND OTBHERS— 


6 DEFENDANT8— RESPONDENTS. 

Hindu Law—Succession—Co-widows—Alienation— 
Gift by co-widow, legality of—Step-mother, . alienation 
by—Daughter's right to challenge—Limitation Act (IK 
of 1908), Sch. I, Arts. 120, 125, application of—Suit 
by remote reversioner to set aside alienation—Limita- 
tion. ; b 

Under Hindu Law when two co-widows succeed 
as co-heirs to the estate of their husband, they take 
it as joint tenants with rights of survivorship and 
of equal beneficial enjoyment and an alienation made 
by one of such co-widows has no legal effect after her 
dedth. [P 185, col. 1.] 

Article 125 of Sch. I of the. Limitation Act ig 
restricted in its application to suits for declaration 
by the immediate -reversioners of the female alienor, 
‘Therefore, a suit for declaration. by the daughter's 
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prietor he could occupy a „portion of the. 
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Sons of a Hindu in the lifetime of their mother is 
Boverned by Art. 120 ofthe Limitation Act. [p. 185, 
co]. 2 My tea 


"Thakari v. Ganeshi (1), referred to. END 
.Daughters are heirs underthe Hindu Law and 
have, therefore, a locus standi to contest an aliena». 
ton by their step-mother of their deceased, father's 
estate. [tbid.] | - aba an Ae eee ge 
Second appeal fram a decree of the Ad- 
ditional ‘District Judge, Amritsar, dated. 
the 6th January, 1927, reversing that of the 
Subordinate Judge, Fourth Class, Amritsar, 
dated the 5th May, 1926. | —.. se, 
: Mr, Amin Chand Mehta, for the, Appel- 
ants. . - "E 
Messrs, Mehr Chand Mahajan and Jat 
Gopal Sethi, for the Respondents, i 


JUDGMENT.—One Kishan Chand, a 
Khatri of Amritsar, died sonless many years 
ago leaving him surviving two widows Mu- 
sammat Bishan Devi and Musammat Har 
Kaur (defendant No, 1) and two daughters. 
of Bishan Devi named Musammat.Bal Kaur 
(plaintiff No. 1) and. Musammat Ram Kaur 
(plaintiff No. 3). One-of the properties left 
by the deceased was a shop which was joint- 
ly taken possession of by both the widows, 
Musammat Bishan Devi and Musammat Har 
Kaur. On the 19th of April, 1912, Musam- 
mat Bishan Devi made a gift. of her half 
share in theshop to her daughters, Musam- 
mat Bal Kaur and Musammat Ram Kaur 
and their sons,Om Parkash (plaintiff. No. 2) 
and Gopal Das (plaintiff- No. 4). Musam- 
mat Bishan Devi died soon after on-the-9th 
of June, 1912, . 

The other widow Musammat Har Kaür 
sold*the whole of the shop. to Ghulam Jilani, 
defendant No.2, on the 16th of December, 
1916. There have -been subsequent aliena- 
tions of this shop- and-it now stands in the 
name of ‘Kishan Chand, defendant No. 5. 

On the 8th of October, 1925, the present 
suit was instituted by the two daughters of 
Musammat Bishan Devi and the two sons of 
these daughters claiming (a) possession ‘of 
one-half of the shop which had been gifted 
to the plaintiff by Musammat Bishan Devi 
on the 19th qf April, 1912; and (b) a declara» 
tion that the sale of the other half by Mu- 
sammat Har Kaur, dated the 16th of: De- 
cember, 1916, shall not affect the rever- 
sionary rights of the plaintiffs after her 
death. '. > 

The suit was decreed by the trial Court 
but has been dismissed by-the learned 
District Judge. : 

On second appeal, the first point urged by 
Mr, Amin Ohand -for the appellant is that 
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the plaintiffs are entitled to a decree for 
ossession of one-half of the shop which had 
sen gifted to them by Musammat Bishan 
‘Devi. He contends, and, in my opinion, 
. rightly, that the finding of thelearned Dia- 
trict Judge, that possession of the gifted 
‘portion. of. the shop. did not pags to the 
-donees,in. 1912; is a very confused one and 
ha; not-baen arrived. at after a discussion 
of the.oral and documentary evidence on 
the record. Ifthe decision of this part of 
‘the. case-had turned on this point alone, it 
‘would have been necessary for- this Court 
to set: aside the finding and, to order a 
remand or to go into the evidence itself and 
record’ an independent finding. But the 
` plaintiffs’ claim for possession of this portion 
of the shop must fail. on the short ground 
that Musammat Bishan Devi had no power 
to makea valid gift of it to the appellants. 
. On Kishan Ohand’s death the shopwas-taken 
possession of by the two widows jointly as 
co-heirs, The“ proposition of Hindu Law is 
firmly established that when two co-widows 
succeed as co-heira.to the estate of. their 
husband they takeitas joint tenants with 
rightsof survivorship and of equal bene- 
ficial enjoyment, and an alienation made 
by one.of such: co:widows has no legal effect 
after her death. Even if it wasa fact that 
the donees had got possession of Musammat 
Bishan Devi's half share in 1912, that fact 
alone- would not make the gift valid, 
especially when they, according to their 
learned- Counsel, lost possession in 1916 at 
the latest. The gift was, therefore, invalid 
and the plaintiffs’ claim: for immediate -pos- 
session:on the basis.of this gift fails. 

It follows from what has been stated 
above that.on Musammat Bishan Devi's 
death in. 1912 Musammat Har Kaur entered 
into-possession of the wholé of the shop on 
the usual widow's estate. It is not denied 
forthe respondents that her rights in the 
shop were limited and she could sell it only 
for legal necessity. The réversioners would, 
therefore, be.entitled to claima declaration 
that the sale of 1916 was ineffectual against 
their interest, The learned District J udge 
has, however, declined to grant the plaint- 
iffs a declaration holding (a) that the 
plaintiffs Nos. land 3 being the step-daugh- 
ters of Musammat Har Kaur, had no locus 
standi to sue, and (b) that plaintiffs Nos, 9 
‘and 4,-not being the immediate reversioners 
had six years to sue fora declaration under 
Art.120 and not having sued within that 
period theirclaim wag time-barred. As to 
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re 
(a)-Mr. Mehr Oband for the respondenta 
admits thai he is unable.to support the view 
of the learned ;Di&triet:. Judge that the 
daughters could not maintain-a declaratory 
suit. regarding an ‘alienation. effected by 
their step mother. He frankly concedes 
that on the death of Musammat Har Kaur 
the property would descend to the heirs of 
her husband-Kishan Chand and that Mu- 
sammat Bal Kaur and Musammat Ram 
Kaur being his.daughters are under Hindu 
Law entitled to.succeed to it, They are, 
therefore, his ‘reversioners. and have got 
a locus standi tocontest the alienation made 
by their-step-mother; Musammat Har Kaur. 
Thefinding of the District Judge on this 
point. must be. revers-d; but before the 
plaintifis.can get a decree it -must:be found 
that the-alienation’ was not for necessity, 
As the learned District Judge has'nót/given 
any finding on this issue, the case: must go 
back.to him for this purpose: . . | 
As-regards- the: claim of the daugbters' 
sons (plaintiffs Nos. ‘2: and 4) the learned 
District Judge has:held that it was. barred: 
by time under Art. 120. Mr. Amin Chand, 
for the appellants; contends. that the- claim: 
of these plaintiff8'is also. within time. under 
Art. 125. Butthat Article applies. only -to 
a suit for. a declaration: by the immediate : 
reversioners: of tlie female alienor, . Sce 
Thakari v. Ganeshi (1). The, daughters' 
gons.are under Hindu Law-not entitled to 
succeed in. the ‘lifetime of: their mothers 
(plaintiffs Nos. 1 and 3) and, therefore, are 
not the immediatereversioners of the alienor. 
Their suit for declaration. is. governed 
by Art. 120 aud is clearly: time barred. . 
I, therefore, dismiss the appeal of plaintiff 
No.2 (Om Parkash). and plaintiff No. 4 
(Gopal Das) but accept that of plaintiff No. 1 
(Musammat Bal Kaur) and plaintiff No. 3 
(Musammat Ram Kaur) holding that they 
can maintain a suit for declaration that the 
sale of the-whole of the shop by Musafhmat 
Har Kaur shal] not affect their reversionary 
rights after her death; and setting aside 
the decree of the; lower Appellate : Court so 
far as these appellants are. concerned, re: 
mand the case under O. XLI, r. 23 for de- 
cision in accordance with law. Having re- 
gard to all the circumstances of the case 
the parties shall bear their own costs on 
the litigation hitherto incurred. S 
R. L. ; Case remanded, 
A. NLA. . i M : A 
(1) 33Ind. Cas. 161; 15 P.R, 1916; 198 P, W. R, 
18 ; 
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LAHORE HIGH COURT. 
MiscELLANEOUS FinsT APPEAL No, 1850 

or 1927, Ns 
: December 8, 1927. . 
Pregent; —Mr. Justice Tek Chand. 
Musammat PARBATI— DEFENDANT 
APPELLANT 
, versus 
Musammat DURGA DEVI—PLAINTIFF 
— RESPONDENT. i 

Civil Procedure Code (Act V of 1908), Sch. II, para, 
17, scope and object of—Private arbitration—Arbitra- 
tor delivering award—Court's power to direct fresh 
award—Private award and award in pending suit, 
ih lad between., 

a private arbitration where the arbitrator has 
once delivered the award and that award has, for 
gome reason or other, been set aside, it is not competent 
to the Court to direct him to make another award 
without a fresh agreement freely entered into by both 
the parties. An arbitrator becomes functus officio as 
soon as he delivers the award and his authority 
once exercised, though ineffectually, is gone for ever. 
(p. 188, cols. 14 2] . 

Mordue v Palmer (1), Brooke v. Mitchell (2), Ram 
Ugrah Pande v. Achraj Nath Pande (3) and Satish 
Chandra Bose v. Paliram Agarwala (4), followed. 

Harchand Rai v. Chuttan Lal (5) and Ralla Ram v. 
Badhawa Mal (6), distinguished. 

The object of -having the agreement to refer to 
arbitration filed in Court under para. 17, Sch. II, 
Civil Procedure Code, is to direct the arbitrator to 
enter upon his duties and to deliver his award. But 
where the arbitrator has actually delivered the 
award before the application-is disposed of, the 
object- that the application had in view is achieved 


though not through the agency of the’ Court and: 


nothing further remains to be done on the applica- 
„tion, All proceedings under that paragraph must, 
therefore, necessarily come to an end. The proper 
course for the parties in such a case is to take 
steps under para. 20 to have the award made a rule of 
the Court. This may be done either by amend- 
ment of the previous application o»by withdrawing 
it and filing a fresh application under para. 20. [p. 
187, col. 2.] 

Arbitration in a pending suit stands ona different 
footing from an agreement out of Court to refer a 
dispute to arbitration. In a pending suit the author- 
ity of the arbitrator is derived from the order of the 
Court making the reference and if this: order is de» 
fective there is no proper reference and.consequent- 
ly there can be no legal award. On the other hand, 
in a private arbitration it is the agreement entered 
into between the parties which confers jurisdiction 
on the arbitrator to deal with the dispute. In such 
& case if proceedings are taken under para. 17 and 
a reference secured under cl (4), itis not this refer- 
ence which constitutes the arbitrators as & private 
tyibunal but itis merely the machinery on which 
the tribunal already constituted by agreement of 
parties is made to function. [p 188, col. 2.) 


Miscellaneous first appealfrom an order 
of theSenior Subordinate Judge, Ludhiana, 
dated the 20th July, 1927. 

Mr. Mehr Chand Mahajan, for Mr. Jagan 
Nath Aggarwal, for „the Appellant. 

Mr. Fakir Chand, for the Respondent. 


PARBATI V. DURGA DEVI, 


108 1.0, 15" 

JUDGMENT.—One Nathu Mal died 
sonless in 1908 leaving him surviving a 
widow, Musammat Puran Devi and two 
daughters Musammat Durga Devi, plaintiff- 
respondent, and Musgammat Parbati, defend-. .. 
ant-appellant. Both these daughters are 
married and Musammat Parbati has got'a 
son named Piare Lal. Musammat Puran 
Devi died on the 22nd of January, 1928, . 
and disputes arose between the daughters 
about succession to the property of Nathu 
Mal On the lith of April, 1925, an agree- 
ment was executed by Musammat Parbati and 
Musammat Durga Devi referring the dispute 
to the sole arbitration of one Mansa Ram. 

On the 30th of April, 1935, Musammat. 
Durga Devi filed an application under Sch. 
Il, para. 17, Oivil-Procedure Code, in 
the Court of Mr. Barkat. Ali, Senior Sub- 
ordinate Judge, Ludhiana, praying that 
the aforesaid agreement be filed in Court 
and areference made to the arbitrator to 
decide the dispute and deliver an. award. 
Various adjournments were granted prin- 
cipally owing to the difficulty in having 
the summonses served on the opposite 
party, Musammat Parbati. As she failed to 
appear, the Court on the 13th of. Novem- 
ber, 1925, directed ex parte proceedings to 
be taken against her. On. that date the: 
Court also passed an order directing. the 
plaintiff's mukhtar “to produce the arbi- 
trator with the faisla saisi (award) on the: 
18th of December, 1925." On that date: 
the learned Judge wss on leave and the 
case yas adjourned to the 25th of January, 


: 1926. In the meantime the arbitrator had- 


started proceedings on the 13th of Decern- 
ber, 1925, and as Musammat Parbati did 
not appear before him he delivered an ez: 
parte award on the 7th of January, 1926. 
On the date fixed for the hearing of the 
case, i.e., 95th of January, 1926, the arbi- 
trator appeared in Court and filed his 
award. Time was granted to the parties’ 
to fleobjections'on or before the 6th of 
February, 1926. On tbat date Musammat . 
Parbati appeared and fled & number of 
objections against the award. The case 
was next taken up on the 12th of April, 
1926, on which date Mr, Barkat Ali passed. 
an order holding that the . proceedings 
taken up to that date had not been quite 
legal inasmuch as no order under, para: 
17 (3) had been passed directing the agree- 
ment to be filed nor had any order issued 
to the arbitrator under -cl. (4) of the same 
para. He accordingly directed that the 
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casa should “ begin de novo according to 
the provisions of para, 17" and called 
upon Musammat Parbati to show cause why 
the agreement be not filed. 

lt is important to note that this order 
has been interpreted by Mr. Barkat Ali's 
successor, Mr. Muhammad Hassan, who has 
decided the case, as one superseding the 
award dated the 7th of January, 1926, and 
both Mr. Mehr Chand for the appellant and 
Mr. Fakir Ohand for the respondent are 
agreed (though on different grounds) that 
this order had the effect of setting aside 
the award, 

On the 12th of April, 1926, after the 
above ordér had been passed both parties 
were examined at length as to the circum- 
stances under which 


the agreement 
dated the ilth of April, 1925, to refer: 
the dispute to arbitration had been 


executed and the following 


issue was 
framed ;— 


" Was not the agreement freely consent- . 


ed to by Musammat Parbati ? (O. P. on 
defendant), 

The case wis adjourned for evidence to 
the 18th of October, 1926, but for one Tea- 


son or another no progress was made for’ 


& whole year until the znd of July, 1927, 
when Mr. Muhammad Hassan touk it over. 
On that date au application wag presented 
by the appellant stating that it was useless 
to make an enquiry into the legality of the 
agreement dated the llth of April, 1925, 
as the arbitrator had already made an 
award on the 7th of January, 1926, and the 
reference to him had exhausted. itself. 
The respondent was ordered to give a reply 
fo this applieation and in the meantime 
evidence was recorded. On the: 20th of 
July, 1927, the learned Subordinate Judge 
passed an order holding that the defend- 
ant-appellant had failed to prove that the 
agreement had not been voluntarily execut- 
ed by her and ordered that the agreement 
be filed and a reference made to the arbi- 
trator directing him to file a fresh award 
on or before the 9th of August, 1927, 
Against this order a miscellaneous appeal 
under s. 104 (d) of the Oivil 
Oode has been preferred by Musammat 
Parbati and it has been urged on her be- 
half that the arbitrator having delivered 
an award onthe 7th January, 1926, and 
actually filedit in Court on the 25th 
January had become functus officio and 
no fresh reference could be made to him 
to deliver another award, even though the 
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award already delivered had been superseds 
ed by order ofthe Oourt, — - 

Mr. Mehr Qhaad for the appellant and 
Mr. Fakir Ohand -for the plaintiff-respond- . 
ent have addressed me at length on thig 
point and: after giving my best considerg- 
contentions I am 
of opinion that the appeal must succeed, 

application under 
para. 17 to file the agreement was made 
3 arbitrator had not 
entered upon the arbitration, but before 
be disposed of, he 
his award on- the 
7th -of January, -926, and it had been, ag 
already stated, filed in Court on the 25th 


is disposed of, tha object that the applica- 
in view is achieved, though not 

through the ageney of the Oourt and noth- 
to be done on the 
application. All proceediügs under that 
paragraph must, tEerefore, necessarily come 
to an end. The proper course for the parties 
in such a case is to take steps under para, 20 
to have the award made & rule of Court, 
This may be dons either by amendment 
of the previous application or by with- 
drawing it and fiEng a fresh application 
under para. 20. But in the present case 
this procedure wes not followed. On the 
other hand, the Court proceeded to set 
aside the award on the 12th of April, 1996. 
After this had besn done, the lower C ourt 
had, in my opinion, no jurisdiction to pro- 
ceed with the mat-er any further ugder 
para. 17, : 
The fact that ir this particular case the 
Court on the 13th of November, 1925, had 
directed the plaintiff's mukhtar . to pro. . 
duce the arbitrator with-faisla salsi (award) 
and that the arbitrator did file the award ` 
in Oourt on the 25th of January, 1996 ‘in 
pursuance of this order is wholly immate- 
rial for the decisicn of the point..now be- 
fore me. In the first place, I am not quite 
sure whether in the vernacular order of that 
date the words ““aisla salsi" were not 
written. by.an. oversight. for. " 4qrarnama 
salsi" (agreement to refer). But even if 


quB 


this was not the case, aud the Court real- 
ly meant to direct the arbitrator to file 
the award on the 13th of November, 1923, 
this order -wasone directing the arbitra- 
.tor to enter upon the arbitration and to 
proceed to-deliver-his award and must be 
taken to have. been passed under para, 
17 (4). If this were so, the procedure 
under para. 17 had been complied with and 
the application granted. In this view of 
the case also, the reference to the arbi- 
trator could not be made a second time by 
the Court on the 20th of July, 1927. 


- Mir. Fakir Chand, -while admitting that 
the legal position is, as stated above, had 
tried to distinguish the present case on 
-the ground that. the reeson given by Mr. 
Barkat Ali for setting aside the award was 
that the proper procedure under para. 17 
had not been followed, and.that it was a 
necessary consequence of that order that 
the Oourt should follow the proper pro- 
cedure and make a fresh reference to the 
arbitrator. I am not’ at all pressed by this 
argument and consider it to be wholly fal- 
laólous. At this stage of the litigation, I 
‘am not concerned with. the reasons given 
by Mr, Barkat Ali in his order of the 12th 
April for} superseding the award. His 
yeagons may be right ior may be wrong, 
‘but the fact remains that the award was 
‘set aside and both parties acquiesced in it. 
Mr. Fakir Chand admits that his client 
could have appealed against that order 
under s, 104, Civil Procedure Code, but 
did-not do so, and, consequently, the order 
became final under s. 105 (2). In this view 
of the matter also, the case resolves it- 
gelf to the same, point, viz, whether in a 
private arbitration where the arbitrator 
had once delivered the award, and that 
award had'for some reason or other: been 
get aside, can the Court direct bim to make 
another award without a fresh agreement 
freely entered into by both the parties. 
There. isno doubt whatever that the only 
possible answer to this question is in the 
negative. The proposition of law is firmly 
established. that an arbitrator becomes 
functus officio as soon 88 he. delivers. the 
award, Mordue v. Palmer (1) The refer- 
‘ence to him has exhausted itself, his 
authority isat an end and he is not at 
liberty to exercise a fresh mind on the 
case and todeliver another award, Brooke 


(1) (1871) 6 Ch. A. 22; 40 L. J. Ch. 8; 23 L. P. 783; 
19 W. R, 86. 
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v. Mitchell (2), Reference may. also. be 
made.to Russell on Arbitration and Award 
(11th Edition page 156 et seq), Banerji's Law 
of Arbitration in India, pages 237 8; Ram 
Ugrah Pande v. Achraj Nath Pande (3) and 
Satish Chandra Bose v. Paliram Agarwala 
(4). It is.also beyond question that. an 
arbitrator's authority once exhausted.is not 
resuscitated by the award being set aside 
or becoming otherwise void, so as to enable 
him to make.a fresh award. As pointedjout 
by Russell *his authority once exercised, 
though inefféctually, is gone for ever.” 

For the contrary view Mr. Fakir.Ohand 
has cited Harchand Raiv. Chuttan.- Lal 
(5) and Ralla Ram v. Badhawa Mal (6), 
The former of these -rulings, however, 
related to an application to.refer a pend- 
ing suit to arbitration under s. 508 of the 
old Civil Procedure. Code. It was found 
that theorder passed by the Court under 
s. 512 ofthe Code. was not in accordance 


‘with the application and it was. held ihat 


the reference was invalid and consequent» 
ly the award delivered thereon was not & 
proper award, That case “is wholly dis- 
tinguishable from the present, as here the ` 
reference was not made in a pending suit, 
but the parties had agreed out. of Oourt 
to refer their dispute to arbitration. It 
is hardly necessary to emphasize that.the 
two. cases stand on an entirely different 
footing. In pending suits. the. authority 
of the: arbitrator is derived from the order 
of the Court.making the reference and if 
this eorder is defective there is no proper 
reference and consequently there can bé 
no legal award. On the other hand, in a 
private arbitration it is the agreement en- 
tered into between the parties which con- 
fers: jurisdiction on.the arbitrator to deal 
with the dispute. In sucha case if pro: 
ceedings are taken under para.17 and a 
reference secured under cl. (4), it is not this 
reference which constitutes the arbitrators 
as a private tribunal but it is merely the 
machinery on which.the tribunal already 
constituted ° by agreement of parties is 
made tofunction. This ruling’is, there- 
fore, of no assistance to us in the decision of 
the present case. j ; 

(2) (1840) 9 L. J. Ex. 269; 6 M & W. 473; 8 D. P. C. 


392; 4 Jur. 656; 151 E. R. 498; 55 R. R. 699. 
ui 31 Ind. Cas. 899; 38 A. 85at p. 90; 13 A. L. J. 
5 » 


(4) 61 Ind. Cas. 390; 6 P. L. J. 287; 2 P. L. T. 277; 
(1921) Pat. 170. 

(5) 35 P. R. 1884. 

(6) 67 P. R. 1886. 
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In thesecond case Ralla Ram v. Badhawa 
Mal (6)) the reference no doubt had been 
made under s. 523 of the old Civil Pro- 
cedure Code corresponding to the present 
Sch. II, para. 17, but there the agree- 
ment to refer contemplated that. in the 
event of there being a difference of opin- 
lon'and an: umpire being appointed, an 
award ‘should be made-by a majority of 
them. On such difference arising an um- 
pire was appointed but the reference ac- 
tually. made under s. 523 did not provide 
for the umpire acting jointly. with the 


arbitrators and delivering an award in. 


agreement with one or the other of them 
and; the award actually given by the 
umpire differed from that. given by either 
arbitrator.’ The result was that- neither the 
reference ‘under s. 523 nor the ‘award that 
followed thereon was in accordance with 
the agreement. The tribunal had aot been 
constituted in accordance with the agree- 
ment and‘there was in effect no award at 
all. The.Ohief Court accordingly held that 
both the reference and the so-called award 
were ilegal and remanded the case to the 
lower Courtfor making a proper reference 
and having a properaward. It will thus 
be seen that that decision proceeded on 
its peculiar facts and is no authority for 
the contention put forward by Mr, Fakir 
Chand. 

I, must, therefore, hold that the order 
under appeal, making a fresh reference to 
the arbitrator and calling upon him to 
deliver a fresh award, is illegal and ultra 
vires and must be set aside. Accordingly 
I accept the appeal and direct that the 
respondent’s application be dismissed, 
Having regard toall the circumstances of 
the case, I order that the parties shall 
bear their own costs in both Courts, . 

B. L. Appeal accepted, . 


LAHORE HIGH COURT.. 
BzcoNp Orvin ApPman No. 1434 or 1997, 

3 December 8, 1927. a 
Present:—Mr. Justice Tek Chand. 
Tas EAST INDIAN RAILWAY, 

CALOUTTA—DEFPENDANT— APPELLANT 
“free vereus 

Messrs. JOT RAM CHANDAR BHAN 

| — PLAINTI FIS— RESPONDENTS, . 

Bailways Act (IX of 1890), s. 72, Havep, I—Rigk 


H. I. RY., ÓALOoTTA v. dor RAM-OHANDRA BHAN, 
Note B—Exemption from liability—Conditions—Risk - 


189 
Note and Forwarding Note bearing different datea, 
effect of—Immunity of Railway as bailee—Interpve- 
tation of “Statutes—Hzceptions, construction of— 
Punjab Courts Act (VI of 1918), s. 4l—Second appeal, 
onus or form of issue, question of, whether can be rais- 
ed for the first time in second appeal. — . , 

lu order to bring a case within the exception to 
8. 72 of the Railways Act-strict compliance with its 
terms is necessary and before the Railway can 
claim protection by reason of the execution of the 
Risk Note, it lies on it to prove that the particular 
note relied on, is both in form and in substance 
one of those approved by the Governor-General in 
Council. [p. 190, col. 2.] s 

According to the Ris& Note B as approved by the 
Governor-General in Council, the Forwarding Note, 
the Railway Receipt acd the Risk Note must all 
be executed on the same date. Where the Risk 
Note and the Forwarding Note bear different dates, 
the defect, whether due to oversight or design is 
fatal, and the Risk Note becomes inoperative and 
cannot afford immunity to the Railway from its lig- 
bility as a bailee. [p. 151, col. 1.] : 

Mohabarsha Bankapur v. Secretary of State for 
India (1), referred to. . 

It is one of the established canons of interpreta- 
tion of Statutes and documents that exceptions are 
to be taken most strongly against the party for 
whose benefit they are introduced and even though 
the document might have been executed by the 
other party the words in which the exceptions are 
expressed are considered as his words. [p. 190, col. 
2; p. 191, col. 1] - 

The question as to the form of issue or the allo- 
cation of onus cannot be allowed to be raised for the 
first time in second appesl. [p. 191, col. 1.] 


. Second appeal from a decree of the 
Additional District Judge, Delhi, dated the 
7th March, 1927, reversing that of the. 
Subordinate Judge, Fourth Olass, Delhi, 


dated the 16th Januery, 1936. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Appellant. 

Mr. Shamair Chend, for the Respond- 
ents. UE 


JUDGMEN'T.—The suit, which has 


‘given rise to this second appeal was in- 
stituted by the Firm of Messrs, Jot /Ram-. 


Ohandar Bhan, Merchants, Delhi, against 
the-Hast Indian Railway for recovery ‘of 
Rs, 630 being the amount of compensation 
for non-delivery of 11 complete bags of 
sugar and shortage of Z maunds in the 
remaining 115 bags which had been cons 
signed to the appellant from- the Kidder 
pore Docks to Delhi. : 
The defendant. Railway denied ligbilit 
alleging loss by theft committed in a runa 
ning train for which it was protected accord. 
ing to the terms of Risk Note B under 
which those goods Lad been .booked ata 
reduced rate. Theplaintifis denied having 
executed the Risk Note and further urged 


‘that “even if there was any: Riek Note it 


“was illegal”? The Court framed the follow- 
ing issues:— . : 
. 1. Were the goods in question booked at 
a reduced rate under Risk Note B? On 
:defendant. 
2. Were the goods short-delivered, lost on 
account of the wilful negligence ofthe 
defendant? On plaintiff, r 
_ 3. Were the goods short-delivered, lost 
intransit? On defendant. ' 
. 4. To what compensation are the plaintiffs 
entitled? On defendant. . 
It found issues Nos. 1 and 2 in favour of 
thedefendantand issue No.3 in favour of 
-the „plaintiff and dismissed the suit, 
. leaving the parties to bear their own costs. 
On appeal the learned District Judge held 
the execution of the Risk Note by the plaint- 
iffs proved but passed a decree in-favour 
-of the plaintiffs for Rs. 528-10 on the ground 
that the Risk Note was inoperative as it had 
“not been executed on-the same day on 
which the Forwarding Note and the Railway 
Receipt were executed and also because it 
had not been proved that the consignment 
was actually carried by the Railway at 
reduced rates. _ : 
The defendant Railway has filed a second 
appeal and on its behalf the learned 
Government Advccate has contended that 
the Risk Note is not inoperative in any 
way. The Railway Receipt (Ex. D-X) 
bears the date 6th of October, 1922, while 


-the Forwarding Note (Ex. D.-3) produced ` 


by the defendant is dated the 4thof Oc- 
tober, 1922, The Risk Note Ex, D-2 is in the 
usual printed form and the relevant por- 
-tion reads:as follows:— 
_ "Where as the consignment of...tendered 
byme as . per forwarding order No.......of 
this date for despatch by the East indian 
Railway, Administration or their transport 
agents or carriers to Delhi Shahdara Station 
and on which | have received the Railway 
Receipt No. ...... of same date is charged at a 
Special reduced rate etc. ete.” ` s 
. Jtwillbe noticed that according to the 
printed form the Riek Note, the Forwarding 
Note and the Railway Receipt must be 
executed on one and the same date and in 
this particular Note, itis recited that they 
all bear.the same date. But, as already 
slated, the Forwarding Note, produced by 
.ihe Railway ‘was not executed on the &th 
«but bears the date 4th October and the 
recital in the Riek Note, ihe Forwarding 
Noleand the Railwsy Receipt all bear the 
pame Gate is incorrect, The question for 
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decision, therefore, resolves itself to this, , 
whether the Risk Note has become inopera- 

tive by reason of the fact that no Forward- .'. 
ing Note of the dateon which the Risk Note 


was issued is forthcoming and the recital .. 


in the Risk Noteto.the contrary is wrong. . 
The learned Government Advocate argues. 
that this is an immaterial error and does 
not in any way affect the relative rights of 
the parties. .Mr. Shamair Chand, on the 
other hand, contends that the terms of 
the Note must be strictly construed and 
that rigid adherence to the printed form 


.is essential~.before it can be operative, . 


Neither party has cited any authority, ~ 
English or Indian, before me and so far as . 
am aware the case is one of first impres- `` 
sion. lhave, therefore, given the matter 

much careful consideration and have reach- . 


‘ed the conclusion that the respondent's, . 


contention must prevail. E 

-In el. (1) of s. 72 of the Indian Railways 
Act itis enacted that the responsibility of a 
Railway Administration for the loss, destruc- _ 
tion or deterioration of goods-delivered to it . 
to be carried by Railway is subject to the 
other provisions of the Act, that of abailee 
under the Indian Contract Act. Clause (2) 
of thesame section declares that an agree- - 
ment purporting to limit this responsibility 
shall, in go far as it purports to effect such '- 
limitation, be void except when it falle . 
within one of the two exceptions mentioned. . 
therein. The first of these exceptions ia 
when & Risk Note in one of the forms ap- 
proved by the Governor General in Council 
bas been duly executed, It will be seen 


‘that the Legislature after declaring that 


the liability of the Railway is that of a 
bailee, has jealously guarded any limitation: 
of such liability, except when the consignor 
has agreed to cut it down by executing 
a Note in the form approved by the Gover» 
nor: General in Council, 

It seema:to me that in order to bring a 
case within the exception strict compliance 
with the terms is necessary and before the 
Railway can claim protection by reason of 
the execution of the Risk Note, it lies on it 
to prove that the particular Note relied on, 
is both in form and in substance one of 
those approved by the Governor-General 
in Council, It is one of the established 
canons of interpretation of Statutes and 
doctments that exceptions are tp be taken 
most strorgly against ihe party for whcse 
benefit they are introduced, end there is 
authority -for the proposition that “even 
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though the document might have been 
executed by the other party the words in 
which the exceptions are expressed are 
considered as his words". See Beal's 
Cardinal Rules of Interpretation, page 183. 
Reference may also in this connection be 
made toa Division Bench decision of the 
Caleutta High Courtin Mohabarsha Banka- 
pur v, Secretary of State for India (1) where 
a clerical defect in Risk Note B was held 
fatal to the defence of the Railway against 
its liability as a bailee: < : 

According to the Risk Note B a8 approv- 
ed by the Governor- General in Council, the 
Forwarding Note,the Railway Receipt and 
ihe Risk Note must all be executed on the 
same date. Here the Risk Note is, as 
already pointed out, of the 6th and the 


Forwarding ‘ Note of the 4th October. 


‘There ie no proof that they were executed on 
the same date and not on the dates which 
they actually bear. Whether the discre- 
pancies are due to oversight or design, fact 
remains that this particular Risk Note is 
notin the approved form and it cannot 


afford immunity to the Railway from its- 


liability asa bailee. 

Further, it must be noted that the plaint- 
ifs had sufficiently denied that the goods 
had been carried by the Railway ata reduc- 
ed rate andthe point was put in issue, the 
onus of which had been laid on the defend- 
ant. But no evidence was produced to 
discharge this onus, and, as pointed out 
by the learned Additional District Judge, 
the Railway clerk Surainder Nath who 
appeared asa witness did not depose to the 
goods having been carried at reduced rates. 
The matter was within the special know- 
ledge of the Railway and could have been 
easily proved from their books. In these 
circumstances, the learned Additional 
District Judge was fully justified in finding 
this issue against the defendant, The 
learned Government Advocate has argued 
that on the finding that the Risk Note had 
been executed by the plaintiff, the burden 
of proving that the goods were not carried 
at a reduced rate, (as stated in the body 
of the note) shifted onto the plaintiff and 
he ought to have proved that the goods had 
not been carried atareduced rate. But the 
defendant did not object to the form of 
the issue or the allocation of onus in either 
ofthe Courts below and I cannot allow 
thé question to beraised for the first time 
in second appeal, ; 

(1) 32 Ind. Cas. 303; 20 O, W, N, 685: 


att MOHAMMAD v, RAMLA, 
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Mr. Shamair Chand forthe respondent 
sought to challenge the finding of the” 
learned District Judge that -wilful negli- 
gence on the part. of the Railway had not 
been proved. Butthis was aclear finding 
of fact with which this Court could not 
‘interfere and I did not accordingly allow 
him to argue this point, 

Having regard to my $fndings on the 
main point argued, the plaintiffs-respond- 
ents succeed and-their claim was rightly 
decreed by the leerned Additional District 
Judge for Rs. 528 1U. The appeal fails and 
is hereby dismissed, but under the circum- 
stances I leave the parties to bear their own 
costs in this Court. 

RL, Appeal dismissed. 


LAHORE HIGH COURT. 
Seconp CIVIL Apparat No. 364 or 1927. 
Deeember10, 1927, 
Present:—Mr, Justice Zafar Ali, 

ALI MUHAMMAD AND ANOTHBR— 
DaranDanTts—APPELLANTS 
versus 
- RAMLA AND OTHERS—PLAINTIFFS 
— RESPONDENTS, 

Civil Procedure Code {Act V of 1908),s. 100— 
Punjab Courts Act (VI of 1918), s. 41—8econd appeal 
~Erroneous exclusion of evidence—Iinding of fact, 
disturbance of— Registration Act (XVI of 1908), s. 17 
— Letter to Patwari asking to make entries in favour 
of other person— Registration. 

A fiading of fact arrived at by exeluding from 
consideration a piece of documentary evidence on 
the erroneous ground that the document is in- 
admissible for want of registration is liable to be 
get aside in second appeal. 


Aletter sent to a Patwari by an owner of land 
intimating that he had given away theland to a 
particular person and that entries in the revenue 
papers should be made accordingly is neither a deed 
of gift nor of sale and is not compulsorily ragistrable. 


Second appeal from . & decree of the 
Senior Subordinate Judge, Hoshiarpur, 
dated the 8th November, 1926, reversing 
that of the Subordinate Judge, Fourth Olass, 
Gurdaspur, dated the 3rd August.1925. 

Mr. Niaz Muhammad, for the Appellants, 
Mr. Din Dayal Kapur, for the Respond- 
ents, ` 


JUDGMENT.—This suit for possession. 
of asmall plot of land was dismissed by 
the trial Court but on appeal the learned 
Senior Subordigate Judge of Gurdaspur 
decreed the suit finding that the sale get 
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up by the defendants was not proved. 
This finding of fact is vitiated by the 
circumstances that the learned Senior Sub- 
ordinate Judge excluded from considera- 
tion a piece of documentary evidence on 
the erroneous ground that the document 
was inadmissible’ in evidence for want of 
registration. This document is a letter gent 
to the Patwariby the plaintiff's father who 
was the owner of the jandintimating that 
he had given away the land to Khair Din, 
and asking that entries in the revenue 
papers should be made accordingly. The 
learned Counsel for the plaintiffs-respond- 
ents concedes that this letter was neither 
a deed of giftnora sale and was notin- 
admissible in evidence. The lower Ap- 
pellate Court held that it was a deed of 
gift. Further the opinion of the Senior 
Subordinate Judge that the land sold was 
not specified is also incorrect because it 
is clearly specified in this letter. The 
letter was proved by the evidence of Khair 
Din whois mentioned in the letter’ itself 
and who took it to the Patwari. The oral 
evidence coupled with this letter and the 
fact that the defendants have been: in 
possession eversince fully proves the sale 
jn favour of the defendants, 

I, therefore, accept this second appeal 
and reversing the judgment and the decree 
of the Senior Subordinate’ Judge restore 
that of trial Judge. Plaintiffs should pay 
defendante’ costs throughout. 

' RL, Appeal accepted, 


LAHORE HIGH COURT. 
- Mi&ORLLANEOUS First A»PEAL No, 729 
or 1927, 
December 6, 1927. 5 
. Present:—Mr. Justice Zafar. Ali. 
INDIAN MEROHANTS BANK, Limiten 
in Liquiparion, lHRocGH MR. MADAN 
GOPAL BONI, OFFIOIAL LIQUIDATOR, 
AMRITSAR—AEPELLANT 
VETSUS 
`- Bava JAGINDRA SINGH— 
OBJEOCTOR-— RESPONDENT. 
Companies Act (VII of 1918), s. 88—Jurisdiction 
of Civil Courts to decide questions under “the section, 
*The ordinary Civil Courts have jurisdiction to 
decide questions falling within s. 38 of the Com- 
panies Act, — ; i 
Union Indian Sugar Mills Co,*Ltd, v. Jai Deo (1), 
referred to, . i 


MADAN GOPAL SONI V, JAGINDRA SINGH, 
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Miscellaneous first appeal from an order 
of the Additional District Judge, Amritsar, 
dated the 17th January, 1927. 

Mr. Madan Gopal, for the Appellant. 


Mr. Shamair Chand, for the Respondent.. ^ ` 


JUDGMENT.—Tnhis is an appeal by 
the Official Liquidator of the Indian 
Merchants Bank, Ltd., Amritsar, against 
an order of the Additional District Judge 
of Amritsar, refusing to place on the list 


of contributories the name of Bawa Jagind- ' 


ra Singh respondent, 

The order is based on the finding -that 
Jagindra Singh's application. for shares 
was subject to acondition which was ac- 
cepted by the Board of Directors but was 
not fulfilled and that Jagindra Singh had 


"obtained an ex parie decree against the 


Bank for refund of the money that he 
had paid with his applieation for shares. 
The alleged condition was that a branch 
of the Bank would be opened at Muktsar 
for 12 months. A branch was opened but 
was closed afterone month. One of the 
late Directors of the Bank appeared in the 
witness-box and deposed - that.the condi- 
tion set up by the respondent had been 
agreed upon. There was no evidence in 
rebuttal, So the finding that the alleged 
condition precedent was proved cannot be 
interfered with. Further there was a dec- 
ree of a Civil Court based upon thatcon- 
dition, The Official Liquidator, however, 
contends that the Civil Court had no juris- 
diction in the matter and refers tos. 38 
of the Indian Companies Act in support 
of this contention. 
not exclude from the jurisdiction of or- 
dinary Civil Courts a suit of the class in 


question. In Union Indian Sugar Mills Co., ` 


Lid. v. Jai Deo (1) it was held on a con- 
struction of s. 38 of the Indian Companies 
Act of 1913 that the District Judge is not 
obliged to decide a question of title rais- 


eQ in a proceeding before him under this . 


section. This indicates that the jurisdic« 
tion of Civil Courts to decide questions 


falling within the purview of s. 38 is not: 


excluded. «The decree in question though 
ex porte i8 binding on the Bank, and the 
Official Liquidator is not competent to 
impugn it. This being so the appeal fails 
and is dismissed with ecsta. 

R. L. Appeal dismissed. - 

(1) 65 Ind. Cas, 291; 44 A. 151;19 A. LJ, 9375 
ALR, 1922 All, 298, ^ . 


But that section does , 


` 


3 
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: (MADRAS HIGH COURT. 
APprEAL Sout No, 304 oF 1995. 
.^. March 14, 1927. 
Present:—Bir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, and Mr. 
. Justice Srinivasa Ayyangar, 
KODALI NARAYANA-—PLAINTIFF 
—APPELLANT 


25s 2 Versus 
KALLURI SUDARSANAM “inp - 

`- OTHERS—D &FENDANTS— RESPONDENTS. 

; Hindu: -Law—Widow--Minor ‘presuinptive rever- 
sioner —Compromise. by guardian waiving objections to 
future alienations bj widow, validity of. ud - 
Under the Hindu Law, it is.not competent to the- 


' guardian of à minor .presumptive reversioner to 
enter into a compromise on “behalf of the minor 
agreeing not to. question ary future.alienations by 
.the widow inasmuch as the agreement relates. to à 
mere spes successionis and not to any right or interest 
.A-prosenti, — . 5 
` Amrit Narayan Singh v. Gaya Singh (1), followed. 

Appeal against.a decree of- the Court of 
the Additional Subordinate Judge, Bapatla, 

“dated: the; 23rd December; 1924, in O..S.-No. 
“18 of 1924 (O. S-No. 32 of 1923 on the file 
of:the Gourt- of the Subordinate Judge, 
"Bapatla). c LE -l 
_ Mr. -P, Satyanarayana, for the Appel- 
dant. : T | sy TE 

: ente. GAS - PP. 

-- SUDGMENT:—With- regard to all 
“items in the schedule -to.the.plaint other 
.than.6 and.18. the -appeal is -elearly mot 
‘sustainable. The appellant who is the 
: plaintiffin the lower Courtinstituted:thesuit 
“for recovery of ‘possession of various items 
-on the ground. that. after the death of the 
-widow of the last male holder, he'became’ as 
reversioner entitled to all those properties, 

It has - been- found by the Court that -a 
„previous suit,- O, S. No..370 of 1889 on the 
file of the -District -Munsif’s Court of 
.Bapatla, -had been instituted on behalf of 
this very plaintiff when he was a minor, by 
“his mother as. next friend. In . that suit.a 
compromise .was entered ..ihto as'the result 
“of-which it- was ‘decreed that the plaintiff 
‘should get possession immediately ‘of some 
-` portion -of the property belonging to the. 
‘estate of the last male holder and that the 
‘alienations ‘so far effected. by the. widow 
should not bé liable to be called in question 
vy. thé plaintiff and also further that the 


‘plaintiff would not be entitled to question 


any future. alienations to be made by 
the widow. Sofar asthe other items, above 
referred to, are'concerned, it is clear that 
the transaction of compromise on which the 
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"Mr. Ch..Raghava ‘Rao, for . the ;Respond-. - 
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‘decree of the Court was based was merely 
voidable because it was within the province 


of a .guardian to enter infoa reasonable 
compromise of disputes in-a-suitiand the 


-decree not having been set aside within ‘the 


period allowed by the Law of Limitation, it 
must be held that the plaintiff isnot entitled 
now to ‘any remedy with regard to- these 
items.of properties. But the ease is entirely 
different with regard to items Nos. 6 and-18, 
Those items 'do-not appear to have been 


‘alienated before the date of the compromise : 


or the decree. Now the question is whether 
-a ‘minor's -guardian is entitled by any 
contract which might otherwise -be valid to 
bind a minor with regard to any agreement 
relating to what -is correctly déscribed -às 
spes successionis, Their Lordships of the 
‘Judicial Committe& in “Amrit Narayan 


Singh v. Gaya „Singh (1) clearly point.out . 


‘that no guardian of a Hindu minor has any 
right to geek to bind him by any contract or > 
agreement with regard to anything which 
“was not vested in the minor as property_or 
right or ‘in other words, with regard to spes 
‘successionis, This is what their Lord- 
‘ships say:— : f gre 


“A ‘Hindu reversioner .has no.tightor 
interest in presenti in the property which 
the female owner holds for her life. Until 
it vests in him on her .death, should, he 
Survive her, he has nothing.to assign-or :to 
‘relinquish, or even to transmit -to his heirs, 
-His right becomes concrete only on-her 
demise; until then itis mere spes succes» _ 
sionis. His guardian, ifhe -happens to be 
a minor cannot bargain with it on his behalf 
or bind him by any contractual engagement 
in respect thereto," ` ; 

It is clear. that to- hold otherwise would 
lead to very serious consequences.. After 
alk the extent to which a -guardian might 
‘bind a minor by his acts is really limited 
by the extent to which the minor might be 
-regarded as benefited by the acts of the 


guardian and. obviously in respect- of. a 


dealing with regard to. what. is neither a 
right nor property but mere spes successionis, 
‘it is. clear that a guardian should not 
be regarded as having any power to enter 
into any binding engagement on behalf of 
the minor, In this case it -appears that 


(1) 44 Ind. Cas. 408; (1918) M. W. N. 308; 93 M. Le 
TT. 142; 22 O. W. N. 409; 27 O. L. J. 206; 34 M. D.J: 
208; 4 P.L. W. 221; 18 A.L.J. 265; 7 U.W., 581; 
20 Bom, L, R. 546; 45 O, 690; 45 I, A, 85 (P, CJ, 
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- though the defendants set up alienations by 
the widow in respect of even items Nos.6and 
18 such deeds of alienation have not been 
produced or filed in Court. How- when the 
.. defendants evea fail to produce such a sale- 
deed, the lower Court came to hold that 
. there.was a sale it is difficult to understand. 
Mr. Raghava Rao, the learned Vakil for the 
respondents, states that there is no finding 
-that these alienations were subsequent in 
` date to the compromise or the decree. If so 


^ 


1 


| itis really necessary that the lower Court - 


. Should actually find whether these were 


alienations effected by the female holder . 


. subsequent to the date of the compromise, 


If so, it would follow from what we have - 


said already that the alienations should not 
be binding on the minor, Mr. Raghava Rao 
raises alao another point with regard to item 
. No. 18. He states that subsequent to the 
alienation the purchasers, at any rate, some 
subsequent purchasers, have made some 


improvements on the property and 
-as they made the improvements dona 
. Jide the value of the improvements 


should be made good to them before any 
decree is passed for delivery of possession 
of the property in favour of the plaintiff. 
"The circumstances under which the said im- 
provements are alleged tohave been made 
-should also be inquired into by the lower 
"Court and the question whether in these 
‘ circumstances the plaintiff is liable to pay 
the value of the improvements and if so, 
‘what amount would have to be determined 
“by the lower Court, In respect of item No. 6 
"the objection is taken on behalf of the re- 
 Bpondents that it is not the whole item now 
‘shown as item No. Gin the schedule to the 
_ plaint that was part of the estate of the last 
male holder and that it was only a part of it 
“that related to the estate, the other part 
having been purchased by the pregent 
holders from third parties altogether. As, 
however, the lower Court has found that it 
is only aportion of item No.6 that was really 
part of the estate of the last male holder, it 
would follow that the relief to which the 
plaintiff is entitled must be confined to that 
part. The’ decree ofthe lower Court jg 
reversed with respect to items Nos, 6 and 18 
and the case will be remanded to the lower 
Court in order to make thé inquiry and 
‘give findings with regard to all the mattera 
already indicated. The plaintiff would also 

“ be entitled to an inquiry ae to the amountof 
. mesne profits which the defendants Nos. 21 
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to 24 are liable to pay to him in respect of 

the said item, Each party will bear his 

costs of this appeal. : 
V. N. V, Appeal allowed in part, 


MADRAS HIGH COURT. 

recono Orvin ArPEAL No, 1407 oF 1924. 

March 23, 1927. : i 
Present :—Mr. Justice Srinivasa Ayyangar. 
MARUTHAPPAN ASARI—PLINTIFF—,. . 
APPELLANT . 
- Versus 3 
MARIMUTHU AGARI—DREFENDANT— 
RESPONDENT, 

Specific Relief Act (I of 1877), s. 9—Swit based on 
possessory title apart from s. 9—Pleas—Pleadings— 
USA of basis of suit in appeal, permissibility 
[^ 


“A suit based on possession by plaintiff and 
wrongful dispossession by defendant can be main- 
tained even apart from s. 9 of the Specific Relief Act. 


- [p. 193, col. 1.] 


a suit is instituted under the provisions of 


. that section, it is not open to the defendant to set 


up any question of title to the property and all 
that the Court is called upon to enquire. into and 


. decide is whether or fot the dispossession was dus 


to a wrongful act of the defendant. But ifa claim 


-for possession is intended to be sustained on the 


mere ground that the plaintiff was in lawful pos- 
session of the property and he was dispossessed of 
the same by the defendant committing an act of 
trespass, ib is incumbent on the plaintiff to set up 
such a case. If no such case is set up and ifthe 
plaintiff comes into Court merely setting up title 
in himself either under documents of title or ac- 
quired by adverse possession then the defendant 
is not bound to set up any title to the’ property in 
himself and may, if he so wishes, sit tight on the 
possession of the property and put 
the plaintiff to proof of the one or the other of the 
alternative titles set up. In such a case if the 
plaintiff should fail to establish either of the two 
alternative titles he fails and will be non-suited. 
| ibid. | ‘ 

Before a plaintiff could be allowed to set up @ 
claim to relief by way of delivery of possession of 
property on thé mere ground of previous law- 
ul possession of the property, he must afford an 
opportunity to the defendant, if so advised, to set 
up a title t$ the property superior to the one set. 
up by the plaintiff himself. [p. 195, col. 2.] 


Second appeal against a decree of the 
Court of the Subordinate Judge, Tinne- 
velly, in Appeal Suit No. 172 0f 1923, prefer- 
red against that of the Court of the Dis- 
trict -Munsif, Tenkasi, in Original Suit 
No, 323 of 1920. 


Mr. T, L. Venkatarama ` Iyer, for the 
Appellant, l 
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JUDGMENT.—The only point taken 
by the learned Vakil for the appellant 
in this case has reference to the possibil- 
ity of the plaintiff's action being regarded 

“by the Court not as one based on title 
acquired by adverse possession aS was 
sought to be done in the alternative in 
both the lower Courts but on a third 
ground altogether, namely, that the plaint- 
iff while being lawfully in possession of 
the property has been deprived of that 
possession by a wrongful act of defendant. 
1 do not for a moment wish to say that 
such a suit may not be maintainable apart 
altogether from the provisions of s. 9 of 
the Specific Relief Act. No doubt, if the 
suit had been instituted under the pro- 
visions of that section if would not be 
open to the defendant to set up any ques- 
-tion of title to the property and all that 
“the Court would be called tipon to enquire 
“into and decide would be whether or not 
“the dispossession was due to a wrongful 
act of the defendant. But if the claim 
was intended to be sustained on the mere 
‘ground that the plaintiff was in lawful 
‘possession of the property and he - was 
dispossessed of the same by the defendant 
committing an act of trespass if seems 
‘to me that itis incumbent on the plaint- 
iff to set up sucha case. Iino such ease 
is set up and if the plaintiff comes into 
Oóurt merely setting up title in himself 
either under documents of title or acquired 
by adverse possession then conceivably the 
defendant is not bound to seb up any 
“title to the property in himself and may 
if he so wishes sit tight on the mere fact 
of possession of the property and put the 
plaintiff to proof of the one or the other 
of the alternative titles set up. Insucha 
case if the plaintiff should fail to establish 
either of the two alternative titles he 
fails and will be non-suited. If, however, 
a plaintiff should intend,to rely on the 
mere fact of his having been in lawful 
possession of the property and allege that 
such lawful possession he was*deprived of 
by the wrongful act of the defendant, the 
well understood rules of pleading would 
.require that the plaintiff should set up 
a case, because in such case itwould be 
open to the defendant to go further and set 
up or seek to set up his own superior 
title to the property and, if such title 
should be found, the Court would be bound 
to non-suit the plaintiff even though, pre- 
yious tothe actof trespass, the. plaintif 
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might be found to have been in lawful 
possession of the property; in other words, 
before a plaintiff in such a case could be 
allowed toset up a claim to relief by way 
of delivery of possession of the property 
on the mere ground of previous lawful 
possession of the property, he must afford. . 
an opportunity to the defendant if so 
advised, to set up a title to the property 
superior to the one set up by the plaintiit 
himself. That appears to have been clearly 
not done in this case, The learned Vakil 
for the appellant admitted frankly that 
no such case was outlined in the plaint 
and it was he that on perusing the records 
-in this case thought of the possibility of 
the plaintiff's case being so regarded. The 
point does not also appear to have been 
taken in either.of the Courts below. Ifsuch 
a cause of action should be allowed to be set 
up, it may be and I do not think it necessary 
to express any final opinion in the matter— 
that the Court would be required to en- 
‘quire into and find asa fact whether the 
act by which the defendant got into posses- 
sion of the property was really a wrongful 
act or an act of trespass because, unless 
-it were a wrongful aet, auch a cause of 
action would not be available to the 
plaintiff. I am clearly of opinion that 
allowing the plaintiff at this late stage to 
set up a new case which was not referred 
to in the plaint or taken ia éither of the 
lower Courts would really work great in- 
justice by reason of the defendant-respond- 
ent not having been afforded an oppor» 
tunity to mee& such a case or plead to it. 
The second appeal must, therefore, be 
dismissed. As the respondent does not 


appear, it will be dismissed without costs. ` 
Y. N. V. Appeal dismissed, - 
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‘MADRAS HIGH COURT. 
Second Orvii, APPEAL No. 1397 or 1924. 
e March 24, 1927. 
Present:—Mr, Justice Srinivasa Ayyángar. 
A. M..PONNUSWAMI CHETTIAR 
' AND OTEERS— PLAINTIFF3—À PPRLLANTS 
ne E versua 
Tar BRITISH INDIA STEAM 
. NAVIGATION COMPANY Lip., AND 
ANOTHER — DEFENDANTS— RESPONDENTS. 
ie aritime Law—Bill of Lading—Exemption from 
liability —Burderi of proof—Goods unidentified — 
Apportionment of loss." ` 
"Reliance upon ‘any clause ‘exempting shipowners 
from Liability for non-delivery of: goods may -be-made 
good if itcan be -shown that the whole quantity 
failed or omitted to 
omitted to" be delivered ‘because of some ‘reason 
which: gave exémption in ‘respect of which “the ship- 
owners were exempted from liability. The ship- 
owners have got to prove this and such-a thing 
cannot be held tó be proved, if, apart altogether 
from the quantity of unidentifiable goods’ which were 
landed; there were other goods which-are admittedly 
missing and it is not certain whether the ` goods 
failed and omitted to be -delivered to the claimant 
could not have {been among the goods’ which be- 
came inissing in ' that ‘hanner. In ‘such ‘tases ‘the 
burden is on -the ‘shipowners ” to ‘establish by- clear 
and“ cogent evidence that their ‘inability to deliver 
was entirely due to causes or reasons in respect of 
which they had an exemption under the clauses of 
the Bills of Lading. [p 197, cols. 1r& Ey ra 
- Sandeman v.-Tizack & Branfoot Steamship Cai, 
(1), followed. - . i 
* Second- appeal -agdinat-the décree ‘of the 
Court ~of the : Subordinate Judge, :Nega- 
patam,-in A.-S.. No. 10 of :1924, preferred 
|, against that of the Court of the District 
Munsif, Negapatam, in-O. 8. No. «227: of 
1920, 


‘Mr. A. Krishnaswami Tyee, for the ‘Ap- 
pellants. _ A 
Mr. 0.. T. Govinda Nambiar, for the Re- 
Spondents, . | 
JSUDGMENT.—This is a somewhat 
difficult case raising a somewhat 'interést- 
ing question of Maritime Law. The. plaiztt- 
iff, whois the appellant before me, institut- 
ed fhe suit against the British India Steam 
Navigation Company, Limited, and the 
Madura Company, Limited, making both of 


‘them defendants and claimin g the value of . 


109 bags of rice alleged by him not to have 
been duly delivered according to the terms 
of the Bill of Lading in respect of a consign- 
ment ofa very large quantity of bags of 
rice and broken rice consigned to him from 
Rangoon. The.total quantity of bags short- 
delivered to him was 335, Out of these it 
is found that in respect of 1(2 bags and 
- another lot of 15 he gotpaid by the Insur- 
pnce Company and in respect of another 
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be delivered was so failed o, thrown into the sea. 
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. quantity of 108 bags the defendant Cóm- 


-panies'or Oompany admitted liability and 
‘paid the value. Out of the remaining 110 . 
bags the plaintiff admitted that one bagóub ` 
of the total 222 which were found to have 
‘been damaged by sea water bore his marks 
and, therefore, in respect of that one bag the 
plaintiff has made no claim.against the de- 
fendants. That was how: the claim came ‘to 
‘be limited and to be for 109 -bags. The 


‘trial Court granted a decreein favour of the 


plaintiff. The defence of -the defendants 
was that 222 bags -were found to be ‘sea- . 
damaged: and unfit for consumption and: so 
‘dealt with by ‘the Port Authorities -and 
The'marks on these 
222 bags were unidentifiable and, therefore, 
these 222 bags must be presumed to have 


"belonged rateably to the various consignors 


according to &he-number of bags consigned 
by each. Apparently, though it does not 


‘seem to appearon the evidence, the. payment 


‘made by the defendant Companies was on 
"working out on ‘that -basis. They seemed 
‘to have taken the -222 “bags sea-damaged 
-and, arriving at the’proportion allottable 
tothe plaintiff .and finding the -same-to be 
110, appear to have: admitted -liability tin 
respect of the balance: of 108 and . paid up 
-‘thesame, In the’ Court -of first :instance 
‘the District Munsif found:as-a fact. that 
the case set up by the defendants -was not 
'éstablished, namely, that the marks were 
‘unidentifiable arid held for the contention: of 


- the plaintiff that they were identifiable and 


thatenone of- the bags except .the-one 
which was given up bore the marks of the 
‘plaintiff. On that:ground he came-to the 
conclusion that the only ground of exemp- 
tion pleaded -by the defendants, namely, 
‘that the'109 were included in-the. 222, not 
having been made out, the ‘defence failed 
and he gava judgment accordingly for the 
plaintiff, The learned-Subordinate: Judge 
in the lower-Appellate - Court, : however, 
found the issue whethér. the marks on. -the 
222: bags were or were not identifiable -in 
favour of tife defendants and according: to 
their contention and -holding that they 
were,-as contendéd for, unidentifiable, :held 
that on a principle of equity thedefendants 
were'entitled to apportion the. 222 bags 
according to the total numher of bags con- 
stituting each consignment « and on that 
basis plead exemption: so far.as the plaintiff 
was concerned in respect of the :109 : bags, 
This second appeal has been filed . against 
that judgment of the Subordinate Judge, E: 
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The: learned. Vakil for the appellant who: 
argued the case carefully: and clearly has 
drawn my attention tothe-case of Sandeman.. 
v. Tyzack & Branfoot Steamship Co. (1). 
It is clear on a perusal of-the judgment: 
of the Law Lords in that case that- the case: 
of Spence v. Union Marine Insurance 
Co. (2) was the:leading: decision.in which. 
the, theory of tenancy-in:common: in; 
respect ofthe entire lot of unidentifiable 
goods was first postulated and made: the. 
ground, of decision. But it is necessary to, 
observe in connection with that case that 
there was:no doubt whatevar that the entire: 
quantity of undelivered goods. in respect 
of the consignments: by the-particular ship 
was there and, as all the goods were there: 
but only the marks were obliterated, the: 
shipowners by the conditions of the Bill 
of Lading were not bound: to deliver, 
according-to marks and, as it is perfectly: 
clear, that all. the goods.remaining: to be: 
delivered must be-comprised in this.entire; 
lot of unidentifiable: goods and so- they, 
wére-entitledto apportion them. proportion- 
ately amongst the various. consignees, 
according to the-total quantity of their- 
consignments. Though, the. principle of: 
that case was, not questioned in the. case 
before the House of Lords, their Lord- 
ships in the House of Lords differ- 
entiated that. case from the one before 
them by pointing outthat, in the case they 
were considering, it was clear that there. 
were; other missing bales and it could 
not possibly be: postulated: that the: bales 
omitted to be delivered to the claim- 
ent. in that case. had not 4 been among: 
the- bales: that were. missing, apart from: 
the, quantity. which remained there. un-. 
identifiable. In other, words, the prin- 
ciple.of the decision of their Lordships. 
appears to be. this: Reliance upon any: 
clause. exempting shipowners from. 
liability may, be. made good if it, can be. 
shown. that the whole quantity. failed. 
or omitted to be.delivered was. so failed or. 
omitted tobe delivered because: of some. 
reason which gave exemption,in respect.of. 
which the shipowners-were-exempted from. 
liability. This, however, the shipowners, 
have got to prove. Such a, thing cannot, 
be held to be proved. Their Lordships.said. 
if, apart altogether from the quantity of 


(1) (1913) A, O. 680; 83 L. J. P. O. 23; 109 L. T. 580; 
518. J. 152; 29 T. L. R. 694. 

(2) (1868) 3 O. P. 427; 37 L. J, O, P, 169 18 L. T 632; 
16 W,.R. 1010, 
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unidentifiable goods which were landed,. 
there were other. goods which are. admit: 
tedly: missing:&nd one. cannot be: certain: 
whether the: goods failed. and omitted to be: 
delivered to the claimant could not have: 
been among the goods which - became. 
missing in that manner. To put the same 
matter in another way, the burden is: on 
the shipowners to establish by clear. and. 
cogent’ evidence- that their inability to 
deliver was entirely due to.causes or rea- 
sons in respect of which: they had an ex- 
emption under the clauses of the Bills. of. 
Lading. Now then, if that is.the true: prin-. 
ciple, as I take it to be, the question is, what 
isthe.result'we arrive at on the applica- 
tion:of those principles to the present case ?- 
At first I. was inclined to. agree with the 
eontention on behalfof the appellant that, 
on:the authority of Sandeman’s case(1) there; 
was. no:room. in this case. for the; applica-. 
tion of the doctrine of tenants-in-common: 
in;respectof unidentifiable goods, because. 
itis clear- on. the facts of this case- that. 
apart altogether from the goods in respect. 
of which the plaintiff was able. to-obtain. 
damages from the. Insurance, Oompany- 
andsapart, from the 222 bags of-unidenti- 
fable goods, there were other goods, 
which were missing or which were lost- 
If there. had. been no such loss, it is- 
difficult to. conceive how the. defendants 
could have agreed to be liable for .108 
bags which they did. If, therefore, there 
were: other bags also that: were lost-in the. 
course of the voyage, then one. cannot. be 
certain. whether the. total of 109.bags in 
respect of which. the plaintiff makes; the. 
claim were not*ineluded:or. comprised. in. 
the quantity lost during the voyage in. 
respect of whieh the defendants. admitted. 
liability. If; therefore, on the facts- of. the. 
present case,we could not: be certain that 
in.the 222 bags of unidentifiable goods, 
there were any belonging to the plaintiff, 
it is impossible to hold that the defendants. 
have made out the ground of exemption- 
from liability. But Mr; Nambiar, the. 
learned Counsel for the defendants, has 
drawn my attention to Ex, V (a) in this case, 
It is a statement ofoutturn of cargo. by 
the steamer in question. There, under. 
the heading of “Manifested quantity”, it is 
noted that the total number of- bags was 
84,182. Under the second column “Boat 
note quantity" is shown as 84,016 and. 
under the third column the “Actual landing. 
quantity" is-also shown as 84,016, Thug 
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"jt would be seen that the difference bet- 
ween the manifested quantity and the boat 
note quantity is only 1t6bags; that is to 
say, the total number of bags that were 
‘omitted to be delivered -to the various 


consignees apart from the unidentifiable 
goods and also the goods in respect of 


which insurance claims have been made’ 


and admitted.was 166. Out of this 166 
the defendants have already paid for 108 
bags. The receipt of the value of those 
. 108 bags is admitted. The balance of the 
quantity lost ‘or unaccounted for by the de- 
fendants is only 58. Applying the principle 
of the two decisions referred to above, 
what we find is that it is possiblé that all 
these 58 bags also were bags belonging tọ. 
the plaintiff and, therefore, bags in respect 
of which the-defendants were liable under 
the Bill of Lading and could claim no 
exemption, But that is taking it against 
the defendants atthe very highest, though 
I have no doubt itis most unlikely. How- 
ever, when it is a question of the applica- 
tion of such general principles and burden 
of proof, I think the proper method is to 
take it against the party at thevery highest 
and compute on that basis. So, taking 
and assuming that all the other 58 bags 
which were also lost belonged to the plaint- 
iff, we find that the remaining 51 bags must 
have been included inthe 222 of unidenti- 
fiable goods.‘ This is a result arrived at 
by mathematical calculation in respect of 
which it seems to me there cannot possibly 
be any doubt. I may, however, advert in 
this connection to an argument attempted 
to be put forward by the learned Vakil 
for the appellant with regard to Ex. V-(a). 
He tried to argue that that statement 
eannot be relied on for the purpose of 
showing-how many bags were lost otherwise. 
Butit is a statement made in the usual 
course of business by respectable companies 
and I for my part refuse to accept the sug- 
gestion made on behalf of the appellant 
that the figures therein shown are not 
correct. It wouldlead to very serious con- 
gequences if responsible companies concer- 
ed with such alot ofshipping can be regard- 
: éd as capable of entering incorrect figures 
in the statements prepared in the regular 
course of business. I, therefore, reject 
this suggestion on behalf of the appellant 
altogether. Then the result is that, co far 
-as 5] bags out of the quantity claimed by 
the plaintiff are concerned, the defendants 
; have mathematically demonetrated.that at 
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least that number must have been included ` 
in the 222. Soin respect of that number: 
of bags they are exempt from liability- 
because they have been declared by the’ 
Port Authorities to- be unfit for,human con-. 
sumption and dealt with on that basis. 


- Under the Bill of Lading they are not liable 


for the obliteration: of marks and if, as: 
a matter of fact, there were 51 bags belong- 
ing. to the plaintiff in that quantity, they: 
are not liable for non-delivery of the sames: 
As regards the 58 bags, however, I must: 
find that, on the application of the very 
principles contended for, it has not been 
shown or, established that those were or 
must bave been included in the quantity: 
of unidentifiable goods. In the absence 
of any such evidence, the conclusion is 
clear that the defendants have’ not made- 
out the ground of their exemption. I have, 
therefore, come to the conclusion in this 
case that the decree of the lower Appellate: 
Court must be set aside and that, instead,: ` 
there must ba a -decree for the plaintiff. 
for 58/109 of the amount decreed in favour 
of the plaintiff by the Court of first. 
instance and, taking that the superior and 
the inferior bags were really proportionate, 
the amount would be Rs. 77080. This 
figure on calculation is admitted to be 
correct on both sides.  - . : 
Mr. Nambiar for the respondents took up 
another point with regard to the joinder of- 
defendants. He argued that the 2nd defend: 
ant, the Madura Company, Limited, was ad- 
mittedly styled by the plaintiff himselfasthe ` 
agent of the Ist defendant Company and 
there was, therefore, no reason for joining: 


“the 2nd defendant Company. But it must 


be observed that both the défendants have ` 
acted togethar in all these proceedings, - 
signed the same written statement, took 
the same pleas and acted in all proceedings: 
conjointly. No doubt, if the question had: 
been pressed, the plaintiff would have been - 
bound to elect to have the decree against 
only one of the parties and I have no’ 
doubt on the allegations it must be against’ 
the lst defendant Company alone. But I 
find that, though there was a decree parsed 
against both the defendants in the Court 
of first instance, there waeno ground of 
appeal taken -in the Memorandum of 
Appeal to the lower Appellate Court. I- 
must, therefore, assume that the objecticn 
on the ground of misjoinder of defendants 
was deliberately abandoned and, I have,” 
no doubt, for excellent reagons,. because it. - 


. trust. 
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is notorious that, though they are different 
companies, they have no different interests 
so far as ths subject-matter of this litiga- 
tion is concerned and, in these circum- 
stances, I do not think any useful purpose is 
likely to be served by pursuing the matter 
further, | 

There must, therefore, be a decree for 
Re. 770-8-0 in favour of the plaintiff with 
interest thereon from this date a till the date 
of payment. The parties will pay and receive 
proportionate costs throughout. 
[E Y. N, Y. 

Plaintiffs claim decreed in part. 





. MADRAS HIGH COURT. 
Civi, APPEALS Nos. 89 o» 1925 and 288 
oF 1926, 

: October 18, 1927. 

JPreseni:—J ustice Sir William Watkins 

Phillips, Krt., and Mr. Justice Ramesam. 

PIOHAI PILLAI alias AYYA PILLAI 

AND OTHERS—DEFENDANTS—APPELLANTS 

- versus 
` LINGAM IYER AND OTHERS—PLAINTIFFA 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Trust 
—Creation of public trust by widow— Recognition of 
trust even after widow's death by trustees in possession 
—Estoppel of trustees against denying validity of 


trust—Trust, whether ceases on widow's death—Gift. 


of property to chuttram charity—Enjoyment by trustee 
hereditarily—Dedication, whether only of income or 
of corpus— Persons interested’, meaning of —Residents 
of place—Right to rest in chuttram building—Suffici- 
ency of interest—Adverse possession—Acquisition of 
hereditary trusteeship by prescription-~ Suit in respect 
of charity—Fraudulent withdrawal—Res judicata. 

- Where a widow in possession of her husband's 
properties dedicated them to a trust, and even after 
her death the trustees in possession recognised the 
existence of the trust and acted on it: 

' Held, in a suit under s. 92, Oivil Procedure Code, for 
removal of the trustees, that it was not com- 
petent to the trustees in possession to deny that 
there was a subsisting valid trust or to contend that 
the trust came to an end on the death of the widow. 
[p. 200, col. 1.) 

A deed of trust in favour of a chuttram charity 
and for feeding Brahmins recited a “gift of the 
properties" and provided that the trustee should 
conduct the said charity enjoying “the properties 
hereditarily. There was also a clause for additional 
objects of charity which were to be met out of the 
income: s 

Held,that, on & proper construction of the deed, 
. the original dedication to the charity was of the 
whole property and not merely of the income from 
the property sufficient to defray the expenses of the 
p. 200, col. 2.] . 

Where ina suit under s. 92, Civil Procedure Code, 
ip respect of a chuttram charity, all the plaintiffs 
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were residents of the place in which the chuttramt, 
was situated, and, though the charity was largely 
for the feeding of poor persons and it was not shown: 
that any of the plaintiffs had received food in the. 
institution, it appeared that all the plaintiffs were 
persons who would be entitled to receive food in 
that chuttram under the terms of the original trust- 
deed if they so wished, and there was also a chuttram 
building which could be and was used by the plaint- 
iffs for staying in: 

Held, that the plaintiffs had sufficient interest in 
the trust within the meaning of s.92, Civil Pro- - 
cedure Code. [p. 201, col. I.] . 

Ramchandra Iyer v. Parameswaram Munbu (1), dis- 
tinguished. 

In order that a trustee may prescribe for here- 
ditary trusteeship, it is necessary that he must have 
prescribed for {that particular form of title. A 
person who has acquired title as a mere trustee 
cannot subsequently acquire the title of a here- 
ditary trustee by merely asserting it in proceedings 
[p. 201, cols. 1 & 2.] 

Persons interested in a public trust are not bound 
by the proceedings in a previous suit under s. 92, 
Oivil Procedure Code, in which no decision is arrived 
at and which is withdrawn fraudulently by the then 
plaintiffs. [p. 201, col. 2.] 


Appeals respectively against the pre- 
liminary and final decrees of the Court of 
the Subordinate Judge, Trichinopoly, in 
Original Suit No. 119 of 1922. 

Messrs, T. R. Ramachandra Iyer and 
S. R. Dikshit, for the Appellants. y 
. Messrs. K. V. Krishnaswami Iyer and 
K.G. Srinivasa Iyer, for the Respondents. 


JUDGMENT.—This is an appeal 
against a decree framing a scheme in 
respect of the suit charity and removing 
the defendants from  trusteeship. ` The 
suit properties which are said tobe the 
subject-matter of the trust belonged origi- 
nally to one Vaidyalinga Pillai who died 
leaving a widow Papammal, a son and 
two daughters. The sonand his wife pre- 
deceased Papammal on whom, therefore; 
the property devolved. In 1858, by Ex. B 
she gifted the greater portion of the suit 
properties for a chuttram and for feeding 
5* brahmins and 2 saivilesat Trichinopoly, 
She also purported to appoint trustees 
for the charity and mentioned 4 namésin . 
Ex. B- Apparently these trustees did not 
assume office during her lifetime but she 
continued to manage the trust until her 
death in 1875. After her death, Ayya 
Pillai, her son-in-law, and one of the 
trustees nominated in Ex. B took posses- 
sion and carried on the trust. He died in 
1877 leaving a Will under which he nomi- 
natedhis son Kunju Pillai to be the trustee, 
One Visalakshi, another daughter of 
Papammal, then put forward her claim 


* 
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but was vested in Kunju Pillai subjéet . i 


00 | 
to the property. and. filed a suit against. 


the. tenants. The. dispute between- her 


and Kunju- Pillai was' eventually com-: 


promised in-1878 under Ex. I. In this 
compromise the- trust was recognised, but 


to the: burden of- maintaining the ‘objecta™ 
of the trust; and-for this proposition’ he ~ 
relies on the language of Ex. J, where’ 
it is” recited that Kunju Pillai shall: 


certain additional properties were- added 
to the: trust property. and: ib was agreed 
that Kunju Pillai should ~ conduct. the - 


conduct the said charity enjoying thé said’: ` 
properties hereditarily. These words might = _ 
lend some force to the argument if they - 


.charity- and: enjoy: the properties 
hereditary trustee. From that day until 
his'deàth in:1915 Kunju Pillai was in 
possession.of the suit, property and after 


his death his sons, the defendants, have- 


as a- 


assumed possession. The plaintiffs having. 


obtained the: sanction’ ‘of the: 


under: s. 92, Oivil Procedure: Code; have 


Collector’ 


instituted this suit alleging. that the de-- 


fendants: have misappropriated. the trust 
funds:.- The: lower’ Court’ has. found that: 
the:defendanis.were trustees de son tort 


and that they must be removed from. 


management. and has framed a scheme.. 


. The- defendants now appeal and. the. 


first argument put forward is that’ the 
trust was not a valid trust as 


it was: 


made by Papammal who had only a. life- 


interest in- the: property. This 
parently correct, although there 
allegations: that she was given absolute 
ownership of the property dedicated to 
the. trust; but: after her death, her son- 
in-law Ayya. Pillai and his json Kunju 
Pillai. have always recognised the existence 
of. the trust. 
1913 Kunju Pillai always ascribed his 
right to. the property to the existencé of 
the trust. In settling the disputes in.1878 
with Viealakshi he recognised the trust 


created in. 1858 and was allowed to re- 


main in.possession of the trust- property, 
on that distinct, understanding.. Again 
in subsequent suits evidenced by Exs, 
K-I, O and O-I, FF, N II and III, Kunju 


is ap- 
are. 


In fact, from 1877 until. 


Pillai invariably rested his. right on the:. 


trust deed of 1858. It is, therefore, use- 
lesgenow to put forward the contention 
that the trust was nota valid trust and 


came to an end in 1877. It has been. 


- recognised continuously or established by 


stood alone as it would not’ be ‘quite 


obvious whether the enjoyment: of’ the 
properties was the“ primary consideration ^ 
or the conduct of the'charity. However,’ 
in an earlier portion. of the document re- 
ference is madeto the trust deed ofl858- 
and when the words “‘said-charity” are used 
they refer to the charity constituted in 
1858 by Ex. B. That document is per- 
fectly clear and gives the trust property 
absolutely to the trust; The following re- 
cital occurs in it: "I have- gifted. away 
cheis 391/8 ete.” From - this. document it 


` js perfectly clear that-the founder of the 


charity intended that the--property should 
belong.to the trust and that the wholé of 
the income should be applied- fot: the pür- - 
poses ofthe trust. No doubt; the value of 
the property has’ now: become’ largely 
enhanced and’ the: income is- very much 
in excess of what’ is necessary for the 
original. purposes specified’ in- Hx. B, pro- 
vision: was; however,- made- in Ex. I-^for 
additional objects’ of the charity: which. 
were to bemet' out.of the: income: It jB- 
therefore, quite’. clear’ that the’ original 
dedication.to the charity was a. dedication. 
of the whole‘of the property and. not -merely- i 
income from the property. sufficient to! 
defray the expenses of the trust. - — 
‘The contention that Kunju Pillai based" 
bisrights upon Ex. L is clearly, negatived Š 
by-his own statementé in various . legal pro». 
ceedings. in which he: definitely based- his 
right on.the trust deed .of 1858. In this view. - 
it must be held-that the: whole. of:thé ‘pro-- 
perty belongs to the: charity and:not merely: - 
a small portion of the income, The de-.. 
fendants, therefdre, are’ not ‘entitled. to the” 


income subject to the burden:of the: charity,; 


but the whole ofthe income of the -property:: 


suits for there have been: occasions on 
which those who would be entitled to the 
property as reversioners of Vaidyalinga ` 
Pillai’s son have put forward their claims. . 


must be ‘applied’ to the: purposes of the:. ` 

trust.- ` V MORAN MMC ME 
The next contention raised. is that the:, . 

present suit is not maintainable, because.. 


` These claims have been negatived and the , 


trust has continued eversincé. 


"The next-argument put forward by 


Mr. Ramachandra Iyer is (hat the plaint 


property is not. the property of the trust, 


the plaintiffs are not persons having ‘an in- 
terest inthe ` trust within “the meaning. of:: 
8..99 of the Code of Civil Procedure; and. 
reference is made to the Full. Bench . deci-.. 


sion of this Court ‘in Ramchandra Iyer- v, 
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Parameswaram- Munbu (1), In that case: 


there:were - two. plaintiffs, one. resident in. 


Tellicherry and: the othar:in: Madras: and 
the suit related:to.a temple in'Tellicherry. 


As regards one- plaintiff resident- in Telli-- 
cherry, no question. was. raised. before the- 


‘Full Bench.it. being taken for granted that 


he had an interest in the suit temple. As 


regards the resident; in Madras, it was held 
that the mere fact that he was a Hindu and, 


therefore, entitled to worship in the- plaint- 


temple did not give him an interest in the 
temple within the meaningof s, 99: Here, 
in the present'ease, the facts are entirely 
different. All.the three plaintiffs. are re- 
sidents-of the: place in which the chuttram 
is: situated. The- charity ia, no doubt, 


largely for the feeding of:the poor persons- 


and it is not shown that any of thè 
plaintiffs have received food in the in- 
stitution, but; apart from. that, there is a 
chuttram building and that can be utilized 
for staying in,- although charity in the 
shape--of food'is not accepted and we have 
the evidence of the third plaintiff that 
he: has often been to this- chuttram and 


stopped in. it and that fact is not seriously- 
disputed. The. first plaintiff alleges that.- 


he had frequently. gone to the: chutiram 
and. had asked for food but had: been re- 
fused. In any case, all the: plaintiffs are- 


persons who would'be entitled: to receive’ 


food in that chuttram under the terms 


of. the original trust deed if they so wished: - 
Iu these circumstances; it must certainly. 


be: held: that: they. have’ sufficient interest: 
in. the trust. within. themeaning of a. 92. 
The: next point is the- claim of: the de- 
fendants to'be. hereditary: trustees. It-has 
been found'that Kunju Pillai acquired: 
by prescription.a: right to. betrustee and 
it. is argued: that inasmuch as his here- 
ditary right was recognised in 1818: by, 
Ex. I-he must be held to-have prescribed 
‘for a.hereditary title, So faras Ex: I is 
concerned it is quite clear that the: re-- 
cognition of a hereditary title by: Visalakshi: 
his aunt, would- not by: itself confer such: 
a. title upon Kunju Pillai amd he could 
only get such a. title: if he prescribed: 
for. that particular form of title. Had: 
he.given: out to the world that he was 
holding the trust property as bereditary 
trustee and did so to the knowledge of. 
. the. real owner of the property he. would 
no. doubt. have acquired such a right, but 
(1) 50 Ind. Cas. 693; 42 M; 360; 36 M. L. J. 396: 
25.M. L.T. 304; 9.L, W. 492; (1919) M. W. N. 370, 


` that, therefore, the 
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we find that for more than 12. years after. 
1878. by whicli time his title, whatever 
it was, had: become: perfected by adverse 
possession; he never put forward publicly. 
his claim to be a hereditary trustee. .It, 


was not until: much later that any such. 


claim was put. forward. Having acquired. 
his title as trustee he could not sub-. 
sequenily acquire a'different title by merely. 
asserting it in proceedings in Court. The- 
Subordinate Judge is right in holding that, 
no hereditary right has been proved, and. 
defendants are not 
the rightful trustees. . : 

A question of res judicata has also been 
raised and itis contended that by. reason of. 
Original Suit-No. 44 of 1917 the present 
suit is.barred. That was a suit brought 
by three persons under s. 92, Oivil -Pro- 
cedure Code, who, it appears, were financed. 
and instigated. by one Subramania Iyer. 
During the pendency. of this suit, tbis. 
Subramania Iyer who had previously been. 
quarrelling: with the defendants, - com: 
promised matters with them and for a. 
certain consideration abandoned the pro- 
Secutlon of the suit: When Subramania 
Iyer refused to advance money for further. 
proceedings the plaintiff withdrew the 
süit alleging that they could. not possibly 
continue it as they had no money. This 


fraüdulent.cómpromise certainly does not: 
The trust is a 


constitute res judicata. 3 
public trust and persons interested in 
it cannot be bound by any such suit, 
in which no decision was arrived,’ and 
which was withdrawn fraudulently. The 


present suit ig, therefore, maintainable. 


A separate appeal has been filed by the 
defendants (Appeal No. 288) against the 
final decree, (the other Appeal No. 89) 
being against the preliminary decree, and 
in thet the plaintiffs have filed a memo- 
randum of objections; They have taken 
objeetion*to para.. 12:0f the:scheme. framed 
in ths lower Court which rans as follows:— 

“The trustee or any memberof the Board 
shall be at liberty to apply:tothe Oourt 
for the framing of rulesor such further or 
other directions .as' may be necessary from 
time to time for carrying out the:provisions 
of this scheme: or for. modification of the 
term thereof.” Me es 

In- view: ofthe recent decision* of the 
Full Bench of this Court the last few words 
“for modification of the term: thereof" are 
ultra vires; and must be struck out. It 

*See-106 Ind, Qas. 665.—|Ed.] < 
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is also suggested that in addition to the 
trustee, or any member of the Board 
being at liberty to apply, permission to 
apply should be given to any person in- 
terested in the trust and this seems to be 
desirable, In order to make the first 
portion of the rule clearer and to show 
that it is only to apply in respect of 
further directions for carrying out the 
provisions of the scheme the clause will 
be modified as followe:— . 

“The trustee or any member of the 
Board or any other persons interested in 
the trust shall be at liberty to apply to 
the Oourt for carrying out the provisions 
of this scheme by.the framing of rules 
or by such further or other directions as 
may be necessary from time to time." 

The respondents have not been allowed 
their-costs in the final decree apparently by 
mistake, for the Subordinate Judge has 
referred them to the Appellate Oourt for 
amendment of the decree in this respect. 
The final decree will, therefore, be 
modified by providing for the payment 
of the plaintiffs’ costs out of the estate. 

Both the appeals will be dismissed with 
costs of the respondents, ' 
` The memorandum of objections is also 
allowed with costsof the respondents, ` 

All these costs are payable: by ap- 
pellants personally. 


V. N, V, Appeals dismissed, 


MADRAS HIGH COURT. 
APPEAL Surr No, 20 or 1925. 
. May 6, 1927. 

Present :—Justice Sir William Watkins" 
Phillips, KT., and Mr. Justice Srinivasa 
n: “Ayyangar. Td 

' | ERRAM REDDY CHENCHU 
KRISHNAMMA —APPELLANT 


versus 

MARAM REDDY LAKSHMINARAYANA, 

f MINOR, BY GuarDIaN-ad litem 
TOOPILLI ADEMMA AND ANOTHER 


—RESFONDENTS; > | : 
Hindu Law—Adoption—Divesting of: estate—Will 
conferring on widow : absolute estate coupled with 
potter to adopt—Adopted son, whether. divests widow 
of estate. MEN 5 
Where a Hindu makes a bequest of his properties 
to his widow" with absolute powers coupled with 
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authority to adopt, the bequest must be regarded ad" 
& provisional one, subject to the exercise by. the 
widow of the power to adopt. - [p. 205, col. 2.] ; 

On the election by the widow to exercise the 
power and make an adoption, the provisional bequest 
ceases and the implied intention of the testator that 
from the date of the adoption the ‘adopted son should 
represent him and his estate, would take. effect, and . 


the widow will be divested by the adopted . son of her 
estate. [ibid.] 


Krishnamurthi Ayyar v. Krishnamurthi Ayyar (1), 
relied on. i - : 


Per Phillips, J—A sole owner.is entitled to dis- 
pose of his property as he pleases and when once he 
has done so, the adopted son cannot interfere because 
the legal fiction ofthe adoption is not allowed to: 
prevail against the rights already vested in other 
persons although in the case of provisional vesting, 
as it has been called, the adopted son does ‘divest 
the owner. Where an estate has been vested in à. 
full owner fully capable of himself continuing the 
line of succession, the power to adopt to the previous 
owner is exhausted. [p. 203, col. 2.] : 


Appeal against the decree of the Court 
of the Additional Subordinate -Judge of 
Nellore in O; S. No. 44 of 1923. ° FE 

Mr. S. Varadachariar, for.the Appellant. 

Mr. B, Somayya, for the Respondents.= : : 


JUDGMENT. 

Phillips, J.—In this case the appel- 
lant is the widow of one Chenchu Rangai_ 
Reddi who died in 1909 leaving. a Will. 
Ex. U. Under this Will he made certain- 
bequests to his brother's wife and sister . 
and left the rest of his estate to his widow 
with absolute right. He also gave author- 
ity to the widow to adopt a son if she 
wished.: It has been found by the lower - 
Court that she exercised this power and’ 
adopted the defendant on 2nd April, 1911. 
The „factum of adoption has been disputed, 
but apart from oral evidence which hag 


' been believed by the lower Court, there. 


are several documents in which the plaint- 
iff has mentioned the fact of adoption, 
namely, Exs. I to V, J, X and XVI series. 
Of these the only registered document ia 
Ex. J. Exhibite X and X (a) show that in 
1918 a lawyer's notice was issued on behalf 
of the plaintiff in which the adoption 
is referred to. Defendant witness No. 9 is. 
the High Court Vakil who issued this 
notice, and he asserts’ that the plaintiff 
informed him of the adoption and asked 
the notice to beissued. The only evidence 
on the plaintiff's side is, as would be ex- 
pected, negative evidence, thatis to say, 
that from -1911 to 1920 she executed a 
number of documents in her own: name 
and not as the guardian of her adopted 
son, these documents. dealing with her 
husband's- estate. This negative evidence 
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is. quite insuficient to rebutthe document- 
ary and oral evidence on the fother side 
which has been carefully examined i in the ` 
lower Court. I, therefore, agree in the 
finding that the plaintiff did actually adopt 
the defendant, 

The main question at issüe is whether 
ihe defendant has by that adoption 
acquired a right to his adoptive father's es- 
tate. The question of the right of adopt- 
ed son to defeat the dispositions of pro- 
perty made ator before the timeof adop- 
tion by the father has formed the subject- 


matter of many.reported eases to which we: 


have been referred. In this case, I think, 
it is unnecessiry to deal with those cases 
in detail forin a very recent decision of 
the Judicial Committee which is as yet 
unreported* the question has been carefully 
‘considered with reference to the prior de- 
cisions. This decision of the Privy Council 
is in Krishnamurthi Ayyar v. Krishna- 
"murthi Ayyar (1) on appeal from this 
Court'whose judgment is reported in Krishn- 
murthy Aiyar v. Krishnamurthi Aiyar 
(2. The question at issue in that case was 
not exactly the same as the present, but, 
itrelated to the yalidity of the Will of one 
Ramakrishna Iyer who executed itat the 
same time he adopted a son, and simul- 
taneously the natural father of the adopted 
son executed a deed agreeing to the aliena- 
tions made under the Will. Differing from ' 
this Court the Judicial Committee held ` 
that the adoption defeated the provisions — 
of the Will. After. considering the case - 
law both in Bombay and in Madras, their 
Lordships observe that it is not possible 
to’ reconcile all the decisions and still less 
the reasons on which they have been based; 

aud they proceed to examine the: matter ` 
on principle in the following words: 

“When a disposition is made inter vivos 

by one who has full power over property 
‘under which a portion of that property is 
carried away, it is clear that no rights of © 
a son who is subsequently. adopted can . 
affect that portion which is dispoged of. 

The same is true when the disposition is 
by Will and the adoption is subsequently 
made by a widow who has D given 

(1) 101 Ind. Cas. 779: (1927) M. W. 469; A. I. R: 

1927 P. 0. 139; 29 Bom. L. R. 969; 52 ML L. Je 57; 45 
O. L. J. 620; 40. W. N. 621; 310 W. N. 910; 50 M. 

508; 20 L. W. 186; 39 M. L. T. 52; 8 P. L. T. 719; 28 A. 

L-J. 945; 54 I. A. 248 


(P. QJ. 
(2) 85 Ind. Oas. 882; (1925) M. W: N. 632; 49 M, L, 
J. 252; A. I. R. 1925 Mad. 932. . 


tRince reported. as 101 Ind. Cas. 719—[Ed.] C. 
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power toadopt. For the Will speaks as at» 


‘the death of the testator, and the proper- 
: ty is earried away before the adoption takes 
. place." 


Applying this principle to’ the present 
case, it is clear that the disposition in 
favour of the appellant would not be dis- 


placed by the subsequent adoption of.a 


son forit becomes vested. in her at the 
death of the testator. The principle seems ` 
at first opposed to the legal’ fiction of 
adoption whereby an adopted son, although 
the adoption is made after the father's. 
death, is deemed to stand in the place of 
a child actually begotten by the father. 
vide Jotendramohun Tagore v. Ganendro- 
.mohan Tagore (3). This doctrine would: 
‘imply that the' adopted son takes by sur- 
vivorship 88 & member of his father's 
family, and if this were applied with all: 
its concomitants it would ‘appear that any: . 
disposition of property made to take effect: 

at the father's death would not be bind-' 
ing upon him, but the Judicial Committee ' 
expressly state that itisso binding, and 
this apparently is based upon the prin- 
ciple that asole owner is entitled to dis- 
pose of his property as he pleases and that 

when once he has done so-the adopted son 
cannot interfere because the legal fiction 
of the adoption is not allowed to prevail 
against the rights already vested in other- 
persons although i in the case of provisional | 
vesting, as it has been called, the adopted ` 
son does divest the owner : vide Sri Virada .: 
` Pratapa Raghunada Deo v. Sri Brozo Kishoro | 
` Patta Deo (4). I think the principle may also 
be supported on the ground that when 
the estate has vested in another person the | 
, adoption becomes. invalid.” It has long” 
' been held that where an estate has been 


vested in & full owner fully capable of, . 


himself continuing the line of succession, 
the power to adopt to the previous owner 
is exhausted. This principle was first 
laid down in Bhoobun Moyee Debia v. Bam. 
Kishore Acharj Chowdhry (5). In that case - 
a man died leaving his widow. power to 

She adopted a son who died leav- | 
ing a widow and no issue. His mother ` 
then adopted another son as authorised 


() 1 A. Supp, Vol. 47; 18 W. R. 359: S.L. R gir 
3 Sar. P. C. J. 82; 2 Suth. P. O.-J. 692 (P. O 

+ (4) 1M. 69; IL Mad. Jur..188; 3 I. A. 154: 25 W. 
R. 291; 3 Sar. P. O. J. 583; 3 Buth. P. "C. J. 363 


P. - 
THERE 
814 Bar P, Q J,"111; 19 E. ja 978, 


bd 
by her husband, but it was held that- in- 


asmuch as the estate had vested in her 
first adopted son he was the last full owner 


and had already succeeded as heir and the . 


subsequent adoption by the mother was 
invalid:. There is, however, a remark at page 
3L1* which is-relevant here-: 

‘If Bhowane Kishore (the first adopted 
son) had: died unmarried, his: mother... 
would have. been his heir, and the question. 
of:adoption: would have stood on quite 
différent grounda, By exercising the power 
of, adoption, she would have divested. 
no estate but her own, and this would 
have brought the case within. the 
ordinary: rule.”’ That remark is very much 


in point:here' where the estate lias become. 


fully vested in the widow herself; Apply- 
j principle of Bhoobun ' Moyee 


Débia v. Ram Kishore Acharj Chow- 


i dhry- (5). the. subsequent’ adoption. would: 


not operate to divest-the estate which had: 


become fully. vested'in. her and to: which. 


gli» had the. power of fixing the succes- 
sion, This: principle was also laid down 
in Ramkrishna v. ` Shamrao (6). and; 
if’ ‘applied’ here, it would appear: tliat- 
tlie widow. is entitled’ to the property in 
preference: tothe adopted. son, but. the-re- 
mark: above quoted from the judgment in 
Bhoobun. Móyee Debia v: Ram Kishore 
Acharj Chowdhry (5) suggests: other con- 
siderations which require discussion, and 
it will be necessary to consider. the pro- 
visions. of the, Will Ex.U. After. leaving. 
the, estate absolutely to his wife, the:testa- 
tor adds:: B i E 

“Tf my wife desires at any time to adopt. 
a boy, she.can adopt any béy whom she 
likes.” : 

It the boy.adopted is not to have. any 


rights: at all, the, provision appearsto be ` 


futile and must be interpreted in the. 
mauner intended by the testator, so long as 
the interpretation is not inconsistent with 


the language.of the Will The testator can. 


hardly have contemplated the adoption 
of a boy, who would have to perform the 
spiritual duties enjoined on him without 


providing for him an estate to enable him to. 


perform those duties. It seems to me that we 
must, therefore, read intothis Will by neces- 
sary implicationa provision that ifan adop- 
tion is made. by the widow, whois given-a 
free: choice, such adoption: should ; be. to 
the estate of the testator ‘which was until 

(6) 26 B. 526;4 Bom: L. R. 315. e s 

*Page of 10 M. L A.—(Ed.] 





BRRAM-hEDDI V. MARAM REDDY. 


108-1, 0, 1928-- 


then inthe enjoyment of the widow. She 
was. allowed to choose. whether.she would : 


have an absolute estate and make. no' ^ 


adoption, or else. adopt a son to her:. 
husband and herself'who should’ enjoy:the. . 
whole property. This view is further sup- 

bored Dy the next‘clause in the Will which. | 
reads: uu ` 

“If.per chance my wife-dies-previously, 
my-sister Sashamma shall. get the entire 
property passed to my: wifé and.she'sliall : 
enjoy the same as she likes.” ~ 

The testator. makes füll provision for the. 
devolution of: the- property in ease of: 
there being no adoption, but makes no: 
such provision iw the case.of adoption. ` 
This-can-only be explained-on the. assump- . 
tion that: the testater. intended that-if an 
adoption was made; the whole property- 
should pass. to: the: adopted: son- in: due: 
courae. of law and, therefore, no: further: 
provision was necessary; As the widow 
has:made the: adoption she cannot’ now be: | 
heard: to say that it has-no effect at all: The: 
only person that-is: divested’ by-the adóp-. 
tion,is the widow- Herself‘ and: there is no: 
equitable, ground on which the: vesting-. 
in her can be: Held to: defeat the 
rights. given by law to, the- adopted: - 
son. In this: view l'agree: with the:lower: 
Court. that the adopted. son- is: the- owner: 
of the: whole. estate and that consequently. : 
the plaintiff's suit. must fail. : 

Ths questionasto whether any distinction: 
should-be drawn between ancestral-and‘self: . 
acquired properties does: not.arise: in: the- 
view-I have taken of tlie-case. 

The appeal is aecordingly: dismissed: 
with: costs and the appellant is direeted: to- 
pay the Court-fee- payable to Government. 

Srinivasa Iyengar, J.—With-the- 
conclusion arrived at by my: learned’ brother- 
in the judgment just delivered and with 
the reasoning on which: the:samevis based; 
I entirely agree. No doubt, so far as the- : 
present case is: concerned, the statement 
of. the law by* their Lordships: of the. 
Judicial: Committee- in the recent case. 
referred to by, my learned “brother: may be- 
contended to be merely obiter dietum, but. 
therecan be no doubt whatever that-on .. 
the principle of the; thing- it. cannot; be 
that a:person who is-the fall and: absolute: . 
owner at the moment of-his-death cannot: 
validly dispose of his property by.. Will 
merely: because he-has given, permission: 
to his widow to make-an adoption, Their 


` Lordships; in view of the theory of the. - 
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‘the mere fact that inthe course of improv- of peeping onofthe-rain water by an 


-iag his own tenement he carried out works  artificiál cutting the Obligation‘on the owner 
of drainage or other works, the res of the lower tenement had as a fact increas- 


which is that~instead of ft er being ed, then.L-$hould certainly have expected 
allowed to flow imperceptibly to T de A E being taken and objection 
tenement gets collected and is passed. by a ounded on that footing and the mere fact 
artificial channel is the result of a.natural that no such ground has been taken or 
user by the owner of the superior tenement objection founded shows thatthis is not à 
of his own land and the works of improving casein which by reason of any such artificial 
and the drainage by himon hisland could passing onof the water the obligation can 
not be regarded as any aot done on his  beregarded as increased. If, therefore, the 
part which would have the effect of either plaintiff had the right to pass on therain . 
‘changing the right or increasing the burden water to the lst defendant's land, and the 
of the obligation corresponding to the mannerin which he hes been passing it 
Tight. Conceivably, therefore, if it should for a considerable time past has not served 
‘be found in any case that by reason of to increase the burden or obligation on the . 
-Buch collecting of the water and passing it servient tenement, there isno room for the 
on through an artificial cutting in the contention put forward on behalf of the. 
bund the obligation on the servient tene- appellant, So far, therefore, as the appeal 
ment is increased in an appreciable degree relates to this question it faile. } 
or if it should be found that the damage The appealalso comprises the award of 
done to the servient tenement by such damages against the defendant-appellant 
artificial drainage is appreciably in excess tothe plaintiff, The amount awarded as 
‘of the damage done when the water was damages were obviously due not only to 
‘passed merely naturally, it would follow the prevention by the Ist defendant of the 
that the owner of the lower tenement is passing on tohis land of the rain water but 
entitled to object to the draining of the also of the irrigation water. So faras the 
-rain water in that manner. It is onthe water brought on to the plaintifi’s land by 
assumption that the obligation of the owner irrigation is concerned, both the lower 
of the servient tenement is not changed Courts have held that the plaintiff had no 
either in quality or increased in degree such rightand it follows that the plaintiff 
that any changes by the owner of the higher had no right to require the defendant to 
tenement on his ownproperty are allowed allow the irrigation water brought on to his 
and regarded as not justifying anyobjec- land to flow on to the defendant's land, The 
tion On the part of the owner of the servient defendant, therefore, had a right to obstruct 
tenement. In this case, therefore, what the flow of such water. The position then 
is found is that for at any ratel7or18 is, damages pave been found to be caused 
years all the rain water falling on theland -by the acts of the Ist defendant, partly 
of the plaintiff has been let off through this lawful and partly unlawful It is clear 
artificial cutting in the bund on to the land having regard to the circumstances that it 
of the defendant. No question has been is not possible to allocate and find out how 
raised by the defendant either in the trial much of the damage that was done. was 
Court or in the first Appellate Court on caused by the prevention of the flow of the 
any ground, assuming the plaintiff to have rain water, and how much by the pre- 
the right of passing on the rain wateron vention of the flow of irrigation Water.. 
to the land of the Ist defendant, that the Asitisnot possible to arrive at any such 
manner in which he has sought todoit findingit would serve no useful purpose , 
has increased the obligation in any manner to send the case back to the lower Court 
or to any extent. If such had been the for the purpose of arriving at any such 
case, if it had been alleged and proved, no finding. -In fact the learned Vakil for the 
doubt other considerations might arise. respondent conceded that it would be 
But [ find no indication whatever in either difficult to make any such enquiry and 
ofthe lower Courts of any such position arrive at any satisfactory finding, In these 
having been taken. Thereisalso thefurther circumstances it would follow that: the 
‘fact that during the 17 or 18 years at plaintiff would not be entitled to any 
any rate the plaintiff has been allowing the damages. But it was argued by the learn- 
rain water to pass through the cutting to ed Vakil for the respondent thatat any 
phe land of the Ist-defendant, If by yeasan rate so far as rain water was concerned, thg 


P 


defendant had no right to prevent its flow 
aud as he is found to have done,-sonie 
eto be awarded 


damages at least are Ti 
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` natural right at .all with respect to water 


brought on artificially to the land. . Irriga- 


dis tion water.is water that is brought on to the 
-to the plaintiff, That wouldyundoubtedly plaintiff d by; artificial” means, by 
Cbé'so, if the act of the defendant-haying ‘human effort, ere may no doubt be a 


;Yégard to the findings be held to be wrong~xight to pass on such wateralso. Butit 


7"Whatthe plaintiff claimed was a right to 
“pass the mingled waters, namely, the irriga- 
‘tion and rain water, to go on to the land 
‘of the lst defendant. On the findings he 
-had no such right, because the plaintiff 
had no such right the defendant was entitl- 
"ed to resist itand that is what he is found 
‘to have done. Therefore, his act did not 
‘amount to a .wrong and unless the act of 
` ‘the defendant amounted to a wrong, the 
plaintiff is not entitled to auy.damages. 
"The appeal -will, therefore, be dismissed 
-except with reference to the damages 
warded to the plaintiff. The portion of 
‘the decree awarding damages to the plaint- 
‘iff will be deleted. But the appeal will 
‘otherwise stand dismissed with half taxed 
“costs. A a . i 
: .&s regards the memorandum of objections 
‘a preliminary objection has been taken Ly 
‘tthe learned Vakil for the appellant that 
“the memorandum of objections has not 
‘been filed in the appéal in the lower Court 
‘in’ which the order made against the 
-plaintiff was against him and that in the 
‘appeal in which the order made‘was in his 
“favour that.he has filed the -memorandum 
‘of objections and that, therefore, the 
-memorandum does not lie. A long argument 
was addressed to me with respect to this by 
“Mr, Alladi Krishnaswami Aiyar on behalf 
of the respondent. But it "seems to me 
unnecessary in this case having regard to 
‘the view that T took on the merits to express 
- ‘any opinion with regard to the same. The 
memorandum of objections refers to the 
‘decree refusing relief to the plaintiff in 
respect of the irrigation water. It was 
argued on behalf ofthe plaintiff that even 
in respect of irrigation water he has apart 
from any prescriptive right a natural right 


‘to pass on .surplusirrigation water on to the . 


‘land of the defendant. It seems to me that 
"there.are difficulties in the way of any such 


right beingregarded asa naturalright. There 


-areno doubt some observations by Sadasiva 
Iyer, J ,in Doraiswami Muttiriyan v. Nambi- 
yappa Muthiriyan (3). But Phillips, J., took 
a contrary view .in the same case. I, for 
my part, do not see how tbere can be any 
. (3) 44 Ind, Oas, 500; (1918) M, W N. 167; 22 M. L.T. 
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seems to me that sucha right can only be 
the subject of a grant or acquired by 
prescription. If it is neither and it is 
sought to found such aright asa natural 
right the contention, it seems to me, cannot 
be accepted. The naturalright with regard 
to the question we are considering must. be 
regarded asa right given to the owner of 
land having regard to the . natural con- 
figuration and situation of the land. . But 
when the right comes to relate to something 
that is brought on to the land artificially it 
will not be correct to describe it asa 
natural right. No other decision has been . 
cited to me to. show that any -such right 
was ever recognised or acted. on . by Courts 
of Law. The burden of showing that the 


plaintiff has apart from prescription „any 
-such natural right is on-himand I-am not 


satisfied that the judgment -of ‘both the 


-lower Courts with -respect to this -point 


was wrong. The memorandum of objec 
tions.is, therefore, dismissed with costs. 


v. N. V. Appeal allowed in part: ~ 
i Memo, of objections dismissed, 





MADRAS HIGH COURT. | 
ORIGINAL Sina APPEAL No. 5 or 1927. | 
August 29, 1927. : 5 
Present :—Sir William Watkins Phillips,. 
Krt., Officiating Ohief Justice, and ' 
Mr. Justice Reilly. | 
ALAMELUMANGA THAYARAMMAL ` 


— APPELLANT : 


. ‘versus n 
T. 8: BALUSAMI CHETTY—. 
RESPONDENT, i . 
Presidency Tewns Insolvency Act (III of 1909), 
ss. 15, 21—1Inability to pay debis—False allegation of 


-inability—Annulment of adjudication. 


- Unders. 15 of the Presidency Towns Insolvency 
Act an allegation of inability to pay debts isa sub- 
stantial part of the debtor’s claim to be declared 
insolvent and if that factis not proved he would 


` not be entitled to present a petition. [p. 210, col. 1:] 


The whole of the insolvency jurisdiction is .pro- 
vided for the case of persons who are unable to pay 
their debts and not of persons who are merely uh- 
[nay to pay their debt& although able to do ‘so. 
ibid. : . E 


1081. 0. 1928 


An order adjudicating a person as an insolvent. 


under the Presidency Towns Insolvency Act can be 
annulled under s. 21 ofthe Act if the allegation of 
P dud to pay his débts is found to be false. |p. 210, 


col. 4. 

Civi dot Singh Dugar v. Kharag Singh Lachmi- 
ram (1), relied on. 

Appeal from an order and judgment of 
Mr. Justice Jackson, dated the 14th Decem- 
ber, 1926, and passed in the exercise of 
the Insolvency Jurisdiction of the High 
Court in I. P. No. 142.0f 1926 in Applica- 
tion No. -584 of 1926. 

Mr. K. S. Narayana Ayyangar, for -the 
Appellant. f 

Mr. Tiruvenkatachariar, for the Respond- 
ent, ke 

JUDGMENT. 

Phillips, Offg. C. J.—This is an ap- 
pəal from an order made by Jackson, J., 
annulling the adjudication of the appel- 
lant. -The appellant filed an application to 
be declared insolvent stating that she was 
unable to payher debts and that she owed 
a debt of over Rs. 500: It hasnow been 
found that her statement that she was 
unable: to pay her debts was absolutely 
false and that her only reason for fling 
the application was to avoid being harassed 
by her creditor in execution, although she 
was well able to satisfy his debt. On 
these facts the adjudication was annulled ; 
and curiously. enough the petitioner now 
asks the Court again to declare her an 
insolvent, not because she is really insolv- 
ent, but merely to evade payment of a 
debt and apparently also in order that she 
may: retain the stigma of insolvency. It 
is difficult to understand her conduct, but 
she has chosen to adopt this somewhat dis- 
creditable course and the matter must be 
dealt with in accordance with the law. 

The first objection taken by the appel- 
lant is that the creditor's petition to annul 
the:adjudication was put in too late by 
reason of rule 69 of the Insolvency Rules 
which provides that .such applications shall 
be made within 10 days of the service 
of notice or such further time as maybe 
allowed by the Court, Admittedly this ap- 
plication was not made within 10 days, 
but the section gives very wide discretion to 
the Court to extend the time, or rather to 
allow the application to be filed within 
such further time as it thinks reasonable, 
&nd.the learned Judge has allowed this 
application to be so filed. No objection 


can be taken to this procedure, and this © 


objection muat, therefore, be disallowed, 


M 


ALAMELUMANGA THARAYAMMAL V, BALESAMI GHETTY,, 


209 


Coming to the merits, it is argued that 
inasmuch as the petitioner has committed 
an act of insolyency by filing her petition 
and zs her debts exceed Rs. 500 the Court 
is bound to make an order of adjudica- 
tion and that order cannot be annulled and 
that any misconduct of hers must be dealt 
with only at the time of discharge; and re- 
liance is placed on a case reported as 
Chhatrapat Singh Dugar v. Kharag Singh 
Lachmiram (1). That decision only lays 
down that, when-a debtor applies for 
adjudication the Court has only to be 
satisfied that the debtor is entitled under 
the Act to an adjudication and any ques» . 
tion of misconduet must be left to be 
deal; with atthe time of discharge. That, 
however, does not dispose of the question 
before us which is, whether the Court should 
have made an order of adjudication, for 
under s. 21 of the Presidency Towns 
Insolvency Act, where in the opinion of 
the Court a debtor ought not to have been 
adjudged insolventthe Oourt may annul 
the adjudication. In this case, it has been 
‘held that the appellant has been guilty of 
an abuse of the process of Court in coming 
forward and saying falsely that she was 
unable to pay her debts. This is a ques- 
tion which goes to the root of the Insolvency 
Law forit is only in cases of inability to 
pay that the Insolvency Law is applicable, 
The argument forthe appellant is that so 
long as she makes a statement that she is 
unable to pay her debts, whether it is 
true or false, she is entitled to an order 


- provided that she is otherwise entitled to 


an adjudication order. Reliance is placed 
on two English cases: Ex parte Painter, 
In re Painter (2) and In re Taylor, Ex parte 
Taylor (3). The facts in Im re Taylor Ex- 
parte Taylor (3) are somewhat similar to 
these, for there the debtor had been 


. adjudged insolvent and it was subsequently 


found that he concealed his assets and that 
he was able to pay his debts ;. but,in that 
case-the application for annulment was 
made by the debtor himself and the Oourt 
held that he had committed such serious. 
crimes in bankruptcy that no such order 


(1) 39 Ind, Cas, 788; 44 O. 535; 21 M. L. T.-36; 15 
A. L. J. 87; (1917) M. W. N. 100; 32 M. L.J.1; 19 Bom. 
L. R. 174; 25 O. L. J. 215; 21.0. W.N. 497; 10 Bur. Lu 
T, 95; 44 I. A. 11 (P. O). : 

(2) (1895) 1 Q. B. 85; 64 Li J. Q. B. 22; 71 L. TT. 581; 
1 Manson 499; 43 W. R. 144; 15 R, 16. 

(3) (1901) 1K. B. 744; 70 L. J. K, B, 681; 49 W, R 
510; 34L, T. £26; 8 Manson 830, | . 


Regie, 
'eould be. made, at any rate until he had 
expiated them. by continuing bankrupt for 
.& considerable period. ‘Here it is the 
creditor that seeks to set aside the adjudi- 
cation and not the debtor. In thecase in 
‘Chhatrapat Singh Dugar v. Kharag Singh 
Lachmiram (1) a debtor who had been 
ordered to pay his debts by instalments 
and who had. no other means, except an 
inalienable pension, applied for ¢adjudica- 
tion, and it was held that ‘although ‘his 
object was to get rid of the oppression of 
his creditor, that was not a sufficient 
ground for refusing him an adjudication 
order, Thatis distinguishable on the ground 
that in that casa the debtor was unable 
‘to pay off his. debts. 
that both under. the Provincial Insolvency 
Act of.1907 and  underthe Presidency 
Towns Insolvency Act it is only necessary 
‘for a debtor tomake a statement that he 
is unable topay his debts and that the 
truth of .the statement is not one of the 
‘facts essential for an order of adjudication. 
The two sections are not the same, for 
in the Provincial Act of 1907 the state- 
ment of inability to pay appears merely 
ag one of the many particulars to be noted 
‘in an Insolvency Petition, whereas in the 
Presidency. Towns Insolvency Act there 
is a separate section dealing with this 
point, Section 15 (1) which says “A debtor's 
‘petition shall allege that the debtor is 
unable to pay his debts, and, if the de- 
btor proves that he is entitled to present 
the petition, the Court may. thereupon 
make an order of adjudication............... i 
The wording of this section looks as if 
“this allegation of inability to pay the 
debts was a ‘substantial part of the 
` debtor’s claim to be declared insolvent and 
that, if that fact is not proved he would 
not be entitled to present a petition, This 
is certainly a possible interpretation of the 
. section and that it is the correct inter- 
pretation is supported by the fact that the 
Provincial Insolvency Act. has now been 
amended by the Act of 1920 so as to make 
* it essential that the debtor shall prove 
that he is unable to pay his debts before 
he can present any application. This is 
only natural in view of the fact that the 
whole of the insolvency jurisdiction is 
provided for the case of, perzons who are 
unable to pay their debts and not of per- 
gons who are merely unwilling to pay 
jheir debis, although able tọ do co. It, 
jberetore, appears that the appellant'e peti- 


It is also argued . 
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tion was not one for any of the purposes for 
which the Insolvency Lew was created and it 
is consequently an abusé of the process of. 
the.Courtin that it obtained the jurisdic- 
tion of the Court by a false declaration. 
That being so, the Court certainly ought 
not to have made the order of adjudication . 
and isconsequently bound to. annul that 
order on proof that the petitioner was not 
entitled to present the ‘petition. The 
learned Judge was, therefore, right in 
passing the order he did, and the appeal is 
dismissed with . taxed costs on the Original 
Side scale. d . i je 
^ Reilly, J.—I agree thatthis appeal must 
be dismissed. . The appellant's petition ap. 
pears to me an astonishing one and her 
appeal here, even more astonishing. They 
afford one more instance of the shameless 
way in which many people look upon in- 
solvency in this country. But with very 
great respect I should prefer not to rest 
my decision in this case on a finding that. 
the petition was an abuse of the process 
of the Court or even on the finding of 
the learned Judge in the Insolvency 
Court that hé could properly annul the 
adjudication in this case in the exercise- 
of the discretion of the Court. The 
annulment has been made under s. 21 
.of the Act on the ground that the appel- 
lant “ought not to have been adjudg- 
ed insolvent.” To my mind we ought to 
be very careful in - interpreting those 
words. I do not think that there ib any 
moral flavour about them, or that we can 
say within the meaning of.the section that 
a perdon ought not to have been adjudged 
insolvent on the ground that his conduct 
-has been dishonourable or dishonest ot 
fraudulent or.that.he is a stoundrel who 
-does not deserve the. assistance of the 
Court. I find it very difficult to believe 
that words so. lacking in precision in 
their general meaning could have. been : 


- introduced into the Act unless we areto . ` 


‘read them solely with reference to their 
context, with reference to the provisions 
- of the Act, in which case their meaning 
becomes, I think, reasonably -clear and 
precise. If a petitioning debtor ‘has. not 
fulfilled any of the conditicns required 
by the Act to enable him. to present a 
petition, then it is clear that he ought not 
to have been adjudged insolvent. If his 
application or his adjudication defeats some 
provision ofthe Act or some order pro- 
perly made under the provisions of the 


1031, 0, 1928 ^ ALAMBLAMANGA THARYARAMMAL 9, BALUSAMI OHETTY, 


Act then again we can say that he ought 
not to have been adjudged insolvent. That 
was the case in Malchand v. Gopal Chandra 
Ghosal (4) where a firm as petitioners 
were adjudged insolvent, the adjudication 
was annulled, and a month after the annul- 


ment they came forward with .another ` 


petition and again got an adjudication on 
the same facts and in respect of the same 
debts. The Court found that on the second 
occasion they ought notto have been ad- 
judged; and there it might be properly 
said, as it was said, that their second ap- 


plication wae an abuse[of iheiprocess of the - 


Oourt. There may also be extraordinary 
cases in which the application of the 
- debtor -is made for some purpose wholly 
unconnected with the Act and when rightly 
viewed would be outside the scope of the 
Act, Ia such cases, too, I think, one might 
say that the adjudication ought not to 
have been made. But in this particular 
case, apart from one essential disqualifi- 
cation, to which I will refer in à minute 
what is alleged against the appellant ap- 
pears to be that she adopted a discredit- 
able or even fraudulent way of defeating 
for the time being a judgment-creditor, 
Well, that:is very much what happened 
in Ez parte Painter, In re Painter (2) 
in which a Divisional Oourt decided, 
that, however, objectionable the peli- 
tioner's conduct was, it was not technically 
an abuse of the process ofthe Court. The 
learned Judges were there interpreting a 
section of the Bankruptcy Act which con- 
tained the very same words as those with 
which we are concerned, namely: ‘ought 
. not tohave been adjudged.” 

But, as I have said, there is one 
essential disqualification under which the 
appellant was inthis case. The learned 
Judge inthe Insolvency Court has found 
in effect that she was not unable to pay 
her debts at the time when she presented 
her petition. Mr. Narayana Ayyangar, who 
appears for the appellant, has contended 
that thatis not a disqualification under 
the Act. His contention ig that ins. 14 
ofthe Act certain conditions dre set out, 
one of which a petitioning debtor must 
fulfil; he must either have debts amount- 
ing to Rs. 900, or he must have been 
arrested or imprisoned in execution or his 
property must have been attached in 
execution. Ifoneof these conditions is 


(4) 39 Ind. Cas, 199; 44 O. 890; 25 O, L, J. 83; 21° 
Q WAN, 298, ^ ` 
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fulfilled, Mr. Narayana Ayyangar contends 
that a petitioning debtor is entitled to be 
adjudged insolvent. It is true,he admits, 
that under s.150fthe Act a petitioning 
debtor must state in his petition what he 
is unable to pay his debts. But that Mr. 
Narayana Ayyangar says is neither here 
nor there; it does not matter whether it 
is trueor not; itis not the. concern of thé 
Court io ascertain either then or sub-, 
sequently when considering the question 
of annulment under s. 21, whether the 
debtor was unable .to {pay his debts or 
not at the time of presenting the petition. 
That contentions appears to me -to rest 
‘upon an entire misconception of the 
scope of the Act, An insolvent, is a person 
who cannot pay his debts, but it is nof 
every insolvent who is entitled to the 
benefit of the Act. Something more is. 
required for an insolvent to get that 
benefit. Besides being {unable to pay his ' 
debis, he must comply with one of the 
conditions set out, in s. 14; his debts 
must amount to Rs. 500 or he must have 
been arrested in execution, or his pro- 
perty musthave been attached in execu- 
tion, Butthose are additional conditions. 
The essential condition, (the heart of the 
whole matter, is that he is unable to pay 
his debts. At first sight it looks a little 
curious that this essential condition is not 
mentioned in s. 14, but is left to be alleged 
by the debtorin his petition under s. 15, 
Perhaps the explanation of that is to be 
found in the procedure laid down; by the 
Act. Under the Presidency Towns Insol- 
venoy Acta ,petitioning. debtor gets his 
adjudication ex parte, and for that pur- 
poseitis enough: that he should assure 
the Court in his petition that: he is unable 
to pay his debts. After he is adjudged, 
notice goes to the creditors. Under the 
Actand the Rules of -the  Insolvenoy 
Gourt the creditors are entitled to come 
in and show under s. 21 that the adjutiica- 
tion ought never to have beén made; and 
surely one ofthe things} that they can 
show under that section is that the very 
foundation of the adjudication was not 
there, shat the petitioning debtor was 
not unable to pay his debts, that he ‘is 
notinsolvent. That is what has been 
found in this case, and as a finding of 
fact it has not been disputed before us. 
The learned Judge’ in the Insolvency 
Court appears to think that a finding 
that the petitioning, debtor has been 
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guilty of fraudulent conduct would be 
sufficient to justify the Court in annul- 
ling the adjudication; if thatis his view, 
I cannot agree with him. But he has 
found earlier in his judgment that the 


appellant’ was not unable to pay her debts, . 


and thatis amply sufficient to support his 
order. . . . 

I should like to mention one other 
thing. Mr. Narayana  Ayyangar in the 
course of his argument referred to the 
fact that a somewhat similar” question 
recently came before me when sitting alone 
in a ease under the Provincial Insolvency 
Act. In regard to that I need only say that 
the occasions for exercising the power of 
annulling an adjudication undér the Pro- 
vincial Insolvency Act ou the ground that 
it ought not to have been made appear 
‘to metto be even more restricted than 
under the Presidency Towns Insolvency Act, 
The provisions and procedure of the Pro- 
vincial Insolyency Act are different from 
those of the Presidency Towns Insolvency 
Act; and when we are dealing with such 
questions under the Provincial Insolvency 
Act, we are bound to ‘follow the opinion of 
the Privy Oouncil expressed in Chhatrapat 
Singh Dugar v. Kharag Singh Lachmiram 
1). | $5 
Iagree that this appeal must be dis- 
missed with costs, i 


Y.N. V.. Appeal dismissed. 
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MADRAS HIGH COURT. 
APPEAL AGLINST ORDER No. 83 or 1927. 
September. 13, 1927. 

Present :—Mr. Justice Madhavan Nair 

and Mr. Justice Curgenven. ` . 
A. V. SRINIVASALU REDDY, 
*PRESIDENT, TALUK BOARD,. 
TINDIVANAM AND ANOTHER—DEFENDANTS 
—APPELLANTS 


: | versus . 
S. KUPPUSWAMI GAVUNDAR— 
: PLAINTIFE— RESPONDENT. . 
Madras Local Boards Act (XIV of 1920)—Rules for 
conduct of inquiries in election disputes, r. ]—'Elec- 
tion, meaning of—Election declaréd without poll— 
‘Suit to contest validity of election, maintainability 


P Inder r. 1 of the Rules for the conduct of 
inquiries in election disputes, tha term “election” 
may be taken to embrace. the whole procedure 
whereby an elected member is returned; whether cr 


& 


BRINIVABALU REDDY v, KÜPPUSWAM] GAVUNDAR, 
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not it be found necessary to take Za poll and con- 
sequently even where the number of valid nomina- 
tions is equal to the number of vacancies and no 
poll istaken, the only remedy of an aggrieved party 
i to file an election petition under r.l. [p. 214, col, 
Sarvotham Rao v. Chairman, Municipal Council, ' 
Saidapet (3), followed. ; : 

Krishnaswami Chettiar v. Ghulam Muhammad 
Ghouse Saheb (2), not followed. i 

Appeal against an order of the Oourt 
of the Subordinate: Judge, Cuddalore, in 
A. S. No. 276 of 1926 (A. S. No. 8 of 1926 
on the file of the {District Court,. South 
Arcot) preferred against a decree of the 
‘Court of the District Munsif, Tindivanam,in 
O. 5. No. 283 of 1925. E 

Mr. E. V. Sundara Reddiar, for the Ap- 
pellants. 
` Mr. L, S. Veeraraghava Iyer, for the 
Respondent. i 

‘JUDGMENT. |. 

Curgenven, J.—The facts necessary . 
forthe disposal of this civil miscellaneous 
appeal are ‘briefly these. There was a vacant 
seat upon the Tindivanam Taluk Board 
and three candidates offered themselves for 
election—the plaintiff, the 2nd defendant 
and one Narayanswami Pillai. On the 
day fixed for the scrutiny of nomination 
papers, the President, of the Taluk Board 
(Ist defendant) it is said, upom an objec- 
tion made to him by the 2nd defendant, 
rejected the nomination paper of the plaint- . 
iff on the ground that he was an Hono- 
rary Magistrate andso disqualified for an 
election under s. 55 (2) (iv) of the Madras 
Local Boards. Act of 1920. Later, another 
of the candidates, Narayanaswami Pillai 
withdrew.. There was thus left only the 
2nd defendant as a candidate for the seat, 
‘and in accordance withthe termsof r. 7 
(1) of the rules for the conduct of elections 
framed under the Act, he was deemed to 
be elected. The plaintiff after endéavour- 


‘ing to obtain redress in some other ways, 
then filed a suit in the District Munsit's 


Oourt against the President and the success- 
-ful candidate for a. declaration that he 
was a duly nominated candidate, for sett- 


-ing aside thé election of the 2nd defendant 


certain injunctions against the 
The District Munsif framed 
and considered the preliminary issue whe- 
‘ther he had jurisdiction to try this suit, 
and answering the question inthe nega- 
tive, dismissed it. On appeal tothe Sub. . 
.Court this finding was reversed, and the © 
suit remanded for disposal upon the re- 
maining issues, It is against this order 


and for 
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of remand made by the learned Sub- 
ordinate Judge that: this civil miscellaneous 
appeal is presented and the question we 
have to consider is thus one of jurisdic- 
tion, Ses 

Rule 1 of the rules for the conduet of 
enquiries and the decision ofthe disputes 
relating to elections runs as follows :— 

1. “Save as provided in s. 57 of the 
Madras Local Boards Act, 1920, no ‘elec- 
tion held under the Madras-Local Boards 
Act whéther of a member or President of 
a District Board, a Taluk Board ora 
Union Board, or a Vice-President of a 
District Board or a Taluk-Board ‘shall be 
called in question except by an election 
petition presented in accordance with 
these rules, to the District or Subordinate 
Judge having jurisdiction by any candidate 
or élector against’ the candidate (héréin- 
‘after called the returned candidate) who 
has been declared by the President ofa 
‘Local Board to have been duly elected.” - 

Now there has been some discuasion 
-before usas to the exact meaning of this 
rule. The appellant contends that it pro- 
vides for election petitions only against 
@ candidate who has been declared by the 
President to be duly elected ;and that in 
‘all other cases the Civil Court has jurisdic- 
tion. The respondent urges that while it 
may be true that an election petition is 
restricted in the manner stated, yet the 
rule bars the Civil Oourt in the case of 
all’ disputes. relating to elections. It ap- 
‘pears to me ‘that the rule  qüite clearly 
bears the latter meaning. Whai it “says 
is that no election shall be called in 
question except by an ' election ‘petition, 
and that petition must be presented against 
the candidate declared by the President 
-tò have been elected. The rule-has given 
‘Tise to difficulty because r. 7 (1) of' the 
"Electoral Roll Rules, which applies to a 
-case such as the present, where thenumber 
of the candidates’ equals «thé number of 
the vacancies provided (before its recent 
amendment) ihat “all suck candidates 
‘shall be deemed to be ‘duly elected”, 
It was held by Jackson, J., in Srinivasa- 
chariar v. Venkatarama Iyer (1) that a 
candidate who had been deemed to be 
duly elected “had not been declared by 
the President to be duly elected,” with 


(1) 85 Ind, Oas. 218; 47 M. L, J. 762; A. I. R.1925 - 
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Government to make rules-with reference - 
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"the result that under the terms ofr, 1 (9) 


of the Disputes Rules and ‘election peti- 
tion would not lie in such a case, had not 
the matter been’ cet right by amendment 
of therules. Therefore, there-would have 
been a class of disputes not amenable io 
an election enquiry and if the view I take 
of the meaning of rule I-is correct,- not 
cognizable by‘ the. Civil Court,’ As they 
now stand the rules provide for an election 
enquiry in évery case of dispute relating 
to an election. E < 
Granting, however, thatthe rule precludes 
the Civil Oourts from entertaining any 
election disputes, the question remains 
whethér a proceeding such as took place 
in the present case where only a single 
candidate was nominated to the seat and 


so no polling took place, was an election. | 


The term is not defined in the Act or 
rules, and ‘doubtless in its ordinary or 
etymological meaning it implies some act 
of chocsing on the part of the electorate, 
though indeed we are accustomed to speak 
of an uncontested election whére the single 
candidate is unopposed. The significance 
of election as a selection of one out of 
two or more was adopted by Phillips, J., 
and my leárnéd brother in Krishnaswami 
Chettiar v. Ghulam’ Muhammad Ghouse 
Saheb (2). but with great respect I am led 
by a consideration of the manner in which 
the word is used in the Act and rulesto 
attach to it a somewhat wider and more 
artificial meaning. Section 9 of the Act 
provides that the membersof the Taluk 
Boards shall be partly elected and partly 
appointed and acandidate who secures his 
‘geat as in the -present instance, under the 
terms of r. 7.(7) of the Electoral Roll Rules, 
is deemed tobe an “ elected " member; 
if there are to be. but the two classes of 
members, elected and appointed no altern- 
ative would appear possible. It follows 
I think that thé proceedings in which he 
"becomes an ‘elected. member’ must be 
deemed to be an election: Several other sec- 
‘tions of thé Act support this view. Under 
s. 19 the election of a member hds to be 
notified inthe preseribed manner and this 
applies whether hiselection is contested or 
Section 199 (2) (b) empowers the Local 


to the election of Presidents and Vice-Pre- 


- (f) 97 Ind. Cas. 169; (1926) M. W. N. 666; 51M L. J, 
193; A, I; R. 1926 Mad. 951; 50M, 86; zs 4 , 
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Bidents and all matters relating to elections 
or appointments of members of Local Boards 
not expressly provided for. Therules so 
‘made provide and indeed must provide 
anter alia for a case such as the present 
where a sole candidate is nominated to a 
‘seat. Rather than to hold that, in making 


‘such a rule as number5 (1) the Local: 


Government acted in excess of their rule 


‘making power. It seems to be permissible ' 


to adopt the wider meaning of the term 
“slection” which the languageof the Act 
and rules would seem to require. To hold 
‘otherwise would lead to the conclusion that 
the Act furnishes no means of providing by 
'arulefor the case of an uncontested elec- 
tion. I think, therefore, that the term 
election may be taken to embrace the whole 
‘procedure whereby an elected member is 
returned, whether or notit be found;necessary 
‘to takea poll. Thisis the view taken by 
Jackson, J., in the case above-cited and by 
‘Wallace, J; in Sarvotham Raov. Chairman, 
Municipal Council, Saidapet (3) and I res- 
pectfully concur in it. My conclusion 
accordingly is that under r. 1 of the 


rules for the conduct of enquiries relating 


*o elections the jurisdietion of the Civil 
Courts to entertain this suit was barred, and 
‘I would allow the civil miscellaneous appeal, 
set aside the order of the Subordinate 
Judge and restore the decree of the District 
"Munsif with costs to the appellants through- 
out. i 
: Madhavan Nair, de—I agree. In 
Krishnaswami Chettiar v. Ghulam Muham- 
mad Ghouse Saheb (2) Ithifk speaking for 
myself that Phillips, J., and I interpreted the 
term election in its etymological sense. The 
‘terms as used in the Act seemed to cover 
-the whole procedure whereby an elected 
member is returned whether or not it be 
found necessary to take apoll. Agreeing 
with Jackson, J. in Srinivasachariarv. Ven- 
katarama Ayyar (1) it was not strictly neces- 
-sary for us to interpret the term election in 
‘the’ way in which we did for disposing of 
: thecase before us. After hearing fuller argu- 
‘ments on the question, I am inclined to 
‘agree with my learned brother's view re- 
garding the meaning of theterm ‘election’ 
as uced in the Act. 
-propcsed by my learned brother. 


(3) 73 Ind, Cas. 619; (1928) Mf d 
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lagree with the order 


| 66; 17 L. W. 
7431; 32 M. L. T. 118; 45 M. Lt J. 23; A. I. R. 1923 Mad, 
. 475; 47 M. 585, E 
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The Civil Miscellaneous Petition No. 729 
of 1927 is dismissed No costs. 
Y. N. V. ; 


Appeal dismissed, 
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MADRAS HIGH COURT. 
CxrIMINaL Revision Oasg No. 978 or 1926. 
(Oase REFERBED No. 94 or 1926), 
' February 22, 1927. 
Present: —Mr. Justice Srinivasa 
Ayyangar. 

ARUMUGA KONE--AccUusED 

versus : 


EMPEROR— RESPONDENT. s 
Criminal Procedure Code (Act V of 1898), ss. 288, 


269, 536 (2\—Trial of accused persons with Jury— ' ^ 


Verdict of not guilty but of guilty in respect of other 


-offences triable with assessors— Conviction, legality of 


—S. 269, applicability of, to cases where accused ia 
not originally charged with offence triable with 
assessors. 5 

Under s. 536, Criminal Procedure Code, where an 
offence triable with the aid of assessors is tried by 
a Jury, no conviction or sentence passed in such a 
case can be set aside or interfered with in revision 
unless it is clear that the irregularity has led to some ` 
miscarriage of justice. [p. 215, col. 1.] 

‘Certain accused persons were tried for offences 
triable by a ‘Jury who returned a verdict of not 
guilty in respect of them but found them guilty of 
an offence triable with assessors, with which the 
accused were not, however, charged. The Assistant- 
Sessions Judge accepted the verdict and convicted 
the accused without any separate judgment beyond 


“the original charge to the Jury. It did not, however, 


appegr that the irregularity did lead to any mis- 
carriage of justice. On reference to the High Court 
by the Sessions Judge: 

Held, that the High Court should not interfere. [p. 
215, col. 2. r 


- .Pattikadan Ummaru v. Emperor (1) distingu- 


ished. 

Section 269, Criminal Procedure Code, which en- 
ables the members of the Jury to act as assessors in 
the same trial, does not apply to a. case where a 
person is notin the first instance charged with the 
commission of offences triable with the aid of 
assessors and the gonviction comes to be made under 
moy Criminal Procedure Code, without a charge. 
ibid. 

Case refesred for the orders of the High 
Court, under s. 438 of the Oriminal Pro- 
cedure Code, by the Sessions Judge, Tin- 
nevelly, in hie letter, dated the 11th Decem- 
ber, 1926. ` : 

The Public Prosecutor, for the Referring 


* Officer. 


ORDER.—This case has been referred 
to the High Court by the Sessions Judge 
of Tinnevelly under s. 438 of the Oriminal 
Prceedure Code, The case wastried by 
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the Assistant Sessions Judge of Tiunevel- 
ly witha Jury. The accused was originally 
charged under ss. 454, 392, and 397, Indian 
Penal Code, all of which offences are tria- 
ble by a Jury. While the Jury returned a 
verdict of not guilty with regard to the 
counts under the said section, they at the 
same time found the accused guilty of 
voluntarily causing hurt by a dangerous 
weapon. The offence under this last sec- 
tion is under the Criminal Procedure Code 
triable by a Judge only with assessors. 
The ground on which the reference has 
been made by the Sessions Judge, is that 
the procedure adopted by the Assistant 
Sessions Judge was wrong and that if it 
was intended to convict the accused for the 
offence under s, 324 the opinion of the 
members of the Jury should have been 
taken a individually as assessors and the 
conviction should be by the Court and that 
it should have been embodied ina judg- 
ment. 
. It appears that when the learned Sessions 
Judge asked the Assistant Sessions Judge 
for an explanation with regard to the 
procedure adopted he referred to and 
relied upon certain observations in the 
(e of Patikadan Ummaru v. Emperor 
. The first point that falls to be observed 
is that though the learned Session Judge 
has pointed out the alleged irregularity 
in the trial, he has not referred to any- 
thing which may be regarded as indicat- 
ing any ‘miscarriage of justice by reason 
of the irregularity 1n the trial. B 

Section 536, Oriminal Procedure Oode 
cl, 1 lays down that “if an offence triable 
with the aid of assessors is tried by a 
J ury, the trial shall not on that ground only 
bə invalid.” On a proper interpretation of 
that section it follows that no conviction 
or sentence passed in such a case should’ 
be set aside or interfered with unless it is 
clear that the irregularity has led to some 
miscarriage of justice. There is nothing 
in the reference by the learned Sessions 
Judge to show that there has been in this 
case any miscarriage of justice whatever 
in consequence of the alleged irregu- 
larity. 

This isnot an appeal by the accused in 
which case there might arise a question 
such as was raised in the said case of 
Patitkadan Ummaru v. Emperor (1), On 


(1) 26 M. 243; 2 Weir 403. 


ARUMUGA KÓRE V. 


EMPHHOH.: ^o^ ob “eae 218 
a more revision it deems to me that id 
the absence of anything to indicate that 
there has been miscarriage of justice 
itis not necessary that this Court should 
interfere. 

As regards taking the opinion of each 
of the members of the Jury separately 
as assessors there is no substance so far 
atleast as the present case is concerned 
because, the verdict of the body was 
unanimous, If it was not unanimous, ques- 
tions might arise as regards the value of 
the opinions of those who differ. 

As regards the ground that there has 
been no separate judgment of the Judge 


with regard to the matter, Iam unable to- 


regard even that as material because the 
charge. to the Jury by the learned .Assist- 
ant Sessions Judge was very careful and- 
wall-considered. The learned Sessions 
Judge accepted the verdict agreeing with 
it. lam not, therefore, satisfied that this is 
a case-in which this Court is called upon to 
interference, : f 

In this view Ihave taken, it seems to 
me to be unnecessary to express any 
opinion with regard to the points that 
arise on the reference. In this respeot 
there is no doubt there is some little con- 
fusion in.the Code itself. Section 233 
provides that the Tribunal which tries a 
person for the major offence may itselfcon- 
vict him of the minor offence although he 
may not have beén charged with it. In 
s. 969 ibis directed that the members of 
the Jury should themselves act as assessors 
when in the same trial a person is- charged 
with some offences some of which-are triable 
byaJ uryandothers aretriable by the Judge 
with assessors. But obviously this latter 
section would notapply toa case where a 
person is not in the first instance charged 
with the commission of such offences and 
the conviction comes to be made under 
g. 238 without a charge. But however as I 
am satisfied that the question does not 
really arise for determination in this case, I 
do not wish to express my final opinion in 
the matter. . 


V. N. V. Order accordingly. 


` 
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MADRAS HIGH COURT. 
ORDINARY ORIGINAL O1vin Suit No, 257 
oF 1926. 

November 14, 1927, 
Present:—Mr, Justice Beasley. 
Tar BOMBAY COMPANY, Lrp.— 

f PLAINTIFFS 


versus 
THe MUNIOIPAL COUNCIL, DINDIGUL 
; —DEFENDANT.. 

: Madras District Municipalities Act (V of: 1920), 
63, 90, 92, 850, 854, Sch. IV, r, 16—Company Tax— 
Company buying goods through another Company-— 
Contracts concluded in head-quarters of principal Com- 
pany—Business whether transacted in place of agency 
-—Place of receiving profits, whether necessarily place 
of transaeting business—Business controlled from 
elsewhere, effect of-—Suit for refund of Company tax 
imposed on person not liable to pay, maintainability 
of—‘Carry on trade," ‘transact business’, meanings of. 

Where a Company merely buys goods in a place 
through an agent and the contract for purchase of 
those goods is only concluded elsewhere, the Com- 
pany is not, in the place where the goods are bought, 
transacting business in the sense in which those 
words are used in the Madras District Municipalities 
Act, 1920. [p. 219, col. 2.] ; 

Where a Oompany having its office in Madras 
carried on business asa Managing Agent of another 
Company at Dindigul,.and though part of the re- 
muneration earned by it in respect of the management 
was a certain rate of commission for work done at 
Dindigul, the whole business of management was con- 
trolled from Madras: 

Held, that the. Company ‘transacted business at 
Madras and not at Dindigul and could not, therefore, 
be assessed to Companies’ Tax by the Dindigul Muni- 
cipality. [p. 217, col. 1.] 

Schedule IV, r. 16 of the Madras District Munici- 
palities Act and its proviso must be read subject to 
the words “transacting business" in s. 92 of the Aot. 
[p. 220, col. 2.] ; 
~ Tf a Municipality levies a tax upon a person or 
Corporation not liable to pay that tax, what has been 
done cannot be said to have been done fn compliance, 
either in substance, or in effect, with the provisions 
of the Act, andasuitfor refund of the tax is not 
barred by either s. 850 ors, 354 of the Act. [p. 221, 
col. 2. - 

[Caselaw considered] |, 

Mr. Vere Mockett instructed by Messrs. 
King and Pariridge, for the Plaintiffs. 

Mr. B. Sethurama Sastriar, for the De- 
fendant. 

JUDGMENT.—The defendant, the 
‘Municipal Council of Dindigul purporting 
to act unders. 92 of the Madras District 
Municipalities Act, 1920, and r. 16 of Sch. 
IV to that Act has assessed the plaintiff 
Company to Companies! tax for the half 
years ending the 30th September, 1922, 31st 
March, 1993, 30th September, 1923 and each 
of the half years of 1924 in the sum of 
Rs. 250 in respect of each half year. Under 
protest the plaintiff Oompany paid this tax 


‘and has now filed thig suit to recover the 
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sums so paid which amount: to Rs. 1,500. 
The plaintiff's contention is that it does 
not transact business in Dindigul. 

Before dealing with the facts of this case 
and the legal arguments, I will refer to the 
section and the rule of the Madras District 
Municipalities Act, 1920, under which the 
plaintiff Company has been assessed by the 
defendant. Section 94 is headed "Tax on 
Companies" and reada as follows :— 

"If the Chairman publishes a Notification 
under s. 80 that a Oompanies’ Tax shall be 
levied every Company transacting business 
within the Municipality for profit or asa 
benefit society shall, after the date specified 
in the said Notification, pay: a half-yearly 
tax on its paid-up capital on the scale. 
shown in Sch. IV, if and as soon as it has 
transacted business in the Municipality for 
the period laid down ins, 95.” 

The Explanation reads as follows:— 

“Whenever a Company employs a servant 
or Agent to represent it for the purpose 
of transacting business in a Municipality, 
such Oompany shall be deemed .to trasact 
business within the Municipality and such 
servant or agent shall be liable for .the tax 
in respect of the Company's business whe- 
ther or not he has power to make binding 
contracts on behalf of the Company.” 

I wil next refer to Sch. IV, r. 16 
which sets out the scale upon which .the 
Companies are to be assessed. There in 
Companies are to be assessed upon their. 
paid-up capital. Scale A deals with Com- 
panies with a paid-up capital of more than 
ten lakhs. These Companies are to be 
assessed to a half-yearly tax of Rs. 250 
and that is the tax levied upon the 
plaintiff Company. There is a proviso 
that "any Company the Head Office or a 
Branch or principal office of which is not 
in the Municipality and which shows 

' that its gross income received in or from 
the Municipality has not in the year im- 
mediately preceding the year of taxation 
exceeded,” then follows a scale. 

I will now deal with the facts as they 
eame out in evidence which are somewhat 
different to those set out in the plaint, 
because in the plaint it is merely stated 
that the plaintiff Company through an 
Agentin Dindigul only purchased pro- 
duce, i. e, cotton and groundnuts there 
and that the contracts with reference to the 
purchase of this produce are only con- 
cluded in Madras and that produce issold 
abroad. If these had been the only facts, 


168 3,0, 1228 


this matter would. have presented much 
less difficulty than it does, but it.is com- 
plicated by the fact that the plaintiff 
Company is also the Managing Agent of 
another Company, namely, the Tinnevelly 
Cotton Press Oo., Ltd., à Oompany which 
undoubtedly does carry on business in 
Dindigul and elsewhere through the Agency 
of the plaintiff Company. Ia Dindigul that 
business is pressiag and ginning cotton 
and decorticating groundnuts. There are 
no Directors of the Tinnevelly Cotton Press 
Qo. and the whole: of its affairs and 
business are conducted by the plaintiff 
Company as its Managing Agents whose 
remuneration is at the rateof 4 annas for 
every: 300 tba, weight of cotton or the 
material pressed or baled by the Company. 
The powe:s of.the Managing Agents: are 
very wide indeed. This is apparent from 
the Memorandum and Articles of Associa- 
tion of the Company, cl. 80 and on- 
wards. At Dindigul there is a ginning 
end pressing and dezorticating. plant 
owned by the Tinnevelly Company and 
the staff working the plant is paid in 
the first-place by the Managing Agents 
who debit the Oompany with those pay- 
ments, The property tax in respect of 
the premises in which the machinery is 
paid by the plaintiff Company and the 
Tinnevelly Ootton Press Co. is debited 
with that payment. In every respect any 
payment made in order to gin, press and 
decorticate the raw material is eventually 


paid by the Tinnevelly Cotton Press Oo. 


The license to use the machinery is in the 
mame of the plaintiff Company, That is 
necessary because the plaintiff Company 
in its capacity of Managing Agents has 
to manage and control the plant and the 
plaintiff Company is also stated to be the 
owner of the premises in the.property tax, 
etc., demand register, In faotit is not the 
owner but only the Managing Agent for 
theowner. Theonly persons in Dindigul 
who are in the pay. of the plaintiff Company 
are those persons necessary for the plaintiff 
Company tocarry on its managing agency 
possibly to buy raw cotton and groundnuts. 
This, therefore, is not the case of a Company 
doing acts for itself alone through an Agent 
but is the case of a Company through an 
Agent doing acts in its capacity of Manag- 
ing Agent for another Company in respect 
of which it receives a profit for itself in the 
shape of its remuneration. What the 
plaintiff Company does for itself through 
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ita Agent in Dindigul is to buy- cotton- and 
groundnuts for a certain price. This price 
Mr. Hearscn, the Managing Director of the 
plaintiff Company in Madras has explained, 
is fixed having regard to the.cost to be in- 
curred in gianing, pressing and decorticat- 
ing the cotton or the groundnuts as the 
ease may be. The ginning, pressing and 
decorticating is. done by the Tinnevelly ` 
Ootton Press Co. through its Managing 
Agent the plaintiff Oompauy. The Tinne- 
velly Cotton Press Co. is for this service 
paid by the plaintiff Oompany and in fixing 
the price paid by the’ plaintiff Company. to 
the seller of the raw cotton and groundnuts 
whatissaid to bs paid by the plaintiff 
Company for the process of ginning, pres- 
sing and decorticating is allowed for in the 
price ; that is to say, take for example that 
Rs, 10 per bale is paid for ginning and pres- 
sing the cotton; the price paid to the sel- 
ler is Ra. 10 lesa than it would have been 
had the ginning and pressing been done 
at the expenseofthe seller paid out by the 
seller. The plaintiff's agent in Dindigul has 
no power to conclude any contraet to pur- 
chase the raw produce. All he is empower- 
edto do is to take his orders from the 
plaintiff Company in Madras as to the price 
at which he is to purchase. Some times he 
may quote offers for prices, but unless those 
offers are accepted by the.plaintiff Comp- 
any in Madras he has no authority to make 
a purchase. Apart, therefore, from its busi- 
ness of Managing Agent of the Tinnevelly 
Cotton Press Company and its acts done in 
connection with that business, all that the 
plaintiff Company qua trading Company does 
in Dindigul is to buy produee and clearly on 
the authorities put before me that business 
must be held to be transacted in Madras. 

[have been referred to a number of cases 
dealing with this point and of.these the 
most important is Graenger v. Gough (D, 
a decision of the House of Lords. Inthat cease 
a foreign merchant who convassed through 
Agentsinthe United Kingdom for orders 
for the sele of his merchandise to custo- 
mers in the United Kingdom, was held not 
to exercise a trade in the United Kingdom 
within the meaning of the Income Tax Acts, 
so long as all contracts for the sale of all 
deliveries of the merchandise to customers 
were made in a foreign country. : The 
foreign merchant in that case was a ‘well- 
known Champagne shipper in France whoge 

(1) (1896) A. O. 395; 65 L. J. Q. B. 410; 74 L, T. 435; 
44 W, R. 561; 60 J, P. 692. .c 
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' thief place of business was in France and 
who shipped large quantities of Champagne 
to England.  The:appellants were agents 
of the foreign merchant, They: received 
Orders in the name of the foreign merchant 
and transmitted them to him in France 
where he exercised his discretion as to exe- 
cuting these orders. It was sought to as- 
sees the appellant to income-tax on the 
ground that he was exercising a.trade in the 
United Kingdom within the meaning of the 
Income-Tax Acts. : 

On page 333* Lord Herschell in his judg- 
ment states;— . 

* Taking the findings together, I think it 
clear that no contracts to sell wine were 
ever made by the appellants on behalf of 
foreigner (Roederer). All that they did was 
to transmit, to him the orders received, and 
until he had agreed to comply or complied 
with them there was no contract,” 

On page 336* Lord Herschell states. 

“Something more must be necessary in 
order to constitute the exercise of a trade 
within this country. How does? a wine 
merchant exercise his trade ? Itake it, by 
making or buying wine and selling it again, 
with a view to profit. If all that a mer- 
chant does in any particular country is to 
solicit orders, I do not think he can reason- 
ably be said to exercise or carry on his 
trade in that country.” 

This is a very strong case in favour of the 
plaintiff. In Lovell and Christmas v. Com- 
missioner of Taxes (2), a decision of the 
Privy Council on appeal from New Zealand, 
it was held that where the appellants' pro- 
fits consisted of a commission deducted by 
them from moneys received in London 
under Agency contracts of sales effected in 
London of goods bought from New Zealand 
as à result of transaction made by them in 
that Colony, that the profits were actually 
made in London, and that the earlier trans- 
actions in New Zealand were insufficient to 
render those profits taxable under the New 
Zealand -and Income Assessment Act as 
profits derived from business carried on in 
that Colony. Sir Arthur Wilson, in deliver- 
ing the judgment of the Privy Councilon 
page 51T after dealing;with the decided cases 
states as follows :— 

“One ruleis easily deducible from the 
decided cases. The trade or business in 


(2) (1908) A. ©. 46; 77 L. J. P. O. 31; 97 L. T. 651; 
4 T. L. R. 32. — 
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question in suc cases ordinarily consists 
in making certain classes of contracts and 
in carrying those contracts into. operation 
with a view to profits; and the rule seems 
to be that wheresuch contraete, forming a8 
they do the essence of the business or trade, 
are habitually made, there a trade or busi- 
ness is carried on within the meaning of the 
Income Tax Acts, so as to render the profits 
liable to*income-tax." 

ln Hajee Sheik; Meera Rowther v. President 
of the Corporation of Madras (3), which was 
a decision under the City Municipal Act 
(Madras) III of 1904, the Court had to con- 
sider what the words “ exercising a trade” 
meant and it was held that where a person 
has a servant ata certain place who pur- 
chases piecegoods there and forwards them 
to another place where they are sold and 
the profits are earned, such person exercises 
his trade within the meaning of s. 120 of 
the Madras City Municipal Act at the 
place where the piecegoods are sold and 
not at the place where they are purchased. 
In this case the Court followed the princi- 
ple laid down in .Lovell and Christmas v. 
Commissioner of Taxes (2), already referred 
to amongst other cases. In Municipal Coun- 
cil of Cocanada v. Clan Line Steamers Ltd., 
(4), which was à decision under the District 
Municipalities Act of. 1884, a shipping 
Company, which earned profits by carriage 
of goods by seaand in the course of its 
business called at several ports in various 
parts of the world, was in the habit of load- 
ing and unloading goods at ‘Oocanada, and 
it" appeared that the Company had ita 
principal agent at Madras who em-- 
ployed a ‘sub-agent at Oocanada but- 
that all the contracts with shippers could 
be and were entered into only by the 
agent at Madras, and the Company was 
assessed by the Municipality of Cocanada 
to pay tax under the District Municipal- 
ities Act for exercising its trade and carry- 
ing on its business in Cocanada and it 
was held that the Company was not exer- 
cising any, trade or carrying on business 
in Oocanada so as to be liable to be taxed 
under that Act because the freight-earn- 
ing contracts with the shippers were not 
entered into at the port.of Oocanada. In 
this case Grainger v. Gough (1) and Lovell 


and Christamas v. Commissioner of Taxes (2) 
(3) 5 Ind. Cas. 744; 33 M. 82; T M. L., T. 80; 12 Cr. 


L. J. 179. 
(4) 51 Ind. Cas. 692; 42 M. 455; 36 Mi L. J. 220; 10 


L, W. 15; 25 M. L. T. 192. 
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were followed. In Secretary tothe Board 
of Revenu (Income-Tax) Madras v. Madras 
Export Co., Madras (5) an agent of a firm 
situated in Paris bought raw skins in 
Madras and exported them to Paris where 
fae firm sold them for profit and it was 
held that as the profits accrued solely ia 
France they were not taxable in British 
india: Of these cases some were cases 
decided upon thé construction of Income 

- Tax Acts and two of the Indian cases, 
were.decisions upon Acts entitling a Muni- 
cipality to exact & tax on professions or 
trades. 

But altboagh the case I have before 
me now is not one which arises under 

“an Income Tax Act, the decisions to 
which I have been referred under the 
Income Tax Acts are of the very greatest 
importance in determining the question 
as to whether the plaintiff Company are 
transacting business for profit in Dindigul 
and indeed the Madras High Court in 
those cases referred to above in consider: 
ing the construction of words very similar 
to the Municipal Act was guided by the 

construction placed on the words of In- 
come Tax Acts by the House of Lords 
and the Privy Council and I think that 
whether the words are “carrying on busi- 
ness,” “exercising a trade for profit” or 

“transacting business” those words must be 
used in the same sense and have the 
same meaning. But ‘it is contended by 
the defendant that these cases have no 

application to the present case because 
the Companies’ tax is not in any’ sense 
an income-tax but is a license to transact 
business without which no Company can 
trade at all within a Municipality and 
reference was emade to Commissioner 
of Income Tax, Madras v. Nedugadi Bank, 

Ltd. (6) in which it was held that a tax 

en Companies levied under s. 92 of tbe 

Madras District Municipalities Act, 1920, 

the Act under which the ‘plaintiff Company 
in this case had been assessed should be 
deducted asa business allewance under 

s. 10 (2) of the Income Tax Act in assess- 

ing income under the latter Act and that 
the tax on Companies levied under the 

Madras District Municipalities Act, 1920, 

is not an income or profession tax but is 

a compulsory toll on trading Companies 
(5) 71 Ind. Cas 756; 46 M. 360; 17 L. W. 161; 44 M. 

L. J. 290; A. I. R. 1923 Mad. 422; 32 M. L. T. 37. 

(6) 81 Ind. Cas. 451: 47 M. 667: 20 L. W. 87; 47 M. 


L. J. 160; (1924) M. W. N. 580; 35 M. L. T. $3; A. I. 
R, 1924 Mad, 693, 
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without which they are not permitted id . 
carry on their trade and the payment of 
which is an expenditure incurred solely 
for the purpose of earning profits or gain. 
In my view this case in no way affects the 
real question which is whether the plaint- 
if Company are according to legal defi- 
nition transacting business for profit in 
Dindigul. What it decides is that if a 
Company is assessable to Companies’ Tax 
the Company is entitled to deduct what 
it has paid in respect of tax in assessing 
its income under the Income Tax Act 
as an axpenditure incurred solely for the 
purpose of earning profits or gains.. I am 


„clearly of the opinion in view.of {the author- 


ities already referred tothat where the 
Company merely buys goods in another 
place through an agent and where the 
contract for purchase of those goods is only 
concluded elsewhere the Company is not, 
in the place where the goods are bought, 
transacting business in the sense that 
those words are used inthe Madras District 
Municipalities Act, 1820. Butit is coctend- 
ed alternatively by the defendant that the 
plaintiff Company does carry on a business 
in Dindigul namely, that of Managing 
Agent of the Tinnevelly Cotton Press 
Company Ltd., for which itis remunerated 
and, therefore, liable to tax under r. 16 of 
Sch. IV of the Act or under its proviso. 
Tt ia conceded on behalf of the plaintiff 
Company thata part ofthe profit earned 
byitin respect ofthe management of the 
Tinnevelly Company's business is the 
remuneration of four anras per 300 (ibs) 
bale of cottÓn pressed at Dindigul. But 
the question still is, is that earned in 
Dindigul or is it the result ofthe manage- 
ment of the Tinnevelly Cotton Press Com-* 
pany Ltd. by the plaintiff Company in 
.Madras where all the operations in the 
Madras Presidency of the Tinnevelly Cotton 
Press Co, are controlled in such a way 
as to make the plaee where the plaintiff 
Company trades Madras and not Dindigul. 
Facts verv Similar have been dealt with - 
by the House of Lords in San Pauls 
(Brozilian) Ry v. Carter (7). In that case 
it was held that where a trade is carried 
on either wholly in the United Kingdom 
or partly within and partly outside and 
profits accrue therefrom toa person ora 
corporation residing in the United King- 
dom, the tax,to be levied is to be computed 

(T) (1896) A. C. 31; 85 L. J. Q. B, 161; 73 L. T. 538; 
44 W, Bs 836; 60.9, PTUS 
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ôn the full amount of the balance of the 
profits or gainsofthe trade and not only 
upon the aetualsums annually received in 
the United Kingdom. Lord Halsbury in 
his. judgment on page 38* after stating that 
itis probably a question of fact where the 
trade is carried on aud that it may be true 
to say that the phrase may be understood 
in two different senses, says that it may 
be the locality of the’ goods or the land 
which are the subjects of the trade or it 
may be the placein which the conduct and 
. management, the head and brain of the 
trading adventure, are situated, and pro- 
ceeds to examine the facts of the case under 
appeal with regard to these principles and 
. States, — 

“Tfit were a mine, as in the Cesena case 
(8) ora Jute mill, equally with a Railway, 
the person who governs the whole commer- 
cial adventure, the person who decides 
what shall be done in respect of the 
adventure, what capital shall be invested 
in the adventure, on what terms the 
adventure shall be carried,on, in short, the 
person who, in the'strictest sense, makes the 
profits by his skill or industry, however 
distaut may be the field of his adventure, is 
the person who is trading. That person 
appears to me, in this case, to be the appel- 
lant Company. Every one of the tests I 
‘have applied are applicable to its proceed- 
ings. A ship owner,.or indeed a ship- 
broker, may not have any one of the ships 
orthecharterparties which he negotiates 
in England; but by - correspondence or by 
agency he may have both charterparties 
and ships,not necessarily British ships, all 
over the globe But if he lives in London, and 
by his.direction governs the whole of this 
commercial adventure, could it be properly 
said that he is not carrying on his trade in 
Loudon?” : 
^ In this case, if those tests laid down by 
Lord Halsbury are applied, I think it is 
clear? that it must be held that although 
‘certain profits: are earned in Dindigul for 
. the plaintiff Company, the business 
.is controlled from Madras aud that 
is where the profits must be held 
to be earned, that is where the plain- 
tif. Company’s -business isbeing carried 
on and it is there that the plaintiff Com- 
pany is to be assessed in respect of its pro- 
fits if at all. Another important case upon 
ROA E Ex. D. 428; 45 L. J. Ex. 821; 35 L. T. 275; 
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this point is Smidth & Co.. v. Greenwood 
(9). Inthat case the appellants were 4 
Danish firm resident in Copenhagen manufa- 
turing and dealing in cement making and 
other similar machinery which they export- 
ed all over the world. They had an office 
in London in charge of a qualified Engi- 
neer who was their whole-time servant. He 
received enquiries for machinery such a8 
the appellants could supply, sent to Den- 
mark particulars’of the work which the 
machinery was required to do, including 
samples of materials to be dealt with and 
when the machinery was supplied he was, 
available to give the English purchaser the 
benefit of his experience in erecting it. 
The contracts between the appellants and 
their customers were made in Copenhagen 
and the goods were shipped F. O. B. 
Copenhagen. The Oommissioners held 
that the appellants exercised their trade 
within the United Kingdom and were as- 
sessable to Income-tax. It was held by 
Rowlatt, J., that the place where a .trade 
was exercised was the place where the 
transactions forming the alleged business 
were closed, in the case of a selling busi- 
ness by the sale of the Commodity and 
the profit thereby realised, and that, there- 
fore, the appellants exercised their trade 
in Denmark, and that they could not in 
respect of the eame profits and gains 
exercise their trade elsewhere. On page 
986* Rowlatt, J.,said "Tradingiis buying or 
making and selling, and if I am right in 
supposing thatone single place has to be 
treated ag the place where the trade is ex- 
ercised it seems to me that it must be 
where the profit-bearing transactions are 
closed.” i 
Thiscase possibly has a more important 
bearing on the earlier part of the case than 
it has on thispart. In the former cases 
yeferred to on this point itis true that 
those were decisions under the Income Tax- 
Act, whereas this,is a case not of a tax upon 
income because in Commissioner of Income 
Tax, Madras v. Nedungadi Bank Ltd., (6) 
the Companies’ tax was held not to be so, 
But whatever ita nature tax can only be 
imposed upon a Company transacting busi- 
ness for profit within the ‘limits of the 
Municipality. ‘“‘Transacting business for 
profit" are the words of s. 92 of the Act 
and both r. 16 and its proviso must be 


` (9) (1920) 3 K. B. 275; 89 L. J. K. B. 993; 36 T. L, 
R. 760. 4 
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subject to those words in s. 92. In my 


view, “transacting business for profit” is . 


carrying on a trade. I can see no distinc- 
tion and I, therefore, hold that’ the plaintiff 
Company was transacting its own business 
that of Managing Agent for the Tinnevel- 
ly Cotton Press Oo., in Madras and that 
its profits were earned in Madras and that 
it is liable to be assessed in Madras and not 
in- Dindigul. 

There are two further points raised by 
the defendant, The first is thai the suit is 
barred by limitation and the other is that 
the ‘suit is not maintainable. 

. deals with the suits for damages and com- 
pensation and in my view this is not Such 
a suit. Theclaim in this suit is for the 
return of Oompanies' tax alleged to have 


been over-paid. That is not a claim for. 


damages, nor is it a claim for compensation 
and I agree with the view of Waller, J., 
in.C. S. No. 269 of 1923 upon this point. 


.With regard to the latter point 8. 354 of 


the Madras District Municipalities Act, ` 
1920 says that: "No suit shall ba brought in ` 


any Court to recover any sum of money 
collected under the authority of this Act 
or to recoverdamages on account of any 
assessment, or collection of money made 
under. the said authority: provided. that 
the provisions of this Act have been, in 
substance and effect, complied with." ' . 
That section, it isargued by the defend- 
ant, renders this suit not maintainable 
_ because it is argued that the money collect- 
‘ed was collected under the authority of 


this Act and that the provisions of this. 


Act have been in substance and effect 
commplied with. In Municipal Council, 
Cocanada v. Standard Life Assurance Co., 
(10) where thegplaintiff Company brought a 
suit to recover theamount levied under the 
Madras District Municipalities Act of 1884 
. &nd which they had paid under protest, 


it was contended by the Municipality that. 


the suit was not maintainable because the 
provisions of that Act had been complied 
with. It was held that the suit was main- 
tainable-as a Company not liable to the tax 
had been taxed and the provisions of the 
Act had, therefore, not in substance and in 
effect been complied with and that the 
Municipality was not protected from action. 
In Municipal Council of Mangalore v. 
Codial Bail Press (11) in which the same 


E (10) 24 M, 205; 10 M L. d, 401, 


(11) 27 M, 517, 
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óc 
objection .was taken by the Municipal 


Council, namely, that by reason of s. 262 (2) 
of the District Municipalities Act of 1884, 


er n 


-which was a similar section to s. 354 (2) of 


the present Act the suit was not maintain- 


. able by reason of that section, it was held 


that the Municipality which had assessed a 
person on his estimatad gross income bad 
wrongly assessed him because the word 
“income” was not income and consequently 
the provisions of the Act had been not in 
substance and effect complied with. and 
that ihe Court could entertain & suit to 
recover the amount of tax paid under the 
assessment. It seems to me that if a 
Municipality levies a tax upon a person 
or corporation not liable to pay that tax it 
cannot beargued that what has been done 
has been'done in compliance either in sub- 
stance or in effect with the provisions of 
the Act, and these two cases are direct and 
binding authority upon this point. fe 

Ihave now disposed of the points raised 
in this case. There isonly one other matter 
to which I desire to refer and that is toa 
letter written by the plaintiff Company's 
agent tothe defendant Municipal Council 
in which he assumes that the Company 
is liable to be assessed upon its profits. 
Having regard to what I have already stated . 
this wasincorrect view to take and it can- 
not be argued that the plaintiff Company 
is thereby prevented from raising thé point 
that they are not liable to be assessed at. 
all under the Act. f . 

For all these reasons the plaintifi's claim 
succeeds and there must'/be a decree for 
Rs. 1,500 with interest at the Court .rate of 
6 percent. per annum from the date of the 
filing of the plaint and costs. 

Y. N. Y, Claim decreed. 


MADRAS HIGH COURT. 
Civin Suir No. 151 or 1926. 
April 8, 1927. 
Present:—Mr. Justice Venkatasubba Rao, 
CO. THIRUVENGADA MUDALIAR— 
“PLAINTIFF 
~ versus 
C. THANGAVELU MUDALIAR 
AND @THERS—DEFENDANTS, i 
Civil Procedure. Code (Act V of 1808), O, XXI, 


sy) 


v. 1—Partition: suit-—Compromise between ' plaintiff 
and some défendants only, whether valid and enforce- 
able—Defendant not party to compromise, whether can 
be transposed as plaintiff. : 

It cannot be laid down as a general proposition of 
law that a compromise of a partition suit is invalid 
or ineffectual unless every party to the action joins 
init. Each case must depend upon its own facts. [p. 
224, col. 1.] - — 

Inasuit for partition by thesole member of one 
branch of a joint family against the other. two 
pranches, a compromise was entered into between the 
plaintiff and the representative ofone of the two 
‘branches by which the plaintiff was to sever his 
connection with the joint family on receiving, in quit 
of all claims and liabilities, a fixed sum of money 
from the other party to the compromise : 

Held, that although the third branch was not a 


party to the compromise, there was a valid and law- . 


ful compromise between the parties thereto which 
the Court could give effect. [ibid] ] < 
Where one of the ex parte defendants in such 'a suit 


in collusion with the plaintiff, applied at the fag. 


end of the ease to be transposed as a plaintiff and 
for liberty to continue the litigation: 


Held, that the application could not be allowed. [p. ^ 


924, col. 2.] . 
Applieation for deeree in terms of com- 
promise. b i 
Mr. T. C. A. Anadalwan, for the Plaintiff, 
Messrs. V. Radhakrishnayya, V. Sivarra- 
kasa Mudaliar and V.C. Gopalarathnam, 
for the Defendants. 
JUDGMENT.—This is an application 
to enforce a compromise in a suit for parti- 
tion, Defendants Nos. 1 to 7 make the appli- 
cation and itis resisted by the plaintiff. 
The suit relates toa Hindu family consist- 
ing of three branches. The plaintiff is 
the sole representative of his branch; the 
8th defendant represents another branch 
. and the third branch is represented by the 
1st defendant and his sons defendants Nos. 2 
to 7. The 8th defendant lowed the suit 
to proceed ex-parte and the compromise 
wasonly as between defendants Nos. 1 to 
` 4 on theone hand and the plaintiff on the 
other: WU ue a : ur ccr 
The terms were reduced. to writing and 
engrossed in Tamil on a stamp paper. 
Tht arrangement is an extremely simple 
one, The lst defendant and his sons 
agreed to pay the plaintiff Rs, 8,000 in full 
settlement of his claim in the family pro- 
porties. The deed says that the plaintiff 
was thereafter to have no concern with 
the properties of the family, -with the out- 
standings,due or the debts payable. The 
defendants Nos. 1 to 7 were to pay the 
amount of Ks. 8,000 within one month from 
the date of the decree, A charge was to be 
created on the properties for this sum 
and as defendants Nos, 5, 6 and 7 “are 
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minors, sanction of the Court should b9' 
obtained on their behalf to make the com- - 
promise binding upon them. As I have, 
said, the terms aré so simple that any one 
perusing the document can easily under- 
stand them, The effect of the agreement 
is that the plaintiff receives Rs. 8,000 and 
separates himself from the family. It is 
impossible, therefore, to uphold the conten- 
tion that the terms were not understood 
by him. The plaintiffnow pretends that 
he was noteven aware whether the agree- 
ment he signed was in English or in 
Tamil. This is on the face of it an 
absurd lie, It is alleged: that he is 
deaf and partly blind. It was sought 
to be made out that he was stone-deaf 
but the attempt has utterly broken down. 
He was in the witness-box for a consider- 
able time and was able to~ hear every 
question put to him, only the interpreter 
was obliged to speak a little louder ' than 
usual, Then in regard to the, other ins 
firmity alleged,itis a gross exaggeration 
to saythat he is partly blind, He was 
able toread his own signature and when 
sufficient light was allowed, alsosome por- 
tion of the rest of the document, I am 
convinced that for the purpose ‘of this 
application his infirmities such as they are — 
have been magnified beyond the limits of 
truth, i 

The compromise has a curious history, 
The plaintiff's Vakil was Mr. Anandalwan. 
Defendants Nos, 1, 5,6 and 7 appeared by 
Mr. Sivaprakasa Mudaliar and defendants 
Nos, 2, 3, and 4 by Mr, V. C, Gópalrathnam. 
The plaintiff suggests in his counter- 
affidavit that he was not permitted to inter- 
view hisown Vakil and that, on the other 
hand, he was forcibly taken to the Advocate 
Mr. G. Krishnaswami Aiyar’s house where 


- he was made to sign the compromise under 


some sort of compulsion. Mr. Subramania 
Aiyar, the son of Mr. G. Krishnaswami 
Aiyar.and a Vakil of this Court, has been 
examined on bthalf of defendants Nos. 1 
to 7. Hisevidenceis very circumstantial 
and describes in great detail how the 
compromise was put through. It was the 
plaintiff that first approached him and the 


- witness even believed that he was acting 


for him. The question ‘naturally arises; 
How doesit come about that the parties 
did not avail themselves of their own 
Vakils and sought the help of a stranger. 
Vakil? Ishallpass over the evidence of 
Mr, Subramania Aiyar and the lat defend» 
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ant on this point, for the matter is Cescrib- 
.ed very vividly by Mr..G. Krishnaswami 
Mudali (uncle of the plaintiff and the Ist 
defendant) with" whose evidence I have 
been very well-impressed. He -eposes 
that the plaintiff was making complaints 
against his Vakil Mr. Anandalwan, saying 
that the Vakil got him to execute a writing 
for Rs, 2,100 in favour of a third perty who 
was to finance the suit and further got 
him to sign his name in- the Vakil's diary 
promising to pay him an additioral sura 
of Rs.1,500. 'There is evidence that the 
plaintiff was making other suggestions 
againsthis Vakil. lam not now cencerned 
with thetruth or otherwise of these charges. 
Indeed there is not material enough on 
which I can base a finding on this point; 
nor is it necessary to do so for the disposal 
of this application. The charges may well 
be false:. but the clear conclusion to which 
I have come is, that the plaintiff at the time 
was for some-reason anxious to evoid his 
own Vakil. The plaintiff: would not of 
course confide in the other Vakils engaged 
in the case, Mr. Sivaprakasam and Mr. V. 
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on.business in-one of such bazaars, On 
this point the evidence of Krishnaswami 
Mudali is very relevant. He says that the 
plaintiff at one time mentioned a bazaar, 
that there was a discussion about it between 
him and the witness, that it was pointed out 
that it would not be desiráble for the plaint. 
iff to engage himself in business, that the 
bazaar was ultimately dropped and in the 
final discussion between. the parties there 
was no reference made to itat all. This 


“is perfectly straightforward evidence and 


I am prepared; to act upon it. It must be 
next observed that the idea of a compro- 
mise was not suddenly condéived. Itis in 
evidence that Mr. Anandalwan himself at 


-one time suggested that if a lump sum 


payment of Rs. 7,500 was made, coupled 
with a monthly allowance of Rs. 25, his 
client would withdraw the case. At another 
time, the same Vakil suggested that if 
& monthly allow- 


ance of Rs. '15, his cliènt would - give 


„up his claim, Thus the present com- 


O. Gopalarathnam who were appearing for ` 


his opponents. 
remained of finding an independent pro- 
fessional gentleman. The  ma'ter was 
fully discussed at Mr. G. Krishnaswami 
Aiyars house, more than three hcurs were 
spent and the result was the execution of 
- the rajinamah in question, It is spoken to 
by several witnesses whom I -egard in 
the main truthful. Mr. Subramania Ayyar 
probably might have dore his vork with 
some more care and a little more skilfdlly 
but in regard to his good faith there can 
be no question. He acted throughout with 
ihe best of motives and perfectly honestly. 
I have seen him in the witness-box 


and J ani prepared toact upon his evidence. 


- There is nothing unfair about the terms 
in the compromise. Even the plaintiff 
does not suggest that heexpected at any 
time more than Rs. 8,000. All that he says 
is, that he believed that under the rajinamah 
he was getting in addition to Rs. 8,000 
what isloosely described in th» evidence 
asa ‘bazaar.’ Itis not as bazaar in any 
sense ofthe term, A Devasthanam owns 
several bazaars and they are let out to 
various individuals fora premium paid 
in advance, The members of shis family 
are the . lessees of some bazazrs of this 
kind. What the plaintiff means is, that he 
believed that he would get aright to carry 


The only alternative thus: 


promise was graduallyevolved and the 
plaintif entered into it quite willingly and 
with due deliberation, There is not the 
slightest doubt that he now wants to dis- 


honestly back out of the compromise under 
evil advice. ; 9 


Mr. Anandalwan suggests in his argu- 
ment a point not taken in the counter- 
affidavit that the clause to the effect that 


" the 3rd defendant also consents to the com- 


executed the compromise in 


promise wasinterpolated in the rajinamah, 
This suggestion is' absolutely unfounded . 
and his contention that there has been & 
material alteration after the compromise 
was effected, is equally untenable. What 
really happened was, after the ‘principal 
parties, the plaintiff and the lst defendant, 
the house o 
Mr. G. Krishnaswami -Ayyar, it Ba 
to “the house of Mr. Sivaprakasam where 
the sons of the lst defendant executed jit. 
This certainly does not render. the: com- 
promise invalid and it isnot even suggest- 
ed that the so-called alteration was in the 
TE detrimentalto the plaint- 


‘Finally, Mr. Anandalwan -says that in 
law, a compromise, of a’ partition’ suit is ` 
ineffectual.unless every party to the action 
joins in it. He has cited Nityamoni Dasi 
v, Gokul Chandra Sen (1), Gobind Chandra Y 


(1) 9 Ind. Cae, 210713 O, L, J, 16, 
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Bhagabat Sardar (2) and Taraprasonna Sar- 
kar v. Kalikamohan, Sarkar (3), but these 
cases do not even touch the point. It is un- 
doubtedly true that in some cases there 
may not be a valid and lawful compromise 
unless all the parties join in effecting it; 
but each case must depend upon its own 
facts. I shall illustrate my position by 
taking two or three examples, Suppose A, 
Band C are members of a joint family. If 
a compromise is entered into between A 
and B. under which A gets a half, but as 
C is not a party to. the compromise 
A gets against him only a third, it 
would be impossible to recognise such a 
compromise. Again,suppose B gives up to 
A under the compromise some specific valu- 
able items of property. It would be open 
to C not being a party to the compro- 
mise, to urge that he would not agree 
to those items being taken by A. In 
“such a case it would be futile to ask the 
Court to enforce the partial compromise. 
Again, I may vary the illustration by sup- 
posing that B admits some items to be joint 
family properties and on that footing enters 
into a compromisé with A, C who isnot a 
party to the compromise contends that 
those items are his self-acquisitions. Sure- 
ly; no Court would in such a case recognise 
and enforce the compromise. The facts of 
this case are entirely different. The plaint- 
iff on receiving Rs, 8,000 goes out of the 
family altogether and the property then 
belongs to the remaining members, though 
I need not decide now, in what shares they 
hold it inter se, This contention is, there- 
“fore, overruled and I find that a valid and 
lawful compromise was entered into between 
the plaintiff on the one hand and defend- 
ants Nos. 1 to 7 on the other. 


lam askedto sanction the compromise 
on behalf of the minor defendants. The 
lst defendant says that the compromise is 
beneficial to his sons and Mr. Sivaprakasam 
has filed the necessary certificates. I am 
satisfied that the compromise is in the in- 
terests of the minor defendants and I ac- 
cordingly sanction it. I pass a decreein 
terms of the rajinamah. 

In regard to the costs of this application, 
the defendants’ Vakils ask me to fix a fee 
of Re, 250. Although much of my time has 


w) 27 İnd; Cas. 219. REN 
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been wasted by the plaintiff, I think Rs. 150 
would be a reasonable fee and I fix it ac- 
cordingly (one set for the contesting de- 
fendants). l 

The 8th defendant who has up till -now 
allowed the suit to proceed ex parte now 
appears and says that he opposes the ċom- 
promise. Heis not a party toit and he is 
not bound by it. He is merely a creature 
of the plaintiff fetched at the last moment to 
support him in his dishonest attempt to get 
rid of the compromise. f 


I bave just delivered judgment enforcing 
the compromise between the plaintiff and 
defendants Nos.1to7. The effect of the 
judgment is, that the plaintiff. goes out of 
the case and the suit stands withdrawn. 
The 8th defendant who up -till now has al- 
lowed the suit to proceed ex parte, chooses 
to appear at the eleventh hour and ask me 
to transpose him as plaintiff and give him 
liberty to carry on this litigation as against 
defendants Nos. lto 7, He bas taken this 
stepin collusion with the plaintiff and nei- 
ther in justice nor in law can he be per- 
mitted to adopt this course. The facts 
have completely altered since the institu- 
tion of thesuit. Nolongeris the property 
to be divided into three shares; but the 
point that has to be tried ie, has the plaint- 
iffs share passed to defendants Nos. 107 
alone orhas it passed to all the defendants? 
Practically, it is a question of new plead- 
ings, fresh issues and fresh trial and the - 
party that asks me to give him this indulg- 
enceisthe man who kept himself in the 
background and appears at the last moment 
to lend support to the dishcnest plaintiff, 
My order in the case is, therefore, the one 
which I passed on the application. 


Suit decreed in terms of compromise, 
v. N. V, i i 9 i 
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ALLAHABAD HIGH COURT, © 
D FULL BENCH.. 
ORIMINAL REFERENORB No. 481 or 1927. 
January 19, 1928. 
Present:-—Justice Sir Cecil Henry 
Walsh, Kt., Mr. Justice Lindsay and 
Mr. Justice Banerji. s 
EMPEROR--APeLIOANT 
versus 


SHERA AND OTHERS—ACOUSED, 
Criminal Procedure Code (Act V of 1898), ss. 207, 
423 (2)— Reference -Verdict on facts—Power of High 


“Court to interfere where there is no misdirection or. 


misunderstanding of law—‘Subject thereto, meaning 
of. S i 
Where a Jury has given its verdict on the facts 
of the case, it jis open tothe High Court to revise 
that verdict on'a reference by the trial Judge made 
under s. 307, Criminal Procedure Code, even in cases 
where it is not:alleged that there has been’ any mis- 
direction by the Judge or any misunderstanding by 
the Jury of the!law as laid down by the Judge. [p. 229, 
col. l] - 1 : 

Bes. Walsh,'J.—The High Court sitting under 
8. 307, Criminal: Procedure Code, is not sitting as.& 
Court of Appeal, and in strict phraseology, is not 
asked to reverse or alter the verdict of a Jury.-[p. 227, 
eol. '1. : ' ; 5 = 

Bor. Lindsay, J.—The words “subject thereto" in 
Sub-s. (3) of s. 307 should be takén to refer not 
merely to thej word “powers” which precedes them 
but to the exercise of the powers. [p. 229, col. 1.] 


Criminal Reference made by the Sessions 
Judge, Benares. , ce 
A 





| ORDER; OF REFERENCE TO 
FULL BENCH. 


Boys and Iqbal Ahmad, JJ.— 
Eleven persons were charged in connec- 
„tion with a riot which took place in Jail. 
Two were sent up for trial under ss. 147 
.and 326 of the Indian Penal Code and 
_the remaining nine for trial upon charges 
.under s. 326/148 of the Indian Penal 
- Code. The trial was held with the aid of 
the Jury.| Two of the accused pleaded 


« .. guilty under `s. 326 of the Indian Penal 


Oode, thel remainder denied their guilt 
‘of any offence 
they had|had nothing.to do with the 
nose-cutting, which was the basis of the 


charge under s. 326, and had at the most. 


, clamorously demanded theif right to he 
remedy of certain grievances, The Jury 


accepted this view and found a verdict > fi 


of guilty agaitist the two men Budhan and 

y Shera, who had admitted the nose-cutting, 

and they were duly sentenced -undér s. 326 
< of the Indian Penal Code. 7 : 

The Jury, however, acquitted the remain- 

ing nine men of the charge under s. 326/149, 


^ and all the accused of the charge under 


d m 
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: bricks." 


at all and claimed that.” 


. have any. power to 


328 

s. 147. The learned :Judge has referred 
-this ‘case under the provisions of s. 307 
of the Oode of Oriminal Procédure, it 
being his.view that the acquittal of nine 
_of the accused upon the charge under s. 147 ` 
of -the Indian Penal Code was perverse. 
In view of the .fact that Budhan Khan 
and Shera will, if this reference is accept- 
sed, be convicted of a further offence ` 
under, s. 147 of the Indian Penal Oode, 
the learned Judge has refrained from 
passing any sentence at present under 
8. 326 of the Indian Penal Code in regard to 
which the Jury found these two men 
guilty, . E 


In his first order of the 2nd of July, 
1927, recording the verdiet of the Jury; the 
learned Judge says:—"The Jury return an 

‘unanimous verdict as follows: They find 
all the accused not guilty of rioting and 
Shera and Budhan alone guilty of causing 
‘grievous hurt under s, 326 of the Indian - 
Penel Code according to their- plea of 
‘guilty’... They are of opinion that the 
accused. only came tothe grating to make 
a complaint about ill-treatment including 
short rations to the District Magistrate. . 
They. are not satisied that any of the 
accused created any disturbance by throw- 
ing bricks. They are not satisfied. that 
any of the accused removed the batons 
from the latrine and wielded them. They 
find it as a fact that. the two accused 
committed the offence of grievous hurt 
under provocation,” : : 


It will be seen that the Jury were 
unanimously* of opinion that they were 
"noi satisfied that any of the accused 
created any disturbance by throwing 
They were “not satisfied that 
any of the accused removed the batons 
from the latrine and wielded them.” They 
were satisfied that “the accused only came. 
‘to the grating to make a complaint about 
the ill-treatment.”, These are very specific 
findings of fact by the Jury that the nine . 


accused did not commit any: offence of 


riot, and the findings are, as we have 
said, purely findings of fact and not 
ndings arrived at in any way whatever 
upon any misconception of the law applic- 


able to facts, 


We have, then, to. consider whether wa 


interfere with th 
findings of fact, - f “8 


The powers which we have are obviour- 
ly those laid down iA a. 807 :(3) of the 


. $36 
present Code of Criminal Procedure. We 
are informed that this Court has some- 
times interfered under circumstances 
similar to the present, but we have grave 
doubts as to cur power to so interfere. 
‘The powers that we can exercise are “any 
of the powers which’ it (the High Court) 
may exercise on an appeal" The powers 
which this Court .may exercise on an 
appeal are laid down in s. 423 of the 
Criminal Procedure Ocde. Certain powers 
are specified in sub-s. (1) of s. 423 but 
those powers cannot be unconditionally 
exercised. They are expressly limited in 
the case of the verdict ofa Jury tc. cases 
where the Court is of opinion that there 
has been a misdirection by the Judge 
ora misunderstanding on the part of the 


Jury of the law as laid down. So this High ` 
'v. McCarthy (1) 
-that s. 307 was -not controlled- by the 
. limitation in what is now s. 423 (2) and was 


Court cannot, in the ordinary exercise of 
its appellate powers; interfere with the 
finding of fact by a Jury, exceptas provided 
by sub-s. (2) of s. 423. 

Is there anything in s. 307 (3) which 
extends these powers? The sub-s. (3) 
plainly says that this Oourt can exercise 
. "any of the powers which it may exercise on 
an appeal”. So far then it cannot interfere 
with the finding of aJury on the facts 
unless there has been some misdirection 
by the Judgeor a misundérstanding of the 
law by the Jury. In this case itis not 
suggested that there has been either. It is 
true that s, 307 (3) contains later the 
words: “It shall after considering the 
entire evidence, etc., etc.” But these words 
are preceded by the very definite direction 
that the consideration of the “evidence is to 
be “subject thereto." That is clearly 
“subject to the powers which it may 
exercise on an appeal.” We find ourselves 
entirely unable to give any effect to these 
words “subject thereto" unless the effect 
is to incorporate into s. 307, the limited 
powers of the Appellate Court aslaid down 
in 8.423, We should, therefore, have no 
hesitation whatever ourselves in holding 
that we cannot interfere with simple 
findings of fact by a Jury unless they have 
been accompanied by a misdirection of the 
Judge or a misunderstanding of the law 
by the Jury as laid down by the Judge. 

This result is in our view not only 
compelled by the ordinary .proper and 
reasonable view of the meaning of the 
language of s. 307 (3), but we are fortified 
*by the consideration that it is only in 
pecordance with What would seem to be 
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demanded in justice to the accused. It is 
manifest that at any rate the convicted 
person cannot appeal against the findings 
of fact arrived at by a Jury, except where 
the conditions of s. 423 (2) are applicable. 
It would be anomalous indeed if any 
accused person was wholly deprived of the 
right of appeal on the facts where he, has 
been convicted while the Judge was given, 
so far as the Legislature is concerned, what 
amounts to an unrestricted right of appeal 
against a finding of the Jury on the facts 


in favour of the accused person. 


‘This last consideration has not weighed 
with us in arriving at the proper interpreta- 
tion of s 307 (8). In our view that section 


.read with s. 423 can have only the effect 


which we have suggested above. 
There is a case reported as Queen-Hmpress 
in which it was held 


at the date of that decision s. 423, cl. (d) of 


` Aet X of 1882." Since, however, that case 


was decided the law has been amended in 
Act V of 1898. Section 307 of Act X of 
"In dealing with the case so 
submitted the High -Oourt may exercise 
any of the powers which it may exercise on 
an appeal, but it . may acquit or convict 
the accused of any offence of which the 
Jurycould have convicted -him upon the 
charge framed and placed before it, etc.” 
Here it will be-noticed that the limiting 
words “subject thereto" find no place; but 
onthe other hand, the phraseology rather 
exterfds the powers of the Court than 
limits them where the phrase follows "but 
itmay acquit orconvict, etc." It is clear, 
therefore, that the decision- in Queen. 
Empress v. McCarthy (1) is of no authority 
under the new Code, f 

It is, however, because we are aware that 
it has at any rate sometimes happened in 
this Court that Judges have, when declin- 
ing to interfere on the ground that a verdict 
was not perverse, seemed to imply that 
they had a power unrestricted by s. 423 (2) 
to interfere on the facts if the verdict was 
perverse, that we think it necessary to 
refer this case to a Full Bench. We, 
therefore, direct that this case be laid before 
the Hon'ble the Chief Justice with a view, 
if he thinks fit, to its being laid before a 
Full Bench for determination of the 
following question:— 
jd 9 A. 420; A, W, N. (1887) 39; 5 Ind, Dec. (x, 84 
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Where a Jury has given its verdict on 
the facts of the case, is it open to this 


- «Qourt to revise that verdict on a reference 
-by-the trial Judge made under 8. 307 of the 


Oodeof Oriminal Procedure, whereit is not 
alleged that there hasbeenany misdirection 
by the Judge or any misunderstanding by 
the Jury of the law as laid down by the 
Judge? 
Mr, 
Advocate), for the Crown. 


JUDGMENTS OF THE FULL 
Walsh, J.—The following . question 
has been referred by a Bench of two Judges, 
who were considering a reference under 
s. 807, Criminal Procedure Code, where 
the Sessions Judge had referred the 
matter because he disagreed with the 
verdict of acquittal by the Jury:— 
"Where a Jury.has given its verdicton 
the facts of the case, isit open to this Court 
to revise that verdict. on a reference by 
the trial Judge made under s. 307, Oriminal 
Procedure Code; where it is not alleged 
that there has been any misdirection by 
the Judge or any misunderstanding by 
‘the Jury of the law as laid down by the 
Judge?" : 
The reason for the appointment of the 
Full Bench constituted to answer that 
question is given in the opinion delivered 
by thetwo Judges. They felta difficulty 
owing to the presence of the words "subject 
thereto” in s. 307, Criminal Procedure 
Code, referring, as these words undovfbted- 
ly do, to the powers which a High Court. 
Tinding that 
in hearing an appeal, an Appellate Court 
is governed by the provisions of sub-s. (2) 
ofs. 423, Oriminal Procedure Code, which 
provides that the Court shall not alter or 
reverse& verdict of & Jury, unless it is 
of opinion that it is erroneous owing toa 
misdirection by the Judge, or to a mis- 
understanding on the part of the Jury: 
of the law as laid down, they felt à grave 
doubt as to whether a High Court, to’ 
which a case is referred under s. 307, 
Oriminal Procedure Oode, could arrive at- 
a decision other than the verdict of the 
Jury ona question of fact, unless one or 
other of these conditions had been fulfilled. 
The first point to be observed is that 
the High Court sitting under s, 307, Orimi- 
nal Procedure Code, is not sitting as a 
Qourt cf Appeal, and in strict phraseology, 
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is not asked to réverse or alter the verdict 
of a Jury.. pr ; f 

The second point to be noted is that 
this difficulty appears to have been felt, 
or atany rate raised, for the first time, 
A reference to the authorities will show 
that both before 1896 (a material date as 
will appear. in a moment), and since 1896, 
the practice of the High Courts has been 
consistent in deciding these cases, and if 
they saw fit, High Courts have arrived at 
a definite decision on a question of fact 
inconsistent with the verdict of the Jury. 
That is shown -by reference to Wafadar 


' Khan.v. Queen-Empress (2) which was be~ 


fore 1896, Emperor v. Lyall (3) which waa 
after 1896, Reg.v. Khanderav Bajirav (4) 
which was before 1896, Emperor v. Chellan 
(5) which was in 1905, Emperor v. 
Bhuilton Singh (6) which was in 1921 and 
in our own High Oourtto the case of Em- 
peror v. Panna Lal (T) as recently as 1924. - 

Moreover Mr. Justice Boys in his wella 
known work on the Oriminal Procedure 
Code, adopts the relevant portions of the 
judgment in the case of Reg. v. Khanderav 
Bajirav (4) and states that on a reference 
the whole case is opened out, 
function of both Judge and Jury are cast 
upon the Court, and that this differentiates 
the position very widely from that of the 
Courts in England, : 

A further point to be noted is that a 
change took place in 1896. By anamend: 
ing Act this section was altered, and 
although it was not changed in subs 
stance, these words “subject thereto" ape 
peared for the first time in sub-s, (3) 
Nobody would contend, and the referring 
order does not suggest, that without thë 
words “subject thereto "there would be 
any difficulty at’ all, and, therefore, it 
must be taken that down to 1896, there 
was no doubt about the existence of this . 
special power of dealing witha cage on 
the merits, and finding facts on the evi- 
dence inconsistent with the verdict of a 
Jury, on a reference by the trial Oourt to 
the High Court. It would be strange if ` 
a statutory provision of an exceptional 
character unknown to the English criminal 


(2) 21 O. 955; 10 Ind. Deo. (N. s.) 1269, 
(3) 29 O. 128; 6 O, W. N. 253, 
(4) 1 B. 10; 11 Ind. Jur. 215; 1 Ind. Deo, (N. 8.) 7, 
(5) 29 M, 91; 3 Or. L. J. 371. 
(6) 64 Ind, . Oas, 379; 6 P. L. J. 264; 2 P. L. T, 055; 
93 (Or. L, J.ll. e i 
(7) 81 Ind. Oas. 629; 46 A. 265; 22 A. L, J. 162; A, 
I. R, 1921 All, 411; 25 Or, L, d, 081; LR, 8 A, 65 Or, 


and the ` 
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law, specially provided in India and acted 
upon in all High Courts, were intended 
by the Legislature to be taken away com- 
pletely by a &ortof indirect introduction 
of two small words into asection, the sub- 
stance of which they were notaltering. 

As, however, the point has been raised 
in a concrete form, and has not been 
precisely raised before, we think we ought 
to give our reasons by reference to the 
section itself for disagreeing with the 
view suggested in the referring order. 

It must be admitted that if the words 
* subjeet thereto" areto be read asincor- 
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quit or convict the 
offence 
convieted him 
That language í 
it was not, at any rate;—intended to^ | give 
the High Oourt,not merely a. power; ut 
& direction to re-consider the entire’ evi~ 
dence, and what has happened in thé Court 
below, and to arrive at an indépendent 
conclusion of its own on the question of 
fact, as well as of law, inthe interests 
d 


of justice. 
` The question, therefore, is whether the: 


words “subject thereto ^" are strong enough 


porating s, 423 and as a consequence im-— and-eleaf- enough, -asis : suggested.in the 
posing upon the High Court, in hearing'a referring order, to override. and destroy 


reference, the limitation contained in s. 493, 
Sub-s. (2), it would destroy substantially 
the elaborate provisions of s. 307 itself, 
&nd defeat the object which we think the 
language of the.section makes quite clear 
and for which. the section was enacted. 
As we have already said, s. 307 creates a 
special power of reference turning the 
High Oourt forthe moment into a Court 
exercising powers of reference or of-a re- 
feree, and gives general directions as to how 
the Court is to be guided in exercising that 
function. In other words, it deals with 
the creation of a power independent alto- 
gether from the function ofthe Appellate 
Court, and except by implication, makes 
no provision for procedure. It says that 
in acase where.the Judge disagrees with 
the verdict and is clearly of opinion that 
it is necessary for the ends of justice to 
submit the case to the High Court, he 
shall, do so recording the grounds of his 
opinion, and (here, it is to be observed, 
is a provision which throws an important 
iight on the object of the section), when 
the verdict is one of acquittal, stating 
the offence which .he considers to have 
been committed. That language is totally 
inappropriate and inconsistent with a 
limited power, as suggested. of a High 
Court, when dealing with a reference where 
there has been an unsatisfaetory verdict 
by &dJüry so as to restrict its consideration 
io some question of law or misapprehen- 
sion of law. ian. 
- The third sub-section of s. Ju? which 
finally prescribes the function to be ex- 
ercised by the High Oourt in dealing with 
sucha reference, provides that after con- 
sidering the entire evidence, and -after 
giving due weight to the opinions of the: 
Bessions Judge and the Jury, it shall ac- 


the other provisions of the Section, which, 
as we have pointed out, are wholly in- 


consistent with the limitations contained. 


in s. 423, sub-s.(2). It is true to say that 
in the interpretation of every section of 
a Statute a reasonable construction must 
be given to every word contained therein. 


P 


Bpeaking for myself, I feel no difficulty ' 


whatever in interpreting the words "subject _ 


thereto" consistently with the operation 
of s. 307 as it has always been hitherto 
understood and worked. When it is once 
borne in mind that the section itself deals, 
with the functions to be exercised; and 
does not attempt to deal' specifically with 
the procedureto be followed, all difficulty 
to my mind disappears. The High Court 
is not acting asa Court of Appeal, but it 
is to be clothed with the powers of a 
Court of Appeal as regards its procedure. 
If the Legislature had intended to limit 
its function in the way suggested, nothing 
was easier than to say: ‘subject to the 
limitations or provisions contained in s, 423 
sub s. (2)." It does not even refer to any 
section. What it says is that the High 
Court may exercise any of the powers 
which it may exercise on an appeal, and 
subject thereto it shall exercise the fol-. 
lowing functions, I think the emphatic 
word there is the word “any”, and that 
the object of that part of the sub-section, 
was simply to clotbe the High Court, when 
acting under s. 307, with all the powers 
as regards procedure ofa Court of Appeal, 
if for good reasons it desires to. exercise. 
any of them. The exercise. of such powers. 
may be illustrated by reference, not merely: 
io s, 423, which requires that it shall 
hear the appellant or his Pleader, if. he 
appears and provides for other matter, 
but it would 'inglude.such.a provision ag 


person charged of any 2 

of which the Jury could hae ^ ne 
upon the charge as framed- 

is entirely meaningless, it. . 
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5. 426, where, if there has been a convic- 
tion and the referring Court thought it 
was wrong, the person charged could be 
released on bail, or to give another illustra- 
tion, s. 428, where the High Court, if it 
thinks additional evidence to be necessary, 
shall record its reasons, and may either 
take such evidence itself, or direct it to be 
taken by a Court of Session. We are 
clearly of opinion that if it were not 
for the provision which has caused this 
reference, it would not be possible for a 
High Court, adjudieating upon a reference, 
to ask for ordirect additional evidence to 
be taken, and, therefore, it follows that the 
introduction of these words was.made in 
order to empower the High Court to take 
that or any other step which it would take 
if it were in fact an Appellate Court 
hearning an appeal. 

` It is suggested in the referring order that 
it would be anomalous for the accused to 


be deprived of a right of appeal against. 


an adverse verdict on the facts, while the 
Sessions Judge is given what is called 
“an unrestricted right of appeal against 
a finding by the Jury on the facts in 
favour of the accused person." I do not 
think there is any anomaly. The power 
of reference under s. 307 applies whether 
the verdict is one of “ guilty”, or of “not 
guilty.” 

For these reasons I think that the ques- 
tion must be answered in the affirmative. 

Lindsay, J.—I agree and only wish to 
add that I consider that the words “subject 
thereto" in sub-s. (3) of 8. 307 should be 
taken to refer not merely to the ‘word 
"powers" which precedes them but to the 
exercise of the powers. That is to say the 
High Court after resort to such of the 
powers of an Appellate Court asit may 
think fit to exercise shall proceed, after 
considering the entire evidence and after 
giving due weight to the opinions of the 
Sessions Judgeand the Jury, to'aequit or 


conviet the accused. . 
Banerji, J.—1 agree. 
A. N, A. 


Reference answered in the affirmative. 
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ALLAHABAD HIGH COURT, 
Execution SgooND ApPman No, 1908 
or 1930. > 
December 5, 1927. 
Present :—Mr. Justice Mukerji and 
: | Mr. Justice Ashworth. 
LACHMAN-—JupbaMENT-DEBTOR— 
APPELLANT 
versus 
JARBANDHAN-—DzonEE-HOLDER 
— RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s. 60—Rent 
mot yet due, whether liable to attachment—‘Debt”, 
meaning of. 

Rent which has not yet accrued due is not a debt 
at all and cannot be attached in execution of a , 
decree under s. 60, Civil Procedure Code. [p. 230, col. 
aoe Mukerji, J—The word ‘debt’ as used in s. 60 
of the Civil Procedure Code must be confined toa 
debt in the ordinary serise of the word, that is to 
say, an existing debt. [tbid.] $ 

Execution second appeal from a decree 
of the District Judge, Allahabad. f 

Mr. Haribans Sahai, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT, 

Ashworth, J.—This second appeal 
arises out of an objection made, by a 
judgment-debtor of the present appellant to 
the attachment of certain rent due to him ás 
occupancy tenant, from his sub-tenant.. 
Atthe date of the attachment, the rent of 
which attachment wae made had not. 
become payable by -the sub-tenant, the 
period in respect of which the rent was 
attached being still. incomplete. The 
judgment-debtor accordingly objected that 
this rant was not covered by the provisions 
ofs. 60 of the Civil Procedure Code, which 
permits attachment of debts and other sale- 
able property moveable or immoveable be- 
longing to the j udgment-debtor. The first - 
Court held that as the rent had become due 
at the date when the objection was heard, it 
was immaterial that the attachment was 
made before the rent had become due. - It 
also held that there was no reason why 
rent could not be attached in advance,%, e., 
before it became due. | 

In appeal, the District Judge upheld the 
contention of the judgment-debtor on the 
ground that there was the authority ofa 
Bench of this Court that profits not yet 
accrued due were not susceptible of attach- 
ment, namely the case of Sher Singh v. Sri 


1). 
Ram (Dis appeal it is submitted that this 


(1) 30 A 246; A, W. N. (1908) 101; 5 A. L. J. 251; 4 
M. L. T. 10. i x 


he ae 
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tase was not relevant to the present facts. 
In that case it was clearly held that what 
was attached was a right to certain profits 
which might never become due, whereas in 
the present case there can. be no question 
that at the date of the attachment there was 


acertainty that the.rent would become due, 


Reference, however, in that decision was 
- made to the English case of Webb v. Stenton 
(2. In that case the Queen's Bench hela 
in effect that a debt involves (a) an obliga- 
tion incurred by the debtor, (b)a liability 
on the part of the debtor to pay for that 
obligation at a certain. date. . Until the 
obligation had been fully incurred, there is 
no debt. “Accruing” did not mean that 
the obligation was incomplete. but merely 
that the date for payment had not arrived. 
Debitum in presents solvendum in futuro. 


Rent in respect of a period still in existence , 


is thus not a debt at all as the obligation is 
not complete, . 

This decision equally disposes of the 
argument that this rent could be.attached, 
if not asa debt, still as saleable property, 
that is to say, "an actionable claim.” An 
actionable claim is “a claim to a debt, 
existent, accruing conditional or conting- 
ent.” The last four words do not alter 
the situation, if there isno debt. 

It has been suggested that the “saleable 
property" is not the rent, but the title to 
recover it for the period in question. A 
title (unlike a debt) accrues when the 
instrument creating it has been executed. 
But.it is not the title that the decree- 
. holder purported to attach. Moreover, an 
occupancy tenant cannot transfer his 
title except by a sub-lease «or five years 
(in such case he .gets the rent and his land- 
holder is not prejudiced) under ss, 23-34 of 
the Tenancy Act. 

For these reasons I hold that the lower 
Appellate Court was correct in its decision, 
and would dismiss the appeal with costs. ' 

My kepji, J.—I entirely agree with my 
learned brother that the word “debt” as 
used in s. 60 of the Civil Procedure Code 
must be confined to a debt in the ordinary 
gense of the word, that is to say, an existing 
debt. It appears to me that the several 
articles that have been declared by the 
opening portion of 5. 60 as liable to attach- 
ment and sale have been given only by way 
of an illustration. -The important words 
are, "all saleable property, moveable or 
ERU 11Q,B.D.518; 52 L.J. Q: B. 584; 49 L. 
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immoveable, belonging to the judgment- 
debtor......" these are liable to be attached 
and sold. It is only by way of illustration 
that the words, "lands, houses, etc." have 
been added. If this view of mine be 
correct, the word “debts” could not have 
been used only as illustrating what is liable 
to be attached and sold. A person may 
bea debtor under & bond, although the 
money due under the bond does not acerue 
payable tilla future date; for the liability 
is there to pay. In the present case, it 


‘cannot be said that at the date of the 


attachment the sub-lessee was “in arrears” 
to the occupancy tenant, the judgment- 
debtor. Ifthe sub-lessee was not in arrear, 
it cannot be said that there was a debt due 
by him to the occupancy tenant. If at the 


‘date of the attachment, the sub-lessee was 


dispossessed, he could not be called upon 
to pay. His liability was not complete 
till he had held for the required period. 
As regards the question whether the 
right to recover the rent could or could 
not be attached and sold under the latter 
portion of s. 60 of tke Oivil Procedure 
Oode, I need not add any thing to what has 
fallen from my learned brother. 
. By the Court,—The appeal is dismiss- 
ed with costs. 


G. A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
OniMINAL REFERENOE No. 772 or 1927. 
: January 6, 1928. 
Present:— Justice Sir Cecil Henry Walsh, - 
Kr., and Mr. Justice Banerji. 
EMPBROR-—PaAo08EGUTOR 


versus 
Kunwar RANANJAI SINGH org 
AMETHI-—AcousgED—O»rosrTE Parry. 
` Motor Vehicles Act (VIII of 1914), s. 16, inter- 
pretation of—Charge for offence under s. 18 
—Summons to accused, form and contents of— 
Summons not giving particulars of charge—V alidity of 
proceedings—Criminal Procedure Code (Act V of 
1898), s. 68. : 

Section 16 of the Motor Vehicles Act does not 
create any offence. It is merely a penalty clause 
prescribing the penalties which may be inflicted 
upon anybody who contravenes any ofthe provisions 
of ET Act orany rule made under the Act. [p. 231, 
col. 2. 

A summons issued by a Magisterial Oourt, which 
does not contain, in the form prescribed by the 
Statute, particulars of the place where, the time when, 
and the nature ofthe offence charged, may be dig- 
regarded by the person summoned, and proceedings 
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taken thereon, if objected to, must necessarily be 
invalid. [p. 233, col. 1] n 

In a case under the Motor Vehicles Act, where 
there are a variety of offences included either in 
one section, or in a code of rules, it is essential 
both forthe purpose of the proper conduct of the 
Court’s business itself, as wellas for the protection 
of arespectable class of people summoned for some- 
times trivial and sometimes serious offences, that it 
should be known from the first what it is which 
the Court has in fact to deal with. [ibid.] ` 

Per Walsh, J.—The sooner the authorities abandon 
the practice of prosecuting motorists, or.indeed any 
other people, under sections which do not prescribe an 
offence at all, the better. [p. 231, col. 2; p. 232; col. 1] 
_+ Oriminal reference made by the Sessions 

Judge, Allahabad. 
' Mr. Waliullah (Assistant Government 
Advocate), for the Orown. i 
: Messrs. A. P. Dube and Durga Charan 


Singh, for the Opposite Party. 


.- JUDGMENT. —This case comes before 
us by way of reference by the District 
Magistrate. Unfortunately the facts, if they 
can be dignified by that description, dis- 
close an unparalleled disregard of the 
principles of proper procedure and an 
astounding condition of misunderstanding 
and muddle. No evidence has been taken 
in the case at all. A plea of ‘guilty’ by a 
Pleader has been recorded to an offence 
under asection which does not relate to 
any offence at all, but only to the penal- 
ties to be inflicted for offences under other 
sections. Ifthe real offence intended to 
be charged, and intended to be covered 
by the plea of ‘guilty’ was that which has 
generally been assumed tobe the offence; 
it is clear that the fine inflicted of Rs. 10 
was utterly inadequate. The suggestion 
on behalf ofthe defence before us to-day, 
so far as we can understand it, is that 
the gentleman summoned is of such 
social standing and public position that he 
could not be reasonably expected to attend 
a Oourt of Justice, being engaged in 
private and public work elsewhere, and so 
long as the Magistrate was willing to 
inflict a small fine upon him, it did not 
matter whathe had done or to what he 
had pleaded guilty. If this is the real 
state of things, itis a travesty of justice. 
“The assumed facts are that a car in which 
he was sitting, driven by a servant of 
his, knocked down and killed a boy bet- 
ween Partabgarh and Allahabad and that 
in spite of a serious accident of this 
kind, the gentleman allowed his driver 
to proceed in the most inhuman way and 
endeavoured to cover up his tracks and 
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conceal the identity of his car. “The answer 
to this very serious allegation now made 
before us is that- he. was not there at all, 
that he did not hear of the accident until 
a long time afterwards, and that he 
pleaded guilty through a Pleader either 
per incuriam, or without knowing what 
offence he was pleading guilty to. This 
is obviously a very unsatisfactory state 
The driver has been identified 
and tried and convicted for the offence 
of causing the death of the boy by 


‘reckless driving. As his case is under. 


appeal, it is undesirable that we should 
make further reference to: the actual 
events at the timeof the accident, or 
to tha means said to have been taken, 
either to conceal hisidentity,- or, on the 
other hand, to establish his identity. 
These are matters which are sub judice, 
Nor have we any materials for express- 
ing any opinion as to whether the present 
defendant to the present summons was in 
the car or not. One- curious feature 
about the case is that it has been argued 
before us, on the one hand, by the 
Assistant Government Advocate represent- 
ing the Government and, on the other hand, 
by. Mr. Dube representing the accused, 
without any summons or copy thereof 
appearing in any shape or form, either on 
the record, or in the brief of either 
Counsel, and at this moment nobody knows 
whai the summons contained, It must, 
however,be assumed that everything has 
proceeded upon the basis of. a summons 
charging the accused with a breach of 
s. 16 of the Nn Aot for failing to give 
notice tothe Police that his driver had 
killed à boy. The foregoing passage.is 
extracted from the referring order. Two 
observations arise upon it. In the first 
place, there is no such thing as an 
offence under s. 16 0f the Motor Act at all 
and, in the second place, there is no 
offence, so faras we can discover, ine the 
Motor Vehicles Act, coming within the 
description given by the Joint Magistrate 
of failing to give notice to the Police 
that your driver has killed a boy. It 
becomes necessary, therefore, first to 
Section 16 
is a penalty clause and prescribes the 
penalties which may be inflicted upon 
anybody who contravenes any of the pro- 
vicions of the Act or any rule made 
under the Act, The sooner the authorities 
abandon the practice, of 
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motorists, or indeed any other people, 


under sections which donot prescribe an ` 


offence at all, the better. So far as the 
alleged facts of this case are concerned, 
one possible section appropriate iss. 4. 
Section 4 prescribes that when the person 
in charge of amotor vehicle ‘knows, or 
has reason to believe, that an accident 
has occurred, he shall cause the vehicle 
‘to stop and shall also, if required, give 
his ‘name and address and the name: and 
address of the owner of the motor 
vehicle.’ If Kunwar Rananjai Singh 
Sahib was inthe carat thetime of the 
accident, that section would apply to 


him. The language of the section has 


been carefully chosen. It has occurred, 
and it may frequently occur, that a driver 
who has caused an accident either by 
excessive speed, or by a bona fide mishap, 
and refuses to stop, may plead, and rightly 
plead, that he was acting under the 
orders of either the owner or the gentle- 
manin charge of the car. The owner 
may be sitting behind giving direct 
orders to his driver as to the pace at 
which heis to travel and he may, in 
spite of a serious accident, command the 
driver to pursue his way.. Similarly, the 
owner may be absent, and a person may 
be in charge of the car withthe consent 
‘of the owner, such asa member of the 
household ora: guest, who has an import- 
antjourney to perform and is permitted 
by the owner to take charge of the car 
and the driver. In such cases, it is clear 
that the person in charge of the car; to 
whose orders the driver is in fact submitting 
at the time of the accident ôr immediately 
thereafter, is amenable to this section. 
We are informed—wecan say no more— 
‘that the summons issued against this 
gentleman had no . relation to this section, 
but that what he was really summoned 
for wasa breach of some motor rule 
made under the Act, which neither our- 
selves nor anybody engaged in this case 
before us, appears to know anything 
about, whichrequires a member of the 
public to give information to the Police, 
if he knows that his driver has caused 
a serious accident or death. Under what 
‘circumstances that obligationis imposed 
upon him, depends upon the terms of the 
rule,of which we are profoundly ignorant 
and to which both the Magistrate who 
tried the case and the Magistrate who 
has referred it-to us, did not condescend 
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to refer. This fact, however, raises & 


question of importance to Magistrates, and: 
of importance toa growing class of thé 


public ‘who use these yehicles upon the . 
highroad. We happen to know, and .we. 


take judicial- notice of thé fact, ‘that 
summonses’ are constantly issued - from 
the Magisterial Courts in these provinces, 
purporting to charge motorists, owners or 
drivers, of offences under the Act without 
giving -the slightest particulars of the 
offence alleged. This particular case is 
one of the worst illustrations that it is 
possible to imagine. The only offence 
alleged from beginning to end is an 
offence underthe penalty cl. 16 which, as 
we have said, does not create an offence 
at all. The question, and a very serious 


- question it is, is whether this procedure is ' 
justified by law. In our opinion itis . 


not, and itis our opinion that the whole. 
of these proceedings and similar proceed- 
ingsin which similar summonses are. 
issued, are illegal, It is true that the. 
Chapter of the Oriminal Procedure Code 
dealing with the processes to compel ap- 


pearance, does not define what a sum-- 


mons is to contain. Itis true that Magis- 
terial Courts may have drifted intoa habit 
of issuing vague and general summonses, 
and that in certain cases, the - persons 
summoned have appeared” without raising 
any objections, and that evidence has been 
subsequently taken and a charge framed, 
so that the person accused had no.com- 
plaint and fully. understood what he 
was called upon to meet. Itis true'also 
that °in motor cases it has occurred that 
summonses have been issued to motorists 


and that they have saved themselves and. 


the Oourt trouble by pleading guilty 
generally and sending some fine to the 
Court, without even appearing or. with- 
out the necessity of any.hearing, but 
these slipshod methods are unknown to 
the law and like all bad habits, are apt 
to breed somewhat rapidly and sooner or 
later to cause trouble. Section 68 ofthe 
Criminal Procedure Code, in our view, 
incorporates the form of summons, which 
is astatutory form contained in Sch. V 
of the Act, which summons is to be 
issued to accused persons. There appearg 
to beno authority of this Oourt as to 
what such summonses should contain, if 
authority were needed. There is an old case 
relating toa summons issued to a witnesg 
which has no bearing On this particulary. 


108 I, 0, 1928 
form of summons, But the statutory form 
contained inthe Act provides that the 
summons should give as part of the re- 
quirement to the accused person to attend 
at the specified time and place to answer 
& charge, particulars of the offence charged. 


This seems but reasonable and in 
accordance with common sense. Itis an 
elementary observation to point out that 


it is not reasonable to summon & person to 
answer a charge, unless you, ai the same 
time, inform him to the charge he is sum- 
moned to answer. The form says, "State 
shortly the offence charged." That statu- 
tory requirement cannot be satisfied by a 
reference to a general omnibus clause, 
which may include a variety of charges, 
nor does it justify the omission of the 
place where, the date when, and the 
precise nature of the offence which 
the accused person is supposed to have 
committed. These observations are ele- 
mentary. It is surprising that it should 
be necessary at this time of the day 
to make them at all. We should have 
thought that no authority. on the sub- 
ject was necessary, but if any authority 
is required, we have no  hesitation in 
paying that a summons issued bya 
Magisterial Court, which does not con- 
tain in the form prescribed by the Statute 
particulars of the place where, the time 
when, and the nature of the offence 
charged, may be disregarded by the person 
summoned, and proceedings taken thereon, 
if objected to, must necessarily be invalid. 
In a case of this kind, or any*case 
under the Motor Act, where there are a 
variety of offences included either in one 
section, or in & code of rules, it is essential 
both for the purpose of the proper con- 
duct of the Oourt's business itself, as 
well as for the protection of a respectable 
class of people summoned for sometimes 
trivial and sometimes serious offences, 
that it should be known, from the first 
what it is which the Court has in fact 
to deal with. It is unlikely, if not in the 
highest degree improbable, that if that 
necessary and obligatory procedure had 
been followed in this case, the muddle 
which we now have to deal with, would 
have occurred at all What happened at 
the hearing is sufficiently bewildering. 
The person summoned was enxious not 
to appear before the Court for reasons of 
personal convenience. He filed a petition 
through a Pleader, asking to be excused 
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on: the ground, as we have said, of hig 
private and public business, He went on 
to say that he is well known to the people 
residing at or near Fyzabad-Allahabad 
road, & distance we believe to be some- 
thing like 100 miles, which is equivalent 
to saying that he mast be a very con. 
Splcuous person, and he added that owing 
to his appearance and dress and custom 
he could be easily identified. He ther 
went on to make a mysterious statement 
to the Oourt, namely, that he waived his 
right of being identified. What he meant, 
or what anybody else understood by this 
statement, must remain a mystery, But 
the mystery does not end there. The 
document was filed by his Pleader under 
8. 18 of the Act which enables the Local 
Government to cancel or suspend any 
license granted by the Act, and having 
filed this petition asking that the person 
summoned might be exempted from 
personal attendance, his Pleader proceeded 
to plead guilty to what he waa pleased 
to describe as the charge under g 18, 
which he himself had, for the first time, 
introduced into this complicated contro. 
versy. The Magistrate detected this 
further error and accepting the plea of 
guilty and inflicting the fine of Rs, 10 
altered the confession to one under s. 16, 
but what he meant when he did that, 
neither we ourselves, nor anybody else, 
seems fo have any notion. It can hardly 
be believed that he seriously thought 
that a case of a person of position, —~ 
which seems to us merely. to aggravate 
the offence—who endeavoured to conceal 
his person or to deny his presence, or to 
refuse to render the authorities any assist- 
ance in the case of such a serious offence 
of inflicting fatal injuries upon a boy 
by .reckless driving, . was adequately dealt 
with by a fine of Re. 10. If he really 
thought so and that wasin substancethe 
matter with which the Court was dealing, 
we should have been compelled to inter. 
fere by way of enhancement, but having 
regard to .the irregular proceedings 
throyghout this case from first to last, 
we do not feel overselves able to treat 
the plea of guilty, in the circumstances 
in which it was given, as either an estoppel 
to the defendant, or as an admission that 
he had really been guilty of such in- 
human conduct. The whole thing seems 
to have ended în an unfortunate misunder- 
standing. We haveno ‘alternative but to 
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tet aside the whole proceeding and to 
‘direct either a fresh summons or an 
amended summons to be issued against 
Kunwar Rananjai Singh, specifying the 


offence under the Act or rules, which he ` 


is alleged to have committed, and the 
place where and the time when heis said 
to have committedit, We think it better 
that the Magistrate, although he should 
not delay issuing the fresh or amended 
summons, should postpone the hearing 
on the merits until after the disposal of 
the appeal which, we understand, the 
driver has filed, but that after that has 
been disposed of it should be heard with 
the least possible delay. On the other 
hand, although we have no jurisdiction 
to pass any order in the matter, we think 
it right to say that we do not consider 
it a case in which, especially if he claims 
that he was not present, the person sum- 
moned ought to ask for exemption from 
his presence in Oourt, that is to say, we 
think he ought to attend the Oourt. 
ALN. A. Order accordingly. 


ALLAHABAD HIGH COURT, 
Miscerzanzous Gage No. 1027 or 1927. 
January 4, 1928. 

_Present:—Justice Sir Cecil Henry Walsh, 
D Kr., and Mr. Justice Banerji. 
In the matter of CHANDRA SEN JAIN], 
` Vaid, ETAW AH——APPLIOANT. 

Income Tax Act (XI of 1928), s. 22 (2)—Return in 
compliance with s.22 (2)—Notice under s. 22 (4)— 
Non-compliance—Assessment under s. 23 (4), legality 
of—Income Tax Authorities, whether bound to proceed 
under s. 28 (8). -> : . . 
Tf an assessee has made a return in compliance 
with a notice under s. 29 (2 of the Income Tax Act, 
1922eand thereafter, a notice has been served upon 
him under s.22 (4) and the assessee has failed to 
comply with that notice, the Income Tax Officer is 
entitled to make an assessment under s.23. (4) on 
acceunt of that failure and he is not bound to proceed 
under 8. 23 (3). [p. 238, col. 2]. , > 

Brij Raj-Rang Lal v. Commissioner of Income , Tax 
(1), dissented from. 

Miscellaneous reference under s. 66 of 
the Indian Income Tax Act, 1922, from 
the Commissioner, Income Tax, United 


Provinces. E 
The facts appear from the following case 


submitted by the Commissioner of Income 
Tax:— ` . 


In the matter of OHANDRA BEN SAINT, 
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. “l. Lala Ohandra Sen Jaini, a Vaid 
of Etewah duly filed his return of in- 
come for the current year, stating his 
income to have been Rs, 300 from property 
and Rs. 3,000 from business, and adding that 
he kept no accounts, that his business was 
that of a Vaid, that he could not complete 
the formin detail, and that his return was 
an estimate, 


2, When the Income Tax Officer came to 
make the assessment, he issued a combined 
notice under s. 22 (4) and s. 23 (2) of the 
Income Tax Act in the form attached 
(Appendix A), asking Lala Ohandra Sen 
Jaini (4) to produce or cause to be produced 
his account books for the previous year and 
(it) to produce or cause to be produced evi- 
dence in support of his return. 


3. The assessee appeared before the 
Income Tax Officer and stated on oath that 
he had no accounts or bahi khatas of any 
sort whatsoever, but on being questioned 
admitted that he did maintain a register 
jn which were recorded the names of the 
persons to whom parcels were sent by post 
value payable and also the amounts of 
money so realized. TheIncome Tax Officer 
asked the assessee to produce that register 
no matter what its condition was but the 
assessee declined to do so. The Income 
Tax Officer accordingly framed an assess- 
ment under s, 23 (4) of the Income Tax 
Act. 

4. The assessee subsequently presented 
an application unders. 27 in the following: 
terms :— prs P^ 

“Respectfully it is submitted that the 
applieant was required to file his account 
books, but since he kept no regular account 
books he could not file any. The applicant 
has been assessed to pay Rs. 904-11 which 
js very excessive. The applieant does not 
sell any medicines in the city. All his 
medicines are sent outside by means of 
parcels, A parcel journal is kept by the 
applicant, which will show the total amount 
of medicines sold by him.’ 5 

“The applicant never thought that this 
journal could afford a reasonable basis for 
assessment, but his legal advisers have 
advised him to file this journal. This 
journal contains all the sales by the ap- 
plicant, and, by taking average profits 
per cent., a fairly accurate income of the 
applicant can be obtained. f 

“Itis, therefore, prayed that the Court be 
pleased to re-consider the cage in the light 
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bf the parcel journal and to assess the 
applicant accordingly." 

The Income Tax Officer held that the con- 
dition postulated in s. 27 was not fulfilled, 
4, e. that the assessee had not been prevent- 
ed by sufficient cause from complying 
with the notice under s, 22 (4), and rejecte 
the petition, 


5. The assessee appealed tothe Assistant 


Commissioner of Income Tax, who rejected 
the appeal on August 11, 1927. 

: 6. About this time a case in Brij Raj- 
Rang Lal v. Commissioner of Income Tax 
(1) was decided by the Patna High Court 
which ruled that the notice under s. 22 
(4) of the Income l'ax Act can only be issued 
before a return of income is filed and that 
failure to produce accounts in response to a 
notice issued after submission of a return 
does not render the assessee liable to an 
Bssesement under s. 23 (4). The assessee 
noticed a report of this case in the news- 
papers of August 13, 1927, and has presented 
a petition claiminig that the assessment 
should have been made under s. 23 (3) and 
not s. 23 (4), and praying the Commissioner 
to set aside the assessment or to state a case 
to the High Court. Strictly speaking the 
demand fora reference does not arise out 
of the Appellate order. ‘But the matter 
is of importance and, although the judg- 
ment of the Patna High Court has no force 
in this Province, it is desirable that the 
points should be settled authoriiatively. 


7. The Commissioner, therefore, states à 


. case on the following point:— 
Ifan assessee has made a return in com- 
pliance with a notice under s. 22 (2) of the 
dian Income Tax Act, 1922, and thereafter 
& notice has been served upon him under 
5. 22 (4) and the assessee has failed. to 
comply with that notice, is the Income. 


Tax Officer entitled to make an assessment : 


under s. 23 (4) on account of that failure, 

or is he bound to proceed under s. 23 (3)? 

. 8. The Commissioner is of opinion that 

the ruling of the Patna. High Court is 

not -correct and the answer to the first part 

of the question is in the affirmative and 
to the second part in the negative, 


(1) 106 Ind. Cas, 193; 8 P.L. T. 686; A, I. R. 1097 
Pai. 390. - 
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APPENDIX A : 
Form B 


Notice under s. 28, sub-s, 2 (and s. 22, sub- 
8. 4) of the Indian Income Tax Act, XI of 


1922, 
wo use where a return has been made). 
No. 
Dated the 182 , 


To enable me to test the correctness of 
the return of your income furnished by you 


ub-s. 1, f 
under s, 22, sub-s.2 of the Act for the year 


Sub-s. 3, 
ending, 
I hereby require you to attend at my office 
at at 
on 


in person or by 
A and 
representative (“Geto produce or cause to 


be produced at the said place and time 
thé accounts and documents specified over- 
leaf and any other evidence on which you 
may rely in support of the return), 

Wilful failure to comply with this notice 
will.entail the forfeiture of your right of 
appeal under s. 30 (1) of the Act and 
will render you liable to prosecution 
under s, 51, sub-s. (d) of the Act,” 


Mr. Baleshwari Prasad, for the Appli- 


' eant. 


Mr. Uma Shankar Bajpai, for the Crown. 


JUDGMENT.—This is a case stated 
by the Income „Tax Commissioner. The 
asseasee, one bala Chandra Sen Jaini, a 
vaid or physician of Etawah, filed a return 
of his income for the current year starting 
that he kept no accounts and that his return 
was an estimate, The Income Tax Officer 
presumably having reason to think that 


“the aseessee was not giving that attention 


to his return which, we hope, he gives to hig 
patients, served a double notice upon him 
one under 8, 22 (4) requiring him to produce 
accounts and documents in support of his 
return, and another under s. 23 (2) requiring 
him either to attend or to produce evidence 
in support of his return. The notice 
issued ig headed "Form B." It is.a double 
form calling upon the assessee to do two 
things; to produce documents to enable 
the correctness of the return to be tested 
and to attend and give any evidence the 


ass2ssee may desire to give. This double 


= 
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form, which isa useful and practical wey what is considered, regular and perféctly 
of combining two stages into one, is kept accounts, he finally said that he did 
headed "Form B™ We have been unable not wish to produce them. He was there-. 
to ascertain, either from the manual in upon assessed by the Income Tax Officer. ; ` 
use in these provinces, or from the tothe best of his judgment under a. 23,/ - 
gentlemen who have argued the case before (4). The question is whether the Income Tax 
us, whether it is a statutory form or Officer had jurisdiction to do that. "It. 
merely a form with -no greater authority seems to us that if he had not, the careful 
than that of the department from which» provisions of se. 22 and 23, for the purpose. 
it issues, But itis not without significance of preventing fraud and ‘concealment, 
that one of its sub-titles is in the following would be useless and that the machinery 
terms:—“For use where a return has been provided for the purpose of making people 
made." The question whether a double pay their real quota, would break down. 
form like: this, and the practice of com- The machinery provided by these sections. 
bining two stages into one is strictly for extracting a reasonable contribution out 
lawful, is not before us, It certainly ought of assessees in default; is aimed precisely 
tobe. It must be a great saving of time atthe conduct-of which this assessee has 
to an assessee, especial if he is honest been guilty, but we have'to see whether 
and wants to be truly assessed and to his dishonest attempts to evade his liability 
pay the proper proportion of his contribu- are protected by the law. The sub-section in 
tion to public funds, and it must also question is 23 (4). E 
be of great advantage to the Taxing "If the principal officer of any Company 
Authorities to have one comprehensive and or any other person’ fails to make a, return 
final stage of enquiry where an assessee, under subes. (1) or. sub s. (2) of. s. 22, as the 
whose return has been challenged, can case may be, or fails to comply with all the 
> produce all his documents in supportof. terms of a notice issued under sub:s. (4) of. 
his return and give any evidence on which the same section or, having made a return, 
he relies. The assessee complied with.the faila to comply with all the terma of a notice 
notice which required him to attend under. issued under sub 8. (2) of this section, the 
&. 23, presumably because he was advised Income Tax Officer sball make the assessment: 
that if he did not, he would have the very to the best of his;judgment." f : 
assessment made against him of which he That sub-section contemplates three 
complains, but he did not comply with contingencies. The first, the failure to 
the part of the notice requiring him to makea return at all. The second, the failure 
produce his documents, apparently rélying to comply with a notice requiring produo- 
upon an, authority of the Patna High tion of accounts or. documents required by :: 
Court, which he was advised would enable the IncomeTax Officer, and third, the 
him to withhold them from the Taxing failure to attend atthe Income Tax Officer's 
Authorities. But the result of ‘his attendance office, or to produce evidence on which the 
to give evidence was to show that his assessee relies. In each of these three cases 
statement in his original return was-a the assessee is a person in default, and he 
falsehood. He had said that he keptno' can only become in default by a deliberate 
accounts. He did. When he was put upon  bre&ch of an express provision to which the 
oath, he admitted that he kept a register penal section which we have just' cited in 
with the names of his customers andthe each case refers. It must be admitted that 
amounts realised, He made the feeble and the nssessee in this case failed to comply 
obviously dishonest excuse that he had with the terms df the notice issued under 
not produced the register because’ the gub-s. (4) of s. 22, because he failed to 
accounts were not clearly entered. It. is produce this register which was the import- 
to be observed that he was not.éalled ant document which he had. By a curiously - 
upon to produce accounts which were’ tortuous form of argument it is suggested 
clearly entered, or anything which-"he that this default on his part; does not bring 
might, as the sole Judge of the matter, into operation s.23, sub-s. (4), because it 
consider, worthy of being produced. but does not constitute a breach of sub.s. (4) of 
he was called upon to produce such g,22, For the purpose of that argument it 
accounts and documents as he had; and is necessary to intrcduce into s. 22 (4) an - 
it being immaterial whether the accounts express or implied provision. that a notice 
were clear -or. fiot or whether they were, requiring an assesses to produce accounts 
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pa documents, can only be served before 
& has made a return, and if served after 
"de has made a return, is illegal To our 
mind this is a far-fetched suggestion, but 
as it has been accepted in one High Court 
in India and is relied üpon in this case, it 
is necessary to examine it with some care. 
It is impossible to deny that the effect of 
such an interpretation isto make a great 
part of these sections unworkable, and the 
view seems to us completely out of touch 
with the realities of the question to be 
determined. There is nothing in sub-s. (4) 
imposing any limitation upon the time 
when, or the conditions under which, the 
notice there mentioned is to be served, 
What possible object an Income-Tax Officer 
can serve by sending a notice to an assessee 
to produce his accounts and documents be- 
fore such assessee has made any return at 
all, it is difficult to follow. Why should the 
Legislature have intended, without using 
express and clear language, to prevent the 
Income Tax Officer from calling upon an 
assessee to produce accounts and documents 
"under this s1b-section after he has mada 
his return? The object of his deing so is 
made clear by the next section, If the 
Income Tax Officer is satisfied that a return 
is correct, he is directed to make the assess- 
ment under sub-s. (1) How is he to be 
satisfied, if he has any suspicion or grounds 
for dissatiefaction unless, when he sees’ the 
return and has some materials before him 
for forming a judgment, he can ask to see 
‘the books of theassessee? A fortiori unless 
he is to obtain private information from 
secret and possibly-unreliable sources, how 
is he to form a belief under s. 23, sub-s. (2) 
that the return made under s. 22 is incor- 
-rect or incomplete, unless at least he can 
inform himself by the obvious and element- 
ary method of calling for the books ? It is to 
be observed that the notice which he may 
. Serve on the person who made the 1eturn 
‘under s. 23 (2), is only to be served when 
the officer has reason to believe that the 
return made is incorrect or incomplete, 
and unless the returnis, on the fsce of it, 
ridiculous or the Income Tax Officer has 
secret information, it is impossible for him 
to form any honest belief on the subject at 
all, unless he-can secure some materials. 
It seems to us, therefore, that a great part 
of the duties of the Income Tax Officer 
would bs rendered practically unworkable 
if it were to be held that sub-s, (4) of s, 22 
could only be worked before return had 
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been made. The {Government Advocate 
madea valuable criticism upon the argu- 
ment, The machinery is slightly different 
where there is à Company aud where there 
is an individual assessee. In the case of a 
Compeny, under sub-s. (1), the principal 
officer is required to prepare and furnish 
every year on or before the 15th day of 
June in each year a return, whereas tho 
return under sub-s. (2) required of an 
individual, is only to be made in response 
to a notice served upon him by the Income 
Tax Officer to make such return within 
a spezified period. It follows, therefore, 
that i? the argument put forward were to 
be accepted, the words “before the 15th 
June in each year" would have to be insert- 
ed in the case of the principal officer of any.: 
Company in sub s.(4) of s. 22, and that, 
although there isnot a word in the Statute 
to suggest it,if the Income Tax Officer did 
not call upon every Company in his juris- 
diction before the 15th June to produce 
accocnts and documents required by him— 
a most burdensome requisition—he would 
after such Company had made its return, 
be prevented for the rest of that fiscal year. 
from doing so. 

On this matter we have no hesitation in 
quoting from the excellent Commentary of 
Mr. Vishvanatha Sastri, a Vakil of Madras, 
the authorof the Law and Practice of In- 
come Tax, published in 1922, dealing with 
this very question of the evidence in support 
of a return under s. 22.. Ha expresses this 
opin-on. 

“The Income Wax Officer ig empowered to 
call upon the assessee (whether or not he 
has madeareturn) to produce such docu- 
menis and accounts as he may require 
within the period specified in the notice 
requiring their production. Sub-section (4) 
prevants the Income Tax Officer from eal- 
ling upon an assessee to produce books of 
accoint going back for a period of more 
than three years prior to the accounting 
period. There is, however, no such limita- 
tion upon the power to call for documents, 
In the case of trades and business, the 
Income Tax Officers require in addition to 
the profit and loss account, a copy ofthe 
balance-sheet. Provided the return which 
has been made is a correct one, the sub- 
mission of these documents cannot prove 
detrimental to the tax-peyer"  - 

We agree with that opinion, The matter ` 
seems to us to be simples and really it 
world seem almost unarguable, if it werg 
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not for the decision arrived at by the Patna 
High Oourt, set out in Appendix (C) to the 
case. We respectfully differ from that 
decision and find it somewhat difficult to 
follow. Thefallacy,if we may say so, is 
based uponthe assumption which, in our 
view, there is nothing to justify, thata 
notice under s. 22 (4) can only be given to 
a person who has not madeareturn, and 
thatifitis given after a return has been 
filed, such a notice is illegal. One of the 
reasons given in the judgment is that the 
words, “having made a return", which occur 
inthe third case of default in s. 23 (4), 
create some antithesis between such default 
and the preceding default of failing to 
comply with a notice under s. 22 (4) We 
cannot follow this. Itis not a case where 
any antithesis is required. To our minds 
the words merely mean what they say, and 
have no other object than that, which the 
Government Advocate pointed out, of 


emphasising the fact that the third default, - 


namely, failure to comply with sub-s. (2) of 
s. 23, can only be made by a person who 
has already made a return, because it is 
only such à person who can be served with 
anotice in accordance with sub-s. (2) of 
s. 23. It is wrong to Bay that they are 
meaningless. Many reasons might be given 
why the draftsman thought it right to 
insert them where they are. One reason 
ia this that an Income-Tax Officer may have 
honest reason to believe that the return 
which he has received, has been made by 
the assessee and isincorrector incomplete, 
when the return was not ip fact made by 
the assessee af all, and although the Income 
Tax Officer might have honest reason to 
believe thatit was, and might legitimately 
serve on Buch person a ‘notice under 
sub-s. (2) of s. 23, such person would have 
a complete answer to an assessment 
against him to the best of the Income 
Tax Officers judgment under sub-s, (4) 
by proving that he had not made the 
return, No doubt this illustration is an 
extravagatit one in the sense that it is 
unlikely to occur, but in a country in 
which false documents are so common and 
falee charges are so frequently made out 
of enmity, it may well have been con- 
sidered quite possible that a discharged 
‘pervant or some-other enemy; might de- 
liberately send in a false return purport- 
ing to be by an assessee, which would 
appear to be incomplete or incorrect on 
the face of it, for the purpose of induc- 
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ing the Income-Tax Officer to: give him, 
what is called in this country ‘Dik’, At 
any rate, if such a case should occur, 
the language which we have just cited is 
appropriate thereto. We, therefore, answer 
the first part of the question in the afirma- 
tive and the second in the  nagative 
agreeing with the Commissioner. The 
assessee must pay the costs. We fix 
the fee at Rs, 150. Ten days will be allowed 
for filing of the certificate. 


A, N. A, Order accordingly. 
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ALLAHABAD HIGH COURT. 
Privy CounorL ÁrPBAL No. 56 or 1927, 
January 24, 1928. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Mukerji. 
RUCHOHA SAITHWAR AND ANOTHER— 
PLAINTIFF8—ÀPPELLÀNTB 
versus 
HANSRANI AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 109 (e)—- 
Leave to appeal to Privy Counci—'Substantial ques- 
tion of law'—Interference in second appeal with 
finding of fact, whether ground for appeal—Civil 
Procedure Code (Act V of 1908), s. 100. 

In order to enable a High Court to certify a case, 
in which the valuation is less than Rs. 10,000, as a 
fit one for appealto His Majesty in Council, the 
case should involve a question of general import- 
ance, that is, one in which the principle, when 
finally decided by their Lordships of the Privy 
Council will be of benefit not only to the peopla 
who are directly involved in the litigation but to a 
considerable body of other people. [p. 239, col. 2.] 

Radhakrishna Ayyar v. Swaminatha Ayyar (1) and 
Mathura Kurmi v. Jagdeo Singh (3), followed. 

The mere question whethera finding of fact by 
& lower Appellate Court was a good or bad find- 
ing, having regaxd to the provisions of s. 100 of the 
Civil Procedure Code is not in itself a substantial 
question of law. [p. 240, col. 2.] 

Durga Chowdhrani v. Jewahir Singh Chowdhri (4), 
referred to. 

leave to appeal is not a mere formality but & 
matter cf great consequence. [p. 240, col. 1.] s 

ona Parshád v. Kashikrishen Narain (2), refer- 
red to. 

Applieation for leave to appeal to Hia 
Majesty in Council. 

Mr. Peary Lal Banerji, for the Appel« 
lants. | 


Mr, P. N. Sapru, for the Respondents. 


JUDGMENT.—This is an application 
under O. XLV, r. 2 of the Oivil Proce- 
dure Code for leave to appeal to Hig 
Majesty in Council froma decree of this 
Court passed in second appeal on 23rd 
June, 1927, The valuation of the pubject: 
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Alter of thesuit and of the appeal is less 

_ pan Rs. 10,000, being in fact Rs. 2,800 

“only, The ground on which the leave to 
appeal is sought is that it involves “asub- 
stantial question of law of general import- 
tance and is otherwise fit for appeal, as the 
plaintifs have been deprived of a valuable 
right secured to them by the décree of 
the Appellate Court". It is conceded by 
the learned Counsel for the appellant that 
leave to appeal can be given only if the 
case should fall within cl. (c) of 5.109 of 
the Civil Procedure Code. 

Jt appears that the applicants were the 
plaintiffs in the Court of first instance. 
They sued for recovery of certain pro- 
pertieson the allegation that they were 
joint with one Ohikuri who left him 
surviving,a wifeand three daughters, all 
four of whom werethe defendants in the 
suit. The plaintifis’ case was that on the 
death of Chikuri they, as the surviving 
members of the family, were entitled to 
the property in suit. The defence was that 
Ohikuri died separate, and the plaintiffs 
have no right to the property. The Court 
of first instance dismissed the suit hold- 
ing that the plaintiffs were separate from 
Chikuri when the latter died. There was 
an appeal by the plaintiffsand the learned 
Additional District Judge, who heard the 
appeal, held on the evidence that the 
family was joint and that the plaintiffs 
were, therefore, entitled to succeed. He 
accordingly decreed the suit. There was 
a second appeal which was heard bye a 
Bench of this Court. This Court came to 
the conclusion that the lower Appellate 
Court had arrived atits conclusion by a 
misapplication of the law. The following 
is an extract fromthe judgment of this 
Court: . 

"The respondents urge that whether the 
lower Appellate Court was right-or wrong, 
the finding as to jointness wasa finding 
of fact. The question whether it can be 
disturbed in second appeal depends, there- 
fore, on whether the lower Appellate Court 
in arriving at that finding had committed 
any error of law." 

Thue, after reproducing the purport of 
sub-s. (1) of s. 100 of the Civil Procedure 
Code, the Judges proceeded to consider 
whether the finding arrived at by the 
lower Appellate Court was wrong and whe- 
ther it was vitiated on account of any 
substantial error in procedure. Mr. Peary 
Lal Banerji, the learned Counsel for the 
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appellant, statés that so faras the portion 


-of the: judgment quoted above goes, he 


has no quarrel with it. But. he says that 
in spite of stating the law correctly, the 
learned Judges proceeded to misapply it 
to the circumstances of the case and have 
virtually taken upon themselves to weigh 
the evidence and to say that the finding 
of fact arrived at by the lower Appellate 
Court was wrong. He does not deny that 
in cased to which s.103 of the Code of 
Civil Procedure applies the High Court 
could come to a finding of its own, 


Assuming that this Court misapplied the 
law to the particular facts of the case, we: 
fail to see how it is possible for us to 
certify thecase asa fitone for appeal to 
His Majesty in Council, ; 


It has been held repeatedly by their 
Lordships ofthe Privy Oouncil tbat in 
order to enable a High Court to certify 
à case, in which the valuation is less than 
Rs. 10,000, as a fit one for appeal to His 
Majesty in Council, the case should involve: 
a question of general importance, Ordi- 
narily, none but the parties to a litigation 
are concerned in the result of a case, It 
is clear that in every such case where 
the valuation is less than the prescribed 
limit, there is no right of appeal to their 
Lordships of the Privy Council It is 
only when a case is of larger importance and 
the principle when finally decided by their 
Lordships of the Privy Council will be 
of benefit not only to the people who are 
directly ‘involved in the litigation but to 
a considerable body of other people that 
leave to appeal should be granted. In the 
case of Radha Krishna Ayyar v. Swami. 
natha Ayyar (1) their Lordships of the 
Privy Council, on the question of the 
application of sub-s:(c) of s. 109 of the 
Civil Procedure Oode, said as follows:— , . 

“That principle is this:—that as an 
initial condition to appeal to His. Majesty 
in Council, it is essential that the peti- 
tioners should satisfy the Court that the 
subject-matter of the suit is Rs. 10,060, and 
in addition that in certain cases there 
should be added some substantial ques- 
tion of Jaw. This does not cover the 
whole grounds of appeal, because it is plain 
that there may be certain cases in which 


(1) 60 Ind. Cas. 85;°44 M, 293; 19.A. L, J. 161; 40 
M. L. J. 229; 13 L. W. 321; (1921) M. W. N, 119; 33 
D D: 277; 25 O. W. N, 630; 23 Bom, L. R, 118; 20 M, 


J. 
418; 48 1, A.31 P, O), 
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it is impossible to define in money value 
the exact character of the dispute; there 
are questions, as, for example, those relat- 
ing to religious rights and ceremonies, 
to caste and family rights, or such matters 
ag the reduction of the capital of 
Companies as well as questions of wide 
public importance in which the subject- 
matter in dispute cannot be reduced into 
actual terms of money. Sub-section (c) of 
8. 100 of the Civil Procedure Code con- 
templates that such a state of things exists 
and r.3 of O. XLV regulates the pro- 
cedure.” 

This quotation from the judgment of the 
Privy. Council enunciates the reason why 
in certain cases leave to appeal may be 
granted although the valuation of the 
subject-matter of the appeal may be less 
than Rs. 10,000. In the present case there 
is no dispute as to any question of law 
at all. Itis conceded that in the judg- 
ment under appeal the law has been pro- 
perly stated, namely, when a second appeal 
may be entertained by the High Oourt. 
The only point that the appellants want 
to dispute before their Lordships of the 
Privy Council is whether the High Court 
were right in their application of the 
law to the peculiar facts of this particular 
case. This is not,in our opinion, a matter 
of the kind described in the above quota- 
tion from the judgment of their Lordships 
of the Privy Council, . 

It must-be remembered that leave to 
appeal is a matter of consequence and in 
the case of Banarsi Parshad v. Kashikrishen 
Narain (2), their Lordships of the Privy 
Council made the following pronounce- 
ment at page. 232* of the report: — 

“And as ib isof great importance nof to 
allow litigants who have succeeded in the 
High Oourte to be harassed by further 
appeals when there is nothing at stake but 
amounts of money which the Indian Legisla- 
ture has decided to be too small to give 
a right of appeal, their Lordships will 
humbly advise Her Majesty to dismiss this 
appeal.” f 

It will be noticed, therefore, that where 
no useful purpose as defined in the case of 
Radha Krishna Ayyarv. Swaminatha Ayyar 
(1) is likely to be served and where, in 
the result ofthe appeal, the only people 
interested will be the litigants themselves 

(2) 23 A. 227; 28 I. A. 11; 5. O. W. N. 195; 11 M, Ia 
J. 56; 3 Bom. L. R. 154; 7 Sar. P, O. J. 825 (P. O.). 
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&nd where the value of the subject-matter 
is less than Rs. 10,000, no leave to appeal 
Bhould be granted: see Mathura Kurmi 
v. Jagdeo Singh (8). 

The learned Counsel for the applicants 
has referred us to cases where their Lord- 
ships of.the Privy Council setaside decrees 
of the High Court on the ground that the 
High Court could not interfere with a 
finding of fact arrived at by the lower 
Appellate Court and that to do so was a 
contravention of the law.’ His argument 
was that leave to appeal in such cases 
must have been granted on the sole 
ground that the High Court had exceeded 
its jurisdiction in setting aside improperly 
a finding of fact. We cannot accede to 
this argument and Mr. Banerji has not 
been able tocitea single case in which 
leave to appeal was granted on the sole 
ground that the High Court in a particular 
case misapplied the provisions of s. 109 of 
the Civil Procedure Code, On the other 
hand, in one of the rases quoted by ithe 
learned Counsel for the appellant, their 
Lordships of the Privy Council deprecat- 
ed the grant of a certificate by a “High 
Court" where the Court had refused to 
interfere with the finding cf the lower 
Appellate Court on the ground that it wes 
a finding which could not be interfered 


.with in second appeal, being a finding of 


fact. Their Lordships remark that no 
substantial question of law was involved 
in the appeal. We take this to mean and 
involve ethat the mere question whether 
a particular finding by a lower Appellate 
Court was a good or bad finding, having 
regard to the provisions ofs. 160 of the Civil 
Procedure Code was in itself, no substantial 
question of law, See Durga Chowdhrani 
v. Jewahir Singh Chowahri (4). : 

We, therefore, dismiss the application 
with costs. ui 

A, N. A. Application dismissed. 


(3) 107 Ind. Cas. 33; 28 A. L. J. 970; A. I: R. 1928 
All. 61. 


(4) 18 O, 23 at p 30; 17 L A, 122; 5 Sar. P. C. J. 560; 
9 Ind. Dec. (xN. B.) 16 (P, O). MS : 
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CALCUTTA HIGH COURT. 
CarMINAL Revision No. 1188 or 1927, 
January 5, 1928. 

Present: —Mr. Justice Mukerji. 

" MURALIDHAR RAM NARAYAN— 

a: AcOUSED—PETITiONER, ` 

versus 
Tag CORPORATION or CALOUTTA— 
Co«PLiiNANT—OPPostTR PARTY. 

-Calcutta Municipal Act (III of 1928), ss. 885 (1), 
488 (1), (2)—Offence under s. 885 (1)—Intention to use 
electricity, necessity of—Continuing to work mill ‘after 
conviction, whether continuance of offence—Second 
conviction, legality of. r 

The petitioner set up a flour mill in a roo 
intending to work it by electricity without the 
previous permission of the Municipal Oorporation 
and was convicted under s. 385 (1) read with s. 488 
(1) of the Calcutta Municipal Act on the 30th March, 
1927. He continued to work the mill from the Ist April 
onwards and for this he was prosecuted for having 
committed an offence under s. 385 (1) read’ with 
8. 488 (2) of the Act and was sentenced. to a daily fine 
of Rs. 10: 

‘Held, that the working of the mill from the Ist 
April onwards did not amount to a continuance of the 
offence mentioned in s. 385 (1) ofthe Act inasmuch 
&s matters had passed beyond the stage of intention 
to use electricity and that the conviction was, there- 
fore, illegal. ý 

. Babu Kushi Prasun Chatterjee, for the 
Petitioner.. 

Babus Suresh Chandra  Talugdar and 
Gopendra Krishna Banerjee,.for the Op- 
posite Party. 


JUDGMENT.—tThe question involved 
in this Ruleis one of considerable nicety 
and of some importance. The petitioner 
set up a flour millin a room at premises 
No. 139-1 Russa Road intending to work 
it by electricity without the previous 
written permission of the Corporation and 
was convicted under s. 385, cl. (1) read 
with &. 488, cl. (1) of the Calcutta Municipal 
Act and was sentenced to pay a fine of 
Rs. 10 on the 30th March, 1997. Since the 
said convietion he, to quote the words of 
Sanitary Officer, " worked the mill from 
tbe lst April onwardg". That officer 
further deposed thus: “I inspected the 
mill in May and I found it working. 
After the last conviction the accused did 
. not apply for permission under s. 385 nor 
has he got any. If the accused had ap- 
plied, the permission . would have been 
refused -as the site and locality are un- 
suitable for the working of an electric 
mill". For this he was prosecuted for 
having committed an offence under s, 385, 
gl, (1) read with s, 488 ol, (2) of the Act 
for & period of 30 days commencing from 
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the lst April, 1927, and was séntenced to: 


‘pay a daily fine of Rs. 10, i.e., to an aggre- 


gate fine of Rs. 300. He has then obtained 
the present Rule, A 

The question that arises for considera- 
tion is whether what was done by.the 
petitioner amounted to a continuance of 
the offence mentioned in s. 38%, el. (1) of 
the Act. The ingredients’ of an offence 
contemplated by that section are first the 
new establishment or material alteration, 
enlargement or extension of factory, work- 
shop or workplace and, second, an intention 
to employ steam, electricity, water or other 
mechanical power therein. It is conceiv- - 
able that the establishment should bein 
progress or that the alteration, enlarge- 
ment or extension should be made after 
a conviction once had, and if any of these 
things is done, the ‘second ingredient 
mentioned above being present, the act 
would amount to a cortinuance of the 
offence mentioned in the section. Once, 
however, the mill has begun to work with ' 
electricity, ete., the thing passes beyond 
the range of intention that forms the 
second ingredient,of the section, and it 
cannot be.said to bea continuance of the 
same offence, but must be. regarded as a 
new offence altogether. It is not necessary 


“to enquire whether the Legislature has 
.provided for such an offence, but evidently 


it has in s. 386, cl. (1) of the Act. The 
argument upon which the learned Magis» 
trate has relied a- good deal, namely, the 
disparity between thedaily fines provided 
for continuing. offences relating to s. 385, 
cl. (1) and those relating tos. 386, cl. (1) 
cannot be of any assistance in construing 
the meaning of said sections. It is not 
difficult to. explain this disparity, and I 
do not feel pressed by the argument that 
to hold as above’ will be to make the 
‘petitioner liable to lesser penalty. -I think 
the Statute has made ample provisions for 
safeguarding. the interests of all conéerned 
and it is not necessary to strain the words 
of s. 385, sub-s. (1) to include within 
it cases which on the face ofthe wording 
thereof are outside its scope and which 
easily and clearly come within the next 
section, l 

_In this view of the matter I am of 
opinion that the conviction of the petis 
tioner is bad in law and must be set 
aside,. and the fine, if paid, should be re. 
funded. Thd Rule is accordingly made 
absolute . 


549 - 


- It appears that there is considerable dis- 
pute as regards the date when the 'peti- 
tioner applied’ to the Corporation for 


permission ‘to establish or to work the’ 


mill. In the interest of every body, the 
matter should be cleared up and it is 
desirable that the permission should either 
be granted or definitely refused as speedily 
as possible and in the latter case, if that 
be the case, effective measures should be 
adopted so that the statutory authority of 
the Corporation may not be defied ‘or 
flouted. 


AN, A, Rule made absolute. 


GALCUTTA HIGH COURT. 
|. COiir Rore No. 987 or 1927. 

l December 21, 1927. 
Present:—Justicé Sir Zahhadur 

Rahim Zahid Suhrawardy, Kr, , and 

- ; . Mr, Justice Graham. . 
KEDAR NATH BOSE—Piantier — 
| PETITIONER 
PT versis 
GOBINDA CHANDRA DAS AND orgERs— 

— DEFÊNDANTS— OPPOSITE PARTIES. 

Landlord and tenant-—Ownership of trees grown by 
tenant—Tenant's right to cut and remove them—Law 
before Transfer of Property Act--Transfer of 
Property Act (IV of 1882), e. 108. 

Where the Transfer of Property Act does not 
apply, atenant is not entitled to cut and remove 
trees planted by him, in the absence of a custom ot 
usage giving him such a right. [p. 244, col. 1.) 

Nafar Chandra Pal v. Ram Lal Pal (2), fol- 
1 


owed. e 
Mofiz Sheikh v. Rasik Lal Ghosh -(1), not fol- 
lowed. 


Shookuda Soondery Dabia v. Surroop Shaik (4), and 
othér cases referred to. 


Rule against an order of the Munsif, 
Fourth Court, Barisal (Backerganj), having. 
powers of a Court of Small Causes.. 

Dr. Sarat Chandra Basak, Babus Dwijend- 
ra Krishna Dutt and Jatis Chandra Guha, 
for the Petitioner. 

Mr. Brojendra’ Nath Chatterjee and Babu 
Satendra Nath Roy Chowdhury, for the. 
Opposite Parties; ' i 

| JUDGMENT.. 

Suhrawardy,.J.—Tbis Rule was 
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issued under s..25 of the Provincial Small 
Cause Courts Act to revise the judgment of 
the Small Cause Court inia suit brought by 
the petitioner for recovery of priceof two 
Karai trees which are admittedly timber 
trees cut and appropriated by the deferd- 
ants. The plaintiff is the landlord and the 
defendants are tenants under him of a 
piece of land on which the disputed trees 
sued for, betal-nut and other fruit trees 


stood. The plaintiffs case is that the- 
defendants took lease of the land from him: 
about 30 years ago and: that they had no. 


right to appropriate 


the trees standing 
thereon. 


The defence.was that the defend- 


ants were occupancy raiyats and that they- 


had the rightto the trees. They further 
alleged: that their ténancy was very old, 


The learned: Munsif presiding over the: 


Small Cause Court has -not found sufficient 


facts for the "determination of ‘the question . 


raised. With regard to the origin of the 
tenancy he is of opinion that it isvery old 
ahd that the ancestors:of the defendants" 
possessed the land before them. With 
regard to the question as to who grew the: 
trees he observes that the trees were plants 
ed orallowed to grow by’ thé defendants' 
father. He holds that the Bengal Tenancy 
Act does not apply but he is-unable . to 
find decisively if the lease was granted to 
the defendants’ ancestors before the pas- 


"sing of the Transfer of Property Act ‘or 


1 


subsequent thereto. On these findings if . 


they.can be so-called the Muneif has held 
that the defendants had the right to remove. 
the trees under s. 108 (h) of the Transfer of 
Property Act or ifthe lease was granted 
before that Act came into operation under 
the ruling reported as Mofiz Sheikh v. Rasik 
Lal Ghosh (1). Itis difficult to hold upon 
the findings of the Court below, which are 
not decisive on the points in dispute, aa 
D whether he has applied the law correcte, 
y. 

The question raised cannot be lightly 
treated as it isof great importance to both. 
parties, especially to the landlord; 

Iassume for the purposes of the present 
controversy that the lease was granted 
before the Transfer of Property Act. In 
that case the decision of the Munsif accord. 
ing tothe view consistently held by.this. 
Court would be wrong. With the case 
of Mofiz Sheikh v. Rasik Lal Ghosh (1), on: 


(1) 6 Ind. Cas, 790; 37 O, 815; 14.0, W.N. 902; 12 
Q. L. J, 246, 


108.1. 0, 1998- 


which the lower Court has relied I- will. 


deal later. Oa the .authorities the law 
seems to be that before the Transfer of 
Property. Act was passed.the property in 
the trees was in the landlord and the 
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tenant had the right to them if there was: 


any.custom ar usage to the contrary. The 


cases on this point have been collected. in 
Nafar Chandra Pal v. Ram Lal Pal (2). 
Before proceeding further it is better to 
refer to the argument which has been 
addressed to us which differentiates the 


case of trees standing on the land at the. 
time ofthe granting of the lease and the. 


trees planted and grown. by the tenant. 
has been argued that whatever might be 


It. 


thelaw with regard to the trees standing. 


onthe land at the time of the lease, the 


tenant had certainly the right to the trees . 


grown by them after the lease. The cases, 
however, do not make any.such distinction; 


and it has.béen laid down that whether the: 
treas were grown by the tenant or were on. 
the land at the time of the leass the property . 


in. them would be in the landlord orthe 
owner of the. soil. 


t 


The earliest cases are . 


to be.found in Sutherland's Small Cause. 


Oourt Reference at pages 14 and 17* where - 


it was held “the ownership in trees as well as 
timber generally is in the proprietor of the 
land upon which they. grow". In Ruttonji- 


Edulji Shet v..Callector of Tanna (3), there, 


is an observation by their Lordships of the 
Judicial Committee at page 3137 of the 
report that. the trees upon the land were a 
- part of the land on which they stood and 


the right to cut down and sell those trees. 


was to beincident to the proprietorship of 


theland. In the following cases it was, 


held that though the trees might have been 
grown by thetenant the property in them 
was in the proprietor of the land upon 
which -they grew. Shookada Soondery 
Dabia v. 
Rohoman v. Dataram Bashee (5), Janki v. 
Sheodhar (6), Gangi Dei v. Badam (7), and 


Surroop Shaik. (4), Abdool. 


lastly the case of Nafar Chandra Pal vw. 


Ram Lal Pal (2). 

(2). 92 C. 742; 11 Ind. Dec. (x. 8.) 493; 

(3) LLM. L A 235; 10 W. R. P. O. 13; 2 Sar, P. C. J. 
299; 20 E. R.ll3. ` 

(4). Suth. S. O. O. Ref. 17. 

(5)- W. R. (1864) 367. 

(8) 23 A. 211. 

(7) 30 A. 184; 5 A. L. J. 99; 3M. L. 1.194; A. W. 
N. (1903) 51. 


"33e Sookada Soondery Dabig v. Surroop Shaik,— ° 


[Ed.] 
{Page of 11 M. I. A - (Ed ] 


A! contrary view has. 
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been. taken ‘by the Madras High Court 
which makes a distinction betwnen the law 
affecting treesstanding on the land at the 
time of the lease and that affecting trees 
grown by.the tenant after the lease, on the 
analogy of s. 108 (5) and (o) of the Transfer 
of Property Act and the construction put. 
thereupon, as embodying principles of 
justice, equity and good-conscience. See 
Vasudevan Nambudripad . v. Valia Chathu’ 
Achan (8), Gangamma v. Bommakka (9), 
and-Krishnacharya v, Anthakhi (10). In 
some cf these- cases it has been. held that: 
before the Transfer of Property Act. there 
was no statutory law governing the rights 
of the landlord and tenant with regard to 
fixtures on the land and the question, 
therefore, was whether such rights should 
be decided on principles of justice,. equity 
and good conscience: and. it was suggested ` 
that the rule. embodied in s. 108, Transfer: 
of Property Act, might be taken as being. 
consonant: with those principles. Upon: 
this analogy it has been argued before us 
that under 8. 108 (h), Transfer of Property : 
Act, the right in the trees -is in. the. tenant, 
If the Transfer of Property Act or the 
analogy sought from it applies. to the 
present case, I feel difficulty in holding. 
otherwise. Section 108 (A) provides that a - 
lessee may remove at any time during the. 


. continuance of the lease all things attached . 


to the earth provided he leaves the pro- 
perty in the state in which he réceivéd it, | 
The expression attached to the earth” has. 
been defined in s, 3 of the Act as (a) rooted 
in the earth ag in the case of trees and: 
shrubs, But it is. contended on behalf of’. 
the petitioner that cl (h)is controlled by. 
cl. (0) of s. 108. In el. (o) the lessee: ia. 
prohibited from doing various ‘acts one of 
which is felling timber, It is urged that 
this clause should be read with cl. (h) and’ 
effort should be made to give a consistent 
meaning to the two clauses - for it mist’ 
be presumed that the Legislature did not 
intend to enact two conflicting and contrary . 
provisions of law in the same Act and. 
especially in the same section of: the Act. 
To my mind the correct explanation Of this: 
apparent inconsistency between the two. 
clauses has been given .by the. Madras 
High Court in. the case of Vasudevan 


(8) 24 M. 47; 10-M. L. J. 321 (F: B.) - 

(9) 5 Ind. Cas. 437; 33 M. 253; 7. M. L, T. 231, 

(10) 31 Ind. Cas. 12; 29 M. L, J: 314; 18 M, L. T, 218; 
(1915) M. W. N, 720. oe : 
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Nambudripad v. Valia ‘Chathu Achan (8) 
where it is said that the prohibition 
contained in el.(o) applies only to timber 
that stood on the land at the time of 
the lease. This interpretation gains sup- 
port from the words which follow, namely, 
‘pull down or damage buildings’, These 
words indicate that the building which 
the lessee has no right to pull down 
must be a building which stood on the 


land atthe time of the lease or which. 


was notíput up by the lessee. Tor it 
was the law even before the passing of 
the Transfer cf Property Act that the 
lessee had the right to remove the build- 
ing raised by him on the land and his 
obligation was only to leave the land 
in the state in which he had received it. 
“Ib seems to me, therefore, that if the 
lawas it stood before the Transfer of 
Property Act be applied to the present 
case it must be held that the ownership 
in the trees is in the landlord unless the 
‘tenants succeed in proving a custom 
giving him the right to appropriate them. 
In the case of permanent tenancies different 
considerations will arise. 


.I now come to the 
caseupon which the Oourt below bas 
relied and which apparently seems to hold 
& contrary view. In Mofiz Sheikh v. 
Rasik Lal Ghosh (1) the question was with 
regard to the property in the trees planted 
by the lessee. The lessee in that case 
claimed to have kayemi tenancy and 
claimed the right to appropriate the trees. 
The learned Judges proceeded to examine 
this question but it does not appear from 
their judgment thatthey based their deci- 
sion upon the -character of the lease in 
that case. They start by saying that the 
English Law of fixtures which isto the 
effect that anything attached tothe earth 
beepmes the property of the owner of the 
soil is not applicable inIndia. This view is 
perfectly correct and it cannot be disputed, 
since long ago in the matter of the petition 
of In the matter of the petition of Thakoor 
Chunder Paramanik (11) it was held by a 
Full Bench of this Court that the Law 
of England vesting :the property in any- 
thing attached to the earth though put 
up by the tenant in the landlord dces not 
- apply to India and that the tenant who 
has made the improvement is entitled 


(i) B. Lu R. Sup. Vol, 595; 6 W. R. 228. 
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either to remove the materials adel 
the land in the state in which it wa 
before the improvement was made: or to 
obtain compensation forthe value of the 
building ifit was allowed to remain for 
the benefitof the owner of the soil In 
Mofiz Sheik's case (1) after discussing the 
English Law on the point, and the cases 
which make thatlaw inapplicable to this 
country, the learned Judges quoted some 
authorities under the Hindu and Muham- 
madan Laws with reference to the ownership 
oftrees and came to the conclusion that 
according to those systems of law the 
ownership of the trees is in the tenant. 
The learned Judgesdo not consider the 
cases of this Court I have mentioned 
above which hold the view that the owner- 
ship in the trees before the transfer of 
property was with the proprietor of the 
land. Those cases do not seem to have 
been cited before their Lordships and, 
therefore, there is no reference to the 
decision in the case of Nafar Chandra Pal 
v. Ram Lal Pal (2), That is a case which 
seems to me to have most carefully dealt 
with this point and considered every 
relevant case on the subject. The authority 
of Mofiz Sheik’s case (1) is accordingly 
very much shaken; and with the greatest 
respect to the learned Judges who decided 
it I am unable to follow tbe general pro- 
position laid down there. Onthe facts of 
that case in which the tenancy was claim- 
ed as permanent the decision may have 
been correct but to say generally that 
before the Transfer of Property Act came 
into operation the question was to be de- 
cided on Hindu or Muhammadan Law alcne 
without reference to the decided cases. in 
British Courts seems to me to be open to 
objection. 

In the unsatisfactory state of the findings 
of the Small Cause Court I think that it 
is in the interest of both parties that the 
facts should be distinctly found and the 
law applied to them. It should be dis- 
tinctly found as to whether: the tenancy 
originated before or after the Transfer of 
Property Act. Ifit originated before the 
Transfer of Property Act came into opera- 
tion under the Jaw as then obtaining the 
landlord will have the right to the trees un- 
lees the tenants succeed in proving acustcm 
to the contrary. I may here note that the 
evidence of custom was given by both 
sides in this case; but the Munsif hag 
come tono finding upon it, It is neces 


— 


~ 
3 
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‘sary that heshould do so. If the ten- 
ancy came into existence after the Transfer 
of Property Act was passed it seems to 
me that unders. 108 (h) of the Act the 
ownership of the trees grown «by the 
tenant will bein the tenant. This case 
will accordingly go back to the Oourt 
below for a findingon the points indicated 
above. 

The Rule is, therefore, made absolute, the 
decreeof the Court below'set ‘aside and 
the case remitted to that Court to be 
re-tried on the evidence : on the record, 
Costs will abide the result, We assess 
the hearing fee at three gold mohurs, 

Graham, J.—I feel some doubt whe- 
ther the caseis one in which we ought 
to interfere in revision in the exercise 
of our powers under s. 25 of the Pro- 
vincial Small Cause  Cóurts Act. I-do 
not, however, feel strongly enough -upon 
the point to induce me to differ from my 
learned brother, and I concurin the order 
which he proposes to make. 

A. N. A, Rule made absolute, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DgoRER No, 1821 

oF 1925. 
January 5, 1928. $ 
Present :—Mr. Justice Duval. | 
NILMANI MONDAL-—DEeFENDANT No. 3. 
—APPELLANT 
versus 
OHEKAN MONDAL AND OTHERS 
—Derenpants Nos. 1 AND 2— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, v. 81 

—Judgment of Appellate Court Contents. 
. A judgment of an Appellate Court which merely 
` affirms the -decision of the lower Court without 
deciding the questions of fact raised in the case is 
not & proper judgment. 

Appeal against a decree of the Bub- 
ordinate Judge, Khulna, dated the 27th of 
April, 1925, affirming that of the Munsif, 
Second Court of that place, dated the 31st 
of January, 1924. rd 

Babu Saraj Kumar Chatterjee, for the 
Appellant. : 

Babu Mukunda Behary Mallik, for the 
Respondent, 5 S 
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‘predecessors of the defendants. 
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JUDGMENT.—In this case, the plaint 

ifs brought a suit in respeot ofone and 
& half bighas of homestead land, their 
case being that the tenancy was created 
by ‘acceptance of akabuliyat from the 
Of the 
three ‘defendants, the defendant No. 1 
denied that he had any interest, the de= 
fendant No. 2 did not appear and the de- 
fendant No. 3 contested saying that the 
land was not held under the -plaintiff at 
all but held underone Hari Mondal ata 
different rental from whom he had a potta 
which he produced. Thefirst Court decreed 
the suit. He went into the evidence 
and found that the relationship of land- 
lord and tenant in respect of this land 
existed between the parties and the rent’ 
was due. He cousidered the fact that there 
had been a previous decree for rent in 
which a .kabuliyat was mentioned, though , 
the kabuliyat on which the plaintiff based 
the inception of the tenancy was not pro- 
ducedin the present suit. He also con- 
sidered other points and then gave his 
decision. The learned Subordinate Judge, 
however, in delivering a judgment of 


' affrmance has dealt with nothing at all 


except that he says that there was a 
previous rent-decree. On (the other hand, 
he says the potta of the defendants does 
not show that it relates to this land but 
he also says " We do not know whether. 
the kabuliyat lands whatever they may 
be are the same as plaint lands but 
that is no matter and the identity of the 
same may be left open". I cannot hold 
that this isya sufficient judgment by 2 
final Court of fact for the disposal ofthis . 
matter. The defendant has a right to have 
a judgment deciding the points of fact 
and not merely a judgment in affirm- 
ance come to by just saying that therewas 
*& previous decree and so there can. be a` 
decree now. In the result, I must set 
aside the judgment of the Subordinate 
Judge and send back the case for re-hear- 
ing of the appeal according to law. Costs 
in this Court will abide the result. ~~ 
A. N. A. Case remanded, ' 
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CALCUTTA HIGH-COURT. 
AIPEAL FROM APPELLATE Droren No. 1346 
oF 1925. 

January 4, 1928, 

Present :—Mr. Justice Page and 

' Mr. Justice Duval. 
HEFAJUDDIN TALUKDAR— 
` PLAINTIFF—A PPELLANT 


. ` versus 
HABI NASYA AND orHERS—DEFENDANTS 
. — RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), 0. XLVII, r. 1 
—Review—Power of Court to admit documents not 
tendered at first trial. 

A Court has power to admit at the re-hearing ofa 
qase documents which had not been tendered in evi- 
dence at the first trial, 


. Appeal against a decree of the Addi- 
tional District Judge, Rangpur, dated the 
l7th of February, 1925, affirming that of 
the, Munsif, First Court, Rangpur, dated 
the 25th of June, 1923, 


“Babu Surendra Nath Das Gupta, for the 
“Appellant. 


“Babu Nirode Bandhu Roy, for the "Re. 


spondent. 

Babu Biraj Mohan Majumdar, for the 

Deputy Registrar. 
JUDGMENT. 

Duval, J.—In this appeal, the main 
point which was argued on behalfof the 
appellant was that ccertain documents 
which were not tendered in evidence at 
the first trial after a review of that trial 
had been obtained were admitted in evi- 
dence in the second'trial. It appears that 
‘the reviewing Court by its order didnot 
exclude the trial Court from considering 
‘these documents at the re-heating and by 
‘its order granting the review, ordered 
that the case should be re-heard. Admit- 
tedly, these documents were relevant ànd 
admissible. Whether they ought to have 
been admitted or not at the discretion 
ofthe Oourt at the re-hearing wasa matter 
for the Court to decide and I ami not 
prepared to hold that these proceedings 
would be vitiated, because these docu- 
ments at the discretion of the trial Court 
were used as evidence at the re-hearing, 
Moreover, the learned Jadge inthe lower 
Appellate Oourt, apart altcgether from 
these documents, relied upon certain 
dakhilas which were at any rate some 
evidence in support of the very issue 
upon which the disputed documents were 
used as evidence. It cannot be said that 
the finding of the lower Appellate Court 
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was arrived at without evidence being 
before it upon whichit reasonably could 
arrive at the decision to which it- came. 
That point, therefore, fails. The second 
point taken on behalf ofthe appellant ia 
that as the review was granted upon. one 
ground although the application for review 
was based upon snother ground the-sub- 
sequent proceedings were all vitiated. -It 
is enough to say thatin the circumstances 
of this case we should. not be disposed to 
consider sucha point, unless it wastaken 
in the lower Appellate Court. -No objec- 


_tion, however, tothe.validity of the review 


proceedings was taken in the lower Appel- 


late Court and, in the circumstances, we 


do not propose to consider iton second 

appeal The result is that this-appeal 

fails and must be dismissed with costs, 
Page, J.—I agree. 


ALN. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 54 
oF 1925 wiTH- Onoss- OBJEOTION. 
January 4, 1928. 
Present:—Mr. Justice B. B. Ghose and Mr. 

Justice Cammiade. 
JATINDRA NATH ROY-—PraINTIFE 
; — APPELLANT i 
~ versus . 
NAGENDRA NATH ROY :AND-OTHERS 
_ DEFENDANTS— RESPONDENTS, 

Hindu Law—Inheritance (Mitakshara School)— 
Atmabandhus—Rules of  preference—Bandhus ex 
parte paterna, whether exclude those ex parte, materna 
—Spiritual benefit—Full blood and ` half‘ blood— 
Father's half sister's son, whether excludes mother's 
sister's son. . 

Under the Mitakshara Law father's sister's son is 
entitled to succeed in preference to mother's.sister's 
son and there is no difference between a half sister's 
son and a full sister’s son in this respect. |p. 249,col. 
1; p. 251, col.1] 

Among Atmabandhas of ‘the same degree those 
who confer the greatest spiritual benefit to the pro- 
positus have a preferential right to succeed. p.250, 
col. 1. : 
`~ Mu dian v. Muthukumarasami (11) and Muthusami 
Mudaliyar v. Simambedu Muthukumaraswami 
Mudaliyar (12), relied on. a 4 

Oblations offered to paternal ancestors are of greater 
merit than those offered to maternal ancestors. [p. 250, 
col. 2.j . 

Quære —Whether among Aimabandhus of the same 
degree thosė related through the father areto be pre- 
ferred to those related through the mother, [p. 248, 
col. 2.1 

[Case-law discussed,] 


Wi 
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Appeal against a. decree of the Sub- 
ordinate.Judge at. Krishnagar, dated the 
.28th of January, 1925. 

Dr. Bijan.Kumar Mukerji, Babus Mrityun- 
jay Chattopadhaya, Ramesh Chandra. Pal, 
Lalit Mohan ‘Roy aad.Biraj Mohan Roy, for 
the Appellant. , : 
... Mr. Jyoti Prosad Sarbadhicary (with.him 
Dr. Radha Binode Pal, Babus Bhupendra 
„Kishore Bose.and-Sadhan Chandra Roy 
Chowdhury), for the Respondents, 
-. Babu Surja Kumar Aich; for the Deputy 


“Registrar, 
JUDGMENT. 

“B. B. Ghose, J.—This appeal. is by the 
plaintiff for recovery of possession of certain 
“properties on the allegation that he is the 
‘preferential heir of the last male owner 
and is, therefore, entitléd to- succeed ‘to 
"the properties as. the next reversioner. 
“The. properties originally belonged to one 
"Rameswar' Roy who died on. the. 6th -of 
‘June, 1882, leaving a widow. Mankumari 
‘Barmanya pregnant with. child. “She: gave 
"birth to a posthumous. son on the 3lst .of 
"December; 1882, That son .. diéd on :the 
‘7th of March, 1883, leaving . his. mother 

Mankumari: as his-sole heir. This.lady 
was in possession of .a. Hindu widow's 
estate. till her death.on the.5th of June, 
1916. A- controversy then arose-.as to 
whether the plaintiff and his two brothers, 
pro forma defendants Nos. 3and 4, -were 
the preferential heirs or the. defendants. 
The two  parties.are. related. in . this- way. 
"Phe plaintiff and “his. brothers are. the 
mother's sister's sons of the infanj who 
was the last male owner, the. propositus. 
‘The’ defendants are the-sons of the father's 
half-sister ‘of the propositus. . The :pro- 
‘perties are” partly ‘debottar i 
s3cular’ and the title to possession’ is. the 
same both with: regard to the. debottar 
and secular properties. Nothing. turns 
‘upon the nature ofthe properties in the 
'decision of the case. The point in contro- 
‘versy is-a rather vexed one as. to the 
preferential right of atmabandhus in .the 


' game degree to succeed to the properties 


-oÈ a deceased person under the Mitakaharà 
which . governs the-parties in. this. cass as 
"found by the Subordinate. Judge. : There 
“is. no question before us‘that the-parties 
are. governed by the Mitakshara. . Theonly 
'question that was argued is "whether -the 
mother's sister's: sons are to be preferred 
£o the. father's half-sister’s- sons. The 
Subordinate. Judge.has decidedthe question 
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„stated by .me.-in detail, 


aud partly 


PU 

-ix favour.of the. defendants and has held 
that ihe mother's sister's sons should be 
: postponed to the father's -half-sister’s sons. 
The plaintiff alleges that his two brothers 
have taken their shares and-have, therefore, 
refused to join him. as plaintiffs, and his 
‘claim. is only. to--a one-third. share’ in‘the 
- properties, . The . question in ` controversy 
„was raiséd. in the second issue as framed 
by the -Subordinate Judge, .namely, as to 


':Wlieiher,or-not the plaintiff :is:the pre- 


-fereatial-heir of the. deceased infant son 


- of. Rameswar-Roy. The Subordinate Judge 


: after. considering.the various cases. cited 
“before him on the point eame to his con- 
‘Gluzion.: It is unnecessary for me.to repeat 
.the-.grounds. on : which. the : Subordinate 
-Jugge held in favour -of-the defendants, 
.48:the:questions argued - before us -will:be 
. Is is argued on.;behalf of -the appellant 
that the -fact.'that the. defendants. are: re- 
-lated -through: the.-father . does '.not. give 
them. a; preferential: right-.nor: is the fact 
that the, text-in,the Mitakshara mentions 
-atmabandhus related through. the ‘father 
first. as in.the:line . of heirs, decisive -on 
-the question, because: the order in. which 
the names:are given is .not the. guiding 
factor in deciding -which ~of :.the:-heirs 
should. be:preferred. : The list. of bandhus 
is.enumerated in the Mitakshara, Ohap. iI, 
8,6, veraes 1 and 2-which areas follows:— 
(D “On failure -of gentiles,:.the : cognates 
are heirs, . The:cognates. are-of three kinds; 
related to the person himself, to his father 
or,to his mother: as is . declared “by: .the 
following Text: ‘the.sons of his own father's 
sister, the sons of his own.mother'ssister,and 
‘the-sons of his. own maternal uncle:must be 
considered as his own cognate kindred'... 
es^ “(2),-Here by reason of . near affinity 
tbe .cogaate. kin Jred of the deceased him- 
self. are. his successors inthe first-instance 
on failure of them, his. father's- cognate ` 
kindred, or, there being none, his mother's 
-cogoate kindred. . This must be urider- 
stood to.be the order of.succession here 
intended.” : = 
"The question as: to the precedence of 
atmabandhus standing in the same degree 
of relationship to a deceased person .has 
been ‘the subject. of discussion.in many 
Gecisions of the different. High Oourts 
where the Mitakshara Law prevails and.it. 
-must be admitted that there isa. good 
deal of divergence of. opinion among ‘the 
various’ High Qourts as. to :the principle 
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‘which should. guide the Courts in coming 
to a conclusion with regard to the question, 
and the Madras High Court is divided 

- against itself. with regard to the question. 

- It bas been held.in several cases that 

: bandhus. related through.the father should 
be preferred to those related through the 
mother, and further, those whose relation- 

:Bhip to the deceased is intervened by two 

. females are to be postponed to those whore 
relationship is intervened by one female. 

-In some cases it has been held that prece- 

- dence must be in accordance with the order 
in which the atmabandhus are enumerated 
in the Text, that is to say, the son of 
the deceased’s own father's sister must 
come before the son of his own mother’s 
sister and this principle is sought .to be 
supported by the rule of interpretation 
enunciated in Jaimini’s Nyayamala. The 
principle first stated is laid down in some 
of the Madras cases of which.I may cite 

:Sundrammal v. Rangasami Mudaliar (1) 
and Balusami Pandithar v. Narayana Rau 
(2). The second principle which I have 

‘stated above is laid down in: the case of 
Appandai Vathiyar v. Ragubali Mudaliar 
(3). But in the last case the principle 

‘enunciated in the previous cases was dis- 
sented from and this last case was again 
dissented from in a later case of Sagili 
Pedda Rami Reddi v. Narreddi Gangi 

- -Reddi (4). Turning to the Allahabad High 


Court we find that the rule that the order. 


of precedence should be followed in accord- 
‘ance with. the order in which the Atama- 
bandhus ‘are named in thesText was not 
accepted. But it was laid down in the 
case of Ramcharan Lal v, Rahim Bakhsh 
(5) that bandhus connected through the 
father are to be preferred to those con- 
nected through the mother. In Bombay it 
was laid down in the case of Saguna v. 
. Sadashivpandu (6) that according to Mitak- 
shara those connected through the male 
line among the bandhus are to be preferred 


to those connected through the females. 


The rule that & bandhu connected with the 
propositus through one more female than 


(1) 18 M. 193; 4 M. L. J. 275; 6 Ind. Dec. (N. 8.) 484. 
(2) 20 M. 312; 7 M. L. J. 207; 7 Ind. Dec. (8.8) 243, 
* (3) 5 Ind. Cas 280; 33 M. 439; (1910) M. W. N. 44; 7 
M. L T. 203; 20 M. L.J. 275. 
(+) 87 Ind. Cas. 609; 48 M. 722; 21 L. W. 476; (1925) 
M.W. N 335; A. 1. R. 1925 Mad. 60% 
(5) 31 Ind. Cas. 108: 38 A. 416; 14 A. L. J, 538. 
(8)96 B. 710; 4 Bom. I. R. 527, 
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-one connected through the mother, 
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another should be postponed to that other 
was not followed in the case of Rajeppa 
Ranappa Kundagol v.Gangappa Jotappa 
Mandwe (T). Then again the question wes 
debated at considerable length bya full 
Bench of the Patna High Court in the 
case of UmaShankar Prasad Parasari v. 
Nageswari Koeri (8). But the learned 
Judges composing the Bench give different 
reasons for their conclusion and there is 
no unanimity as to the principle to be 
followed in giving preference to one se 
of atmabandhus to another set. | 
In this state of judicial decisionsin the 
Courtsin India one would try to find if 
any certain direction can be obtained from 
any decision of the Judicial Committee of 
the Privy Council. The case of Vedachela 
Mudaliar v. Subramania Mudaliar (9) was 
relied upon on behalf of the appellant in 
support of the proposition that an atma- 
bandhu related through the father hag 
no preferential right to claim succession 
to the property of a deceased as against 
On 
behalf of the respondents it has been 
contended that although there are certain 
expressions in the judgment which might 
support the contention urged on behalf 


‘of the appellant by Dr. Bijan Kumar 


Mukerji, those observations are really 
obiter, and should not be taken as authori- 
tative as compelling us to accept the pro- 
position that is sought to be drawn from 


‘the observations in the judgment. It is, 


therefore, necessary to examine the case in 
some*detail. The controversy in that case 
wa8 between the material uncle and the 
Son of a paternal aunt’s son and their 
Lordships held that the maternal uncle 
succeeded in preference to ason of the 
paternal aunt's son. At page 359* of the re- 
port their Lordships made the following ob- 
servations; “For instance, among the atma- 
bandhus enumerated, the name of the 
father's sister's sen is first given; then comes 
the mother's sister’s son; and after him, the 
son of the mother’s brother. Similarly, amon g 
specifically named (pitri) -pitribandhus 


(7) 77 Ind. Cas. 219; 47 B. 48; 24 Bom. L. R. 789; A. 
I. R. 1922 Bom. 420. 

(8) 48 Ind. Cas. 625; 3 P.L.J. 663,7 P.L. W. 1; 
(1919) Pat. 162. i 

(9) 64 Ind. Cas 402; 48 I. A. 349: 44 M. 753: 14. L. W, 
402; (1921 M. W..N.669; 2 P.L. T. 707526 O WN, 
158; 41 M. L.J. 676; 30M. L. T. 198; 4 U. P. T.. R. 
e e 13; 24 Bom, L. R. 649; A. I. R. 1922 P. C. 33 
"Pages of 48 I, A, —|Ed.] 
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first comes the son of the father's paternal 
aunt, and among (matri) matribandhus 
the son of the mother's paternal aunt, 
From this it has.been inferred that the 
ex pounder of the rule in question intended 
that each class should be divided into two 
sub-classes according to ihe side of rela- 
tionship, and that in every case preference 
‘should be given to the father's side. 
"Their Lordships, again, in the view they 
‘take of the rights of the parties in the 
present case, do not think it necessary to 
express an opinion how far this proposition 
is in conformity with the express rule 
that in each class propinquity should be 
the governing factor. Assuming, however, 
‘the inference to be well-founded, the ques- 
tion arises, what is the place of the mother's 
brother among the atmabandhus ? " From 
this paesage it would appear that their Lord- 
Bhips did not desire to lay down any 
definite rule as to whether those related 
‘through the father’s side should be given 
preference or not. But later on while dis- 
cussing the case Vedachela Mudaliar v, 
Subramania Mudaliar (9) already cited 
their Lordships 
"And then comes the passage ou which 
the Judges in the case of Balusami 
Pandithar v. Narayana Raw (2) relied in 
their division of- atmabandhus into two 
Bub-classes, namely, ex parte paterna and 
ez parte materna. That passage runs thus 


.(Setlur's Collection of Hindu Law Books © 


on Inheritance) 'Nor could it be urged 
'here that the mother being nearer than 
the. ‘father, the matribandhus take the 
wealth before the  pitribandhus. From 
the Text, ‘of these the mother is more 
important than the father; (2) the mother's 
. precedence alone is stated and not that 
of the mother’s bandhus. Therefore, we 
think itsound that the matribandhus should 
“take the wealth only after pitribandhus. 
. “A very small consideration would show 
that that passage has nothing to do with 
the members of the same class inter se. 
It only explains why  pitribandhus are 
to be preferred to matribandhus, the 
mother's position being special to herself 
under an express rule." "This passage has 
been taken as having disapproved the rule 
laid down in the two Madras cases reported 
as Sundrammal v. Rengasami Mudaliar (1) 
‘and. Balusami  Pandithar v. Narayana 
Rau (2) so faras they lay down that 
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observed at page 363*,. 


father and those who are related 


Bag 

among bandhus of the same class those 
eu parle paterna are .to be preferred - 
to those ex parte maternd. I have al- 
ready pointed out that in the previous 
part of the judgment their Lordships said 
that it was unnecessary to express any 
opinion on that point. The difficulty as 
to whathas been decided by their Lord- 
ships of the Privy Council in this cage 
with reference to the general principle in 
debate is further enhanced by the fact 
that their Lordships themeelves referred in 
a later case, Kenchava Kom Sanyellappa 
Hosmani v. Girimallappa Channappa Soma- 
sagar (10) as to what has been decided 
in-the case reported as Vedachela 
Mudaliar v. Subramaina Mudaliar (9) 
Their Lordships observe at page 376* 
“The question of priority as between atma- 
bandhus ex parte paterna and those ex parte 
materna has been the subject of much dis- 
cussion,—the latest word on the subject 
being found in the case of Vedachela 
Mudaliar v, Subramania Mudaliar (9) which 
decided in 1921, that as between pitri 
bandhus, and matribandhus, the preference 
given tothe former is settled", It may 
be pointed out that in Vedachela’s case 
(9) the question as to priority as between 
pitribandhus and  matribandhus was not 


disputed. ` It was admitted in that case 


that ihe parties in controversy we A 
related to. the deceased as Uae 
But there can be no-question that as bet. ` 
ween patri bandhus and matribandhug 
pitribandhus are entitled to priority. The 
question, therefore, as to the priority of 
atmabandhus who are related through the 
thro 

the mother seems to have been left Pare 
much obscurity with reference to the 
general principle enunciated in the cases 
I have cited, as before. 1 do not think. hay- 
ing’ regard to the divergence of judicial 
opinion, that I should hazard an attempt 
to lay down any general principle with 
regard to the point in controversy raised 


in the various decisions. It seems to me 


it would bea fruitless endeavour. I shall. 
thersfore, confine myself to the decision of 
the present question on principles with 
regard to which there is no controversy; 


(10) 82 Ind Cas. 966; 51 I. A. 368: 26 Bom. L. R, 779. 
A. L R. 1924 P ©. 209; 90 L. W, 417; 47 M. L. J. 401: 


.(1924) M. W. N. 719; 48 B. 569; 22 A. L. J. 962; 400, D 


J.447: 35 M. L. T. 241; 29 C. W. N. 271: LO, Wi N 





- 805: 3 Pat. L. T. 9; L. R. 5 A. (P. C) 182 (P. O.) ` 
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and that principle is that where the par- 


ties are related in the same degree, the 
preferential right should be in him ‘who 
eoafers the greatest spiritual benefit on 
the deceased. This is one of the prin- 
ciples laid down in the case of Muthusami v. 
Muthukumarasami (11) which was affirmed 
by the Privy Council on appeal in the case 
of Muthusami Mudaliyar v. Simambedu 
Muthukumaraswami Mudaliyar (12) and I 
should follow the principle laid down in 
that case all the more, as their Lordships 
of the Privy Council observe at page 
8644 “that: in. the. absence of any ex- 
press authority varying the rule, the pro- 
positions enunciated in Muthusami v. Muth- 
ukumarasami (11) furnish a safeguide." 
Those propositions are enunciated in the 
following terms: (i) Those who are bhin- 
nagotra sapindas as are related through 
females born in or belonging to the family 
of the -propositus are’ bandhus: (ii) that 
‘as stated in the Text of Vridha Satatapa 
or Baudhapana, they are of three classes, 
viz. atmabandhus pitribandhus and matri- 
bandhus, and matribandhus succeed in the 
order in-which-they: are named; (iti) that 
the examples given therein are intended to 
show ‘the mode: in which nearness of affi- 
nity is to be ascertained, and (iv) that as 
‘between bandhus of the same class the 
spiritual benefit they confer upon the pro- 
-positus is, as stated in the Vira Mitrodaya, 
a ground `of. preference. This proposition 
that the ground of preference should be 
according to the spiritual benefit conferred 
upon the propositus is not controverted 
‘by the appellant's Counsel. But he con- 
tends that in the present*case the plaintiff 
confers greater benefit on the propositus 
than the defendants do His argument is 
that the plaintiff offers three oblations to 
-the maternal ancestors, that is to say, his 
maternal grandfather, maternal great'grand- 
father and maternal great great grand father, 
-The propositus also offered oblations to all 
these three ancestors, On the other hand, 
the defendants offer the same class of 
divided oblations to their maternal grand- 
father, maternal great-grandfather and 
maternal - great great-pgrandfether.... These 
‘relations.are paternal grandfather, pater- 
< nal great-grandfather and paternal great- 


-(11) 16 M. 23 at p. 30; 2 M. L. J. 296; 5 . Ind. Dec. 
. (N. 8) 524, 

:(12) 28 I. A. 83; 19 M. 405: 6 M. L 
- C. J. 45; 6 Ind. Dec. (N. 8.) 987 ( 
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. grandfather, 


great-grandfather of the propositus. T- ` 
propositus offered oblations to three às ` 


cendants, father, grandfather and great. 
Therefore the defendants 
offer oblations to two only ofthe ancestors 
of the propositus to whom he. would have 
offered oblations. Therefore, there is 
greater merit conferred ` by ‘the’ plaintiff 
than by the defendants. Against that’ Mr, 
Surbadhieari. for the respondentsa- argues 
that the oblations offered to the paternal 
ancestors are of;greater merit than those 
offered to the maternal ancestors and the 
‘reason is that the propositus himself 
partakes of the oblations which are offered 
to his paternalancestors. This proposition 
is supported by the authority of the 
Viromitrodaya which was referred to inthe 
judgment in the case in Muthusami v. 
Muthukuwarasami (11), which I have already 
cited, At page 155 of Gopal Chandra Sarkar's 
Translation of the Viromiordaya the 
following passage occurs: "Since a person 
(when deceased) partakes of the oblations 
presented to the three paternal ancestors 
beginning with the father by reason of the 
union of oblations (effected through: the 


ceremony called sapında karan), and since | 


the three descendants in the male line 
‘beginning with the son presented oblations 
to that person himself; and since’ he who 
while living offered oblations:to an ancestor 
in the male line partakes, when dead, of 
the oblations presented to that ancestor by 
yeason of union of oblations, thus ‘the 
middle most person who while living 
offered oblations to his ancestors and when 
déad partakes ofthe. oblations presented to 
‘them becomes the object to whom oblations 
are presented. by others that are living and 
partakes with: these latter while they. are 
dead, of the oblations presented (to him) 
by the daughter's'son and the like” and so 
on. The conclusion must, therefore, follow 
that in tbe” present case the defendants 
being ‘so related as to confer greater 
spiritual benefit on the propositus, they are 
the nearer heirs. 

It is contended again on behalf of the 
appellant that the plaintiff is: nearer'in 
blood, because he has more blood particles 
in common with the propositus than the 
defendants; and learned Counsel-refers to 
the fact that the defendants are only sons 
of the father's half-eister ‘of the propositus. 
It may possibly be that according to 
medical theories the plaintiff may have 
more blood particles in common with the 
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propositus that the defendants have. But 
the Mitakshara and the  Viromitrodaya 


_state that in doubtful cases the rule as to. 


how it should be determined that a person 
has more bleod particles in common with 


the propositus is thatit should be decided . 
. in accordance with the efficacy of oblations . 


. offered to the ancestors, 


The last- argument that has been urged 
on behalf of the appellant is that if it had 
‘been a question between the father's full 


“ then the father's sister's son might possibly 
"be.entitled to preference. 
is not the. same as a full sister: and, there- 
fore, ihe father's half sister's son cannot 
claim the same right as a full sister's son. 
- It is further argued that what the old Text 
meant by the term ‘father’s sister's son" 
was father's full sister's son. But there is no 
- difference between a half-sister and a full- 
'Bister in this respect.- If there had been a 
` competition between a father's full sister's 
"gon and a father’s half sister's son, that 
- would have been a matter for consideration. 
: But when we havetoconsider the position 
ofthe parties as related in the present case, 
“we have to deal with the matter on the 
"basis of spiritual benefit, as the father's 
half sister's sonoffers the same number of 
‘oblations to the paternal ancestors of the 
'própositus and of the same efficacy as the 
` father's full sister's son would have done; I 
"do not think that the fact of the defendants 
being the father's half sister's sons of the 
-propositus' makes any'difference in this 
“ease, With regard to another argument 
-that-pitri-swasa in the enumeration of 
_ atmabandhus refers only to a full sister of 
“the father, and a-half sister’s-son ofthe 
father is not one of the entmerated 
“atmabandhus but would come merely as a 
bandhu” not: enumerated in the Text: it 
may be stated that the proper construction 
of the Text does not lead to any such 
inference. Where the Text writers, meant 
that thereshould bea difference between 
the relations of full blood and half blood, 
that was specially enumerated. Where 
there is no such distinction made in the 
Text, the words should be construed as 
including both full blood and half blood. 
As authority for this proposition the 
following cases may be referred to 
Dasarathi Kundu v. Bipin Behari Kundu(13) 


n 


(13) 32 O. 261 at p. 263; 9 O. W. N, 119, 


8. X, WUTA Y. SHORRTARY OF STATE YOR INDIA, 


But a half sister . 


A. N. A. A 
(14) 15 Ind, Caa. 225; 40 C. 82 at 
' 1094. 
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and Shashi Bhushan Lahiri v. Rajindra 
Nath Joordar (14). 
On all these-grounds this appeal must 


-fail and be dismissed with costs-to- the 
` principsl defendants respondents, 


.A cross-objection has been urged. on 
behalf of the defendants-respondents on 
the question as to the costs of the lower 
Oourt. The Subordinate Judge, although 
he -has dismissed the.suit ofthe. plaintiff, 


-has not allowed any costs. But he has not 


ena q > 18 _given eny reason for doing so. We do not 
~ sister's son and the mother's sister's son, ` 


see any reason for depriving thé contesting 
defendants of their costs in tke Court 
below. The cross-objection must, therefore, 


“be allowed to this extent-that the contesting 


defendants would have-their costs from the 

plaintif in the Court below. There will be 

no costs of this eross-objection. 
Cammiade, J.—I agree. 

ppeal dismissed. 

p.85; 16 C. W.N, 


‘CALCUTTA HIGH COURT. 
APPEAL FaOM ORIGINAL DEORE 
No. 32 or 1926, 
f December 22, 1927. n 
- Present:—Mr. Justice-B. B. Ghose and 
' Mr. Justice Cammiade. 
+B: N-ELIAS—OCrAIMANT— 
APPELLANT 
versus 
‘Tan SECRETARY or STATE Fon 
INDIA ın COUNCIL—Rezspoxpent, 
Land Acquisition Act (I of 1894), s. 28 (3) as amended 
by Calcutta Improvement Act (V of-- 1911)\—Owner 
prevented from taking stepsto make income—Compensa- 
tion —'Owner', meaning of. t 
Under s. 23 (3) of the Land Acquisition Act as 
amended by the Calcutta Improvement Act, an owner 
isnot entitled to compensation for having been 
prevented from taking active steps in order to make 
an income out of the property. ei 
Where an owner of land claimed compensation for 
being obliged to keep the land vacant after the scheme 
had been sanctioned as he could not erect any'struc- 
tures, for the building of which he had -pulled down 


‘the old structure : 


Held, that he was not entitled to such compensation. 

Obiter.—The word ‘owner’ in s. 23 (3) of the Land 
Acquisition Act as amended includes the owner -of a 
lease-hold right. 


'Appealagainst adecreeof the President 
Calcutta Improvement Tribunal, dated the 
17th of November, 1925. 

Sir B. C. Mitter, Babus Probodh Krishna 
Shome and Kusi Prasun Chatterjee, for the 
Appellant. i 


N 
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Mr. Langford J ames and Babu Surendra 
Nath Guha, for the Respondent, 
JUDGMENT. 


B. B. Ghose, J.—This appeal is by the 


claimant No, 2arising out of the acquisition 
which has been dealt with in the judgment 
immediately delivered in F. A, No, 24: of 1926. 
If it had been a question of apportionment 
between the parties, we should ordinarily 
have remanded this-case also for considera- 

‘tion by the President. But having regard 
to the agreement between the parties in the 
lease of the ist of March, 1920, no question 
of apportionment arises, as the claimant 
No. 1 would get the whole amount of 
compensation which has been awarded on 
account of the acquisition of the land. This 
ease may, therefore, be decided on its own 
merits. - 

The contention raisedon behalf of this 
appellant is that heis entitled to an excess 
amount of money ascompensation under 
the provisions of sub-s, (3) of s. 23 of the 
Land Acquisition. Act as amended by the 
OaleuttaImprovement Act. Clause (b), which 
is specially referred to in the course of the 
argument runs thus: "If it be shown 

- that, before such declaration was published, 
the owner of the. land had taken active 
steps and ineurred expenditure to secure 
& more profitable disposition of the same, 
further compensation based on his actual 
loss may be paid to him." It is pointed 
out that in awarding the compensation for 
his actual loss the Collector has only given 
the appellant the value of the structure and 
damages for.preparing the plan of the 
site. He claims that hg is entitled to 
compensation for being obliged to keep the 
land vacant after the scheme had been 
sanctioned as he could not erect any 
structures for the building of which he had 
pulled down the old structure, Now this 
clause as I read it is a riderto cl (a) 
which runs thus: "The market-value of the 
lænd shall be deemed to be the market- 
value according to the dispositionof the land 
at the date of the publication of the declara- 
tion relating thereto under s. 6" and under 
cl. (b) further compensation based on his 
actual loss which is payable to the owner 
must be on account of his having taken 
some active steps and incurred expenditure 
to secure a more profitable disposition of 
his property. In thiscase the argument 
amounts tothis that the claimant is en- 
titled to compensation for having been pre- 
‘vented from taking active steps in order 
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to make anincome out of the property. 
I do not think that this falls within the 
provisions of this clause. “It may be a 
grievance that the claimant, although he 
had demolished the old structure, was un- 
able to build a new one on account of the 
sanction of the scheme and thus had to 
incur loss. Butit seems to me that the 
Legislature bas not provided for any com- 
pensation on that ground. . 

I muet, however, observe while rejecting 
the contention ofthe appellant that the 
opinion of the learned President that the 
lessee should not be considered to be an 
owner under this clause cannot be support- 
ed. He is certainly the owner of the lease- 
hold interest in the property and I failed 
to understand why the learned President 
had dealt with this person as if he was 
not the owner, The learned Government 
Pleader does not support the learned Pre- 
sident’s view of the meaning of the term, 
but he explains to me the reason why the 
learned President has made such a 
distinction by referring us tos. 23 of the 
Act where the expressions '" owner" and . 
“person interested" are used for the purpose 
of determining the compensation payable 
to different persons and probably the learn- 
ed President was pressed with that dis- 
tinction in his mind. It seems to me, 
however, that if the lessee suffers loss ag 
provided in that clause that should be 
taken into consideration in determining 
the market-value ofthe land and com- 
pensation awarded with reference to it. To 
hold otherwise would amount to this 
that if a lessee erects a building even at 
& very great cost no compensation would 
be allowed forsuch buildings, That would 
lead to a very undesirable result. The 
appeal, however, should be dismissed with 


costs for the reasons already stated. 


Cammiade, J.—I agree. 
A.N. A, Appeal dismissed, 


j 
{ 
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CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL Decrees Nos, 77, 78 - 


AND 144 or 1926. 
January 5, 1928, 
Present :—Wr. Justice B. B. Ghose and 
Mr. Justice Cammiade. 
K.S. BANERJEE, TRCSTEB TO THE ESTATS 
OF LATE Raja Sir RADHA KANTA 
DEB BAHADUR, K. C. 8. L— 
Cratmant No, 1—APPELLANT 
versus 
JATINDRA NATH PAUL AND OTHESS 
—Crarmants Nos. 3 AND 4— 
RESPONDENTS. . 
Land acquisition —A. pportionment of compensation 
—Landlord and tenant—Long leases with progressive 


rate of rent—Dificulty of apportionment—Rough and 
ready assessment—Value of reversion—Trust property 


—Disputes between trustees, beneficiaries and assignees, ` 


whether can be enquired into by Land Acquisition 
Court. . i 

The reversion in the cage of land cannot be of less 
value than the bare land merely because there are 
buildings on it, [p. 254, col. 1.] 

In the case of property leased for along term 
with a progressive rate of rentit is very difficult 
to come to a definite conclusion as regards the 
valuation to be put on the interest of the landlord 
Bo'as to apportion the compensation between him 


and the tenant quite equitably,and inthe absence - 


of any direct evidence as to what a willing pur- 
chaser would pay for the interest of the landlord 
apportionment can only be made in a rough and 
ready way. [p. 254, cols. 1 & 2.j 

Where trust property is acquired under the Land 
Acquisition Act questions which may arise between 
the trustee and the beneficiaries and their 
assignees or mortgagees should be left to be debated 
before the Court having jurisdiction to administer 
the trust estate. [p. 254, col. 2; p. 255, col. 1.] 

Surendra Nath Tagore v. K. S. Bonnerjee (1), 
explained. ` e. 


Appeals against the decrees of the Presi- 
dent Calcutta Improvement Tribunal, dated 
the 8th of May, 1926. 


Mr. Bepin ‘Chandra Mullick and Babu 
Susil Chandra Bose, for the Appellant, in 
Nos. 77 and 78. 


Mr. S.C. Bose, Babus Tarakeswar Pal. 


Chaudhury, Jnan Chandra Ray, Mr. Gunada 
Charan Sen and Rajendra Bhusan Bakshi, 
for the Respondent, in Nos. 77 and 78. 


Mr, S. C. Bose, Babus Tarakeswar Pal 
Chaudhury, Jnan 
Chandra Pakrashi.and Anil Chandra Dutt, 
for the Appellant in No. 144. 

Mr. Gunada Charan Sen, Babus Rajendra 
Bhusan Bakshi, Rupendra Kumar Mitra, 
Rabindra Nath Banerjee, Nripendra Chan- 
dra Das, Manindra Kumar Bose and Susil 
Chandra Ghose, for the.Respondents in No. 


144, 
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JUDGMENT.—Appeal No. 144 is on 
behalf of the claimant No. 2, His learned 
Advocate after the arguments were heard 
in the other two connected appeals did not 
think it proper to press this appeal. It is 
therefore, dismissed but without costs. 
Appeals Nos. 77 and 78 are by claimant 
No. 1. Two questions were pressed with 
reference to Appeal No. 77. The first ig 
as toon what basis the apportionment of 
the compensation should be made as bet- 
ween the claimant No,1 who is the land- 
lord and the claimant No. 2 the tenant 
The learned President capitalized the rent 
payable to the landlord for the unexpired 
portion ofthe lease which had torun for 
about 85 years from tlie date of the acqui- 
sition on aslx percent. basis and the re- 
version was valued on the basis of 62 per 
cent. The contention on behalf of the ap- 
pellant is that the basis taken by the 
learned President is against the evidence 
given by the experts on both sides, Mr 
Johnston was examined on behalf of the 
elaimant No.2, the tenant, and his evi- 
dence was that if the whole of the leage- 
hold property had to be valued with re- 
ference to the interest of claimant No. 1. 
the. rent which thelandlord was entitled 
to get for the lease-hold as well as the 
reversion would have been valued on the 4 
per cent. basis as regards theland. The 
real fact on the evidence may be shortly 
stated thus, basing it on the evidence of 
Mr. Johnston: He said that the rent of ` 
the landlord on the 4 per cent, basis on 
the market-value awarded for the land 
itself would be about Rs, 2,240. The rent 
allocated with regard to this price of land 
as payable to the claimant No. 1 is Rs, 790 
The margin of profit to the lessee would, 
therefore, be something like Rs. 1,500 
a month. The security for the rent which 
the claimant No. 1 was entitled to get 
under. the circumstances is more than 
satisfactory. Therefore, the value of the 
lessor's interests cannot be held to be as 
low as the President has putit. Any-pur- 
chaser, however, cautious he may be, would 
gladly pay 25 years' purchase-money for 
the interest of thelandlord. In addition 
to this our attention has been drawn by 
the learned Advocate forthe appellant to 


the provisions of the lease y 
which the lessee not only donc 
ed with the lebsor sufficient. security to 


the extent of one lakh of' rupees, for “Á 
ment of the regt but kept in deponit Te 
1 E : E 5 
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months rant in advance over and above 
the security deposit ofone lakh of rupees. 
Under these circumstances the rent reserv- 
ed is protected by unquestionably valu- 
' able security and the lessee is certainly 
entitled to claim that he should be paid 
a higher price than what has been given 
to him bythe learned President. 

The learned President has in valuing 
the reversion valued it at a rate less than 
he :valuec the bare land with regard to the 
contiguous property which was No, 123/1 
which wasalso acquired, The contention 


on behalf of the appellant isthat the re-. 


version in the case of the land in question 
No. 123 should not be taken to be of less 
value than the bare land because there 
are buildings onit. It seems to us that 
the proposition is quite reasonable. The 
value of land does not deteriorate if there 
is any building upon it. The building 
may no doubt deteriorate, but when the 
- yeversion of bare land is valued on the 4 
per cent. basis there does ‘not seem to be 
any good reason why the land with build- 
ing on it should be valued at less than the 
value of the.land. The evidence given 
by Mr, Johnston may again be referred to 
in this connection. He says: “The ground 
rent of No.123 would have been4 per 
cent. The value of the structures on it 
was. Rs. 9,000 odd as standing struc- 
tures". The value of the land itself was 
Re, 56,400 and there is no reason why the 


4 percent basisshould not be taken with. 


regard to the land as well as with regard 
to the reversion on this evidence. It is, 
however, contended on behalfof the respond- 
ent-that it would be very hard on them 
to take the 4per cent, basis thereon, be- 
cause there has been some misapprehen- 
gion .with regard to the agreement as to 
the rent fixed at Rs. 60 per month 
as well as the increase at the rate of 124 
per. cent. at the end ofevery 10 years as 
provided in the lease. The. argument is 
that the claimant No. 2 understood that 
he had dgreed to Rs 60 as being the rent 
payable for the. whole period. 
however, unable to accept this statement 
having regard to the clear statement of the 
facts in the judgment of the learned Pre- 
sident.. We think, however, that in these 
matters itis very difficult to come to a 
definite conclusion as regards the valua- 
tion to be put onthe intefest of the land- 
lord so as to apportion the compensation 
quite equitably. The standards given in 
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English Text books are hardly of much 
use with regard to the: valuation of the 
lendin Calcutta. It would have been much 
batter if there had béen any direct evidence 
as to what a willing purchaser would pay 
for the interest of the landlord insuch a 
case as this. Inthe absence of such evi- 
dance the appoitionment can be made only 
in arough and ready way, ras has been 
done in various reported cases. The one 
thing which we can say is that we are 
unable to agree with the manner in which 
the learned President has calculated the 
value of the reversion of the land. 

We, therefoie, modify the ordér of the 
learned President 


in this way that the - 


capitalization: value should be calculated — 


at Rs. 60 asthe basis at the rate of 5 per 
cent. for 85 years and for subsequent in- 
crement in the same way -asthe learned 
President hasdone but 5 percent. should 
be taken as the basis for calculation. The 
reversion should also be valued at 5 per 
cent. basis. 
President accordingly. 


We modify the order of the ' 


The appellant is entitled to his costs , 


with regard to these appeals against the 
claimant No. 2. 


two appeals, 


With regard to claimant No. 4 who iB. 


the mortgagee of one of the. beneficiaries 


of the trust estate of which claimant No. . 


1 is the trustee the claimant No. 1 as 
appellant contends that the President was 
Wrong in awarding to him ‘any portion of 
the compensation on the basis of his mort- 
gage. He contends that this is not a mate 


ter which can be taken into account in - 


apportioning compensation awarded for 
acquisition of land which is’ the subject 
of a trust. The claimant No. 


We assess the hearing- : 
fee at ten gold mohurs consolidated for the ' 


4 is the | 


mortgagee from only oneof the beneficia- : 


ries whose interest has been found by the 
President to be only 1-36th part of the 
premises. In dealing with the point whe- 
ther a beneficiary is entitled to have eny 
share of the compensation the learned Pre- 
sident in deciding the 6th and 7th issues 
held that the entire compensation which 


represents the value of, the interest of , 


claimant No. 2 the Pals as the purchasers 
of the interest of some of the beneficiaries 
should be awarded to the trustee. Ques- 
tiong which may arise between the trustee 
and the beneficiaries and their assignees 
must be left to be. debated before the 
Court having jurisdiction to administer 


$ 


` 
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the trust estate. This proposition appears 
to us to be incontestable. But the learn- 
ed President hastaken a quite different 
view from what hehas taken with regard to 
this question withreference to the benefi- 
ciaries and their assignees when he came to 
consider the matter as between the benef- 
ciaries and their mortgagees. He ought 
to have according to the contention of the 

appellant made the same order as he has 
done with reference to the Pals’ interest as 
assignees of the beneficiaries. It is very 

difficult to understand why the learned 

President has made this difference in the 

case of the mortgagee: claimant No. 4. 
He says first that the issue was not raised 
by the claimant No. 1, but the learned ` 
Advocate of claimant No. l' points out 
that he made an application to raise the 


question before the case was taken up by - 


addition of an. issue which was rejeeted by 
the President. Next it appears that the 
President thought that he was bound to 
award a share of the compensation to the 
mortgages by reason of the decision of the 
High Oourt dated the 30th January, 1926, 
in which this very mortgagee was & party, 
the case being with reference to another 
property included in the trust estate. The 
judgment of this Court is reported as 
Surendra Nath Tagore v. K. S. Bonnerjee 
(1). What happened there was that although 
Surendra Nath Tagore was described as a 
claimant in the proceeding before the 
Collector he was notallowed to be heard 
on reference being made under s. 18 of the 
Land Acquisition Act by the Colleciof. 
What the High Court directed was that 
his name: being. entered as one of the 
claimants the mortgagee was ‘entitled to 
appear before the tribunal and makesuch 
representation as he might desire to make 
with regard to the apportionment oì com: 
pensation to the beneficiaries. The High 
Gourt; didnot rulethet either he.or the 
beneficiary through whom he'claimed was 
entitled to any shareof the compensation, 
What this Court directed was that he was 
entitled to be heard. The President in the 
previous case was not justified in refus- 
ing to hear him. That case, therefore, 
does notin any way support the present 
order made by the President and the learn- 
ed Advocate for the claimant No. 4 is 


(1) 86 Ind, Cas, 789; 29 ©, V. N. 240; A, 1, R, 1935 
Oni, 630, $ 
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unableto supportit. The order, therefore, : 
of allowing ashare.of the compensation- 
to the claimant No. 4 must be struck out 
and the whole of the money should be 
apportioned as between the trustes, the 
claimant No. L and the claimant No. 2. 
the lessee, leaving it to the claimant No, 
4 to make such application to the proper 
Oourt as he might be advised. We are not 
concerned with the other claimants in this. 
case who are not interested.in these appeals. 
They have got their moneys without any» 
objection by any of the parties. In Appeal 
No. 78 the only question that arises is the 
question with regard to the compensation 
given to claimant No. 4 the mortgagee of the : 
beneficiaries, That question has been dealt 
with in the previous appeal and the order 
will be the same, ?.e., the learned President's: 
order will beset aside. In this appeal the 
appellant claimant No.1 will get his costs 
from the claimant No. 1-D. We assess the 
hearing-fee at iten gold mohurs, There: 
will be no : separate costs against the. 
claimant No,4in Appeal No. 77. 

A. 


N. A. 


Decrees modified, 


CALCUTTA HIGH COURT, 
APPEaLs FROM APPELLATE DxEoREES NOS,» 
382 anp 956 To 960 or 1925, 
January 4, 1928. . 
Present:—Mr. Justice Page and Mr. 
Justice Duval, 

BHABESH CHANDRA BANERJEB. 
AND OTAERS— DEFENDANTS Nos. 1, 2 AND 4 
—APPELLANTS 
versus 
Sreemati Rani SHYAMA SUNDARI DEBI 
AND OTHESS— PrLAINTIPES—RESPONDEATS 

Bengal Texaney Act (VIII of 1885), es. 105, 106—' 
Agreement by tenant toepay higher rent—A pplication 
for enhancement, whether concludes landlord from 


re-agiiating rate of rent—Jurisdiction to cor ond ' 
of ighte. s rect Record 


LI 


250 

Uponan application unders. 105 ofthe Bengal 
Tenancy Act for enhancement of rent, a Revenue 
Officer has no jurisdiction to correct an entry in the 
Record of Rights. : 

Where the tenants have agreed to pay a higher'rent, 
the rate of rent is nob concluded against the land- 
lord by reason merely of his having made an appli- 
cation under s.105 of the Act. 


In No. 382 or 1923. 

Appeal against the decree of the Sub- 
ordinate Judge, Asansol, dated the 10th of 
. December, 1924, affirming that of the Munsif 

at Asansol, dated the 15th of March, 1924. 


In Nos. 956, 959 snp 960 or 1925. 
Appeals against the decrees of the Sub- 
ordinate Judge, Asansol, dated the 13th of 
November 1924, affirming those of the 
. Munsif at Asansol, dated the 19th of Jan- 
uary, 1924, 


Iu Nos. $57 ann 958 or 1925, 

Appeals against the decrees of the Sub- 
ordinate Judge, Asansol, dated the 13th 
of November, i924, affirming those of the 
Munsif ‘Additional Court at Asansol, dated 
the 20th of March, 1924. 


Babu Hiralal Chakravarti, for Mr. 
Bankim Chandra Mookerjee and Babu Sail- 
endra Nath Banerjee,for the Appellants in 
all the appeals. 


Babu Shyamadas Bhattacherjya, for the 
Respondents in ell the appeals. 


Babu Jyotish Ch. Sircar, for the Respond- 
ents in S. A. Nos. 956, 959 and 960, 


JUDGMENT. 


Page, J.—The suits out of which these 
Appeals arise were brought to recover 
arrears of rent. The issue which fell for 
determination was whether the rent payable 
was at the rate alleged by the tenants or 
at the rate alleged by the plaintiff. The 
difference between the two rates is equiva- 
lent to a sum which at some remote 
period was collected as an abwab. Since 
1865 the tenants have paid, and have 
received rent receipts, upon the footing 
that the rent payable was at the full rate 
claimed by the landlord; and there is a. 
finding of fact by the lower Appellate 
Oour (having regard to the evidence adduce 
ed on the one side and son the other) that 
there was a valid agreement proved bes 
fiveen the landlord and the tenants that the 


a 
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tenants would pay the sum which was made 
up of rent proper and abwabs as consolidat- 
ed rent, 'lnatisa finding of fact which 
we are not prepared to disturb in second 
appeal, The learned Vakil on behalf of 
the appellant, however, has urged that the 
rats ofrent is concluded in favourof the 
tenants by reason of the fact that an 
application was made by the landlord 
under s. 105 of the Bengal Tenancy Act 
for an enbancement of rent. Now, the 
Record of Rights sets out the rent as being 
the rent proper and not what I may call 
the ‘consolidated’ rent now claimed by the 
landlord, and if an application had been 
made under s. 105 of the Bengal Tenancy 
Acti to correct that entry, in my opinion, 
it would not now beopen to the parties 
to that application to re agitate the rate 
ab which the rent was payable in the 
present suit. But theapplieation under 
8. 105 was for enhancement of rentand 
upon such an application the Revenue 
Oficer would not have had jurisdiction 
to correct ihe entry in the 
Rights. lt follows, therefore, that as thia 
is an application to enhance the rent 
under s. 105, and not an application to 
correct the entry in the Racord of Rights 


under s.106,itis not withia the ambit of’ 


B. 105 and the rate of rentis not conclud- 
ed against the landlord by reason of his 
having made an application under s. 106. 
In the circumstances obtaining in this ease, 
therefore, the issue as to the amount of 
rent payableis one waich the parties were 
efititled to canvass in this suit,and the 
finding being one of fact and adverse to 
the appellant, the appeals fail and must ke 


dismissed with costs—one set in each 
appeal, s 
-Duval, J.—1 agree. 
ALN. A, Appeals dismissed, 
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LAHORE HIGH COURT. < 

MiIsOELLANEOUS Oiviu APPRBAL No. 601 or 

. 1927, 
: December 22, 1927. 
Present: —Mr. Justice Fforde and Mr. 
Justice Agha Haidar. 
In the matter of Me. B, Barrisrar-at-Law, 
Avvocats, Higa Coort, Lavors. 

Legal Practitioners Act (XVIII of 1879), s. 18— 
Professional misconduct—Counsel failing to appear 
in murder appeal but engaging another Counsel on 
small fee—Counsel's duty to make suitable arrange- 
ments. 

A Oounsel is guilty of grave impropriety in the 
discharge of his professional obligations towards his 
client where, having received a fee from his client 
for arguing & murder appeal, he hands over the case 


to another Counsel at the eleventh hour, giving a: 


negligible portion of his fee, simply because he 
was engaged elsewhere. [p.259,cols.1 &2 | 


Asa matter of ordinary practice, it may be laid, 


down onze for all that ina murder case when a 
Counsel has reason to believe that he would not be 
available at the time when the case would be called 
02 forhearing on account of other engagements else- 
where, itis.his duty to communicate withthe person 


who had engaged him and toreturn the fee tohim. 


If it is not possible for him to do so and the pressure 
of overriding circumstances is beyond his control, 
then he should try his very best and spend the whole 
of the fee that he has received in briefing a Counsel, 
who would do full justice to his client's case for the 


remuneration. If he finds some friend who is pre-: 


pared to do his elient's case without any consideration 


then he must see to it that he isa Counsel who, 


would be able to conduct the case withas much 
thoroughness and industry as any other Counsel 
bla o on the receipt of the whole fee. [p. 260, 
ebl. 1. ; 

Per Fforde, J.—When a practitioner- has under- 
taken the duty of appearing to defend a man for his 


life he should give his exclusive attention to that 


case and nothing should be deemed to exonerate him 
from that obligation except physical inability to 
attend at the hearing. lp. 261, col. 1.] 


Proceedings under clause 8 of the Letters 
Patent, Lahore High Oourt, and s. 41 of the 
Legal Practitioners Act XVIII of 1873. 

Mr. C. H. Cardon Noad, Government 
Advocate, for the Crown. 


Mr. C. Bevan Petman and Sir Muhammad 


Shafi, for Mr, B. 
ORDER. 


Agha Haidar, J.—The facts of this 


case are as follows :— 
Five persons were convieted under s. 302 
of the Indian Penal Oode and sentenced to 


death. They filed a` joint appeal on the. 


25th of May, 1927, in this Court through Mr. 
B.,a Bar,-at-Law and Advocate of this Court. 
The case came on the list for the week com- 
menacing from Monday, the 26th of Septem- 
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ber, 1927, and stood. sixth on the said list. 
The days on which criminal appeals and 
murder references are heard are only the 
firstfour days inthe week and the last of 
these four days was Thursday, the 29th of 
September, 1927. The case, Criminal 
Appeal No. 559 of 1927, Gangi and others v. 
Crown, was not put up on the daily list 
during that week. On Friday, the 30th. 
September, aceording to the practice of this 
Court, the list for the following. week was 
prepared and it was open to Mr. B. to have 
the list "adjusted," on a reference to the 
Deputy Registrar. The Oourt was closed 
for the Dushera holidays from the 2nd to 
the 6th October, 1927, both days inclusive 


. and, therefore, the case remained on the 


week's listas heretofore. The Court re- 
opened after the Dushera holidays on Fri- 
day, the 7th of October, 1927, and, as the 
list for the following week was being pre- 
pared in the office on that day,it was again 
open to Mr. B. to get such an adjust- 
ment of the list as would have the effect of 
putting offthe hearing of his appeal until 
he was able to argue it before the Court. 
Aecording to Mr. B's own .affidavit, the 
Punjab Government had engaged him to 
appear on behalfof the Orown in a certain 
forgery case at Pakpattan and the dates for 
the hearing of that case were originally fixed 
from the 10th to the 15th of October, 1927, 
both days inclusive. In spite of his know- 
lege of these days, and although he had 
two Fridays, namely Friday, the 30th of 
September, and Friday the. 7th of October, 
1927, on either of which he could have made 
suitable arrangements for the appeal, still 
Mr. B. took ne steps to keep out the case out 
of the list for the dates on which he was to 
appear at Pakpattan. On Monday, the 10th 
of October, 1927, Mr. B's case stood fifth in 
the weekly list but did not appear on the 
daily list, Mr. B. says that he was to be 
éngaged in the case at Pakpattan: from the 
16th of October onwards but that he oba 
tained the permission of the Magistrate to 
leave Lahore a day later, 4. e, on the 11th o 
October. His pointis that uptil the lOth 
of October he was waiting for his appeal to 
be taken up by the High Court and was 
anxious to conductit personally. However, 
some time on the 10th of October, 1927. Mr, 
B. handed over his brief in the murder ap- 
peal(Gangiand others v. Crown) to Mr, 
Muhammad Amin, a Bar.-at-Law and Advo- 
cateof this Court, paying him a sum of 
Ra, 32. ‘The case stood third on the day's 
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list for the lith of October, 1927, and it ap- 
pears that it was called on for hearing al- 
most at the end of the day, when the 
Counsel who was holding Mr. B's. brief, 
opened the case on behalf of the appellants. 
Soon after, the Court rose for the day. It 
appears that, as a result of a telegram dés- 
patehed by Mr. Saunder, who was also rep- 
resenting one of the appellants in the case, 
the clients reached Lahore on the morning 
of the 12th and came to know from Mr. B's. 
clerk that, as Mr. B. was engaged on Govern: 
ment work, he had engaged another Counsel 
for them and further more “that Mr. B, 
had told Sir Shadi Lal that he was sending 
another man in his place." On the” follow- 
ing day the case, which had been left over 
as part heard on the previous day, was cal- 
Jedonfor hearing and, as Mr. Muhammad 
Amin opened the case, one of the clients, 
namely Munshi, who had instructed. Mr. B, 
and had paid him a sum of Rs, 1,000 as his 
fee and another Rs. 100 as his clerk's fee, 
stood up and addressed the Court in the 
following words:— 

“ We engaged Mr. B. to conduct our case, 
But he has not put in an appearance to-day. 
Another Barrister (pointing to Mr, Muham- 
mad Amin, Advocate has appeared on his 
behalf "We do not want Mr, Muhammad 
Amin to conduct our case., The Court may 
either direct Mr. B. to appear or it may 
decide the case as it deems proper. 


. A. OC, 
Dated 12th October, 1927. 
(Sd.) Munshi. 
x (with histhumb mark)." 
' A notice was issued to Mr. B. under the 
provisions of clause 8 of the Letters Patent 
of the Lahore High Court and s. 41 of the 


Legal Practitioners Act (XVIII of 1879) 


to show cause why his name should 
not be removed from the Roll of Advocates 
of this Court, The charge against him was 
as follows :— 

: "That having accepted a fee of Re, 1,000 
on belialf of accused persons sentenced to 
death in Oriminal Appeal No. 599 of 1927, 
(Murder Reference No. 85 of 1927), Crown v, 
Gangi etc., you wilfully neglected to appear 
on their behalf on the 12th of October, 1927, 
when the case was heard by a Division 
Dench of the High Court without any over- 
riding pressure of circumstances beyond 
your control and without the consen$ of 
your clients. That in acting asabove you 
were guilty of grossly improper conduct in 
fae discharge of your professional duty," . 


Mr. B. put inan affidavit in his defence 
and was represented by Mr. Bevan Petman 
at the hearing. The affidavit, which Mr. 
B. has filed, isa crude document, couched 
in a very defective language and originally 
contained at least seven paragraphs which 
had to be deleted under the order of the 
Oourt, inasmuch as they contained allega- 
tions some of which were false and others 
were of a highly scandalous character Some 
of the allegations in the deleted paragraphs 
did not give the source of Mr. B's informa- 
tion as to the facts that he was swearing to 
and were apparently hearsay and could not 
form part of an affidavit which a Oourt of 
Justicé would look into. I may obrerve that 


-the paragraphs, which refer to a conversa- 


tion which Mr. B, had with his Lordship 
the Hon'ble the Chief Justice in his Cham- 
ber, are in very bad taste and contrary to 
all the recognised rules of etiquette in that 
they purport to reproduce part of a private 
conversation, and a distorted version of 
that conversation too:— . 

Paragraph 7 of Mr. B's affidavit runs 
as follows :— 

" That the Forged Notes Conspiracy case 
was fixed for hearing at Pakpattan from the 
10th to the 15th of October, 1927, and that 
I was ordered to prcceed to "Pakpattan as 
Public Prosecutor," 

Paragraph 18 is 
effect — 

`“ That the murder appeal was fifth on the 
weekly list andI did not expect it to be 
heard before the 14th, by which time I ex- 
pected to return from Pakpattan.” : 

These two statements seem to be contra- 
dictory of each other, for if Mr. B. was to 
be engaged at Pakpattan from the 10th tò 
the 1dthit is not easily intelligible as to 
what he meant when hesaid that by the 14th 
October he expected to--return from Pak- 
pattan. : 

Thereis another matter in the affidavit 
which is important. Mr. B. in his affidavit 
says that, when he gave the brief to Mr, 
Muhammad Amin he had discussed the 


to ihe following 


case thoroughly with him, thus making out © 


that hehad prepared the case and imparted 
to Mr. Muhammad Amin, hissubstitute, the 
resultofhis preparation. Mr. Muhammad 
Amin was examined by the Registrar on 
the 12th of October, 1927. In his statement 
before the Registrar, Mr. Muhammad Amin 
was perfectly clear and definite when he 
stated: “ He (Mr. B.) said he was going on 
Government work to Pakpattan or -some - 
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where. He recommended that I should 
thoroughly prepare the cas as it was a ques- 
tion of life and death for the accused. He 
gave me no instructions at all beyond giv- 
-ing me this paper book.” This statement 
was made on the 12th of October, 1927, 
immediately after the incident in the 
Court when the whole affair must have 
been fresh in Mr. Muhammad Amin’s mind, 
Mr. Muhammad Amin has filed an affida- 
vit which has been placed before us. In 
para. Z of this affidavit he says that Mr. 
D. handed me the printed paper:book 
relating to the said appeal and that Mr, 


B. and I discussed the case and decided . 


on the course of argument for the defenca, 
As already stated, Mr. B. too in his affidavit 
says that hehad thoroughly discussed the 
case with Mr. Muhammad Amin,” Mr, 
Muhammad Amin was sent for by the 


Oourt at the hearing and the statement. 


which he made before the Registrar was 
read over to him and he admitted that 
- it was correct, The contradictions in the 


two sets ofhis statements are too palpable. 


and cannot possibly bə reconciled. 


When asked by the Court as to how the | 


two statements, made by him could ba 
reconciled Mr. Muhammad Amin tried to 
explain them away by saying that what he 
atated before the Registrar mearly meant 
that no written notes of arguments were 
handed over to him by Mr, B. when the 
brief was passed to him. This explana- 
tion does not appeal to me, and [ regret to 
say thatit is an afterthought. Nordo I 
acceptthe affidavitof Mr. B. on this point. 
Ia my opinion Mr. B. simply gavethe 
brief to Mr. Muhammad Amin some time 
onthe 10th of October and a sum of Rs. 32 
as hisfee or compensation for the time 
and labour that he was to devote to the 
case, . 

Atthe hearing, Sir Muhammad Shaf 
asked the Court if hecould be allowed to 
raise the general question of the prevailing 


practico whereby a Oounsel can hand. 


over his brief to another Counsel.when he 
himself is unable to look atter a particular 
63239 in Court. The issue before the Court 
was avery narrow one, and I do not think 
that we are called upon to express any 
opinion upon the larger question of Ooun- 
Bel'8 general rights and liabilities in the 
matterof handing over their briefs to 
others. The question before us for deci- 


Bion is simply this, whether in a murder’ 


pase it is competent to a Counssl, who hag 
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received afes from his client for arguing 
his appeal, to hand over the case to an- 
other Counsel at the eleventh hour, giving 
him a negligible portion of his fee simply 
because he was engaged elsewhere. As 
already pointed out, Mr. B. knew that the 
case was on the weekly list as long ago 
as the 26th of September, 1927. He could 
have made arrangements with the Deputy 
Registrar either on the 30th of September, 
1927,0r the 7th of Octobér, 1927; but he 
took no steps. He had accepted the case 
on bshalfof theclients in the murder 
ease on the 5th May, 1927, and had re- 
ceived a very substantial feô both for 
himself and his clerk. Afterwards he 
&5cepted a criminal case from the Govern- 
ment in which he was to appear at Pakpat~ 
tan some timein the middle of October, 
Undoubtedly he could have communicated 
with the persons who had instructed him on 
behalfof theappellants and explained to 
them the situation asit stood. He could 
eitherhave returned the fee or explained 
the circumstances to the clients and men- 
tioned to themthatit was just possible 
that -he may not be available at the time 
when the case would come up for hearing, 
Ia that case it would have been open to 
the persons who had engaged Mr. B, either 
to take back the fee and make their own 
arrangements or to 'ask Mr. B. to make 
some suitable arrangements about the 
case co payment of an adsquate fee toa 
proper locum tenens. Anyhow the whole 
thing should have been done in a fair 
frank and straightforward manner, In- 
stead of this we find Mr. B. engaging a 
Counsel on the 10th and paying him a 
miserable sum of Rs.32 which is less than 
one-third of the fee which his own clerk 
got from his unfortunate clients. While 
handing over the brief to Mr; Muhammad 
Amin and giving him Rs. 32 Mr. B. took 
care notto mention the totalsum wHich 
he had received from the clients in the case, 
Éven if itis assumed that Mr. B. hadno 
time tocommunicate with his clients, the 
least that he could have done in common 
fairness in order to safeguard the interestg 
of his clients, was to have engaged a Coun- 
sel occupying thefrontrank on the crimi- 
nal side of the Bar of this Court. -Thishe - 
could have easily managed with thesum 
of R3. 1,000 which the clients had put into 
his hand inordér to have the appeal pros 
perly and thoroughly - argued, As an. 
Haglish Barrister he ought to haye lived 
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up tothe high traditions of the English 
Bar whose standard of honour is not 
inferior to that of any other profession or 
class ofmen in the world. 

It was argued by Mr. Bevan Petman 
on behalf of Mr. B. that he is an 
inexperienced and junior member of the 
Bar. This sort of argument does not appeal 
to me, There might becases when it is 
difficult for a man to understand his exact 
legal position but. to act honestly and 
fairly in our dealings with our fellow-men 
does not: require either experience or 
familiarity with any abstruse principles of 
law or rules of practice prevailing at the 
Bar. Theordinary moral equipment ofa 
. gentleman is quite sufficient to meet all 
contingencies which may arise in the 
praetice of an Advocate's profession. It may 
sometime happen that a Counsel may find 
himselfin a position of unforeseen diffi- 
culty when with all the best intentions in 
the world it may become impossible for 
him toappearon behalf of his client in a 
case and he may be left no alternative 
‘except to hand over his brief to another 
Counsel so that his client's interest may not 
Buffer. Those cases would stand upona 
. differentfooting and would depend upon 
their special facts and circumstances. As 
&.matter of ordinary practice, it may be 
laid down once and for all that in a murder 
case when a Counsel has reason to believe 
that he would not be available at the time 
when the case would be called on for 
hearing, because he has other engage- 
ments elsewhere, it is his duty to com- 
municate with the person who had engag- 
ed himand to return the fee to him. Ifit 
is not possible for him to do so and the 
pressure of overriding circumstances is 
beyond his control, then he should try hia 
very bestand spend the whole of the 
fee that he has received in briefing a 
Oounsel who would.do full justice to his 
client’s case for the remuneration. If he 
finds some friend, whois prepared todo 
his client’s case without any consideration 
then he must see toit that he is a Counsel 
who would be able to conduct the case 


with as much thoroughness and industry 


as any other Counsel would do on the 
receipt of the whole fee, "The para. 31 of 
his affidavit Mr. B. says: "that my engage- 
ment inthe appeal was not made subject 
to any express condition that I would 
Appear in person and not avail myself of 
jnstructing othe? Counsel should the 
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necessity arise." The proper question that. 
arises out ofthis allegation is whether his 
clients would have engaged him for the 
fee that he received if he had told them 
that it was possible that he may not 
appear on behalf of the appellants and 
that the appeal might be argued on behalf 
ofthe appellants by somebody else. The 
answer is perfectly clear., The clients 
would never have engaged him on such a 
conditicn. ` l 


I waited throughout the arguments 10 
see if the Counsel, who appeared on behalf 
of Mr. B would express regret before the 
Courton behalf of his client and admit 
that his client had made a mistake and did 
not exercise proper jugmentin the matter; 
but Iam sorry that this. step was ‘not 
taken, and in my opinion Mr. B. was 
badly advised in not adopting this course 
which would have been extremely proper, 
Oa the contrary Mr. B's Oounsel up to 
the end tried to justify Mr. B's conduct 
and merely said that he followed the pre- 
vailing practice.. Well, ifsuch a practice 
prevailsas wouldcountenance Mr. B'sconduct 
in the present case then all that I can say 
is that it isa dishonest practice and that 
the sooner it is put to an end to the better 
would it be for the honour to the legal 
profession and the interests of the litigate 
ing -public whose ignorance and help- 
lessness in most cases is pathetic to a 
degree, In this connection 1 may quote the 
remarks of a learned Judge who was hearing 
an appeal in a civil suit- which was 
brought bya client for the refund of fee 
against his Counsel who did not appear 
for him at the hearing but appointed a 
substitute for himself. The passage is to 
be found in a case reported as Maung Kyaw 
v. Maung Po Shiang (1). and.is as follows. 
“Defendant emphasizes...... that any third 
Pleader could beappointed to conduct the 
case for him, It might be for the interests 
of the legal profession if the clients were 
induced to believe.this rule was binding 
on them, but the interests and. rights of 
the client appear to be curiously disregard. 
ed. A man is as much at liberty to choose 
his legal as his medical adviser. Instructions . 


. to an Advocate often involve the reposing 


of trust in him and the disclosure of con- 
fidential matters, No authority is quoted 
for holding that either by law or custom 


` (1.8 Ind, Ọap, 958; 3 Bur, L T, 131, 
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the trust may be transferred to another 
Advocate without the client's consent...,..."" 
Having regard to what I have stated, I 


have no doubt in my mind, that Mr. B 


had been guilty of grave dereliction of 
his professional duties towards his clients 
and his conduct in the present case did 
not bear the hall. mark of that absolute 
good faith and rectitude which Iexpect of 
every member of the Bar. Tha question 
of punishment ina case like this is not 
an easy one to decide, butit isa case in 
which I should like to emphasize my 
strong disapproval of Mr. B's conduct and 
the mostlenient penalty that I can impose 
upon himis that heshould be suspended 
from practice fora period of one month 
from to-day. i 

Fforde, J.—Ihave had the advantage 
of reading the judgment just delivered 


by my learned brother, and have little to: 


add: beyond saying that I find myself in 
complete agreement with the conclusion 
arrived at by my learned brother and the 
reasons which he has given for coming to 
that conclusion, 


It is not practicable or indeed desirable 
to lay down rigid rules of conduct for the 
Bar. The independence, and sense of 
responsibility of the legal profession should 
be encourged rather than the reverse. 


But there is one rule which common 
fairness and common decency requires that 
the Bar should observe, and that 
when apractitioner has undertaken the 
duty of appearing to defend a man for his 
life he should give exclusive aitention to 
that case,and nothing should be deemed 
to exonerate him from that obligation except 
physical inability to attend at the hearing. 
Í do not say that there may not be excep- 
tional cases for instance, as Sir Muhammad 
Shafi has pointed out Counsel may find 
that two murder appeals in which he has 
been engaged have simultaneously come 
into the list for hearing. Such cases are 
, infrequent, and Counsel faced with a 
difficulty of this kind can only make the 
best arrangement possible for his client but 
he must of course make the best possible 
arrangement forhis client, and not, as Mr. 
B had done, the best possible arrange- 
ment for himself only. Mr. B. on finding 
that the murder appeal was to be heard 
on the llth of October should have either 
tried to postpone the Pakpattan case or 
transferred his brief in that case. His 
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is that. 


BRI 
first overriding duty was to the clients. 
whose lives he had been engaged to defend, 
In myjudgment Mr. B has acted with 
grave impropriety in the discharge of his 
professional obligations towards his clients, 
and ib is both significant and regrettable 
that he appears to be unable to appreciate 
that his conduct has been in any way 


blameworthy. 
H, L. Order accordingly. 
LAHORE HIGH COURT. 


SgooND Oivit Appear No. 628 or 1927, 
December 7, 1927. 
Present:—Mr. Justice Zafar Ali, 
Maharaja Str JAI CHAND 
—DEFENDANT—APPELLANT 

. versus 
FAUJA AND OTBERS-—PLAINTIFES 
: — RESPONDENTS. 
Custom—Wajib-ul-arz permitting Will or gift by 
oe malik—Adna malik's right to sell or mortgage ` 


Where according to the wajib-ul-arz an adna malik 
- can alienate his property by Will or gift, it does not 
follow, in the absence of evidence to the contrary, 
that he is also competent to sellor mortgage or 
alienats itinany other way. [p. 262, cols. 1 & 2.] 

Second appeal from a decree of the 
District Judge, Hoshiarpur, and Kangra 
District dated the 18th December, 1926, 
reversing that of the Subordinate Judge, 
Fourth Class, Kangra, dated the .8th June, 
1926 


$ 


. e 

i Mr. Mehr Chand Mahajan, for the Appel- 
ant, 

Mr. Gulla Ram, for the Respondents, 

JUDGMENT.—The defendant-appel- 
lant is the ala malik of the landin dis- 
pute and the land was in possession of the 
adna maliks, Indar and Shaman. In 1890, 
a mutation order was made at the instance 
of Incar and Shaman according to which 
Sih and Bishnun were shown as adna maliks 
in possession along with Indar and Shaman. 
Indar and Shaman both died some time 
before 1914, and in that year Fauja etc: 
(the plaintiff-respondent in the present 
case) brought asuit for possession of the 
land stating that the land was ancestral 
qua them,that they were the reversioners 
of Indarand Shaman and that the gift 
made to Sih ahd Bishnun was not binding 
upon them. This suit ended in a compro- 
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mise and a decree was passed in accordance 
therewith. The terms of: the compromise 
were that Sih and Bishnun would remain 
in possession of the land so long as they 
should live and Fauja: ete. would succeed 
to the whole of itif Sih and Bishnun should 
die childless, and to half of it if they should 
leave male issue. Sih and Bishnun died 
childless in August, 192], and the land 
was mutated in tbe name of ala malik on 
the ground that the line of adna maliks had 
become extinct, - 

Fauja etc. sue for possession of the land. 
According to the wajib-ul-arz the land of 
a sonlessadna malik must revert to the 
ala malik unless the former should have 
alienated it by gift or Will. 

As regards Fauja ete. plaintiffs, it was 
found that they were not the collaterals of 
Indar and Shaman and so the land was not 
ancestral qua them. That being so, they 
had no locus standi to challenge the gift 
made by Indarand Shaman to Sih and 
Bishnun. But Fauja etc. based their 
claim onthe said entry in the wajib-ul-arz 
and contended that the alienation by com- 
promise was equivalent toa gift or Will. 
This contention found favour with the learn- 
ed District Judge and he decreed their 
guit. The defendant appeals. 

I am-ofopinion that by no stretch of 
language or imagination the compromise 
can be said to be equivalent to a gift or 
Will Itis clear that Fauja ete. had no 
right whatsoever to challenge the gift to 
Sih and Bishnun but the latter in order to 
get rid of the litigation brought it to an 
end by a compromise. They thereby 
neither made a Will nor a gift. They evi- 
dently had not the patience and capacity 
or perhaps, the necesary funds, to fight out 
the case and to extricate themselves from 
that predicament and, therefore, sought re- 
fuge in a compromise. 

' Evidently they did so under compulsion. 
A giféor Will is on the other hand a volun- 
tary act. : 

The next question is could the terms of 
.the compromise beoperative as against the 
defendant, orin other words, was an adna 
malik competent to alienate his land or 
divert succession in any way other than 
by Willor gift. Now, it isclear that ac- 
cording to the wajib ul-arz the power of 
alienation that was recognised was by Will 
or gift. If an adna malik can alienate his 
land by Will or gift, it does not follow, 
in the absence of all evidenee to the con- 
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trary, tbat he is also competent to sell or 
mortgage or alienate it in any other way... 

I, therefore, accept the appeal and setting 
aside the order of the lower Appellate Court 
restore that of the trial Court. The plaint- 
ae to pay the appellant's costs through- 
out, 


R. L. Appeal accepted, 


LAHORE HIGH COURT. 
MisoELLANEOUS First Crvin Appian No,.1504 
OF 1927. : : 
December 7, 1927, 
Present:—Mr. Justice Tek Chand. 
DAYAL SINGH MAN-—Dzonzz-HorpER 
_ APPELLANT 
versus 
JOINT FAMILY Sardars HARA 
SINGH, KARTAR SINGH ann HARI 
SINGH TH «oven Sardar HARI SINGH 
—JUDGMENT DEBRTO&— RESPONDENT, 

Counsel and client—Compromise by Counsel on 
instructions from third person, binding nature of. 

A compromise made by a Counsel who is duly 
authorised by the vakalatnama to enter into a com- 
promise on behalf of his client will be binding on the 
client even though the Counsel acted under the in- 
structions of a third person. 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Lyallpur 
dated the 16th May, 1927.: i 

Mr. Mohsin Shah, for the Appellant. 

Mr. Gobind Das, for the Respondent. 

JUDGMENT.—Onthe 8th of March 
1925, the appellant obtained a decree for 
Rs. 66,924.12 together with interest at 9 per 
cent, from the date ofsuit till realisation 
and costs against the defendant. The 
decree was transferred to Lyallpur for 
execution. Certain sums were paid by the 
judgment-debtor* to the decree-holder in 
discharge ofthe decree but, while making 
the payments, the judgment.debtor did 
not specify whether the payments were 
to be appropriated towards interest or the 
principal. The decree-holder claimed that 
he had appropriated these payments first 
towards interest and the surplus towards 
the principal. The judgment debtor's 
contention was that the payments should 
have first been appropriated towards the 
principal. : 
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On the Qadof January, 1926, an ap- 
plication sigaed by Counsel for both parties 
was filed, stating that they had gone 
through the accounts and had agreed 
that the total sum due to the decree- 
holder on that date was Rs. 25,030 besides 
interest that had accrued due from the 
14th of May, 1925. This settlement was 
certified before the Court on that date and 
the execution proceedings proceeded on 
that basis. Further payments were made 
subsequentto that date, and on the 7th of 
October, 1926, -another application was 
prasented sigaed by the judgmant- debtor's 
Mukhtar and the decree-holder's Counsel 
Tala Ram Lal stating that they had 
mutually settled the accounts and. Rs. 13,895 
was the sum due to the decree-holder 
on that date to which was tc “be added 
interest on the principal amount from the 
16th of June, 1936. The decree-holder's 
Pleader Lala Ram Lal, while signing 
this application, wrote that he had done 
so at the requestof one Sardar Narain. 
Singh, On the 12th of November, 1926, 
Sardar Narain Singh styling himself as 
the Mukhtar of the decree-holder filed an 
application through Lala Ram Lal stating 
that the application of the 7th of October 
had been filed under a misapprehension 
and that Lala Ram Lal had signed it 
on the authority of Sardar Narain Singh 
who wasnot the duly authorised agent of 
- the decree-holder on that date but who 
had been given a power-of-atiorney on 
tha lst of November, 1 1726. Tas decree- 
holder alio wanted to go back upon’ tha 
sattlemant of the 2ad of January, 1926, 
adl applied that ths accounts from the 
baginning should be gone into de novo 
and the payments made, bs appropriated 
first towards interest and then towards 
the principal. This contention was re- 
palled by the learned Senior Sabordinate 
Judge who held that the plaintiff was 
bound by the settlemants which had been 
duly certified by his Oounsel on the 2nd of 
January and the 7th of October, 1926. 

An app2al has been preferred to this 
Oourt by the decrae-holder and Mr. 
Mohsin Shah has contended that as at 
the timsof making the various payments 
tha juigment-debtor had not stated that 
the payments were on acount of interest 
or principal the deeree-holder was entitled 
under the law to appropriate them first 
towards the interest aad then to apply 
tha surplus towards the principal. . This- 
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proposition is not controverted by Mt. 
Gobind Das who appears for the judg- 
ment-debtor but he arguesthat the ques- 
tion does not arise in the present proceed- 
ings. The real question is whether the 
appellant, decree-holder,is entitled to go 
back from the settlements which were 
duly certified by his Counsel. Mr. Mohsin 
Shah urges that accounts once settled, can 
be re-opened on the ground oferror or 
fraud. In this case, however, no fraud 
is alleged norhas any error been pointed 
out exceptin the mode of appropriation 
andthe dispute between the parties as 
to that matter had been duly settled by 
them by compromise in the Oourt below. 
On the present record no valid reason 
has been shown for going behind these 
settlements, As regards the application 
of the 2nd of January, 1926, Mr. Mohsin 
Shahhas not been able to urge any 
valid argument for upsetting it, but, as 
to tha settlement of the 7th of October, 
1926, he has contended that the decree- 
holder had not agreed to it personally, 
and his Counsel Mr. Ram Lal signed. 
the document on the authority of Narain 
Singh who was not the duly authorised 
agent of the appellant on that date. In 
my opinion ‘this contention has no force, 
Mr. Ram Lal had been engaged by the 
appellant to conduct the case for him 
and the vakalatnama given to him clearly 
authorised him to enter into a compromise 
on behalf of the appellant. The fact 
that ha acted on instructions from Narain 
Singh and not from the decree-holder him- 
self does not “affect the matter in any 
way. Moreover,itis significant that this 
very Narain Singh who is alleged to have 
acted without authority on the 7th of 
October, 1926, was formally appointed 
Mukhtar by the decree-holder on the 
lst of November, 1926, and it was he who 
instructed Lala Ram Lal to file ane ap- 
plication on the 12th of November, 1926, 
to repudiate the settlement which Lala 
Rim had maie under his instructions, 
On these facts the decree holder-appel- 
laut has obviously made out no case to 
go behind the settlement of the 7th of 
Oktober, 1925, 

Tha appeal accordingly fails and is dis- 
missed with costs. ' 

R. L, Appeal dismissed, | 
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LAHORE HIGH COURT. 
Szconp Civin APPEAL No. 1033 or 1927. 
November 29, 1927. 

Present; —Mr. Justice Tek Chand. 
HAKIM ALI AND oTHERS—DEFENDANTE— 

APPELLANTS 
: versus 
AMRIK SINGH--PLAINTIFF— RESPONDENT, 

Evidence Act (I of 1872), ss. 11, 18, 82— Recitals as 
to boundaries in document not inter partes, admissibility 
of—Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Finding of fact partly based on 
inadmissible evidence—Interference, 

A recital in a document as to the ownership of 
adjoining lends is not admissible in evidence 88 
against persons whoare not parties tothe document. 

Chooni Lal Khemani v. Nil Madhab Barik (1) and 
Lajpat Rai v. Faiz Ahmad (2), followed. 

A finding of fact which is partly based upon evi- 
dence not legally admissible is liable to be assailed 


in ‘second appeal. ; , 
Balwant Singh v. Baldev Singh (3), followed. 


Second appeal from a decree of the Senior 
Subordinate Judge, Gurdaspur, dated 
the 21st February, 1927, reversing that of 
the Subordinate Judge, Fourth Class, Gur- 
daspur, dated the 11th January, 1926. . 

. Mr.Mehr Chand Mahajan, for the Ap- 
pellants. 

Mr. Fakir Chand, for the Respondent. 


JUDGMENT.—On the 5th of March, 
1925, defendants Nos. 1 to 5 who axe some 
ofthe members of the proprietary body 
leased a portion of the abadi site to a non- 
proprietor defendant No. 6 giving him per- 
mission to erect a building: thereon and 
to remain in possession so long ashe or 
his successors resided in the village. On 
the 19th of March, 1925, fhe plai:tiff, 
who is also an owner in the village, 
instituted the suit, out of which this 
second appeal has arisen, for possession of 


the site alleging that he was the sole owner’ 


of all the open sites in the abadi and that 
the other proprietors in the village pos- 
sessed no right in it. Consequently defend- 
ants Nos. l to 5 had no right‘to lease it 
to defendant No. 6 for building pur- 
poses. Inthe alternative ' the plaintiff 
stated that even if it be held that the 
plaintiff is not the soleowner of the abadi 
site, but that he and the other proprietors 
of the village are co-owners of it, defend- 
antsNos.lto 5 had no right without the 
consent of the other members of the pro- 
prietary body to lease the siteto defendant 


o. 6. 

The defendants denied the «plaintiff's ex- 
elusive ownership of allopen sites in the 
abadi and contended that this particular 
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-gite had been in the exclusive possession of 


defendants Nos, lto 5 for more than 12 
years and that they were entitled to lease 
it to defendant No. 6. It was , pleaded that 
the plaintiff's remedy, if any, wus by insti- 
tuting a suit for partition of the whole vil- 
lage abadi. ; l 

The first Court dismissed the suit but.on 
appeal by the plaintiff the Senior Subordi- 
nate Judge held that the plaintiff had suc- 
ceeded in proving his exclusive ownership 
of the site in question. 

Incoming to this finding the learned 
Judge relied upon an extract from the 
khasra abadi of the Settlement of 1865 and 
also on a “ lease” of an adjoining-site alleg- 
ed tohave been executed on the lith of 
November, 1914, by Wadhawa, defendant 


Wu 


No. 4 and one Indar Singh in favour of the’ 


plaintiff in which itis alleged that in des- 
cribing the boundaries the plot to the west 


(whichis the plot in suit) was described as : 


owned by the plaintiff. This lease was not 
produced butsecondary evidence of it was 
allowed to be led. 

On second appeal, it is contended . on be- 
half of the appellant that the learned Senior 
Subordinate Judge has illegally relied on 
this “ lease " inasmuch as 

(a), the original lease was not produced 


and the essential preliminaries for leading 


secondary evidence were not established ; 
and 


(b) even if the secondary evidence could ` ` 


in the "lease" were 
not admissible against the defendants other 
than Wadhawa, as they were no parties to 
it: see Chooni Lal Khemani v. Nil Madhab 
Barik (1) and Lajpat Rai v. Faiz Ahmad (2). 

Mr. Fakir Ohand forthe respondent has 
conceded thatthelearned Senior Subordinate 
Judge wasin error in admitting secondary 
evidence of this lease without definitely find- 
ing that the original had been lost or was in 
the possession or power of the appellants. 
He has also admifted that the original, if 
produced, would not be admissible against 
persons who were nof parties to it. It is, 
thus clear that the finding of the learned 
Senior Subordinate Judge proceeded part- 
ly on evidence which was legally inadmis- 
sible and, therefore, it can be assailed in 
second appeal [Balwant Singh v. Baldev 
Singh. (3).] 

(D oa Cas. 734; A. I. R. 1925 Cal. 1034; 41 0. 


(2) 103 Ind. Cas. 889; A. I. R. 1027 Lah. 448; 8 Lah. 
651; 29 P. L. R. 74. 
(8) 64 Ind, Cas, 929; 2 Lah, 271. 
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The other piece of evidence on which the 
learned Senior Subordinate Judge has re- 
lied, is an extract from the khasra and 
hajra abadi of the Settlement of 1865, 
(Hxs.P. 2and P. 8). From these docu- 
ments the learned Senior Subordinate 
Judge concluded that the site in suit was 
once occupied by. blacksmiths under-the 
grandfather of the plaintiff, But the mere 
fact that the site was owned by tae plaint- 
iffs grandfather in 1865 is insufficient to 
prove thatit was owned by him in 1925 
when the suit was instituted, It was the 
duty of the plaintiff to show thai his title 
subsisted at the time of the suit. This he 
has made no effort to prove except by lead- 
ing oral evidence which was rightly reject- 
ed by the learned Senior Subordinate 
Judge as unreliable. I must, therefore, 
hold that the finding of the Senior Subor- 
dinate Judge holding the plaintiff-res- 
pondent to be exculsive owner of the site 
cannot be sustained. 

The alternative claim set up by the 
plaintiff on the basis of the land being 
the joint property of the villags proprie- 
tors hasnot been adjudicated upon by the 
learned Senior Subordinate Judge. The case 
must, therefore, go back to him for decision 
of issues Nos. 2, and 5, which relate to 
this matter. s 

I, therefore, accept the appeal, set aside 
the judgment and decree of the lower Ap- 
pellate Court and remand the case to the 
Senior Subordinate Judge, under O. XLI, 


r. 23, Civil Procedure Code, for disposal | 


in reference. to the foregoing remárks. 
Costs -will be costa in the cause. 
R. L. Case remanded, 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 1055 or 1927. 
December. 22, 1927. 
Present:—Mr. Justice Addison and 
Mr. Justice Coldstream. 
NATHA AND OTHERS—ACCUSED— 

“APPELLANTS 
Versus 
EMPEROR-— RESPONDENT, 


Identification parade—Witness identifying accused 
in parade but denying the fact at trial —Identification, 
admissibility and value of—Revision for enhancement 
—Interference by High Court, 

At an identification parade 9 witness picked up 
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twoof the accused as the culprits who had taken partin ` 
the offence but at' the trial stated that -they were 
shown to him and thathe did. not see them amongst 
the culprits: a 

Held, that the fact that the witness did identify 
the two accused was admissible thoughnot of much 
value. [p. 267, col. 1.] 4 

Ram Prasad v. Emperor, (1), referred to. 

Where the view of an offence taken by the Sessions 
Judge though most favourable to thé accused is not 
clearly wrong, the High Court will not interfere 
with it in revision. [p. 268, col. 1.] 

Criminal appeal from an order of the Ses- 
sions Judge, Lahore, dated the 7th Sep- 
tember, 1921. M : 

Dr. Sir Mian Mohammad Shafi, Krt., for 
the Appellants. f 2 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 


JUDGMENT, 

Addison, J.—The communal riots in 
Lahore Oity originated on the evening . 
of the 3rd May last when four Musal- 
mans were killed and others < injured 
by a mob ofSikhs and Hindusin Haveli 
KabliMal. Next day theré wasa big funeral 
procession which caused further ill-will. 
Asa result the same evening between 7 
and € o'elock a numberof Sikhs and Hindus 
were attacked in the Delhi Gate Bazar 
and three persons were killed at that place. 
These assaults took place within a short 
time ot each other. This appeal is concerned 
with the assault in which Makhan Lal 
was killed and his brother, Atma Ram, 
severely injured. The six appellants are 
Natha Changar, Gaman, Fajja, Mahandu 
Toti and Mitta. They were found ‘guilty 
of rioting under s. 147, Indian Penal Code, 
and sentenced to one year’s rigorous im- 
prisonment each. They wereconvicted under 
8. 326 read with s. 149, Indian Penal Code, 
in connection with the death of Makhan 
Laland sentenced to seven years' rigorous 
imprisonment and à fine of Rs. 100 each 
while they were also convicted under s; 324 
read with s, 149, Indian Penal Code, in 
connection with the injuries caused to Atma 
Ram, and sentenced to one year's rigorous 
imprisonment together with a fine of 
Rs. 50 each. The sentences of imprison- 
ment were directed to fun concurrently, 
It must also be noted that the same appel- 
lants were’ convicted under s. 147 and 
B. 326/149, Indian Penal Code, in connec- 
tion with an assault which took place im- 
mediately after and in which one Sharm 
Singh was killed. In that case they were 
given the same sentences, whicb, however, 
were ordered to run coneurrently with the 
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sentences-in Makhan Laland Atma Ram's 
case on the ground that the two assaults 
formed pari ofthe same transaction. In 
this way, the: appellants have only been 


sentenced toseven years’ rigorous imprison-. 


ment in the two cases. 

It has been clearly established that the 
deceased Makhan Lal and his brother Atma 
Ram got into the back seat of a tonga 
at the Railway station. The Muhammadans 
were in the front seat. When the tonga 
had gone through the Delhi Gate into the 
old city, the tonga was surrounded by a 
gang of Muhammadans. The front seat pas- 
sengers were allowed to go as they were of 
the same religion. The driver was beaten 
but left alone when it was seen that he 
was & Muhammadan. The two Hindus 
were, however, attacked. Makhan - Lal 
jumped intothe front seat as he was being 
beaten. He was there stabbed in the back 
of the neck. According to the medical 
evidence, the sharp weapon used to inflict 
this injury cut right through the trachea 
and esophagus and death must have been 
instantaneous. As the wound started at the 
back of the neck, it was a deep one. There was 
one other injury on the deceased, namely, a 
vertical incised wound, 1}” long on the 
back of hishead. This might have been 
caused by a shovel as alleged by some of 
the witnesses. Atma Ram. had a contused 
wound in the vertex of his head, an 
incised wound on the left parietal region 
and a punctured wound on the left side of 
the abdomen. The doctor was so busy 
attending to other injured persons that 
he did not look for other injuries, 

The tonga was led outside the Delhi Gate 
by one or two constables who arrived on 
the scene and from there the driver was 
directed to lead it to the Kotwali. Every- 
body was very busy there also. As Atma 
Ram was orly injured he was sent at once 
to the Hospital, while the dead body of 
Makhan Lal remained lying in the tonga 
till approximately 9 30 P. x. when a Sub- 
Inspector of Police questioned tonga driver 
and prepared the inquest report. It was 
not possible for the Police to start the in- 
vestigation cf the case till the 10th May 
when things had quieted down a little and 
some degree of confidence had been restor- 
ed, This explains why no relative went 
specially to report this or the other crimes 
and why ne witnesses went to give in- 
formation. Conditions wêre abnormal, 
people were thinking only of their own 
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Safety and the city was in a state of 
terror. Besides, it was known to all 
concerned that a note had been kept 


by the Police of the persons killed and 
that enquiries would: start in due course, 
These, considerations sufficiently explain 
any delay on the part of witnesses in come 
ing forward in the present case. ` i 

This delay was, however, very slight. The 
first day the. Police could take the case up, 
Atma Ram was searched for and his state- 
ment taken. Onthe 12th May, the tonga 
driver Muhammad Amin (P. W. No. 9) was 
found and he identified at a paradeheld 
by a Magistrate two of the appellants 
Natha and Gaman. The 13th was spent 
in questioning the shopkeepers in the Delhi 
Gate Bazar. On the 14th the two eye- 
witnesses, Sadhu Singh and Labh Singh 
(P. W. Nos. 7 and 8) were found. The 
approver, Muhammad -Din (P. W: No, 
14) was arrested on the 15th and made 
a statement to the Police on the 18th May. 
The witness Labhu Mal (P. W. No. 6) was 
discovered the same day. A pardon was 
later obtained for the approver and he was 
examined by a Magistrate of the First Class 
on the 25th May. In view of the numerous 


.* 


cases under investigation and the state of 


the city atthe time, I am of opinion that 
the witnesses in the present case were 
discovered in a very short time. 
Muhammad Din, the approver, implicat- 
ed allthe appellanis and stated that it 


was Gaman who thrust aknife through the. 


neck of the deceased and Mitta. who struck 
himeon the head with a shovel. Accord- 
ing tohim, he and the appellants along 
with three persons, said to be absconding 
gathered at 'Toti's shop and arranged to 
beat Sikhs and Hindus. They thenattack- 
ed the passengers in the tonga, this being 
the first assault he saw. Mitta was armed 
with a shovel, Natha .had a stick. The 
other had bamboos. The approver picked 
up a fly-whisk.- He did not see the knife 
in Gaman's hand till it was used. The 
approver has stated that after this assault, 
he and a person, said to be absconding, 
joined temporarily another group which 
was responsible for the third murder, that 
of Jiwan Singh. The approver has ex- 
plained that he was induced to make a full 
statement by talking to other approvers in 
the lock-up. He and his father are butter 
sellers, while they are also employed by the 


Hindu Merchants in the Akbari Mandi, ` 


That is, however, not a sufficient reason 
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why he should implicate faleely the 
appellants, who are- Muhammadans like 
himself. He has stuck to the same state- 
ment throughout.. As he is an approver, 
his statement by itself would not be 
sufficient- for the conviction of the appel- 
lantsand it has to beseen to what extent 
they are implicated by other testimony. . 

Atma Ram, brother of the deceased, 
was only able to identify out of the appel- 
lants, Natha and Gaman, whom he knew 
before. No enmity has been established 
between him and the appellants snd this 
remark applies to all the eye-witnesses, 
There may have been communal ill-feeling 
at the time, but that would not explain why 
the Hindu witnesses should give false 
evidence against the appellants. Atma Ram 
was still in bed when the Inspector of 
Police found him‘on the 10th May. He 
told nobody about what he knew before this 
except Uttam Ohand, his cousin, who 
removed him from Hospital. This was only 
to be expected for the reasons already given 

yme. |, 

The tonga driver (P. W. No. 9) who picked 
out Natha and Gama, at the parade held by 
the Magistrate as two of the assailants Las 
now stated that they were shown to him 
before and that he did not see them amonget 
the persons who took part in the attack. He 
also said that he was kept at the Kotwali 
till the 31st May when he made his State- 
ment before the Committing Magistrate, I 
do not believe either of these statements 
but the value to be attached to his previous 
identification is of course very little, if 
any, now that he has said that he did not 
see Natha and Gaman amongst the assail- 
ants. The fact that he did ideniify them 
is, however, admissible [See Ram Prasad 
v. Emperor (1)]. His denial in Court seems 
to bé best explained on the ground that 
he does not wish to implicate his co-reli- 
gionists. 

Labhu Mal is an eye;witness who 
watched the proceedings from a balcony 
of his house. Of those sitting at the 
shop of Toti appellant he recognised 
Natha, Mitta, Fajja and Gaman, appellants, 
the approver and two persons, said to be 
absconding, and he saw them taking 
` part in the attack. He too Las said that 
Gaman struck the deceased with aknife 
in the neck. His story is the same as 

(1) 106 Ind. Cas: 721; A.T. R. 1927 Oudh 369; 1 


Luck Oas. 339; 8 A. I, Or. R. 449; 2 Luck, 631; 29 Cr. 
L, J, 129; ; 


‘them upon the tonga. 
: Gaman stabbed Makhan 
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that of the approver apart from detailg 
which no one could remember and apart 
from ertaina exaggerations of small im- 
portance, He was living ina house from 
which he could see what was happening 
and I can see noreason to reject his evi. 
dence. i 

The other two eye-witnesses are Cousins 
Sadhu Singh and Labh Singh, who lived 
inan Ihata behind one of the lines of 
shops in the Delhi Gate Bazar. Hearing a 
noise in the bazar, they elimbed on to 
the rcof oftheir house and from there 
by way of other roofs reached the shop 
of Mukammad Hussain on the Delhi Gate 
Bazar. Sadhu Singh saw the appellants 
the approver, and certain others at Toti's 
shop and also witnessed the attack b 
He stated that 
Lal. Labh Singh 
only knew before Natha, Fajja, Totiand 
Mitta out of the appellants, but he also 
identified Gaman in Court as the person 
who stabbed Makhan Lal. The story of 
these witnesses agrees with that told by 
the approver, except that they said Fajja 
as well as Gaman had a knife, Sadhu 
Singh stated in the Court of the Committ- 
ing Magistrate in the case of Makhan Lal, 
Atma Ram, that it was Fajja who stabbed 
Makhar Lal and that it was Gaman who 
stabbec Sharm Singh (the second person 
assaulted by these appellants), whereas it 
should have been the other way about, 
Before the Committing Magistrate, how- 
ever, in the case of Sharm Singb, he 
said that it was Fajja who stabbed 
Sharm Singh.» This contradiction may 
have bsen due to a temporary confusion 
when h» was being examined before the 
Committing Magistrate in Makhan Lal's 
case and in my opinion is not important. 
It was contended that these witnesses 
would never have gone over the roofs of 
houses to the bazar and that they must 
be held to be false witnesses, This doeg 
not follcw. It is just the sort of thing that 
frightened persons might have done partly 
out of curiosity and partly because they 
thought that they could escape more easily 
from th» roofs if anything were to happen. 
They made their statements to the Police 
on thel4th May. They are tailors working 
in sbopa in this bazar and would thus 
have known the appellants, 

The appellants called no Witnesses in 
their defence and, in my opinion, the 
evidence establishes beyond deubt that.they 
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ware the assailants of Makhan Lal and 
Atma Rani. the assessors held it 
proved that Gaman stabbed Makhan Lal 
and that the approver was there. The 
two Muhammadan assessors did not think 
the guilt of the other appellants establish- 
ed, while the two Hindu assessors did, 
The learned Sessions Judge thought it 
doubtful whetber the approver and the 
other witnesses could in the prevailing 
excitement and eonfusion have been 
certain that it was Gaman who stabbed 
Makhan Lal, He also considered that the 
common object of the assembly was to 
assail and beat Hindus and Sikhs and not 
to commit murder and that murder was 
not an offence such as the members of 
the assembly knew to be likely. to be 
committed in prosecution of that object or 
would be committed. He, therefore, refused, 
to convict the assailants of murder but 
held them all guilty of causing grievous 
hurt witha sharp weapon under 8. 326 
read with s. 149, Indian Penal Code, in 
connection with Makhan Lal's death and of 
an offence under s. 324/149, Indian Penal 
Code, in connection with Atma Ram's 
injuries, while he also held them all guilty 
of rioting under 8. 147, Indian Penal 
Code. ce . 

The Crown has preferred a revision peti- 
tion to the effect that the appellants should 
be found guilty of murder under s. 302 
read with s. 149, or that the sentences 
under s. 326/149 should be enhanced or, 
in any case, that the sentences under ss. 147, 
326/149 and 324/149, Indian Penal Code, 
should be consecutive ande not concurrent. 
After careful consideration, I am not pre- 
pared to bold in this case that the con- 
vietions should be under s. 309 read with 
s. 149, Indian Penal Code. Itmay be the 
case that the learned Sessions Judge has 
taken the view most favourable to the 
appellants but, as the view cannot be said 
to be cleerly wrong, I would decline to 
interfere. ; T : 

I would, therefore, maintain the convic- 
tions of the appellants and the sentences 
passed upon them, that is, I would dismiss 
both the appeal and the revision petition. 
The sentences will run concurrently with 
the sentences of transportation for life 
passed on the same appellants in Criminal 
Appeal No. 1056 and Criminal Revision No. 
1796 of 1927. 


stream, J.—1 agree. 
y aa ? Appeal dismissed. 
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LAHORE HIGH COURT. 
Carmina APPEAL No, 786 or 1927. 
December 20, 1927. 
Present:—Sir Shadi Lal, Kr, Chief 
Justica, and Mr, Justice Bhide. 
NATHU--AcOUSED—APPELLANT 


versus 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860), ss. 800, 802—Stabb-, 


ing in abdomen—Injury, nature of—Offence. 1 

If a person ‘stabs another in the abdomen with 
sufficient force to penetrate the abdominal walls and 
the internal viscera, he must be held to have in- 


s 


tended to cause injury sufficient in the ordinary , 


course of nature to cause death. 
On Shwe v. Emperor (1), followed. 
Oriminal appeal from an order of the 
Bessions Judge, Rawalpindi, dated the 13th 
July, 1927. 
Sir Sheikh Abdul Qadir, Kt., 
Appellant, 
Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—The appellant Nathu 
has been convicted under s, 302 of the 
Indian Penal Code for the murder of one 
Fakir Muhammad and sentenced to 
death, 

The prosecution story was as follows:— 

. Nathu had illicit connection with Musam- 
mat Resham Jan, wife of Fakir Muhammad. 
The latter on coming to know of the intri- 
gue beat her as well as the appellant. 
Musammat Resham Jan went to her parents 
and stayed there for about three months, 
On herreturn to her husband the appellant 
once more made overtures to her but she 
repulsed them. 

Nathu as wellas Fakir Muhammad was 
employed in the Railway Workshops at 
Rawalpindi. On the 28th of April last 
they were returning to their village in the 
evening at about 4 P. M. when near the Leh 
stream, Nathu, who was following Fakir 
Muhammad at a short distance, suddenly 
rushed at him and stabbed him in the 
abdomen with a knife. Fakir Muhammad 
fell down on the ground and Nathu then 
ran away. The incident was seen by Bostan, 
Saidan and Muhammad Khan who were 
also on their way home from the Railway 
Workshops and were at a distance of about 
one hundred yards behind the appellant 
and the deceased. They ran to the spot and 


[p. 269, col. 2.] ` 


for the 


found Fakir Muhammad severely wounded 


in the abdomen from which the intestines 
were protruding. Fakir Muhammad was, 
however, conscious and told them that 
.Nathu appellant had stabbed him with a 
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knife on account of his intrigue with his 
wife, Fakir Muhammed was removed to 
the Hospital but succumbed to his injuries 
shortly afterwards, The post-mortem exa- 
mination showed that Fakir Muhammad 
had an incised injury 12” x 11" on 
the left side of the abdomen and a skin 
deep incised wound on the left palm. The 
spleen wasenlarged and death: was due to 
hemorrhage from the cut spleen. 

The prosecution story with regard to the 
actual commission of the offence is fully 
borne out by the evidence of the three eye- 
witnesses, Bostan, Saidan and Muhammad 
Khan. It was urged on behalf of the ap- 
pellant that these witnesses cannot be con- 
sidered reliable as they do not account for 
the injury found on the hand of tke deceas- 
ed and that the evidence of cerzain other 
witnesses suggests that there was e fight bet- 
ween the deceased and the appellant, The 
injury on thehand of thedeceased, however, 
was a trifling one, being only skin deep and 


was in all probability caused to the deceas- . 


ed in his attempt to ward off the fatal blow. 
The appellant himself does not allege 


that there was any fight between him- 


self and the deceased and- tae state- 
ments of certain witnesses, viz, Abdul 
Gani and Alaf Khan as to their 
having “heard” about a fight cannot be 
attached any significance. The witnesses 
Bostan, Saidan and Muhammad Khan 
appear to be perfectly disinterested. Their 
names were mentioned in the First Infor- 
mation Report which was made promptly, 
and we see no good reason 
that they have exaggerated or suppressed 
any facts, : : 

The motive for the offence also seems 
clear enough, Musammat Resham. Jan has 
admitted her intrigue with the appellent 
and has stated that he used to commit 
adultery with her, 
punished her and as a result she had 
repulsed further advances from the appel- 
lant. The deceased had thus stood in the 
way of the appellant's gratification of hig 
passions and he seems to have seized an 
opportunity to murder him so as tc get rid 
of him once for all. The prosecution story 
appears to.us to be established beyond 
any doubt, , 

As regards the nature of. the offence, it is 
“true that the spleen of the deceased was 


considerably enlarged but this ic not one. 


of those cases where death would aot have 
resulted in the ordinary course but for the 
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-abnormal size of the spleen. The medical 
evidence shows that, even if the spleen 
were not enlarged, the intestines would 
.have beén cut and in that case also the 
injury might have proved fatal. The knife 
used was notalarge one, but there is no 
doubt ihat the blade was . sufficiently.large 
lo cause death if thrust in a vital part of 
the body like the abdomen. Abdominal 
wounds are always dangerous. It was 
remarked in On Shwe v. Emperor (1), that, 
ifa person stabs another in the abdomen 
with sufficient force to penetrate ihe 
abdominal walls and theinternal viscera, he 
must undoubtedly be held, whatever his 
station in life, to have intended to cause 
injury sufficient inthe ordinary course of 
nature to cause death, The offence would 
then fall under the third clause of s. 30v, 
Indian Penal Code. Ifthe blow had been 
accidentally given in a sudden fight, as 
suggested, the case would have been of 
course different; ‘but there isnot only no 
evidence to support the suggestion, but the 
circumstances of the case indicate that the 
act of the appellant wasa deliberate and 
premeditated one, : 

— We, therefore, do not think the offence of 
the appellant can be held to be anything 
short of ‘murder’ punishable under s. 302 of 
the Indian Penal Code. As to the sentence 
there are really no extenuating circum- 
stances. The appellant had not only 
seduced the deceased's wife to infidelity, 
but when thwarted in his intrigue went to 
the length of murdering him. We must, 
therefore, dismiss the appeal and confirm 
the sentence of death. i . 

R. L, ME ~- Appeal dismissed. 

- (I) 76 Ind. Cas. 711; 1 R. 436 at p. 444; A. I. R. 1924 

Rang. 93; 25 Or. L, Ji 947, 
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LAHORE HIGH COURT. 
Szoonp OrvinL ApPgan No. 1673 or 1927, 
i December 14, 1927. . 
Present :—Mr, Justice Zafar Ali, 
- ILAHI BAKHSH —PLAINTIFF—A PPELLANT 
- | Versus 
IMAM DIN AND oTHERS— DEFENDANTS— 
RESPONDENTS. 
Co-sharers—Trespass to joint property—Suit for 
possession by one or mpre co-sharers—Form of decree, 
One or several of many co-sharers can sue tg 
prevent invasion 'of their contmon property by & 
mere trespasser, 
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The proper form of decree to be passed insuch a 
case is to order restoration of the property to its 
or:ginal condition for the benefit of all the co-sharers. 

Ramzan Ali v, Basharat Ali (2), followed. 

Second appeal from a decree of the 
Subordinate Judge, First Class, exercising 
the powers of District Judge, Jullundur, 
dated the 11th February 1927, affirming that 
of the Subardinate Judge, Third Class, 
Nakodar, District Jullundur, dated the 
12th February, 1926, 

Mr. Ghulam Mohy-ud-Din, for the Appel- 
ant. j ` 

JUDGMENT. —The bone of contention 

inthis case isa small piece of land only 
64 marlas in area which originally formed 
part of the abadi ofthe village. The de- 
fendants are noa proprietors but hold 
some land as occupancy tenants. In 1924 
they annexed ‘the landin dispute to their 
own land. One of the proprietors of the 
village sues to recover possession of it but 
his suit has been dismissed by the- Courts 
below. The lower Appellate Oourt: observ- 
éd as below:;— 
“ “Tam satisfied that defendants Nos. 1 to 6 
took possession of the site in disputein 1924 
and that it was not their property. There 
is evidence that it was used before as ruri 
(dung hill) and that dung was utilized by the 
plaintiff who is a lambardar, and by others. 
Exclusive and otherwise tangible possession 
df the plaintiff was not satisfactorily proved. 
There is no doubt that the site in dispute 
belongs to the proprietary body of the 
village. -The question is whether plaintiff 
alone is entitled to maintain a suitto eject 
defendants Nos. 1 to 6 from dt. Kahn Singh 
v. Gobind Das (1) is against this proposition, 
So the appeal must fail and is dismissed 
with costs.” = 2 

The plaintiff has come upto this Court 
in second appeal and nobody appears on 
behalf ofthe respondents, The appellant's 
Counsel cites Ramzan Ali v. Basharat Ali 
(2) which is in point. In that caseit was 
held "that cne or several of many co sharers 
dan sue to prevent invasion of their common 
property by a mere irespasser and that in 
such a case a decree for sole possession, 
or for possession on behalf of other co- 
sharers should not generally be given, 
the proper form of decree should be 
for the restoration of the property to its 
condition prior to the trespasser's invasion 
and so preserve the invaded rights which 
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the plaintiff and other co-sharers possessed 
in the property". 

In the present case also the defendants 
are trespassers and the plaintiff is entitled 
to have the land trespassed upon restored 
to its original condition for the benefit of 
all the proprietors, Applying the rule 
laid down in Ramzan Ali v. Basharat Ali 
(2), I accept the appeal, set aside the decrees 
of the Courts below and order restoration 
of the land to its original condition prior to 
the trespasser's invasion, Defendants Nos. 
l to ë will pay the plaintiff's costs through- 
out. : 
Appeal accepted, 


2 LAHORE HIGH COURT. 
- Sgoonp Civin APPRAL No. 981 oF 1927. 
December 15, 1927, 

Present :—Mr. Justice Dalip Singh. 
THAKAR DWARA, SAHAWARAN 
TaRoveu HAZURA SINGH AND OTHERS— 
PLsINTIFFS—APPELLANTS 

i versus | 
JIWAN DAS aNDorHERS—DREFRNDANTE— 
RESPONDENTS, 

Hindu Law—Religious endowments—Alienation of 
property by mahant—Worshipper's right to challenge 
dlienation—Suit, form of. 

Though a worshipper cannot bring a suit for pos- 
sessién of property alienated by the mahant of a 
shrine, he can sue for a declaration that the aliena- 
tion is invalid. : 

Bashashar Lal v. Natha Singh (1), followed. — . 

. Second appeal from a decree of the 
District Judge, Amballa, dated the 3lst 
December, 1926, reversing that of the Addi- 
tional Subordinate Judge, Fourth Olass, 
Ambala, dated the 7th August, 1925. 

Mr. Anant Ram, for the Appellants. 

Mr. Basant Kumar for Messrs. Jala-ud- 
Dinand L, Saunders, for the Respondents. 

.JUDGMENT.—Plaintiffs brought 8 
suit for possession of certain land on 
behalf of a thakardwara alleging that 
defendant No: 1 the mahant had no right 
to alienate the land to defendants Nos. 2 
and 4. The plaintiffs did not allege that 
they were worshippers of thesaid thakar- 
dwara. The trial Court held that the suit 
could be brought provided they were wor- 


- Bhippers, The point was not specifically 


taken by the defendant-in- his jawab dawg 
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because in that he pleaded only that all 
the proprietary body should be joined in 
the suit for possession. The learned 
District Jadge dismissed the suit holding 
(1) that the plaintiffs had not alleged that 
they were worshippers, they -were not 
persons interested and- were not com- 
petent to sue and (2) that a suit for pos- 
session by worshippers did not lie on the 
authority of Bashashar Lal v, Naiha Singh 


So far as the first point is concerned 
it would have involved not a dismissal of 
the suit but a rejection of thə plaint 
because the plaint disclosed no cause of 
action qua the plaintiffs if they are treated 
as such, In the circumstances I am of 
opinion that it would have been much 
better toallow the plaintiffs to amend the 

-plaint ‘by alleging, if they so chose, that 
they were worshippers. 'The preseat appel- 
lante now state that they are wiling to 
make that amendment and the defendants 
then can plead, if so advised that they 
are not worshippers and an issue should 
be framed on the point and a decision 
given. 
. As regards the second point, a suit for 
possession includes a suit for a declara- 
tion. The rulings are clear that the wor- 
shippers can bring a suit for a declaration. 
No authority contrary to Bashashar Lal v. 
Natha Singh (1) has been cited to me 
that the worshippers can sue for posses- 
Bion, 

I, therefore, accept the appeal so far 
ds to remand the case for the plaintiffs to 
amend the plaint by alleging that they 
are worshippers at the said shrine, If the 
plaintiffs do not make this amendment the 
suit will stand dismiesed. If they make 
the amendment and the defendant pleads 
to the contrary, both sides should be at 
liberty to give evidence on the point. The 
sult will be treated as a suit for a 
declaration that the alienations are in- 
valid. f 

The parties bear their own costs of the 
proceedings thus far, 


If the plaintiffs and defendants wish to 
lead evidencé on the point of being 
‘worshippers the learned Appellate Court 
canremand the case to the lower Court 
for taking evidence and recording a 
report of its opinion and the Appellate 


1908 30 P, R. 1908; 102 P.L. R. 1908; 35 P. W.R, 


Oourt then dispose of th 


57i 
e appeal. If the 


point is not contended the Appellate Court 


will dispose of the appe 
R. L. 
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al on the merits, 
Case remanded. 


COURT. 


MISOBLLANEOUS CRIMINAL APPLIOATION 


No. 88 or 19 

June 13, 19 
Present:—Mr. Justic 
HEM RAJ AND OTHER 


27. 

27. ' 

e Broadway. 
S—Accusnp— 


PETITIONERS 


versus 


EMPERO R— RzsroNDENT, | 
Criminal Procedure Code (Act V of 1898), s. 556—~ 


Trial by Magistrate who has ta 


ken part in sanction: 


ing prosecution, ue of—Punjab District Boards 
s. 58. 


Act (XX of 1888), 


A Magistrate who has taken part as 4 member of 


officials and that such of them, 


warrant, should be prosecuted, i 


try the case instituted agains 
of the resolution. 


` Application under s, 526, Crim} . 
cedure Code, for transfer of the ex n 
Dr. Nand Lal, for the Petitioners, 
The Government Advocate, for the Resa 


pondent. 
JUDGMENT.—This 


is an application 


under s. 526 of the Code of Oriminal Pro. 
cedure forthe transfer ofa case against 
Hem Raj, Secretary of the District Board 
Muzaffargarh, and certain other persons 
charged undersg. 409 and 420, Indian Pen al 
Code, from the District of Muzaffargarh and 
the Oourt of the s, 30 Magistrate, Ch, Iqbal 


Singh. 


The grounds for transfer as alleged in the 
application were that the Deputy Com- 
missioner, Sardar Bahadur Sardar Nihal, 


Singh as well as the s, 30 


Magistrate Gh, 


Iqbal Singh’ were personally interested in 
the case, as well as certain other cased 
that have since been commenced, and that 
the Deputy Commissioner as well as the 


Sub. Divisional Officer had 


& certain amount 


_ of personal grudge against Hem Raj 
petitioner at any rate and against soma 


of the others. These 
supported by an affidavit. 


and the affidavit were sent 


allegations were 
The application 
to the District 


Magistrate and tbe Sub-Divisional Magisa 


trate who have each fur 
with a reply, 


nished this Court 
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. One of the allegations made as far as the 
Sub-Divisioaal Magistrate is concerned is 
clearly false and after hearing Dr. Nand 
Lal on behalf of thé petitioners,’ in my 
judgment, so far as the allegations are 
concerned there is no ground for transfer 
whatever and I: consider that the applica- 
tion has been made solely with aview to 
protract the, proceedings. _ 
hare is however, another feature inthe 
case. When it was decided to start these 
prosecutions a letter from the Oommis- 
sioner to that effect addressed io the 
Deputy Commissioner ‘was laid before the 
District Board at a duly convened meeting. 
Oh. Iqbal Singh was at this meeting 8p- 
parently as the presiding officer. 1t was 
at this meeting that the proposal in the 
Commissioners letter was adopted and it 
was resolved. that the Police be called in 
. to make an enquiry and to proceed against 


such of the District Board officials as the` 


result of the enquiry might warrant. In 
these circumstances 8. 


Boards. Act and ands. 556 of the Oriminal 


Procedure Ccda do not apply, and it seems. 
is debarred, 


fo me that Oh. Iqbal Singh 
from trying these cases on the ground that 
he took part as a member of the District 
Board in passing the resolution adopting 


the Commissioner's suggestion that these. 
‘persons should be proceeded against. In 


any eventin the circumstances 1 consider 
that it will be inadvisable to allow the 
gases to proceed before that officer. It 
appears that the only’ other officer with 
e, 30 powers at Muzaffargarh is the Senior 
Sub-Judge, an officer who is already 
burdened witha considerable amount of 
work. In these circumstances Ithink the 
‘Only course to adopt js to transfer these 
cases to the nearest district i. e Multan, 
and Ll accordingly transfer them to the 
District Magistrate. of Multan with the 
reguest that he will make them over to 
gome Magistrate in his district competent 
to deal with them. It has been suggested 
that having regard to the nature and pos- 
sible duration of these cases; the solution 
but of the difficulty would be the appoint- 
ment of a- Special Magistrate to deal with 
them. Thatis a matter within the pro- 
vince of the Executive Government alone, 
Should the. Government however, decide 
to adopt that course this order of transfer 


io the Multan District would not be given’ 


effect to. — 
[AP 7 
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58 of the District. 


: Case transferred. 
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LAHORE HIGH COURT. 
Crvi, REVISION PETITION No; 661 or 1927. . 
January 13, 1928. 
Present:—Mr. Justice Tek Chand. 
firm HAR KARAN DAS-THAKAR DAS, 
rHeoueH THAKAR DAS—DEFPFENDANT 
- —PRTITIONERS . 
versus 07 < 
Fiem ANANT RAM-MUKAND LAL, 
THROUGH KIDAR NATH—PLAINTIEF— 
© RESPONDENT. 


- Civil Procedure Code (Act V of 1908), O. XLI ,T.Ó - 


—A ppeal—Execution of decree—Stay of’ sale of 
immoveable property of pending appeal~-Duty of Court 
to order stay. ! 

Under O. XLI, r. 6, Civil Procedure Code, where 
an appealis pending against a decree the Court is 
bound to stay the sale of immovable. property in 
execution of the decree appealed from on an 
application by the judginent-debtor to ' that effect on 


such terms as to giving of security or otherwise as Bo 


thinks fit. : é E 
Petition for revision of .an order of the 
District Judge, Amritsar, dated the 28th 
of October, 1927. ME 
Mian Nur Muhammad, for the Petitioners. 
Mr. Fakir Chand; for the Respondent. 
JUDGMENT.—In execution of & 
money-decree house properly belonging to 
the judgment-debtor bas been attached and 
ordered to be sold, The judgment-debtor 
who had appealed t> the District Judge, 
applied for stay ofthe sale, but the applica- 


tion was. rejected. Under O.. XLI, r. 6,. ; 


cl. (2), Civil Procedure Code, the Court is, 
in Such circumstances, bound to stay the 


sale and on such terms as to giving of 


security or otherwise as it thinks fit. 

After hearing both Counsel, I direct that 
thé house property in question shall remain 
under attachment but that tbe sale shall 
be stayed provided the judgment-debtor 
furnishes security for payment of. the 
decretal amount together with interest at 


six per cant, per annum till realisation. 


No order as to costs. of this hearing. 
R. L - , Order accordingly. 


‘ 


| 
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MADRAS HIGH COURT. 
APPEAL Suir No. 392 or 1923. 
April 18, 1927, 
Present:—Justice Sir William Watkins 
Pilips, Kī., and Mr. Justice Srinivasa 
Ayyangar. 
ATMAKURISEEIHARAMAMURTHI 
AND OT&ERS— PLAINTIFF3—AÀ PPRLLANTS 


versus 
JAMMABLA RANGAYYA AND OTRERS— 
DEFENDANTS Nos, L TO G— RESPONDENTS. 

Hindu Law—Joint family—Mortgage by father of 
joint family property as self-acquired  property— 
Shares of sons, liability of. 

Where the father of a joint Hindu family mort- 
gages joint family property, even though he describes 
it as his own self-acquired property, the mortgages 
is entitled to á decree against the property includ- 
ing the shares of the sons in so far as the money 
borrowed is for family purposes. 

Audimula Mudali v. Alamalammal (1), followed. 

Courts should incline to the view that a transferor 
alienates property in the capacity most favourable to 
a bona fide purchaser. 

Appeal against a deeree of the District 
Court, Ganjam, in O. S. No. 28 of 1921.1 

Mr. V. Govindarajachari, for the Appel- 
lants. ` 

Messrs, C. Sambasiva Row and B. Jagane 
nada Das, for the Respondents. ] 

JUDGMENT.—The Ist defendant, 
who is the. father of defendants Nos. 2 to 6 
executed a mortgage for Rs. 2,000 in favour 
of the plaintiff's deceased father purporting 
to mortgage his selfacquired property. 
The plaintiffs sought to make the sons 
also liable under this mortgage but the 
District Judge has held that the lst dee 
fendant. did not purport to mortgage the 
ancestral property, and the mortgagee Uid 
not contemplate the ancestral property as 
forming part of his security, and has given 
a decree only against the lst defendant's 
share in the mortgaged property which has 
been found to be the ancestral and not the 
Belf-acquired property of the let defendant, 
In Audimula Mudali v. Alamalammal (1), 
8 case to which one of us wasa party, it 
was held, in the case of asintilar mortgage, 
that the Court should incline to the view 
that a transferor alienated the property in 
the capacity most favourable to a bona fide 
purchaser. Applying that principle here 
the lst defendant must be deemed to have 
mortgaged the property not only as his self- 
acquired property but alsoas the manager 
ofa joint Hindu family to which the pro- 
perty really belonged: The plaintiffs are, 
therefore, entitled to a decree- against the 
T 30 Ind, Oas, 365; (1016) 2 M, W. N. 118; 4 L, W, 
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joint family property in so far as the 
money borrowed isfound to have been 
-borrowed for family purposes. The. Dis- 
trict Judge, taking the view he did, has 
held thatit'was unnecessary to determine 
finally the amount of the consideration 
which was binding upon the family, but 
was inclined to hold that theamount was 
Rs, 590. Both parties accept thisas a defi- 
nite finding now and it must be taken that, 
to the extent of Rs. 590, theloan was utilised 
for family tpurposes, There must, there. 
fore, b3 a mortgage-decree against the 
mortgaged property including the interesta 
.of the sons to the extent of Rs, 590 
and interest thereon and for the balance of 
Re. 1,410 and interest on a mortgage-decree 
against the Ist defendant's, share alone, 
Should the security prove insufficient to 
discharge the mortgage-debt, the plaintiffs 
will be at liberty to apply fora personal 
decree against the 1st defendant. 

As regards costs, the plaintiffs are entitled 
to get their costs throughout as against the 
Ist defendant and in appeal, against defend: 

ants Nos. 2 to 6. In the lower Court, dee 
fendants Nos. 2 to 6 will bear their own’ 
costs, The costs advanced by the appel» 
lants to the Court guardians will be includ- 
ed in their costs. Time for: payment. six 
monthe, 
v. N. V. 


M ortgage-decree passed, 
A. N, A i. "n 


* 

MADRAS HIGH COURT, 
Sgoonp O1vin APPEALS Nos, 1049 AND 1050 
oF 1924, 

February 22, 1927, 

Present:—Mr. Justice Srinivasa Ayyangar,. 

VARANASI RAMABRAHMAM—.  . 
PLAINTIFF —APPELLANT : 
versus "EP 
KOTA RAMI REDDI AND oTHERS— 
DEFENDANTS—RESPONDENTS, 

Transfer of Property Act (IV of 1882), 3. 114— 
Forfeiture for non-payment of rent —Power of Court” 
to grant relief —“Days of grace", meaning and. effect 
of—Discretion by Court of: first instance—A ppeal— 
Interference, 

Days of grace, strictly so-called, are days before 
fhe expiry of which there is’ no right of ‘action for 
the party giving the days of grace, although the 
liability which ultimately arises or attaches on the 
expiry of the days ofegrace must itself arise in Boma 
way before the commencement of, the days of grace 
ip 214 ol 24 | » 
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In granting relief against forfeiture ofa lease the 
true principle is to regard a provision for forfeiture 
of the lease as really penal and to hold that it will 
be for the Court in each case to determine, whether 
having rogard to the circumstances of the case, 
the penal clause, such asit may be, shouldbe given 
` effect to or not. The determination ofthe tenancy 
cannot, ordinarily, be regarded asthe usual manner 
in which the landiord should be compénsated for 
breach of contract by the defendant for payment of 
rent at the time fixed. [p. 276, col. 1.] 
_ The equitable provision recognised and “embodied 
in s. 114 ofthe Transfer of Property Act is the one 
that should be given effect to by Courts of Law in 
such cases whether or not the cases directly fall under 
the Transfer of Property Act. [p. 276, col. 2.] 

Courts in India have power torelieve against 
forfeiture for non-payment of rent even in cases 
where a, period of grace is allowed for payment by 
the lease-deed. [ibid] 

Narayana Kamti v. Handu Shetty (1) and Narayna 
Naicker v. Vasudeva Bhatta (2), explained. : 

Mahalakshmi Amma v. Lakshmi (3), dissented from. 

Ramakrishna Mallyya v. Baburaya (4) and Appayya 
Shetty v. Muhammade Beari (5), referred to. 

Where a lease-deed provided for payment of rent 
by the tenant on or before 1st March and, in default, 
with interest at 12 per cent. per annum on or before 
Ast April following, and in default again, for 
forfeiture .of the lease, and the landlord sued for 
ejectment of the tenant on non-payment of rent: 

Held, thatit was competent to the Court torelieve 
against the forfeiture. [p. 274, col. 2.] 

‘Second appeal againstthe decrees of the 
Court of the Additional Subordinate Judge, 
Bapatla,in A. S. Nos. 24 and 25o0f 1925, 
in A.S. Nos. 281 and 282 of 1923, on the 

file of the District Court, Guntur, pre- 
ferred against .those of the Court of the 
District Munsif, Repalli at Tenali, in 
O. S. Nos. 91 and 92 of 1923. 
Mr. Ch. Raghava Rao, for the Appellant. 
Mr. V. Ramadoss, for the Respondents. 


JUDGMENT. . 

Szoonp Oivin APPEAL No. 1049 or 1924. 

On behalf of the plaintiff-appellant in 
this second appeal Mr. Raghava Rao has 
addressed me a long and learned argument 

‘and after considering all that he has suk- 
mitted, I have come to the conclusion that 
the second appeal must be dismiseed. 

The plaintiff as landlord -sued to eject 
the defendant, his tenant, on the ground 
that the rent in respect of the land was 
not paid by thetenant on or before the 


Ast April for the fasli and ihat according ` 


to the clause in the lease, forfeiture follow- 
ed. Thecovenant or condition in the lease 


is to this effect. The tenant, it is stated, - 


should pay the rent due on or before the. 
Ist March, and if he should make default, 
pay thesame with interest at 12 per cent. 
per annum on or before thé Ist April icl- 
lowing and that if even then he should 
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make default in the payment of the rent 
due he was liable to be éjected. from the 
holding even without notice. The argu- 
ment of Mr. Raghava Rao, the learned 
Vakil for the appellant, was that this 
period between the lst March and the Ist 
April was, what he terms "days of grace" 
and his contention was, that, if in any 
lease the landlord gave the tenant any 
days of grace, then the equitable right 
the Court has of relieving the tenant 
against forfeiture -is taken away and that 
in such a case the -Court has no power at 
all to grant any: relief against forfeiture: 
Ithink it is inaccurate to call the period 
between the lst March and the lst April 
as days.of grace. Itis clearly not days of 
grace for the purpose of the payment of 
the rent, because, according to the deed 
the rent is payable onthe Ist March and, 
though it carries interest at 12 per cent, 
per annum from that date, it cannot possi- 
bly be contended on the true meaning and 
construction ofthe deed that the landlord 
would have no right to maintain a suit’ 
for the payment of the rent, although it 
has fallen due and become payable. The 
days of grace, strictly so-called, are clearly 
days before the expiry of which there is 
no right of action for the party giving 
the days of grace. 
think that this expression “days of grace” 
has come to be somewhat loosely used in 
connection with the discussion on this 
matter in'the course of some judgments. 
I may also further point outin this con- 
nection that the expression ‘‘days of grace” 
seems to befurther inappropriate because 
it would be apt and proper only when the’ 
liability which ultimately arises or attaches 
on the expiry of the days of grace is itself 
eaid to arise in some way before the com- 
mencement of the days of grace. Obviously 
in the present case no question of the 
determination of the tenancy or the liabil- 
ity to eject ariges on mere default in the 
payment of rent onthe lst March. I shall 
later on refer to the cases that have been 


cited before me with regard to this matter : 


and I ai conscious thatin some. of these 
cases, the expression ‘days of grace’ has 
been used; but I believe it was used, as I 
have already observed, comewhat loosely 
end merely to indicate that the clause of 
forfeiture was really not in the way of a 
penal clause introduced inthe contract to 
Cperate in ilefrorem over. the contracting 
pariy, but by consent between the parties | 
A 4 4 


1 


I am rather inclined to`’ 
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as part of the contract itself and with the 
deliberate object of liability and perform- 
‘ance. Now with regard to the argument 
of the learned Vakil for the appellant that, 
whenever the provision inthe lease is to 
the effect that the forfeiture of the lease 
should result not on the mere non-payment 
of any rent on the due date buton some 
subsequent dateor on the happening of 
further conditions, the forfeiture is not 
capable of being relieved against. I donot 
see my way to agree to any such contention. 
As a matter of fact I am aware of and I 
have come aoross very few leases of any 
kind in which on the mere non-payment of 
renton the due date forfeiture follows. In 
most cases forfeiture is provided to follow 
only on further default being made, that 
is,asin some cases where rent for, say, 
three or more subsequent months falls into 
arrears or the rent having fallen due is 


allowed to remain in arrears for a particular. 


period and soon. Ifor my part see no 
peculiarity in the provisions in the deed of 
lease before me which provides that it is 
only on default being made for a period of 
one month after the rent has fallen dueand 
payable that forfeitureshould result. 

The first case that was referred te by 
Mr, Raghava Rao was that of Narayana 


Kamtiv. Handu Shetty (1). In that case” 


there was no payment by the tenant into 
Court of the whole of the amount of rent 
dus andthe costs ofthe suit anda claim 
thereon for being relieved against for- 
feiture. Apparently the argument in that 
case was, that a.forfeiture clause to the 
effect that the tenancy itself should be- 
come determined on the non-payment of 
rent was penal in its nature and intended 
by the party only to operate in terrorem 


over the other contracting party and that, ` 


therefore, it should not be treated as an 
ordinary covenant enforceable between 
the parties. It is to that argument that 
the learned Judges in that case were 
adverting when they referred to the 
provision in the deed that though the rent 
became payableon the 15th April it was 
only when default should continue to be 
made till December the lease was to 
be forfeited. They also specifically referr- 
ed in their judgment to the fact thatthe 
tenant in that case had not paid into 


Court the rent on the non-payment of 


which the forfeiture was incurred, That 
case was undouhtedly an authority for the 
E (L 15 M. L, J, 210, 
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position that, if ina deedof lease the 
lease is made determinable not merely on 
the ncn-payment of rent but on further 
default being made for a period fixed or 
indicated therein, the provision is not 
liable to be regarded as penal and, there- 
fore, not enforcible. That case is clearly 
no authority for the position thatifthe 
tenant should pay into Court the amount 
of rent due and alsothe costs of the suit 
the Ocurt has no power to relieve the de- 
fendart against forfeiture. 

The next case the learned Vakil for the 
appellant cited was that of Narayna 
Naicker v. Vasudeva Bhatta (2). In that 
case also the claim by the defaulting 
tenant for being relieved against forfeiture 
was not advanced on the payment by him 
into Oourt of the rent failed to be paid 
and the costs of the suit. The learned 
Judges in that case also were only dealing 
with the argument thata clause of forfei- 
ture was in itself a penal clause and 
therefcre not enforceable and, as in the 
previous case, the Court merely held that 
thougk a Oourt of Law might hold that a 
clause was penal and must be regarded 
as inclided in the deed by way of terrorem 
if the forfeiture was provided to follow 
merely on the non-payment of rent on the 
date fixed, still such consequences would 
not follow if itis provided that forfeiture 
should be incurred only if there should be 
further default for a period fixed after the 
date ot which the rent became due and 
payable. The learned Judges in that case 
made the following observation :—‘We 
may acd that, “even under s. 114 ofthe 
Transfer of Property Act, the exercise of 
the diseretion to relieve against forfeiture 
may depend upon the circumstance 
whether the lease allows a period of grace 
or not, and in the former case, whether 
the per.od of grace is a reasonable period . 
having regard to the nature and terma 
of the lease.” The learned Judges were 
therein referring obviously to the manner 
in whica and the conditions under which 
the discretion undoubtedly vested in Court 
as a Oourt of Equity should be exercised, 

Mr. Raghava Rao also referred to the-casea 
of Mahalakshmi Amma v. Lakshmi (3). In 
that case no doubt, as pointed out by Mr, 
Raghava Rao, the two cases already cited 
are referred so aslaying down that, when 

(2)28 M. 389; 15 MeL, J. 908, 

(3) 12 Ind, Cas. 456; 21 M. L, J,060;8 (1911) 2 M, W, 
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a period of grace is provided for and pay- 
ment is not made within that period, for- 
feiture should not be relieved against, 
With all respect I am constrained to state 
that that view of the two cases already dis- 
cussed by me is incorrect, because in my 
judgment those two cases lay down no- 
thing of the kind. I myself also further 
observe that in this case also there does 
not appear to have been any payment by 
the tenant into Court of the amount of rent 
due or of any prayer for relief against 
forfeiiure on that ground. 


The case of Ramakrishna Mallyya v. 
Baburaya (4) was also referred to by the 
learned Vakilfor the appellant. In that 
case which was not under the Transfer of 
Property Act directly, thelearned Judges 
Sir Arnold White, Chief Justice and San- 
karan Nair, J.,say asfollows: "We do not 
think the factthat thetenant setsup a plea of 
payment which he fails to prove, necessarily, 
in itself, disentitles him to equitable relief." 
And they further say “the question whe- 
ther a tenant is entitled torelief against 
forfeiture for non-payment of rent must 
depend upon the facts of the particular 
case.” I respectfully agree with that pro- 
position and there can be no doubt what- 
ever that whether the Court regards s. 114 
as: merely codifying the principle of 
equity applicable to such cases or not, 
the true principle is to regard a provi- 
sion for forfsiture of the lease as really 
penal andto hold that it will be for the 
Oourt in each case to determine, whether 
having regard tothe circumstances of the 
case the’ penal clause, such as it may 
be, should be given effect to or not, The 
determination of the tenancy cannot, ordi- 
narily speaking, be regarded the usual 
manner in which thelandlord should be 
compensated for breach of contract by the 
defendant for payment of rent at the time 
fixet; for instance, if there should be a 
provision that on the non-payment of rent, 
the rent should carry interest at a par- 
ticular rate assuming such rate to be rea- 
sonable, thet would properly be one way 
of compensating him for the damage 


-caused or the breach committed by the 


tenant in failing to pay? the rent on the 
fixed date. But the result that the for- 
feiture of the tenancy itself should follow 
is generally to be regarded as penal in 
its nature. It seems to mb that the equit- 


(2 9 Tud Cas, 139, 
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able provision recognised and embodied in 
8. 114 ofthe Transfer of Property Act is 
the one that should be given effect to by 
Courts of Law in such cases whether or 
not the cases directly fall under the 
Transfer of Property Act. And so far 
as this is concerned there is no difference 
of opinion between the learned Judges 
Seshagiri Iyer and Napier, JJ., in Appayya 


Shetty v. Muhammad . Beart (5), and both ` 


the learned Judges agree to the principle 
itself and havelaid down that ‘ whether 
relief against forfeiture should in any 
particular case be given depends upon the 
facts of the case,” It was also clearly and 
distinctly held in that case by the 
learned Judges that Courts in India have 
power to relieve against forfeiture for 
non paymentof rent. even in cases where 
& period of grace is allowed for payment 
by the lease-deed. I see no warrant what- 
ever for the argument strenuously put 
forward by Mr. Raghava Rao thatif the 
lease-deed should provide for what has 
been called period or days of grace, the 
Court has no power whatever to relieve the 
tenant egainst forfeiture. 

Undoubtedly it must be conceded that 
even insuch acase and even assuming 
that such a contention to be correct, ‘it 
must be that ifthe Court is not satisfied 
with the pericd or daysof grace or any 
other circumstances bearing upon it, the 
Court might regard it merely as a cover or 
cloak for concealing what is really in the 
nature of a penal provision, 

OA the facts of this case also Mr. Raghava 
Rao advanced long arguments to show 
that, having regard to the persistent way 
in which the defendant went on making 
default fasli after fasli as referred to in 
the judgments of both the’ lower Courts, 
the tenant should be held to have become 
disentitled to relief, lt was said that in 
this case it was shown satisfactorily that 
every year thee tenant had bzen making 
default in the payment of rent and 
failing to carry out the covenant in 
the deed and thus the Court should take 
that into consideration in determining the 
question whether it should exercise itg 


discretion in favour of the tenant or not, 


So far as this case is concerned I have 
no doubt whatever that the materials are 
insufficient to enable me to decide that the 
conduct ofthe defendant has been such 


(5) 30 Ind Cas, 596; 39 M. 834; 29 M, L, J, 38); 18 M, 
La T, 386; (1915) M, W, N, 857, 
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as to deprive him of this equitable relief. 

have a very shrewd suspicion in this 
case, and Ido not put it at any more than 
that, that the landlord who had granted 
a permanent lease to the tenant began to 
regret it afterwards and has been making 
endeavours directly ‘and. indirectly aome- 
how to see that forfeiture was incurred by 
the tenant. Otherwise Iam unable to ap- 
preciate why it should have become neces- 
sary during some years past for the ten- 
ants to send the rent which became pay- 
able by money-orders, The mere fact 
that they were put to the necessity of 
going to the Post-Office to send the rent 
by money-order seems to my mind to a 
very large extent as going to show that 
payment of rent by the tenent was not 
made quite easy by the landlord and that 
the position and the circumstances were 
such that the landlord would not have 
been sorry to séethe tenants made default 
in the payment of rent. According tothe 
clause in the lease it is on failure to pay 
the rent by the Ist April that that for- 
feiture should ensue. So far as the rent 
for Fasli 1327 is concerned because the 
suit was instituted in March itself there 
could have been no forfeiture incurred by 
the tenant for the non-payment of the 
rent for the Fasli because the lst of April 
had not yet arrived and as regards the 
rent for the previous Fasli itis clear, as 
would be seen from the judgment of the 
lower Appellate Court, that there were dis- 
putes and differences and legal proceed- 
ings between the parties and appealethere- 
from in consequence of which there was 
delay not only in the payment of rent by 
the defendant but also in the acceptance 
of the rent by the landlord. After all, if 
it should be found that the Court has 
got the power to relieve the tenant against 
forfeiture that discretion should be exer- 
cised really by the Court of first 
instance. No doubt, the .diseretion has to 
be exercised on proper judicial grounds 
and ifthe Court of Appeal finds that the 
Oourt of the first instance has exercised 
that discretion and there is nothing to 
show there’ was anything wrong in- 
principle it should not interfere. No doubt, 
if the Appellate Court finds that the dis- 
cretion was exercised in a capricious and 
whimsical mannerand not on any judicial 
principle, then it might and should inter- 
fere. In this case, as I said, both the 
jower Courts have exercised their discre- 
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tion in favour of the tenant. and evet 
though I should be disposed to agree with 
Mr. Raghava Rao’s contention with regar 
to the conduct of the defendant, I should 
still hesitate to interfere with the exercise 
of discretion by both the lower Courts. In 
the circumstances, I am satisfied that the 
judgment of the lower Appellate Court was 
right andthe appeal fails and is dismissed 
with costs. 
SgcoND APPEAL No. 1050 or 1924, 

This appeal is also dismissed and the ap- 
pellant will pay the respondent the out of 
pocket expenses in' connection with this 


appeal. por 
Y, N. V. Appeals dismissed, | 
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CHUNDURI VENKATARAMANAMMA 
.—PLAINTIFF—À PPELLANT $ 
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. BASANA SIMON AND oTHE&S— 
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Transfer of Property Act (IV of 1882), s. 60— 
Usufructuary mortgage—Stipulation for appropriation 
of profite towards principal and ‘interest—Suit for 
redemption on payment of mortgage amount, main- 
tainability of—Right to redeem—Construction of 
document, * - 

If, ona fair construction of a mortgage-deed, it is 
found that the parties really stipulated for the 
appropriation of the profits being the only manner 
in which the debt should be discharged and wipéd 
out, then the Court would be bound to give effect to 
it. But ina case in which such a stipulation does not 
secure to the mortgagee any beneficial interest in 
the profits but merely lays on him an obligation to' 
account for the whole of the profits, the stipulation 
should be regarded as being primarily one -only in 
the nature ofsecurity for the debt, and the mort-- 
gagor will be entitled to redeem‘ on payment of the 
mortgage-debt. [p. 279, col. 1] . ; 

In all cases of mortgage unless the: disability to 
redeem is made out clearly, the Court should lean in 
favour of allowing redemption by the mortgagors on 
payment of the debt secured. [p. 280, cols, 1 & 2.] 

Under 8.60 of the Transfer of Property Act the 
mortgagor is givenaright to redeem the property 
atany time after the principal money has become 
payable and that statutory right cannot be defeated 
by any agreement between the parties themselves. [p. 
281, col. 2 . 

Tirugnana | Sambandha Pandara  Sannadhi v. 
Nallatamdi (2), Rose Ammal v. Rajarathnam (3), 
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Chinnasamy Reddiay v, Krishna Reddy (4), Radha 
Krishna Panda v, Madhava Naick (5), Ace 
Mahammadally Beg Sahib yv. Chandragiri Venkata- 
payya (6) and Mohammad Sher Khan v, Swami Dayal 
(7), considered. 


Appeal against a decree of the Court 
of the Subordinate Judge, Vizagapatam, in 
O. S. No. 1 of 1921, 

Mr. P. Somasundaram, tor the Appellant. 
Mr. C. Rama Rao, for the Respondents, 
JUDGMENT. 

Srinivasa Ayyangar, J.—The main 
point for determination in this appeal is 
quite simple and depends almost entirely 
on the construction of a single document. 
That document marked as Ex. I in the 
case was an instrument of mortgage execut- 
ed in favour of one Basana Simon by three 
persons as mortgagors. The original plaint- 
iff in the action claimed as the assignee 
of the mortgagors and he having died dur- 
ing the pendency of the suit the 2nd plaint- 
iff came on the record as his legal repre- 
sentative and he is the appellant in this 
Court. f 

The mortgage was with possession and 
in the suit the plaintiff claimed redemp- 
tion primarily on the allegation that the 
whole of the principal and interest due 
to the mortgagees under the instrument 
had been paid off by the usufruct. There 
was alsoaclaim for an account of the 
usufruct from the mortgagee in possession 
and an offer in the alternative to pay off 
to the mortgagee whatever may, on the 
taking of the accounts, be found to him, 

The plaintiff's suit was dismissed on the 
ground that the wholeamount due to the 
mortgagee had not been realised by him 
from the usufruct, that thére was still 
a considerable amount due, that the pro- 
vision in the instrument of mortgage was 
to the effect that the mortgagee should pay 
himself the whole amount of principal and 
interest due only from the usufruct and 
that, therefore, the mortgagors’ represen- 
tative, had no right to claim to pay off the 
balance due under the mortgage and 
redeem and recover possession of the pro- 
perty. : 

The question for determination is thus 
whether under the terms ofthe instrument 
of mortgage, the mortgagee can claim not 
only to be paid off the whole of the balance 
of principal and interest due to him ac- 
cording to-account but he is entitled to 
recoup and recover the amount only by 
appropriation of the net usufruet from 
property aud to continue iin possession of 
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the property so long as this process of 
recoupment is going on. 

In this appeal some question has been 
raised with regard aleo to the finding of 
the lower Court about the amount still due 
to the mortgagee on the account taken, I 
shall refer later to the contentions with 
regard toit. But for the purposes of the 
present discussion I shall assume that a 
considerable portion of the principal and 
interest is still due to the -mortgagee and 
remains unrecouped by him from the usu- 
fruct. ` 

No doubt, the principle to start from in 
such casesis that the contract between the 
parties as embodied in the instrument and 
the terms thereof should be looked at for 
the solution of the question. But itis as 
well tobear in mind tbat the contract is 
one mainly forthe re-payment of a debt 
and the security for the same. There may, 
no doubt, be cases where in return for 
money advanced the mortgagee stipulates 
either directly or indirectly for possession 
and enjoyment ofthe property for a par- 
ticular period or until the happening of 
some contingency. In such cases undoubt- 
edly it would be right and reasonable 
that the possession and enjoyment stipulat- 
ed for should be secured to the mortgagee. 
But though such a stipulation for posses- 
sion and enjoyment of the mortgaged pro- 
perty may be valuable when there is no 
obligation on the part of the mortgagee to 
account for the usufruct or when under the 
terms ofthe instrument of mortgage the 
usufryct is estimated at afigure agreed to 
between the parties the case would obvious- 
ly be different when according to the terms 
of the instrument itself the mortgagee in 
possession has to ‘account properly for the 
entire profits and appropriate the same 
towards th» interest and principal; in other 
words, though in cases where the profits or 
portion thereof is to be taken in lieu of 
interest or principal or portions thereof, it 
may be said that the mortgagee has secur- 
ed to him by the instrument of mortgage 
a beneficial interest in the profits, the same 
cannot be said ina case where hecan in 
law be compelled to account for every pie 
of the profits and to appropriate the same 
towards the debt due. In the latter kind 
of cases the provision as to tke taking of 
profits may properly be regardel only as 
a provision as and by way of security for 
the re-payment of the debt. 
latter class of cases, no doubt, if the inten- 
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tion of the parties and the terms and con- 
ditions in the contract, are perfectly clear, 
the Court may be bound to enforee the 
terms aud conditions if only on the ground 
as stated by the Houseof Lords in the case 
of Bowes v. Shand (1) that if the intention 
of the parties to a contrast is clear and 
there is nothing illegal, it must beregard- 
ed asa condition in the contract and it is 
not for the Courts to enquire too curiously 
into the reasons, motives or objects of the 
parties in providing for such stipulations. 
. If follows, therefore, from this that if, on 
a fair construction of the contract, it is 
found that the parties really stipulated for 
the appropriation ofthe profits being the 
only manner in which the debt should be 
discharged and wiped out, then the Court 
would be bound to give effect to it though 
in construing the contract itself the Court 
may bearin mind that ina case in which 
such a stipulation does not provide to 
Secure tothe mortgagee any beneficial in- 
‘terest in the profits but lays on him an 
obligation to account for the whole of the 
profits, thestipulation should be regarded 
as being primarily one only in the nature of 
security for the debt. f 

The learned Vakil of the respondents, 
when questioned as to whether the mort- 
gagee was not, under the instrument of 
mortgage, under an obligation to account 
for the whole of theamount of profits and 
whether the case can be regarded as 
one in which any beneficial interest 
in the usufruct can be regarded secur- 
ed to the mortgagee, frankly admitted 
that though there was the obligation on 
the mortgagee to account and though it 
cannot be said that there was any beneficial 
interest secured to the mortgagee in any 
of the conditions with regard to the 
usufruct, still his contention was that on 
a proper construction of the contract the 
discharge of the, mortgage-debt by ap- 
propriation of the usufruct.was the only 
kind of discharge contemplated or provided 
for in the deed and that, therefore, as a mere 
condition of the contract his client, the 
mortgages, is entitled to take his stand on it, 

The question then is whether such is the 
proper conclusion to which a consideration 
of the entire document leads. The scheme 
of the document is as follows: The princi- 
pal sum advanzed was Rs. 1,500. Interest 
thereon is provided at 12 annas per cent. 


(1) (1877) 2 A. O. 455; 46 L. J. Q.B. 561; 36 L.T. 
125 W. R. 730, $ 
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per mensem. Then the document proceeds 
todescribe the salt pans which aré mort. 
gaged by the instrument,and it is stated 
that possession of the property Has, also 
been given to the mortgagee. Provision 
isalso made for the mortgagee thereon, 
obtaining license and patta in respect.of 
the pans in his own name. But what 
follows is somewhat curious. It isin these. 
terms: “Thereafter Babanna out, of us 
should obtain a cowle from you and pay. 
to you towards the principal and interest 
of this bond Rs. 250 within the end of July 
of every year until this debt is discharged: 
that if itis notso paid you shouid lease out 
the salt pans along with others nearby to 
other ryots without consulting us and 
after deducting the expenses of repairs 
ete. according to your proper accounts, 
the balance amount may be credited 
towards this debt untilit is discharged as 
stated above, and that whatever damage 
may be caused to the said salt pans or to 
thesalt therein by acts of God or State, 
any of us present should, ‘after deducting 
payments, pay the balance from our other 
properties.” The document then proceeds 
to provide for the interest on the said sum, 
of Rs, 250 if default should be made in the 
payment of the same on the due date and 
also for the principal and interest on the 
bond bacoming payable, on such default 
being made, in one lump sum without 
regard to future instalments. The docu- 
ment also contains a provision that the 
mortgagors themselves shall pay the quit 
rent and other taxes with regard to tha 
mortgaged property and winds up with 
the covenant worded as follows: “So soon 
as this debt is discharged it should be 
delivered into our possession." 

Ona carefal consideration of the whole 
of the document it is perfectly clear that 
the intention of the parties to this’ docu- 
ment was that though for purposes of. 
security possession and license and patta 
were to be transferred to the mortgagee, 
it was contemplated that the mortgagors 
themselves or one of them on their behalf 
should, obtaining a cowle, cultivate the 
land and without any reference whatever 
tothe actual produce or value thereof, pay 
to the mortgagee every year towards the 
interest and principal a sum of Rs. 250. 
No doubt, the provision is that if default 
be made in the payment of this amount 
regularly the wifole of the balance of the 
debtshould become due end payable at- . 


£30 
once, That . undoubtedly contemplates 
personal liability to pay though on the 


happening of a condition. There is also- 


the provision made for the mortgagors 
paying the balanceofthe debtin the event 
of damage being caused to the salt pans or 
the salt therein by acts of Godor State. 
There is again the provision for payment by 
the mortgagors of the quit rent and other 
taxes in respect of the land. The conelud- 
ing sentence in the instrument that as soon 
as the debt is discharged the property 
should be delivered possession of to the 
mortgagors, should in these circumstances, 
be construed onlyin the light of the other 
covenants and with special advertence to 
the fact that no beneficial interest in the 
usufruct is at all given to the mortgagee 
who is under an obligation to account for 
the whole of the profits. ; 

The last provision above referred to is 
not to theeffect that as soon as the debt is 
discharged only in the manner provided 
Bbovein the document, possession of the 
mortgaged property should be re-delivered 

. to the mortgagors. 

Having regard to all these provisions, 
itseems to me impossible to accept the 
contention on the part of the defendants- 
respondents that the only manner in which 
the parties contemplated the discharge of 
the debt was by the application of the 
usufruct of the land. The primary provi- 
sion in the document for the discharge of 
the debthas nothing whatever to do with 
the usufruct andit was admitted before us 
that according to the terms thereof the 
mortgage amount was pay$ble within ten 
or eleven years ofthe date of the mortgage. 
The provision for the mortgagee leasing 
the property himself is only in default of 
the annual payment of Rs. 250 by the mort- 
gagors, 

The conclusion that I have thus arrived 
atis that the provision with regard to the 
discharge of the debt in the last sentence 
of the document is a provision not limited to 
the discharge of the debt in any particular 
manner but to the discharge of the debt 
in any manner whatsoever including the 

discharge by payment by the mortgagors. 
This conclusion is further in consonance 
with the fact that the mortgagee is given 
no beneficial interest whatever in the usu- 
fruct and has been laid under an obligation 
to account for the whole qf the profits. 

I might also add that the conclusion I 
have arrived at is in accordance with the 
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general principle in all cases of mortgage 
that unless the disability to redeem is made 
out clearly, the Court should lean in favour 
of allowing redemption by the mortgagors 
on payment of the debt secured. ' 

It now remains only to examine some of 
the cases ihat have been cited before ug 
in tbe courte of the argument. 

The decision in the case of Tirugnana 
Sambandha Pandara Sannadhi v. Nellatambi 
(2) relied upon on behalf of the respond- 
ents is the first thathas to be examined. No 
doubt in that case the general rule having 
regard also to the provisions of 8..62 of the 
Transfer of Property Act was stated to be 
that the right to redeem and the right to 
foreclose are co-extensive. The case itself 
was decided on a construction of the 
instrument of mortgage with regard to 
which it was held, that, the event on 
which the obligation to surrender ‘was. 
to arise was the realisation of the princi- 
pal moneys and interest from the profits 
ef the mortgaged property and that pos- 
session by the mortgagee until the bap- 
pening of that event was of the essence 
of the transaction. Even after the passing 
of the Transfer of Property Act reports 
are full of instances in whichit was held 
as a principle of construction of docu- 
ments, that unless the contrary intention 
appears clearly, the time fixed for the 
payment of ,the mortgage-money is 80 
fixed for the convenience of the debtor- 
mortgagor. I am disposed to consider 
it undesirable that any such rule should 
be *imposed even with regard to construc- 
tion of documents and that while, generally 
Speaking, there may bea leaning towards 
considering the period fixed in an instru- 
ment of mortgage as having been fixed for 
theconvenience of a debtor, stillif theinten- 
iion should be clear that the mortgagee 
stipulated for the condition of his being 
in possession for a specific period, the 
same should be giveneffect to. | 

In the case of Rose Ammalv. Rajarathnam 
(3) Mr. Justice Shephard even after re- 
ferring to the ‘decision in the case of 
Tirugnana Sambandha Pandara Sannadhi v. 
Nallatambi (2) held that a stipulation for the 
postponement of mortgage money is prima 
facie intended for the benefit of the mort- 
gagor, though the parties to an instrument 
of mortgage may, however, by the language 


(2)16 M. 486;.2 M. L. J.272; 5 Ind. Dec. (N. s.) 
5. 
(3) 23 M. 38; 8 Ind, ec. (N. 8.) 418. 
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of their contract show their intention that 
the redemption may take placa only at 
the end.of a given time. This case was 
subsequently cited with app-oval and 
followed by Subramania Iyer and Moore, 
JJ.,in the case of Chinnasamy Reddiar v. 
Krishna Reddy (4) The same principle 
was again enunciated and followed by 
Benson and Wallis, JJ., in ths case of 
Radha Krishna Pandav. Madhava Naick 
(5). It was there held that the general 
rule isthat the debtor is at liberty to 
discharge the mortgage-debt at any time 


unless the terms of the document clearly” 


probibit it and fix atime before which it is 
not to be paid. . 

In Aga Mahammadally Bea Sahib v. 
Chandragiri Venkatapayya (6) it was, no 
doubt, held that a provision permitting, 
the mortgagor to make & paymentof the 
entire mortgage amountona particular 
date providing in case of defanlt for the 
mortgagee continuing in possession of the 
property for a prescribed term, was held 
not to give the mortgagor a right to 
redeem except on that date. But that part 
of the decision may require re-considera- 
tion in the light of the judgment of their 
Lordships of the Judicial Committee in 
the case of Mohammad Sher Khan v. 
"Swami Dayal (7). In Aga Mahammadally 
Beg Sahib v. Chandragiri Venkatapayya (6) 
the Oourt clearly held  ihat on a 
perusal of the document it was clear 
that there was no personal covenant to 
payand further an estimate of Rs, 20 
having been fixed in respect of the 
annual usufruct, it was a cleer case in 
which a beneficial interest in the usufruct 
was reserved for the mortgagee; because 
the mortgagee taking the usufruct every 
year was to give creditonly forthe sum of 
Rs. 20 towards the debt. 

Iam, therefore, satisfied that having 
regard to the various elauses and condi- 
tions in the instrument of mortgage 
under consideration in this case, the 
plaintiff is entitled to redeem the mort- 
gage at any time on payment of the 
whole of the balance of principal and 
interest due. l might also observe that 

(4) 16 M. L. J. 146, 

(5) 11 M. L. J. 83. 

(6) 48 Ind. Cas. 379; 35 M. L. J. 287. . 

. (7) 66 Ind. Oas. 853; 44 A. 185; 30 M. L. T. 220; 9 O. 
L. J. 81; 42 M. L. J. 584; 25 O. 0.8; 20 A. L. J.476 
J. 468; 24 Bom. L. R. 695; (1922) M. W. N. 


.l. R. 1922 P. O.17; 4U.P. L. R, (P. C.) 50; 
W. N. 79; 49 I. A. 60(P. C.). 
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the raison d'etre of the decision of their. 
Lordships of the Judicial Oommittee in 
the case of Muhammad  Sher Khan v, 
Swami Dayal (7), above referred to, i8. 
that under s. 60 ofthe Transfer of Pro- 
perty Act the mortgagor is: given by 
Statute a right to’ redeem the property 
at any time after the principal money: 
has become payable and that statutory 
tight cannot be defeated by any agree- 
ment between the parties themselves, 
The expression "payable" would, no doubt, 
have tobe construed with reference to 
the person regarding whom it i8 used in the 
context. If used with reference to the mort- 
gagorit would signify the right of the mort- 
gagors to pay up the amount due obligi g 
the mortgagees to accept the same, and 
with reference to the mortgagee it would 
signify the right of the mortgagee to claim 
payment. 

In the present case it is significant 
that the primary provision ‘and 
Scheme set outin the deed of mortgage 
was for the payment annually ofa sum 
of Rs, 250 by oron behalf of the morte 
gagors to the mortgagee without an 
reference to the usufruct, and, therefore 
it must be held that apart from other 
provisions the mortgage amount became 
payable under the terms of the deed at 
any rate by the end of the period 
calculated on the . said basis of Rs. 250 
per annum, that isto say, as stated at the 
Bar in tenor eleven years. If, therefore 
under the instrument of mortgage the 
amount became payable at the end of 
such period, son the application of the 
principle enunciated by their Lordships of 
the Judicial Committee in the case of 
Mohammad Sher Khan v. Swami Dayal (7) 
it is clear that the right to redeem accru- 
ing to the mortgagor then, cannot be deemed 
to have been taken away by any other condi- 
tion in the contrast. ‘The lower Court was 
therefore, wrong in dismissing the plaint 
iff's suit. The plaintiff is, in my judgment 
therefore, entitled to a decree for redemp- 
tion of the mortgaged property on the pay~ 
ment of what may be found due to the mort- 
gagee on the taking of the accounts. < 

The learned Vakil for the appellant 
attempted to attack the finding of the learn- 
ed Subordinate Judge with regard to the 
figures. It was argued that the lower Court 
shoulda have found that a larger amount 
than has been given credit for to the mort- 
gagor had been received by the mortgagee 


983 
from the profits, It hae been found that from 
the date of the mortgage in 1903 till 1903 
the mortgagors were themselves in pos- 
session, There arises therefore with 
reference to that period no question of 
accounting. -As regards the period of two 
years 1909 and 1910 the lower Court hag 


found that only asum of Rs, 183, payment. 


of which was endorsed on the lease, had 
been received by the mortgagee. With 
regard to the subsequent period from 
1910 to 1914 the mortgagors are credited 
from 1911 at Rs. 250 per annum and no 
question, therefore, can really be raised 
with regard theretc. The Subordinate 
Judge has found that in respect of the 
years 1909-1910 only a sum of Rs. 183 
payment of which was endorsed on the 
lease had been received by the mo:tgagee. I 
see no reason to interfere with that finding. 
The lower Court has given reasons for 
the finding it has arrived at with regard to 
the figures in the various years and I do not 
feel persuaded that the lower Court was 
wrong in respeot ofany of thefigures, I 
accept, therefore, the findings of the lower 
Court with regard to the amount. 

In the result, therefore, the appeal is 
allowed and the dismissal of the suit by 
the lower Court is set aside, and instead 
there will be a decree in favour of the 
plaintiff for redemption of the suit mort- 
gage on payment of the balance of 
principal and interest due as hereinafter set 
out. Interest at 12 annas per cent. per 
mensem will be calculated ^n the principal 
sum of Rs. 1,500 from the date of the mort- 

age up to-date and the payments found 

ue and set out in paras. 31 and 34 of 
the Subordinate Judge's judgment will 
first be appropriated towards the interest 
due under the bond, If after such ap- 
propriation it should be found that 
at any time all the interest due had 
basen paid off, the balance of any pay- 
ment? will be applied to the reduction of the 
principal amount and on such reduction 
the principal amount so paid off will 
conse to carry interest any further. The 
balance of the principal amount will carry 
further interest at the contract rate till 
time fixed for redemption. On these 
findings the case is remanded to the lower 
Oourt for the taking of further accounts 
from the date of the judgment of the lower 
Court and fixing a date for rede1iption and 
passing a final decree. Defendants-respond- 
ents Nos. 2 to 4are exonerated from the 
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plaintiff's claim. No costs, The réspondenté 
will pay the appellant her costs throughout 
subject to payment by the plaintiff-appel< 
lant of the costs of the defendants-respond-~ 
ents both in this and in the lower Court 
proportionate to the amount of the plaintiff'a 
claiin over and above the mortgage amount 
for which amount the Court-fee paid by 
plaintiff will be disallowed. | 

Phillips, J.—In this case I have found 
it difficult to arrive at the true meaning of . 
the mortgage-deed in suit and feel con- 
siderable doubt as to whether there is any 
personal covenant to pay by the mort- 
gagors, except in certain contingencies, 
which have not occurred. As, however, it 
is clear from the terms of the document, 
that the parties contemplated its discharge 
within 12 or 13 years, and that period has 
long elapsed, I accept my learned brother's 
view that the mortgage amount is now pay- 
able and the time for redemption has arriv- 
ed and agree in the order proposed. 

V. N. V, Appeal allowed; 

Case remanded 


—— o 
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JUDGMENT. 

Wallace, J.—This isan appeal against 
the judgment of Mr. Justice Devadoss in 
8. A. No. 51 of 1922.* The point for deci- 
sionis whether a guardian of a Hindu 
minor can bind his ward ‘by a personal 
covenant forsale of the minor's estate so 
that specific performance of the contract 
may be decreed against the minor. The 
learned Judge held on the authority of 
a Full] Bench ruling in Batchu Rama 
Jogayya v. Vajjula Jagannadham (1) that 
the minor can be so bound. Before us 
it has been argued that that Full: Bench 
ruling does not goso far as the learned 
‘Judge takes it, and I am of opinion that 
this contention is well-founded. : 

It may be taken for purposes of argument 
in this case that the proposed sale was 
for necessary purposes. The same was 
‘the casein the Full Bench ruling. The 
question referred to the Full Banch was: 
“whether any decree, and if so, what 
decree can be passed against e minor or 
his estate on @ covenant entered into on 
his behalf bya guardian for his benefit, 
under which covenant no charge is made 
on the estate,” and in answering this 
question full weight was fgiven bythe 
Full Bench to the decision of ihe Privy 
Council in Waghela Rajsanji v. Shekh 
Masludin (2) which was interpreted to mean 
thatthe guardian of a Hindu minor could 
not bind his ward by a personal covenant. 
That is how the learned Chie? Justice 
begins his judgment, and he proceeds to 
lay down that the general proposition 
laid down by the Privy Council will not 


‘affect the liability of the minor’s estate’ 


for necessary purposes, and he points out 
that in all the cases cited before the 
Full Bench the minor's estate could have 
been made liable independently of any 
contract by the guardian. He answered 
ihe question referred by saying that a 


(1) 49 Ind. Cas. 872; 42 M. 185: 95 M. L. T. 23:9 L. 
W. 229: 36 M. L. J. 29; (1919) M. W. N. 148 (F. B.). 

(2) 11 B. 551; 14 I. A, 89; 11 Ind. Jur. 315; 5 Sar. 
P. `O. J. 16; 6 Ind. Dec. (N. s.) 364 (P. O.) - 


"gee 82 Ind. Cas.9:208—[Ed] TT 
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decree cannot be passed against a minoj 
or his estate on a covenant entered. into 
on his behalf by his guardian for hia 
benefit, evidently drawing a distinction 
between a purpose of benefit and a pur- 
pose of necessity. The other two learned 
Judges were agreed that Waghela Raj- 
sanji v. Shekh  Masludin (2) meant 
that an onerous covenant cannot be im- 
posed by the guardian upon the person 
or property of a Hindu minor, but laid 
down that wherea Hindu minor's estate 
would be liable but for the interposition 
of the guardian, an undertaking by the 
latter of that liability would bind. the 
estate, and that the Privy Oouncil ruling 
in Waghela Hajsanji_v. Shekh Masludin (2) 
did not affect the Hindu Law liability 
ofaminor, They answered the question 
by saying that adecree can be passed on 
a contract by the guardianin cases where 
the minor's estate would have been liable 
under his personal law. I take this to 
mean thata guardian can binda minor 
by contract or personal covenant only so 
far as his Hindu Law obligation will 
bind him,that when a contract by a 
guardian undertakes on behalf of the 
minor no more than the liability which 
the minor carries under his personal 
Hindu Law, that is, when the guardian's 
contract merely embodies that Hindy 
Law liability of. the minor, it can be 
enforced against the minor; and that this 
is the sole exception to the general law 


‘that a guardian cannot bind the minor 


by a personal covenant. That this is 
their meaning is indicated by the statement 
of Seshagiri Aiyar, J., that his conclusion 
was the same asthat of thelearned Ohief 
Justice, only that it was put in other 
words. So that the Full Bench case 
comes io this, that in so far and only 
in so far, as the contract by the guardian 
embodies the personal Hindu Law liability 
of the minor, it is enforceable against 
the minor and in so far as it goes beyond 
that it comes under the, general 
rule that a guardian cannot bind 
his ward by a personal covenant. The 
principle is cleer. By such a restrict- 
ed covenant the guardian is not lay- 
ing on the minor any greater burden 
than he already has to bear under hig 
personal law and, therefore, to enforce 
the covenant by the guardian is merely to 
enforce a liability which tke minor hag 
aliunde tọ carry. ©. c. d 
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" Now in the case before us, in which it 
is cought to hold the minor liable for 
specific performance of a contract by his 
guirdian to sell his property, it is obvious 
that the covenant goes beyond the per- 
sonal Hindu Law liability of the minor. 
Hindu Law does not compel him to dis- 
charge debts for necessary purposes by 
contracting tosell his property; it merely 
compels him to discharge the debts; it 
does not lay down the method 
in: which ho shall discharge them or 
restrict him to.any one method; itis not 
concerned with what method he adopts, 
provided the debts are discharged, It 
appears to me, therefore, that on this 
ground aloneit must be held that the 
minor is not bound by the guardian's 
covenant inthis suit, The minor's per- 
sonal liability extends only to the discharge 
of. the debt. He may choose his own 
‘method, by selling land or borrowing 
elsewhere, by mortgage, by suffering decree 
in asuit. He cannot. be forced by the 
Jawto adoptone particular method nor 
is there any authority for that proposition 
in. Batchu Rama Jogayya v. Vajjula 
Jagannadham (1). Inthis view I. do not 
think it necessary to consider at length 
most ofthe cases cited beforeus. Ishall 
deal with those cases put forward by the 
rospondent as ‘indicating in his view 
that the general proposition deduced 
from Waghela' Rajsanji v. Shekh Masludin 
(2) is too wide, and that a Hindu guardian 
mar, in c2rtain circumstances, bind his 
ward by a personal covenant. which -goes 
beyond the ordinary Hindu Law liability 
of the ward. These cases are Watson & 
Co. v. Sham Lal Mitter (3), Krishnasami v, 
Sundarappayyar (4) and Padma ‘Krishna 
Chettiar v, Nagamani Ammal (5). In Watson 
& Co, v. Sham Lal Mitter (3) a kabuliyat 
signed by the guardian agieeing to pay 
au enhanced rent.forland was held bind- 
‘ing on the ward. But this was really-a 


ease, not of à contract but of acompromise ` 


of litigation, andIdo not find it of much 
assistance here, Krishnasami v. Sun- 
darappayyar (4) isa ruling of a Bench of 
this Court in which it' was held that a 
contact by a guardian of Hindu minor 
for tale of his land was . binding 
on ,the winor. It proceeded on the 


(3) 15 O. & 14 I. A. 178; 11 Ind. Jur. 295; 5 Sar. P. C. 
‘J. 66; 7 Ind. Dee. (N. s.) 591 (P. O4. 

(4)18 M: 415; 5 M. L. J. 161; 6 Ind. Dec. (N. s) 638. 
.. (8)30 Ind, Cas,-574; 89 M. 915; 18 M. L. T. 216, 
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general ground that the English doctrine 
that specific performance cannot be decreed 
against a minor does not hold in this 
country; but the Privy Council has certainly 
laid down the contrary [See Waghela Raj- 
sanji v. Shekh Masludin (2) already: cited 
aud Mir Sarwarjan v. Fakhruddin Mahomed ` 
Chowdhury (6). The case in Pad ma Krishna 
Chettiar v. Nagamani Ammal (5) held that 
& promissory note executed by a guardian 
ofa Hindu minor for purposes binding 
on ‘him is enforceable " against his estate. 
Butthis,it appears to me, would: come 
directly within the ambit of Batchu Rama 
Jogayya v. Vajjula Jagannadham (1) and 
is in fact decided on the very same line 
of argument. A very similar case-is in 
TirumalaiMuthuveera Paramasiva Venkita- 
sami Naickerv. Muthusamy Pillai (7). 
Other cases cited before us may be 
very shortly dealt with. In Abdul Ha 
v. Muhammad Yahya Khan(8) one learned : 
Judge of the ‘Patna -High Court has 
held that the Privy Council case in Mir 
Sarwarjan v. Fakhruddin Mahomed Chow- 
dhury (6) means that “it is quite impos- 
sible for the Court to decree specific per- . 
formance against a minor." So holds a 
Calcutta Bench in Srinath Bhattacharjee v. 
Jotindra Mohan Chatterjee -(9). In Firm 
Swarath Ram Ram Saran v. kam Bailabh 
(10) a Bench of Judges also favour that 
interpretation although they'do not de- 
finitely decide on it. Io Innatunnessa 
Bibi v. Janaki Nath Sircar (11) a Bench 
of the Calcutta High Court held that a > 
contract by a guardian to sell the minor's 
property would bind the minor where the 
District Court had sanctioned the contract. 
No reasons are given. One of the learned 
Judges who. wasa party to that decision 
declined in a subseqrent decsion re- 
ported as Tarini Kumar: Duita v. Seish 
Chandra Das (12) to decide the 
general issue whether a suit for specific 


(6) 13 Ind. Cas. 381; $9 O. 232; 16 0. W. N. 74; 
(1912) M. W.N.22: 9 A. D. J. 33: 15 0.1. J. 69; 14 
Bom. L. R. 5; 21 M. L. J. 1156; 11 M. L. T. 8; 39 1. A. 


1 (P. C. , 
(7) 43 Ind. Cas. 949; 34 M. L, J. 177; 23 M. L. T. 
0 s 


(8) 78 Ind. Cas. 483; A. I. R. 1924 Pat. 81; 4PL. T, 
553; 2 Pat. L. R. 181. E d 

(9) 89 Ind. Cas. 892; 30 C.W. N. 263. A. I. R. 1926 
Cal. 445. 2 

(10) &9 Ind. Cas. 27; 47 A. 784; 23 A.-L. J. 625; L: R, 
6 A. 465 Civ.; A. I. R. 1925 All. 595. 
. (11) 40 Ind. Cas. 490; 22 O. W. N. 477. 

(12) 85 Ind. Cas. 667; A. I. R. 1925 Cal, 1160, 
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performance of a contract for sale of 
minors property entered into by a 
guardian with permission- of Court, was 
maintainable. - Chodavarapu Narayana 
Row v. Chennuru Venkatasubba Row (13), 
a decision of this Court, follows Mir 
Sarwarjan v. Fakhruddin Mahomed 
Chowdhury (6) and Sanka Krishnamurthi 
v. Bank of Burma (14) follows Waghela 
Rajsanji v. Shekh Masludin (2). 

lt was argued for the respondent that, on 
general principles if a contract to sell by 
the guardian is not binding on the minor, 
the subsequent sale based on such contract 
must also be not binding. This contention 
does not resolve the difficulty in the re- 
spondent’s way created by the Privy Council 
decisions, and would, if pressed to its logical 
conclusion, imply that no sales of a minor's 
property by his guardian even for necessary 
purposes can bind the minor, The solu- 
tion of this problem is, I think, to be found 
in the view of the concurring Judges 
in Batchu Rama Jogayya-v. Vajjula 
Jagannadham (1). When the sale has been 
completed there isno longer any Hindu Law 
liability on the minor. His debt has 
disappeared by the sale and his liability is, 
therefore, at an end. 

Imust hold; therefore, that the plaintiff 
cannot in law enforce on this minor specific 
performance of the guardian’s contract to 
sell his estate. There was no mutuality 
in the contract and the contract is, there- 
fore, void. Since the'plaintiff cannot enforce 
iton the minor, he cannot enforce it on 
any third party, such as the 3rd defendant, 
to whom the land was subsequently sold by 
the guardian. The 3rd defendant cannot in 
any sense be in the position of a trustee for 
the plaintiff of the property, since the 
plaintiff-could not enforce his original 
contract, . 

. In the result the decree of the learned 
Judge must be reversed. We reverse it and 


restore that of the lower Appellate Court. 


with costs to the 8rd defendant throughout 
to be paid by plaintiff. , 
Thiruvenkatachariar, J.—I have 
had the advantage of perusing the judgment 
of my learned brother. I agree with him; 
but as the question is one of some import- 
ance and we are differing from Mr. Justice 
Devadoss I wish to add afew words. 


(13)55 Ind. Cas. 377; 38 M. L. J. 77; (1920) M. W, N. 
64. 


129; 27 M. L. T. 2 
(14) 11 Ind. Cas. 79; 35 M.692, (191) 1 M, W,N, 


865; 21 M, L, J. 620; 11 M L. T, 80, 
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The main question argued before yg i, 


as follows: Is an agreement of sale of the 
immoveable property o! a Hindu minor 


entered into on his behalf by his natural 
guardian, assuming the same to 
have been entered into for necessity 


binding on the minor and enforceable 
specifically against him ? : 

As regards the powers of a natural 
guardien of a minor to deal with the minor's 
estate and bind the minor by his contracts 
the following propositions are well-estab- 
lished : 

1. The guardian may in case of necessity 
sell or mortgage his ward’s property to the 
extent of such necessity, 

2, The guardian may also, without 
charging the estate, contract loans for 
necessary purposes which he could not 
otherwise ,meet; the term necessary pur- 
poses being understood as comprising all 
thatis necessary to meet the wants of 
the minor and of other members of his 
family who have claims either against him 
personally or against his estate, The 
creditor in such cases’ cannot enforce the 
claim against the minor personally but 
may eaforce it against his properties, 

. 3. The guardian cannot enter into any 
covenants in the nameof the ward go as 
to impose a- personal liability upon him. 

In my opinion the present case falls under 
the third proposition whereas the case in 
Batchu Ramajogayya v. Vajjula Jagan- 
nadham (1) falls under the second proposi- 
tion, as Ishall show presently. Thesuitin 
this case which was brought by therespond- 
ent is to enforée an agreement entered into 
by the minor'snatural guardian bindingthe 
minor to convey to the plaintiff certain im- 
moveable properties belonging to him for 
the purpose of discharging debts already 
due to him by the father of the minors 
and which may be enforced against the 
minor's estate which he has'either inherjted 
from his father or to which he has succeed- 
ed by survivorship. Such an agreement 
does notfall under the first proposition, 
as an. agreement of sale does not of itself 
create any right to or interest in immove- 
able property nor does it fall under the 
second because there has been no renewal 
of the debt or covenant on the part of the 
guardian cn the minor's- behalf for the 
re-payment of the debt. The old debt 
still remains asit was before the £glte. 
ment and theonly covenent entered into 
on kehalfof the minor’ is that he wil} 
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convey his properties to the plaintiff in 
consideration of ‘the debts mentioned in 
the agreement, Such a covenant is one, 
which, if valid, impcses a personal liabil- 
ity upon him, It is beyond the competence 
of a natural guardian to enter into such 
covenants on behalf of the ward. This 
position must be taken to be conclusively 
settled by their Lordships of the Privy 
Council in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhury (6) following the ratio 
decidendi of their own previous decision in 
Waghela Rajsanji v. Shekh Masludin (2). 
So far as the covenant is concerned it 
makes no difference whether it is one which 
binds the minor to sell his property or to 
purchase the property of the other party 
to the agreement. In. either case itis a 
covenant imposing upon him personal 
liability, see per Spencer, J., in Choda- 
- varapu Narayana Row, v. Chennuru Ven- 

katasubba Rao (13). 

In Mir Sarwarjan v. Fakhuruddin 
Mahomed Chowdhury (6) the minor on whose 
behalf .a covenant to purchase immoveable 
property wasentered into by his guardian 
brought. a suit to enforce the agreement. 


Their Lordships assuming that the con-- 


tract was for his benefit held, nevertheless, 
.that he could not enforce it, as the agree- 
ment wasnot binding on him, as it was 
incompetent to the guardian to bind him 
by such a covenant which imposes a 
personal liability upon him. As Le was, 
not bound by the agreement, . there was no 
mutuality and hence he cannot enforce it 
specifically against the other party. The 
circumstances that when their Lordships 
were dealing with the case, the- minor had 
attained majority made no difference. 
Being a void agreement it was not capable 
of being ratified by him after ho attained 
majority. The ratio decidendi of this case 
has been held to be equally applicable to 
cases in which anagreement for the sale of 
his froperties entered into by his guardian 
was sought to be specifically enforced 
againststhe minor. ` See Srinath Bhattachar- 
jee v. Jotindra Mohon: Chatterjee (9), Abdul 
Haqv. Muhammad Yahya Khan (8) and 
Firm Swarath .Ram-Ram Saran v. Ram 
Ballabh (10). i 

In Srinath Bhattacharjee v. Jotindra 
Mohon Chatterjee (9) an agreement for the 
sale of the minor’s property was entered 
into on behalf of the minor for payment of 
his father's debt, ` The leafned Judges of 
the Oaleutta High Court held that no dis: 
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tinction can be drawn between the case of 


a covenant. binding a minor to purchase 
property and a covenant binding him to 


sell his property and that the latter cove- | 


nantalso should be held'not binding on 
the minor on theauthority of Mir Sarwar- 


jun v. Fakhruddin Mahomed Chowdhury (6). | 
The learned Judges also pointed out that. 


if the guardian had effected the sale him- 


self for some necessary purpose it would. 


bind the minor but that a contract to-sell 
stood on a different footing. 
Abdul Haq v. Muhammad Yahya Khan (8) 


is a decision of the Patna High Court, the . 
question involved being whether an agree- - 
ment entered into on behalf of the minor: 


for the sale of his properties, can be speci- 
fically enforced against him. The learned 
Judges following Mir 
Fakhruddin Mahomed Chowdhury (6) 
observe that no distinction can be drawn 
between an agreement to - purchase and an 
agreement to sell and that the latter agree- 
ment cannot also be enforced against the 
minor. A further question was also-raised 


-in this case which also is raised in the 


present case, viz., whether the agreement 
can be enforced against a subsequent 


transferee of the same property who took. 


with notice of the prior agreement, The 


learned Judges held that if the minor is not. 


bound by the agreement the transferee is 
alsonot bound by it, 


In Firm Swarath Ram-Ram Saran. v.- 
Ram Ballabh (10) the same view was held. 


thatan agreement which was binding on 
the minor to sell his property cannot be 
specifically enforced as it was a contract to 
enforce a covenant imposing a personal 
obligation on the minorand that the ques- 
tion was concluded by the decision of the 
Privy Oouncil in Mir Sarwarjan v.. Fakrud- 
din Mahomed Chowdhury (6). ‘The present, 
case is on all fours with the above cases, 
but the learned Judge has, however, held 
that the agreement is: specifically enforce- 
able against the minor as itis governed 
by the decision ofa Full Bench of this 
Court in Batchu Rama, Jogayya v. Vajjula 
Jagannadham (1). The material facts of 
that case are as follows: The mother and 
natural guardian ofa minor son borrowed 
for a necessary purpose, tiz, the marriage 
of the minor's sister, a sum of mcney from 
the plaintiffs and to secure the loan she 
executed a deed of mortgage in his favour, 
of the minor’s propertiesand she also enterè 


ed into a covenant on her own behalf tg 
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re-pay thedebt. The mortgagee sued to 
enforce the mortgage but unfortunately for 
him the mortgage which was of properties 
within the Agency tracts of Godaveri, was 
held to be invalid asit could not be validly 
effected without the sanetion ofthe Agent 
to the Governor, which had, not been 
obtained. The mortgage having proved 
invalid the question was, what was the 
remedy open to the plaintiff (creditor) in 
respect of the loan which was found to have 
been incurred out of necessity. The Court 
of first instance gave a decree for the 
creditor against the properties of the minor, 
But on appeal the Agent to the Governor 
held that thecreditor was not entitled to any 
relief at all. There was a further appeal 
to this Court and all that was held asa 
result of the reference to the Full Bench 
was that the creditor was entitled to have 
his loan satisfied out of the properties of 
the minor. All the members of the Full 
Bench agreed that the minor's sister's mar- 
riage wasanecessary purposefor the expenses 
of which the minor’s estate was under the 


law liable, and thatthe loan borrowed for.. 


such purposes out of necessity could 
be enforced against the minor's pro- 
perties. The only apparent difference was 
as to how that conclusion was reached, 
The learned Chief Justice regarded the 
loan to the guardian as supplying a 
necessary for the minor and as governed by 
the principle if not also the language of 
s. 68 of the Indian Contract Act. The 
other two learned Judges held that the 
loan raised by the guardian wes only for 
discharging à pre-existing liability 'and 
that it was within the competence of the 
guardian to raise such a loan and the 
ereditor besides his own remedy against 
the guardian on the personal covenant 
entered into by the latter, had also his 
remedy against the minor's estate on which 
the liability to meet the charge for his 
sister's marriage already rested by law. 
If the creditor had sued the guardien alone on 


the personal covenant and recovered theloan' 


from her, the latter had the right to be 
reimbursed from the estate and the creditor 
could, therefore, stand in her shoes and 
peallowedtoenforce his claim direct against 
the estate itself as had been held in 

revious decisions of this and other Courts. 
fa the result the plaintif was held to be 
entitled to recover the amount due to him 
from the other properties of the minor. I 
respectfully think that Batchu kama- 
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jogayya v. Vajjula Jagannadham (1) 
does not touch the question that arises in 
this case and that it falls, as I have already 
observed, under the second proposition 
mentioned above. The agreement in the 
present case merely provides a mode for' 
discharging the pre-existing liability to 


‘which the minors’ estate was subject, viz., 


by sale of the minors’ property and the 
present suit against the minors is on 
the footing that they are bound by the 
covenant entered into in their names by 
the guardian to convey their properties to 
the plaintiff. Such a covenant is of a 
nature which imposes a personal liability 
on the minor, which according to the 
decision of their Lordships of the Privy 
Council in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhurt (6) must be held 
to be invalid. This suit is brought only to 
enforee that covenant and nothing else. 
The result is that the pre-existing liability 
subsists and it is open to the plaintiff to` 
enforce the same, In fact even prior to the 
present jsuit, he has enforced a prior 
liability of the minors' estate in respect 
of one of the two debts referred to in the 
agreement. as paft consideration for the 
sale, vig." the promissory note debt. Itis 
equally open to him hereafter to enforce 
the mortgage and likewise it is equally 
open to the guardian of the minors or to 
the minors themselves when they come 
of age to discharge that liability by 
raising the requisite funds in some other 
manner. 

As regards the Privy Council case in 
Watson & Co. y. Sham Lal Mitter (3) relied 
on by the respondent. the decision of 
their Lordships that kabuliyat executed by 
the guardian agreeing to pay enhanced rent 
to the patnidar in respect of the holding of- 
the minor was 2 proper arrangement made 
by the guardian and was binding on the 
minor, was based on the special circum- 
stances of the case, viz., that the patnedar 
was entitled to sue for enhancement of rent 
in respect of the holding and a suit for 
enhancement of rent previously brought by 
him against the mother and guardian as 
the representative of the estate had been 
decreed in his favour. That decree may 
technieally not bind the minor, but his 
position qua the patnidar was no better 
than that of his mother and guardian and 
resistance on the minor's behalf to the 
patnidar's claim would only involve the 
minor's estate in litigation, in which the 


og - 


favour of the patnidar.- In these cir- 
cumstances their Lordships held that the 
act of the -guardian.in executing “the 


kabuliyat in which the rate of rent was. 
lower than the rate decreed. against her;:' 
than- the previous rate, . 


though higher 
wasa proper arrangement binding’ on the 
minor. It was: undoubtedly a fair com- 
promise entered into for averting a litiga- 
tion against the minor's. estate and the 


decision, therefore; is authority for the’ 


proposition that itis within the power of 
the guardian to enter into such compro- 
mises on behalf of the ward,- It will ba 
noted thatin this case the liability to pay 
rent in respect of the minor's holding was 
pre-existing and the only objection of the 


arrangement was to fix the amount of that: 


liability, This decision in no way affects 
the rule laid down in Mir Sarwarjan v. 
Fakhruddin Mahomed Chowdhury (6). 

I, therefore, agree that the present case 
falls directly within the authority of the 
decision of the Privy Council in Mir 
Sarwarjan v. Fakhruddin Mahomed Chow- 
dhury (6) and that the view taken by the 
learned Judge based on Baátehu Rama- 
jogayya v. Vajjula Jagannadham (|) can- 
not be sustained: ©  . | 

-One other point was raised before us, 
viz., that though the agreement may not 
be, specifically enforceable against the 
minors it can be enforced against the sub- 
sequent purchaser (3rd defendant) who 


took with notice of the suit agreement.’ 


The short answer to this contention is that 
8.27 (b) of the: Specific Relief Act pre- 
supposes a valid contract. But if the 
original agresment itself is void and 
unenforceable against the minors, it follows 
as held by the learned Judges of the Patna 
High Court in Abdul-Haq v. Muhammad 
Yahya Khan (8) that it cannot be enforced 
against a subsequent transferee from the 
guartlian; . 
"The appellants’ learned Vakil wanted 
to raise some further contentions in support 
of the appeal, but he was stopped pending 
the consideration of the questions we have 
dealt with above and in the view we have 
taken on those questions it becomes 
“unnecessary for us to hear him on those 
questions. - i : 
, In: the result I agree with my learned 
brother in the order passed by him. 
Oe NY Appeal allowed. 
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- MADRAS HIGH COURT... 
Crviz Soir No, 150 or 1923. 1 
December -9, 1927. i 
Present:—Mr. Justice Venkatasubba Rao. 
RAMACHANDRAN-PLAINTIFF 
: versus ` 
O. SABHAPATHY MUDALIAR AND 
: OTHERS— DEFENDANTS. . 07 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
9—Limitaltion Act (IX of 4908), s. 5—Abatement ‘of 
suit—A pplication to set aside abatement—Ignorance of 
law, whether sufficient cause—Absence of mala fides 
effect of. s : 7 ; 

An application to excuse delay in setting aside an 
abatement and bringing. on record the legal 
representatives of a deceased defendant, must be 
granted if the mistake or carelessness is real and 
unintentional and no damage has been done to the. 
other side that cannot be repaired .by costs or other- 
wise; if, on the other hand, the negligence is 
culpable, or there is mala fides on the part of the 
applieant, orirreparable hurt would result to the 
other side, the application must be dismissed. [p. 290, 
col 1.] 5 B 

Collins v. Paddington Vestry (5), followed. et 

The words “sufficient cause" in s. of the 
Limitation Act should receive a liberal construction 
so as to advance substantial justice when no 
negligence or inaction or want of bona fides is 


imputable to theapplicant. [p. 290, col. 2.] 


Case-law considered. . Wb 

7 Where the-nexé friend of a minor plaintiff 
although he was aware ofthe death of the defendant, 
through ignorance of law omitted to bring on 
record the legal representatives of a deceased 
defendant and to apply to set aside the abatement 
in time, on an application to.excuse delay: ~ 

' Held, that since no mala fides .was attributable to» 
the next friend and there was no irreparable harm 
likely to arise to the other side and the question arose 
before judgment, the delay must be excused. [ibid.] 


Application to excuse delay in setting’ 
aside the abatement of the suit- and: 
bringing on record the legal representative’ 
of the deceased defendant. : * 

Messrs. T. R. Venkatesa Iyer and T.M, 
Venugopala Mudaliar, for the Plaintiff. 

Messrs. Kodandaram, S. K: Krishna-: 
machari and T. Krishnaswam Iyer, for the 
Defendant. vL : IE 

JUDGMEN'T.—The point I have to 
decide is, is the abatement of the-suit as 
against the 2nd defendant to be set aside 
or not? The suit is brought on behalf 
of the minor plaintiff by his mother acting - 
as his next friend. The 2nd defendant- 
who was the paternal grandmother of the 


minor and the mother-in-law of the next:. . 


friend, died on, the 25th of April, 1927, 
and no application was made within the 
90 days allowed by the law to bring her: 
legal representative on the record and 


: under O, XXII, r, 4, Civil Proeedur. Code, 


the euit abated as against the 2nd defends 
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ant. The plaintiff. had then a period of ' 
€0 days for applying under O. XXII, r. 9 
for setting aside the abatement. The ap- 
plication was not made within the: time 
allowed, but was made on the 7th of: 
October, 1927, that is, afew days after the ` 
expiry of the aggregate period of 150 days. 
In thia case, under both the provisions. 
of the law that apply, sufficient cause 
should be shown ; first, the applisant must’ 
show ‘sufficient cause” under O. XXII, 
r. 9, for not having brought in time the 
legal representative on the record ; second- 
ly, the applicant must show " sufficient 
cause" under s. 5 of the Limitation Act ' 
for not having made in time tha applica- 
tion to set aside the abatement. The: 
next friend has filed an affidavit admitt- 
ing that she was aware of the death of the 
2nd defendant; indeed, having regard to ` 
the relationship between the parties, it 
would have been futile to deny it. The: 
excuse put forward is, that the next friend 
did not attach any significance to this 
event, that is to say, she was entirely 
ignorant of the fact, that onthe death of 
a party, cértain steps should be taken in. 
the suit, She proseeds to explain that the: 
suit was conducted on her-behalf by her 
aged father and that when the latter went 
to her Counsel for giving instructions, it 
then. came to his knowledge tha: aneces-- 
sary step had not been taken, The point: 
I have to decide is, has a sufficient cause . 
been madeout? In such a case as this, 
it isimpossible to treat the question of' 
." sufficient cause" as consisting of two. 
different parts, as if, what is suficient, for 
one purpose is unconneeted with what is 
sufficient for the other. Itisa continuing 
cause, which cannot admit of a break, and, 
therefore, thé qüestion ultimateiy resolves: 
itself into: is ignorance of law, in the 
circumstances, excusable? The cases on 
the point are by no means uniform and 
to illustrate the wide diversity of judicial 
opinion, I may cite a few, English deci- 
sions on an allied topic. Deeling with 
enlargement of time in regard to filing 
of appeals, Bowen, L. J.,in In re Manchester 
Economic Building Soctety (1), observed : 
“Tf he (the appellant) is asking for what 
may lead to injustice he ought not 
have it except on the terms which would 


prevent avy injustice possibly being 
done * * * * But, if the 

(1) (1884) 24 Oh. D, 488; 53 L, J. Ch, 11549 L, T 
793; 32 W, R. 335. 
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person who ‘is-asking for leave to appeal 
after 21 days isonly asking for what is 
just, why should he not have it?” ` : 

James, L. J., in International Financial 
Society v. City of Moscow Gas Co. (2), takes 
the -very opposite view and is in favour 
of a rigid application of the rule as to 
time, and he observes that the Courts ought 
to-enlarge time only in exceptional cases 
which are thus described: i 

" For instance, where there was anything. 
like misleading on the part’ of the other 
side, or where some mistake had been 
made in the office itself; and a party wes ' 
misled by an officer of the Court, or again, 
where some sudden accident which 
could not have been foreseen—some sudden : 
death, or something of that kind, which 
accounted for the delay; in such cases,’ 
leave might be given." 


A. recent case Im re Coles and. Raven- 
shear (3), again illustrates how, on thia: 
point, widely different views could be 
taken. Collins, M. R., thinks “that the 
relation of rules of practice to the work. 
of jusiice is intended to be that of hand- 
maid rather than mistress" and says that: 
if the point were free from authority he. 
should unhesitatingly -allow- the- time to 
be extended, Cozens-Hardy, L. J.; expresses: 
himself more. or less to the same- effect ; 
whereas Farwell, L. J., takes the view that. 
a mistake "evenon the part. of eminent: 
Oounsel' is. not a sufficient ground, for 
granting the application. In that case, . 
all the Judges- felt, however, bound by: 
the authority of In re Helsby, Ex parte: 
Trustee (4), and declined to grant the ega. 
tension. It nust be noticed, however, that, 
the cazes to which I have referred were 
dealing with applications after judgment, 
for a distinction is made between such 
applications and applications before judge, 
ment, on the ground, that in the cage of: 
an appeala party has a vested right in a. 
subsisting order in his favour, the prineiple. 
being, that the case has been fully heard 
on the merits in the Court below and the 
presumption, until the contrary is shown 
js that the decision of that Court is errrect. 
This difference is clearly brought out 


(2) (1878) 7-Ch. D. 241; 47. L. J. Ch. 268: 37 L. 7p 
736: 26 W. R. 272, . j 

(3) (1907) 1 K. B. 1;-76-L. J, K.B. 27; 95 L, T. FEO” 
3 T. L: R: 32; a 


(4) (1894) 1 Q. B. 42,683 L. J. Q 


B. 205; 0 R. 130; 70 
Ta T, 144; 42 W.R: B18; 1 Manson 4. ^ ^ PN 
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in- Collins v. Paddington Vestry (5), . The 
test laid down by Bramwell, L, J., in that 
case is this: 

“ Has the mistake or carelessness of the 
applicant or his advisers been real and 
unintentional,and can any damage which 
may be occasioned to the respondent by 
granting the indulgence be repaired by 
costs or otherwise? If so, .grant it; if 
not, refuse it." 

This is the test which the learned Lord 
Justice lays down, irrespective of the 
fact whether the application is before or 
after judgment. Adverting to this test, 
Baggallay, L. J., and Thesiger; L.. J., in 
the same case observe that the test is a 
good one if applied to proceedings in the 
action, but aot to applications after the 
action has been tried. 

" We are not bound by the English deci- 
sions on a point like this and I would 
respectfully adopt, in the case of all ap- 
plications, the test laid down by Bramwell, 
L. J. If the mistake or carelessness was 
real and unintentional and no damage has 
been done to the other side that cannot 
be repaired by costs or otherwise, the 
application must be granted; if, on the 
` other hand, the negligence was culpable, 
or there was mala fides on the part of the 
applicant, orirreparable hurt would result 
to the other side, the application must be 
' dismissed. The case with which I am 
dealing does not, however, present much 
difficulty, asthe application made to me 
is one before judgment and not after judg- 
ment. There are several cases decided by 
Oourts in India which support the view I 
am taking. Krishna Mohgn Ghosh v, 
Surapati Banerji (6) isa case decided by 
a Bench of the Calcutta High Court, and 
the facts there are very similar to the 
facts of the -present case. The delay in 
that case was excused and it was held 
that there was sufficient cause, Sudhakar 
Raut v. [Sadasiv Jhatap Singh (7) relates 
to the filing of an appeal and is also 
B decision of the Calcutta High Court. 
The facts were: the father of the ap- 
plicants had died, they were themselves 
minors; their guardian was a female and 
they residedin an out of the way village, 
It was held that there was sufficient cause 


(5) (1880) 5 Q. B. D. 368; 49 D. J.Q. B. 264; 42 L. T, 
B73; 98 W. R. 588. 
(6) 94 Ind. Ces. 020; 29 O. W.N. 472; A. I, B, 1025 


Qal. 021. 
i (n 81 Ind. Cas, 709; 18 C, W, N. 1218 
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and the delay was excused. In Krishnav. 
Chathappan (8) there was a delay in the 
filing of an appeal and it was excused, the 
Court holding that the words “sufficient 
cause” should receive aliberal construction 
so as to advance substantial justice when 
no negligence or inaction or want of bona 
fide isimputable to the appellant. In the 
same case, the learned Judges stated that 
they were not prepared to hold that a 
mistake of law is under no circumstances & 
sufficient cause. I may also refer to Shib 
Dayal v. Jagannath Prasad (9), where a 
Full Bench of the Allahabad High Court 
took a similar view, after expressly holding 
that the rigid rule applied in English 
Courts ought not to be applied in India. 

.In this ease, there is an additional reason 
for holding that the delay ought to be 
excused, The plaintiff is a minor and he 
cannot befinally deprived of his right by 
the negligence of his next friend and it is 
open to him to say that he is not bcurd 
by the result of this action and file a fresh 
suit. The question, then, is, ishe to be 
allowed to continue the suit, or be driven 
to another action? This, to my wind, 
must be an additional reason for granting 
the application, I have come to the ccn- 
clusion that the delay must be excused end 
I set aside the abatement and direct that 
Batcham mal and Kannammal be brought on 
the record asthe legal representatives of 
the 2nd defendant. 

The 1st defendant's costs of the applica» 
tion shall be costs in the cause and I certify 
for Counsel for him, 

v. N. V. 

A, NL A 


8) 13 M. 269; 4 Ind. Dee. (N. 8.) &99, 
9) 68 Ind. Cas. 812; 44 A. 636; 20 A, L, J. 674; A L 
R. 1922 All, 490 (F. B). 
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MADRAS HIGH COURT. 


ORDINARY OkIGINAL CIVIL JURISDICTION 
Crvin Suit No. 077 oF 1926. . 
November 21, 1927. 
Present:—Mr. Justice Venkatasubba Rao, 
S. ALWAR CHETTY-—PrAINTIFF 
` versus 
K. JAGANNATHA AIYAR 
AND OTSERS— DEFENDANTS. 

Transfer of Property Act (IV of 1882), ss. 8, 55, 59, 
101—Equitable mortgage—Letter containing bargain 
between parties—Registration—Vendor and purchaser 
—Vendor's lien for unpaid purchase-money—Direction 
tovendee to pay vendor's creditor—Lien, whether 
extinguished— Deposit of sale-deed by purchaser as 
collateral security—Constructive notice of vendor's 
lien— Reconveyance by vendee to vendor—Equitable 
mortgage, whether has priority over vendor's lien. 

Where in creating an equitable mortgage by 
deposit of title-deeds, the mortgagor passed on to the 
mortgagee a letter as follows:—‘“AsI personally told 
you yesterday, I send herewith a sale-deed, dated 
the 9th November, 1922.... Kindly accept this 
deed as collateral security........ On payment of 
Rs. 3,000 within the 20th instant, I shall take the 
above deed...... oe i 

Held, thatthe letter clearly constituted the bargain 
between the parties and was not merely a record of 
an already completed transaction and since it was 
unregistered no valid equitable mortgage was created, 
[p. 231,col. 2; p. 292, col. 1.] 

Ramakrishna Dass Chandrathna Doss v, Kesavalu 
Chetty (1) and Subramonian v. Lutchman (2), followed, 

A contract to forego the vendor's lien for unpaid 
purchase-money is not to be necessarily inferred from 
the fact that either the whole or a part ofthe price 
was to be paid by the purchaser tothe creditors of 
the vendor. (p. 292, col. 2.] i - 

Webb v. Macpherson (3), Followed. 

Under s. 3 of the Trànsfer of Property Act, a person 
is said to have "notice" of a fact when he actually 
knows that fact, or, when but for gross negligence, he 
would have known it. [p. 292, col. 2; p. 293, col. 1.] 

Wherea purchaser deposits his sale-deed with a 
third person as collateral security for a debt and 
the sale-deed shows that part of the purchase-money 
is unpaid, itis the duty of the mortgagee to inquire 
whether the purchaser has since paid the balance of 
the purchase money, and where the mortgagee fails 
to doso and there is'stilla balance of unpaid pur- 
chase-money due to the vendor, the mortgagee must 
.be held to have had constructive notice of the lien 
for unpaid purchase-money which the vendor has as 
against the vendee. Where under such circumstances 
the vendor obtainsa reconveyance of the properties 
from, his vendee the vendor's lien continues to subsist, 
an would have priority over the mortgage. [p. 293, 
col. 1. 

Suit to enforce an equitable mortgage. 

Messrs. T. C. A, Anandalwan, for the 
Plaintiff, . . 

Messrs, T. C. A. Bashyam, 8, Krishna- 
murthi Aiyar, S. Panchapakesa Sastri and 
N. Purushothama Aiyangar, for the Defend- 
Ante, : , : 

JUDGMENT.—The contest in -this 
fads is between the plaintiff and the 


prd defendant, It relates to two questiona: — 
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(1) Js the equitable mortgage in favour of 


“the plaintiff valid? 


(2) Has the 3rd defendant a vendor's lien 
for unpaid purchase money, which can be 
enforced? i 

The Ist defendant mortgaged with the 
plaintiff on the 27th of June, 1918, his 
house at Madras for securing a sum of 
Rs. 8,000, which was lent. The mortgage 
was effected by a registered deed. The 
lst defendant made continued default in 
payment and the plaintiff thereupon 
threatened to bring thé property to sale. It 
was at this juncture that ‘the alleged 
equitable mortgage was made. The lst 
defendant wrote to the plaintiff on the Ist 
February, 1926, thus: . 

"As I personally told you yesterday, 1 
send herewith a sale-deed dated the 9th. 
November, 1922,............ Kindly accept this 
deed as collateral seeurity.................. On 
payment of Rs. 3,000 within the 2uth instant, 
I shall take the above deed..................... ” 
~ The object was to secure the payment of 
a part of the amount already due under the 
original mortgage, I may add that this 
transaction relates toa mofussil property. 
The contention of the 3rd defendant is, 
that the letter of the lst February cons 
stitutes the contract, and that as it has not 
been registered, no valid equitable mort- 
gage has been created. The question in 
such cases is, does the- document ib ques- 
tion constitute the barfain between the ` 
parties? If it does, the writing excludes 
oral evidence and no such evidence can be 
given. Ifit then be held that the contract 
is contained im the writing, the same 
becomes inadmissible in evidence for want 
of regisiration. The result is, that the 
equitable mortgage cannot be proved, The 
point then is, was there a contract inde- ` 
pendent of this writing or was the writing 
itself the contract? I do not propose to deal 
in any detail with the law, as I have 
fully considered the point in a recent case, 
Ramakrishna Doss Chandrathna Doss v. 
Kesavalu Chetty (1). The letter in the 
present .case closely resembles that in 
Subramonian v. Lutchman (2) It clearly 
constitutes the bargain between the parties 


(1) 102 Ind. Cas. 34; 53 M. L. J, 179; 26 L. W, 28,39 ` 
M. L. T. 69. 

(8)"1 ind. Cas. 650; 50 O. 338; 50 L A. 77; 44 M, 
L. J.602; A. I. R. 1923 P. O. 50; 32 M. L. T. 184; 28 
Bom. L 3.582; 1 R.66; 2 Bur. L. J, 95; 38 OL. T. 
e " W. 446; (1022) M. W.N. 762; 28 O. W, N, 
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and is rot merely a record of an already 
completed tzansaetion. I must, theréfore, 
hold that no valid equitable mortgage was 
created in favour of the plaintiff, — - 

“Wor the latter, it was next argued that I 
musthold that there was an oral agreement 


on the 31st of January, that is, the day. 


previous to the letter in question. There is 
literally no evidence that there was such an 
agreement. The plaintiff refers in ‘his 
plaint in two places, to the fact that the 
mortgage: was madeon the Ist February, 
1928: There is thus no substance in this 
contention. In the circumstances, it is 
unnecessary to enquire whether an agree- 
ment, made previous to the deposit of the 
title-deeds,can constitute a valid equitable 
mortgage. 


Tie next point relates to the vendor's 


lien claimed by the. 3rd defendant. He’ 


was originally the owner and he sold the 
property to the: Ist defendant bya sale- 
deed, dated the 9th of November, 1922. 
The price agreed upon was Rs, 3,500 and 
is made up of three items :— 

1, Rupees 125 paid in cash. 

2. Rupees 1,000 which the purchaser was 
dirécted to pay to one K, to whom the 
vendor owed money, on a promissory note, 
dated the 19th October; 1919. E 
. & Rupees 374 which the'purchaser was 


directed to pay to one S, to whom the’ 


vendor owed money, on & promissory note 
(date not given.) NE i, 
The consideration is thus in two parts. 
Tt consists of a cash, payment and an 
undertaking by the lst defendant to pay 
the creditors of the vendor. .It has been 
proved that the former did "hot make any 
payment to’ either K or S and’ that, 
asa matter of fact, the debts were fully 
discharged by the vendor himself long 
subsequent to the'sale. It iynot suggested 
that there was a novation of the contract 


by reasonof the arrangement set forth in’ 


the gale-deed, that the liability ‘of the 
vendor to pay his debts was extinguished 
and that, with the consent of his. creditors, 
the liability of the first defendant was 
substituted for it. It is thus apparentthat 
there was a part of the purchase-money 
owing to the vendor and the question is: 
was the lien extinguished by reason of the 
first defendant-agreeirg to psy tbe 8rd 
defendant's creditore? The point is dealt 
within Webb v. Macpherson (3). In that 

(3) 30 I. A. 238; 31 C, 57; 13 M. L, eJ. 369, 52cm, L 
Ri. 858; 8 O, W, N. 41; 8 Sar, P. C, J, 664 (B.C), 
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'ease the price was, Rs. 81,210 of which. 


Rs. 30,000 wasto be paid down in cath and 
the balance Rs. 51,200 was to be secured by 


, & separate security was taken in respect of 
that sum, The question, to.be asked in 
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- & deed to be executed. It was’ held that : 
the agreement to defer the payment of the. 

' balance did not exclude the Operation of . : 

the charge, the fact," notwithstanding, that ~ 


such cases is, is the agreementin any way. 


inconsistent with the existence of the 
` charge? Their Lordships held in that caese 


that it wasnot. “The question inits present | ' 


form arose pointedly in Sivasubramania 
Aiyar v. Subramania Aiyar (4). It was 
there held that a contractto forego. the 


e 


vendor's charge is not to be necessarily >` 


‘inferred from the fact that either the whole 
or a part of the price was to be paid by the 
purchaser to a third.party on behalf of the 
vendor. It is contended for the plaintiff 
that the words in the sale-deed in question 
clearly exclude the operation of the charge. 

"The passage inthe sale-deed relied upon 
is: 

."As I have received in the ‘aforesaid 


Voss cedit gis ADAE NANG E gest lw e i uei e with 


powers of alienation by gift, exchange or | 


sale," . ; 3 
One'must not lose sightof the very importe 


ant words in this ‘extract, namely, “in the 


aforesaid manner”, which show that a part 


‘ofthe price remained unpaid. The state- . ` 


ment that the whole price was received is 
a formal statement’ and is qualified by the 
preceding words, and itis the entire docu: 
‘ment that must be lcoked at. However, in 
view ofthis contention, I have sent for the 
printed papers of the case reported as 
Sivasubramania Aiyar v. Subramonia Atyar 


(4), and I find that the words in the sale- .. 
deed in that case are identical with a 
i 


^.words in the ‘sale-deed before ‘me. 
plaintiff's contention fails and I must hold 
ae the 8rd defendant's charge. was not 
lost. 
The next point to decide, is, is the plaintiff 
a transferee with notice of the charge? On 
the evidence, I sm dispcsed to believe that 
‘the plaintiff did rot have actual notice, 
but tbat is hardly necessary. Urders. 3cf 
tLe-Iransfer of-Prcperiy Act, aperscn ig 


eaid to have “notice” of a fect when be. -. 
(4) 37 Ind. Cans. 4297 29° M; 997; 31 M. L, J. 550; (191€) " 


2 AL W. N, 206; 20 M, L. T. 375; 4 D. W, 415. 


t 
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actually knows that fast, or, when-but. for 
gross negligence, he would hava known it. 
The very sale deed, which was deposited 
with the plaintiff, shows that part of the 
purchase-money was unpaid. It was his 
duty to have enquired whether the lst de- 
fendant subsequently paid the balance by 
discharging the debts ofthe vendor, This 
was an inquiry which he ought to have 
made and his abstention from that enquiry 
amounts to negligence. The case directly in 
‘point is Bank of Bombay v. Suleman Somji 
(5). In that case the testator died in 1885, 
leaving by.a Will, to his four elder sons, 
certain immoveable property subject to a 
charge of- Rs. 30,000 in favour of his widow 
and four younger sons and made his four 
elder sons executors of the Will, The latter, 
after their father's death, became indebted 
to the Bank of Bombay and on the 12th of 
January, 1899, executed a mortgage of this 
property in: favour. of the Bank without 
` stating the charge upon it. -In one of the 
documents of title deposited. with the Bank, 
the title of mortgagors was indicated and 
had the Bank investigated the title they 
would have become aware of the Will and 
the charge created thereby on the property: 
It was held thatthe Bank had constructive 
notice of the charge andthe claim of the 
younger sons prevailed. The judgment of 
Sir Lawrence Jenkins, C. J.,-and Batty, J., 
was upheld by the Privy Oouncil, The 
judgment of the Appellate Court is given 
in the report. 
: had madé properinquiry, they would have 
become cognisant of the Will. It further 
shows (and thisis important) that it would 
then become the duty of the Bank to enquire 
whether the legacy had. been discharged or 
not. In the present case,if the plaintiff 
had looked at the sale- deed; he would have 
found that there was a portion of the price 
- which originally remained unpaid. If he 
‘had pursued the inquiry properly, he 
would have known that the lst defendant 
did not carry out his undertaking and 
discharge the debts. The plaintiff, there- 
- fore, must be held to have had constructive 
' notice of the charge. Thus,even granting 
that his equitable mortgage is valid (and I 
have held that it is not), the 3rd defendant's. 
charge must prevail over his mortgage. 
Ih connection with the contention relat- 


(5)-1 Ind. Cas. 369; 35 I. A. 139; 33 B. 1; 10 Bom. L. 
R..1065; 12 O. W. N. 993; 4 M. L. T. 201, 18 M.L. J 
439; 5 A. L. J. 661; 8 C. L. J, 845 (P. O.) 
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ing to the charge, there remains one fuFthe! 
point io deal with.. The 3rd defendant 
finding that the Ist defendant ‘failed..to 
carry out his undertaking- £0 dischargé ‘the 
former's debts, took a re-conyeyance of the 
same property on the 3rd of July, 1926, 
The consideration i is statedto be Rs. 1,500. 
No cash was really paid, but thé amount 


was in fact the aggregate of the debts 
which the Ist defendant had agreed to 


discharge, less, Rs. 325, the sum waived 
when this re-conveyance was executed, 
What really happened was this :: When the 
9rd defendant found that it was hopeless 
to get the Ist defendant to carry out his 
undertaking, the former got the property 
re-conveyed to himself. The alleged equit- 
able mortgage iu favour of the plaintiff was 
created, ag I have said, on the Ist February, 
1926, and the date of the re-zonveyance is 
the 3rd of July, 1926. For the plaintiff, 
it is contended that the vendor$ charge 


became  extinguished by reason of this 
transaction. This argument is scarcely 
tenable. Section 101 of the Transfer of 


Property Act directly applies to the" case 
and the material portion of it runs thus: 

"Where the owner of a charge on im- 
moveable property becomes absolutely en- 
titled to that property, the charge shall be 
extinguished, unless such continuance would 
be for his benefit." 

The principle.underlying the section is 
this. Supposing the mortgagee purchases 
the interest of his mortgagor; if there 
wasan intermediate encumbrance at the 
time of his pyrchase and he was aware of 
it, tha question arises, what was his inten- 
tion when he purchased the property? 
Did he intend to keep his mortgage alive 
or to extinguish it? Ifhe was not aware 
of the intermediate encumbrance, there 
can, inthe very:nature of the case, be no 
question of intention and the section 
assumes that the charge continues to esub- 
sist, the continuance being manifestly in 
his interests. As itis sometimes put, the 
jntention to keep alive his charge „is 
ascribed to him the rule being, thata man 
having aright to actin either of two ways 
shall be assumed to have acted According: 
to his interest. Section 101 is but an 
instance ofthe application of the doctrine 
of subrogation. The case relied upon for 
the plaintiff Bai Reva v. Valimahomed 
Miyamahomed 6) is not in point. Asis point- 

(6) 70 Ind. Cas..912; 46 B. 1009; 24 Bom. L. R. 720; 
m L R; 1922 Bom, 211. 
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ed out in the judgmentsin that case, there 
was no mesne incumbrance outstanding 
at the time, "That distinguishes that case 
from the present. I hold, therefore, that 
the charge in favour of the 3rd defendant 
was not lost .and, even ifit be assumed 
that the equitable mortgage is valid, the 
charge has priority over it and must 
prevail, 

The suit, therefore, against the. 3rd 
defendant stands dismissed. This disposes 
of the case so far as the property in the 
moyussil is concerned, l 


Now turning to the other part of the 
caso, there is no contest, It relates, as I 
have said, to. the property at Madras, 
Thereis a first mortgage in favour of the 

: 9nd defendant, dated the 19th June, 1916, 
and for Rs. 15,000 and a second mortgage 
in favour of plaintiff,dated the 97th June, 
1918, for Rs..8,000. There has been no 
re-payment and the plaintiff is entitled 
to Rs. 8,000 with interest at 9 per cent, per 
annum from the Ist May, 1926, to the date 
fixed forsale and with further interest at 
6 per cent. on the aggregate amount there- 
after. Similarly, the 2nd. defendant is 
entitled to Rs, 15,000 with interest at 
8 percent per annum from the lst August 
1925, to the date fixed for sale and with 
further interest at 6 per cent. on the aggre- 
gate amount thereafter. I accordingly 
pass a mortgage-decree. Time for redemp- 


tion is two months. The Ist defendant shall - 


pay the costs of the 


plaintiff and the 2nd 
defendant. i 


As the plaintif has failed as against the 
3rd defendant. I must direct him to pay the 
latter's cost calculated upon the value of 
his interest; but I must make an order 
that the plaintiff shall get these costs 
ultimately from the Ist defendant. The 
latter isa High Court Vakiland in his con- 
veyance, dated the3rd July; 1926, he makes 
2 definite statement that there are no 
‘encumbrances on the property. He further 
represented to the 3rd defendant that 
he was not in a position to- produce the 
original sale-deed, as it had become 
mixed up with his papers and search 
“was necessary. At that time he had parted 
with thatdeed to the plaintiff intending 
to create an equitable mortgage. The state- 
ment he made wesa gross faleehood. He 
intended to deceive either the plaintiff 
or the 3rd defendant and in*the event has 
succeeded in deceiving the plaintiff. That 
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isthe reason for this order I have made in 
regard to costs, j 


y. N. Y. Suit dismissed. ` 


. MADRAS HIGH COURT. 
APPEAL 4GAINST Orvue No. 248 or 1925, 
; October 20,1927. ` f 
Present :—Justice Sir Kumaraswami. 
-Bastriar, Kr , and Mr. Justice Wallace. 
K. VENKATARAYA PRABHU— . 
PETITIONER— APPELLANT ~“ Bt 
versus . | rc 
VASUDEVA PRABHU AND OTHERS -` 
DEFENDANTS—RESPONDENTS.:  - 

Religious endowment—Trust—Absence of -provision 
as to devolution of trusteeship—Death of trustee— 
Right of founder to appoint successor-—Joint dedication 
-Death of one trustee—Right of other to appoint new 
trustee; — ^. i . ee 

The founder ofa trust or his heirs have the right 
to appoint trustees in case of failure of trustees or 
where the deed of trust does not make provision for 
the appointment of trustees to succeed to the 
incumbents mentioned in the deed. [p. 296, col. 1.7 

Where two or more persons create a trust over 
properties belonging to each absolutely, the surviving 
trustee has not got the right to appoint trustees in 
the absence of any express power conferred on him. 
The general rule is that the heirs of the founder or 
founders have such aright. [p. 296, col. 2.] ; 

. Where two persons founda trust and no provision 
is made forsubsequent trustees oras to how the 
trusteeship is to devolve onthe death of the existing 
trustees, the equitable rule will be to vest the 
power of appointment of the trustee or trustees in g 
all the founders or their representatives and not to 
give it to one of such founders or his representatives 
merely because he happens to survive the other 
trustee, [ibid.] - 

No trust should fail or be prejudiced for want of 
a properly constituted trustee [ibid.] 

Civil miscellaneous appeal against an 
order of the Court of the Subordinate . 
Judge, South Kanara, in 'R. E. P, No. 140 
of 1923, "ne SN 

Mr. S.T. Srinivasagopalachariar, for the 
Appellant. 

Messrs. B. Sitarama Rao, K. V, Adiga, 
K. Srinivasa Rao and K. Sundara Rao, for 
the Respondents. : 


“ JSUDGMENT.—This appeal arises out 
of an order passed by’ the Subordinate 
Judge dismissing the pe itioner's applica- 
tion to execute the decree passed in O, S. 


-No. 78 of 1914. The facts leading up to the 


execution application are shortly these. 
Upendra Prabbu and Ramkrishna Prabbu 
were brothers and succeeded to certain 
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properties as reversioners. O. S. No. 78 of 
1914 was filed :by Ramakrishna Prabhu 
against Upendra Prabbu for partition and a 
compromise decree was passed. By the 
compromise decree certain properties were 
set apart for the performance of certain 
religious trusts and schedules A to D relate 
to the trust and its performance. Schedule 
A refera to the immoveable properties set 
apart for the trust, schedule B refers to 
the moveables, suhedule O refers to the 
performance of the trust and the various 
acts to be done by the trustee and schedule 
D refers to the properties which are made 
security for the due performances of the 
trusts by trustee, Upendra Prabhu, the 
elder brother, was constituted by the 


rajinama decree the trustee but as he was. 


old and blind his son Srinivasa Prabbu was 
allowed to be in actual management of the 
trust properties and to perform the trusts. 
The rajinam decree provided that if there 
was default in performing the duties 


mentioned in schedule O, then Ramakrishna - 


Prabhu, the plaintiff in the suit, was given 


immoveable and moveable properties in 
execution. As regards the rights of 
Ramakrishna Prabhu after taking posses- 
sion the decree runs as follows;—‘When 
the plaintiff would accordingly take 
possession of the said properties, he will be 
fully entitled to collect the value of the 
moveable properties which are found 
wanting and the amount fixed cf the 
expenses of the viniyogas which are left 
unperformed-and also the amount of Court 
costs together with interest thereon at 12 
per cent. per annum on the liability of the 
immoveable property mentioned in D list 
attached hereto and belonging to the 
defendants. The plaintiff should take 
possession of the property accordingly, 
collect the produce thereof, pay the tirva of 
the same and perpetually get performed all 
the viniyogas shown in C list without 
obstruction and any omission whatever. And 
the property called “padi” consisting ‘of 
S. F. No. 23/10,3,8,7,1,11,4 and S. F. No. 
27/11,2,7,4,9 out of the property allotted 
to his share must be liable in that respect. 
Besides he should spend the amount col- 
lected for the acts left unperformed.” 

The decree goes on to stata that both 
Ramakrishna Prabhu and Upendra Prabha 
should act jointly as regards the repairs to 
the trust house, the distribution of rice te 


the poor and the cutting of trees standing 
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on the trust property, Upendra Prabhu, . 
the trustee, committed default and'this led 
to the proceedings in execution. The 
matter came upon two occasions to the 
High Court and it was decided that the . 
decree was executable, that Upendra Prabhu 
committed default which was gross and 
persistent and. that he is notentitled to 
any relief against fofeiture. Ramakrishna 
Prabhu went on with the execution and 
recovered the properties in schedule A, 
Further proceedings were taken by him as 
regards making good by the defendant of 
certain properties which he said were 
missing and for other reliefs. Ramakrishna 


-Prabhu died before the decree could be 


fully executed. He, however, executed two 
documents. The firstis Ex. M dated the 
94th of September, 1920, It is a registered 
deed of trust which after referring to the 


- execution proceeding empowered the appel- 


lant to conduct the further execution 
proceedings and take possession of the 
properties. The deed states that Rama- 
krishna Prabhu appointed the appellant as 


the right to get possession of all the: his sole representative and relinquished 


all his rights ia his favour and conferred 
them on the appellant so that the appellant 
and his male children may from generation: 
to generation perform the duties of trustee. 
In spite of this document, however, pro- 
ceedings were continued by Ramakrishna 


“Prabhu, The next document that Rama- 
‘krishna Prabbu 


executed is a Will Ex. 
L dated the 15th of May, 1923. It recites the 
previous document, The material portion 


‘of the Will runs as follows: —“As | per the 


trust-deed executed by me in favour of 
Venkataraya, he alone without any sort of 
objection from Annappa (elder brother) 
should become entitled to and should 
realise all reliefs which have accrued or 
may hereafter accrue against the respond- 
ent Srinivasa Prabhu. My intention that 
Venkataraya should collect all amounts in 


‘respect of all claims of whatever nature 


against Srinivasa Prabhu is expressed both 


-in the settlement deed and trust deed 


executed by me in his favour, I have 
made it more explicit by this document," . 

On the death of Ramakrishna Prabhu the 
appellant applied to execute the decree but 
this application was dismissed on the 
ground that Ramakrishna Prabu had no 
power to leava either the deed of settlement 
or the Will. . y 

The main contention of Mr. Srinivasa 
Gopalachari for the- ‘appellant ia that as 
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default has been committed by Upendra 
Prabhu who was constituted trustee by the 
compromise decree, he, by virtue of the 
terms of that decree has lost all his rights, 
that thereupon Ramakrishna Prabhu his 
brother became entitled solely to the 
rights of the temple and that theclause in 
the decree “that the plaintiff should take 
possession of the property accordingly 
collect the produce thereof pay the tirva of 
the same and perpetually get performed all 
the viniyogas" confers on him the right to 
‘appoint his successor. We are unable to 
uphold this contention having regard to the 
. terms of the compromise decree, It should 
.be remembered that the property which 
was Bet apart for the performance of these 
. trusts was not jointfamily property so as to 


. give any rights of survivorship but property 


, which Ramakrishna Prabhu and Upendra 
. Prabhu got as reversioners, They were ten- 
ants-in-common and we think that Upendra 
Prabhu’s son has as much right to take part 
. in the appointment of trustee on thedeath of 
Upendra Prabhu and Ramakrishna Prabhu 
as either Ramakrishna Prabhu or his sons. 
The use of the words “perpetually get 
performance” does not by itself give an 
estate descendible to Ramakrishna Prabhu 
and his heirs. We need only refer to 
. Rajaram v. Narasinga (D, which refers 
to and follows. the decision of the 
Privy Councilin Tulshi Pershad Singh v. 
Ramnarain Singh (2) where similar words 
. in. cases of grants were held not to convey 
a heritable estate. It should also be re- 
membered-that even when Upendra Prabhu 
commits default and Ramakrishna takes 
possession, Upendra Prabhu or his heirs 
have to be consulted as regards the various 
acts relating to the trust and the repairs to 
the trust property. The general rule of 
law is that the founder of a trust or his 
heirs have the right to appoint trustees 
in case of failure of trustees or where the 
deed of trust does not make provision for 
the appointment of trustees to succeed to 
the incumbents mentioned in the deed. 
In the present case we do not think the 
rajinama decree contemplates what is to 
happen on Ramakrishna  Prabhu's death. 
No power is given under the decree to 
Ramakrishna Prabhu to appoint a succes- 
sor. If Upendra Prabhu had not committed 
defaultand continued, it cannot be said 

(1) 15 M. 199; 5 Ind, Dee. (N. s.) 490. 


(2) 12 C. 117; 121. À. 205; 9 Ind. Jur, 433; 4 Sar. P. 
©, J, 646; 6 Ind. Dec, (x. 8.) 80 (P. C... 4 Bar. P 
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that under the deed hisson would succeed 
to the exclusion of Ramakrishna Prabhu’s 
branch. If the words “perpetually get 


. performed” donot by themselves vest the 
. trusteeship in Ramakrishna Prabhu's heirs, 


it is difficult to see how Ramakrishna 
Prabhu could, because he survived 
Upendra Prabhu, cut out Upendra 
Prabhu's branch. No authority has been 
cited for the proposition that in cases 


. where twoor more persons create a trust 


with properties belonging to each absolutely 
the surviving trustee has the right to 


. appoint trustees in the absence of any ex- 
. press power conferred on him. The general 
.ruleis that the heirs of the founder or 


founders have such a right, 
It isargued by Mr. Srinivasa Gopalachari 
that we shouldapply the analogies of the 


. law of powersin England and hold that 


the powers of appointment go by survivor- 
ship where there are several trustees, 
Assuming this is the law in England, we 
think it unnecessary to go into the question 
as there is nothing in the compromise 
decree which provides for eubsequent 
trustees or how the trust should devolve 
onthe deathof Ramakrishna Prabhu and 
We are of opinion that 
the equitable rule in such cases will be to 
vest the power of appointment of the 
trustee or trustees in all the founders or 
their representatives and not to give it 
to one of such founders or his representa- 
tives merely because he happens to survive 
the other trustee, We think the Subordi- 
nate Judge was right in holding that the 
ncmination of the appellant as trustee was 
not valid. 

We, however, think that in the circum- 
stances of this caseit is not necessary for 


.us to dismiss the execution application ag 


such a course would prejudicé the trust. 
The generalrule of law is that no trust 
should failorbe prejudiced for want of 
a properly constituted trustee, The pro- 
perties here are dedicated to the idol and 
the execution is for the benefit of the idol 
and the trust constituted by the deed. 
So far as the conduct of the parties is 
concerned, it has been found that 
Srinivasa Prabhu who was allowed to be 
in management of the trust has been 
guilty of persistent breaches of trust. It 


. appears that Ramakrishna Parabhu and 


the present appellant have been doing 
their best to recover the properties for the 
trust and to see that. the trusts are 
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properly performed. The appellant's elder 
brother is said to be a lunatic. An 
order of the District Court has been 
produced which support; this allegation. 
As regards Upenira Prabhu's other 
sons, they have taken no steps to protect 
tha interasts of the trust. The dismissal of 
this application may lead to questions of 
limitation and to complicated proceedings. 
We think we have ample power to direct 
that execution be continued by any per- 
Bon who may be appointed as the next 
friend or the reprasentative .of the idol 
for carrying on, the proceedings which 
relate to the recovery of the trust pro- 
. perties dedicated to the idol and to safe- 
guard the properties recovered in execu- 
tion pending the proper appointment of 
trustee, We think thatthe interest of the 
trust would be safeguarded by our em- 
powering the appellant to exacute the 
decree and bring into Oourt all the monies 
recovered in execution and to give security 
for the value of the moveable properties 
. recovered, He will also give security for 
two years mesne profits in respect of any 
immoveable property he may recover. lt 
willbe open to the members of both the 
branches to appoint a trustee, failing which 
the only course would be for the persons 
interested to get a trustee appointed by 
appropriate legal proceedings. The pro- 
parties recovered in execution by the 
petitioner would then be handed over to 
the trustee or trustees who may be legally 
appointed. We reverse the order of. the 
lower Court. 

As regards costs, the appellant lias sub- 
stantially failed ia the contention raised 
by him, and we think the proper order 
would be to direct each ‘party to bear his 
own costs throughout, 

v. N. V. Order modified. 


MADRAS HIGH COURT. 
Orvit Revision Petitron No 1105 or 1926, 
October 31, 1927. 

Present :—Mr. Justice Devadoss. 
PATTANNA alias PATTABIRAMA 
TYENGAR—Derenpant No. 2—PEriTIONER 


versus 
NEELI CHETTY RAMIAH OHETTY 
AND ANOTHER—PLAINTIFFS— RESPONDENTS, | 
Civil Procedure Code (Act V of 1908),. O. IX, x. 18 
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Defendant who filed statement subsequently 
and declared ex parte—-Right to pd at d 
When a defendant onesfiles a written statement 
and then &bsents himself and in consequénce ig 
made ex parte, if he afterwards appears and wants ta 
fight the suit, he should bs allowed to come in at the 
stage at which the suit is. He should not be shut 
outaltogether on the ground that he was onge 
placed ez parie, = k > i S 
- Gokarakonda Venkatasubbiah v. Deliparthi ; 
narasimham (1), followed. meatal 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the District Munsif, Tiry- 
vellore, dated the 17th September, 1926, and 
passed in I. A, No. 618 of 1926, in O. S. No 
482 of 1924. j 

Mr. K. S. Desikan, for the Petitioner, . 

Mr. M..Patanjali Sastri, for ihe. Re. 
spondents. 

JUDGMENT .— This is an application- 
to revise the order of the Dietla Magee ck 
Tiruvellore refusing toset aside the order 
declaring the 2nd defendant ex parte ina 
pending suit. The 2nd defendant appeared 
and filed a written statement-and afterwards 
did not appéar and he was declared ex parte 
Considerable time afterwards he appeared 
and wanted the ex parte order to be set aside 
The District Munsif refused to set aside the 
order making him ex parte as it was paseed 
so far back as 22nd August,1925. When a per- 
son once files a written statement and ‘then 
absents himself and in consequence is made 
ex parte, if he afterwards appears and 
wants to fight the suit, he should be allow- 
ed to come in at the stage at which the 
suit ie. He should not be shut out alto- 
gether on the ground that he was once 
placed ex parte. This point was decided 
by brother Wallace, J., so far back as 97th 


: February, 1925. The case is reported ag 


Gokarakonda Venkatasubbiah v. Delinarthi 
Lakshminarasimham (1). It. does not ap- 
pear zhat this case was brought to the 
notice of the District Munsif. I think the 
proper order would be to allow this re- 
vision petition and set aside the order of 
the District Munsif and direct the petitioner 
to, pay to respondents’ costs. No orders 
necessary on the stay petition. 


V.N V. Order set aside. 
(1) 91 Ind. Cas 545; 49 M. L.J. 273; (1925).M. W. N. 
647; A. T R 1925 Mad. 1274, i . : 
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MADRAS HIGH COURT. 
Civi MiscguLANEOUS PaTITIONS Nos. 4249 
AND 4250 or 1926 AND Stame REarsTER No, 
17519 oF 1926. 

November 16, 1927, 

Present:—Justice Sir Kumaraswami 
Sastriar, Krt., and Mr. Justice Devadoss. 
' KUMARASWAMI ASARI AND OTHER8— 
PETITIONERS . 


TG versus i 
Poojari LAKSHMANA GOUNDAN 
AND OTSExS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), a. 92— 
' Limitation Act (IX of 1008), s. 6+Suit under s. 92— 
Avpeal filed in time by plaintiffs—Papers returned 
but mot represented—Fresh papers filed by other 
worshippers —Limitation—Delay—Extension of time. 

A suit under s. 92 of the Civil Procedure Code 
in respect.of a temple is a representative action 
filed on behalf of the plaintiffs and the general body 
of worshippers. An appeal presented in such a` case 


` by the plaintiffs is likewise for, the benefit of the 


temple and the general body .of worshippers. The 
fact that the worshippers are not on record by name 
would not make any difference; they are constructively 
parties bound by any decision that may be passed in 
the appeal just as if they are parties named in the 
cause title of the memorandum of appeal and, there- 
fore, they are entitled to see that the appeal is 
properly presented and a proper adjudication is 
made in the appeal on the merits. [p. 300, cols. 1 &2.] 

Where an appeal was properly presented by tke 
plaintiffs against a decree in a suit under s. 92, O. P. O., 
but the papers were returned for some defect and was 

"not represented by the plaintiffs on account of some 
improper motive and other worshippers after the 
expiry of the time forfiling the appeal, presented 
fresh papers with fresh stamp: 

Held, (1) that till the Appellate Court passed 
orders upon the appeal petition presented in time, 
the appeal should have been treated as pending 
for the purposes of any application the other wor- 
shippers might make and in that iew there was no 
question of limitation and it was merely a case of 
excusing delay in representation which could be 
done under the rules; | p.300, col. 1.] 

(2) that, even ifthe application by the other wor- 
shippers amounted to fresh presentation, the delay 
ought to be excused under 8. Softhe Limitation Act. 
[p. 300, col, 2.] . 

Petitions to excuse the delay in filing S. 
R. No. 17519 of 1926 and to permit the peti- 
tioners to filé and prosecute the same res- 


pectively and S. R. No. 17519 of 1926 appeal 


Bought to be preferred to the High Court, 


against the decree, dated the 30th Novem- 
ber, 1925, of the Oourt of the Subordinate 
Judge, Salem, in O. S. No. 4 of 1916. 

Messrs. K. V. Krishnaswami Iyer and 
K.S, Sankara Iyer, for the Petitioners. 

Messrs. T. R. Ramachandra Iyer ‘and 
P. R. Ganapthi Iyer and V. Ganapathi, for 
the Respondents. ° 


ORDER.—This appeal arises out of the 
decision of the Subordinate Judge of Salem 
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in connection-with a temple. The suit was 
filed with the sanction of the Collector for 
a scheme and for recovery of the properties 
ofthe temple and for the removal of the , 
present dharmakartha in possession and. 
management, The question was raised b 

the Ist defendant in the suit that the 
‘temple was not a publictemple, but was a 
private temple.- On this question a Bench 
ofthe High Court differed and when the 
matter was taken in Letters: Patent appeal, 
it was ultimately held that the temple was 
a public temple. This judgment of the | 
High Oourt was confirmed by the Privy 


Council. Thesuit was then remanded. for.. : 


disposal to the lower Court. "The Subordi-. 
‘nate Judge passed a decree framing a 
‘scheme and as regards certain properties 
which the defendant claimed to be his 
private properties he found in his favour, 
and held thatthe properties did not belong 
to the temple. It is against that decree, 
that an appeal was presented by the origin- 
al plaintiffs on the 24th April, 1926, and it 
was returned for representation on the 23rd - 
July, 1926. . It was never represented. ` 
Meanwhile the defendant applied for pos- 
session of the properties which the Subordi- 
nate Judge found not to be properties of 
the temple. It is alleged that although 
the plaintiffs admitted that they had pre- 
ferred an appeal against that portion of 
the judgment of the Subordinate Judge, 


. no objection was taken to the application 


when it came on for hearing, : and when 
the present applicants found this ‘out, 
suspicions were aroused. and they found 
that the appeal was not represented. 
They now apply forleave to appeal against 
that decree and for an order excusing the 
delay. Allegations are made in the >- 
affidavits filed on behalf.of the peti- 
tioners, that the plaintiffs who filed 
this suit have been won over and have 
been paid a largesum of money and so 
they failed to represent the appeal. For 
the respondentit is contended that there 
was no such misconduct on his part and 
also that the present petitioners are not 
worshippers within the meaning of 8. 92 
of the Code and, therefore, not competent 
to prefer an appeal against the, decree. 
Affidavits and counter-affidavits have been 
filed. We think that this isnota matter 
which we can: decide on affidavits, and 
that it wil be more ‘satisfactory that the 
matter should be decided on evidence. 
-We direct the Subordinate Judge to. .take 


108 L. O. 1928 


evidence as to whether the petitioners 
or any and which of them are worshippers 
of the temple, The finding will be sub- 
mitted’ within one month, The other 
questions raised will be decided after 
the receipt ofthe finding, "lhetime for 
objections is ten days, These petitions 
will stand over till the evidence is 
received. : 

[The learned Subordinate Judge gave. 
& finding that the petitioners were 
worshippers of thetemple and were, there- 
fore, interested in it within the meaning of 
8. 92, Civil Procedure Oode.] 


On receipt of the aforesaid finding their 


Lordships made the follo wing 

OR DER.—These applications arise out 
of an appeal preferred against the. final 
decree of the Subordinate Judge of Salem in 
O. S. No. 4of 1916. The suit was by three 


worshippers who had obtained the necessary . 


sanction of the Collector unders. 92, Civil 
Procedure Code, for a scheme and other 
reliefs relating to the Sri Kandaswami 
also known as Subramania Swami temple. 
One of the defences of the defendants 
who were the pujaries of the temple was 
that the temple was not a public temple 
but a private one. The Subordinate 
. Judge upheld the contention and dis- 
missed the suit. On appeal there was 
difference of opinion between two learned 
Judges and the matter went up toa Fall 
Bench of this Court and was decided in 
Letters Patent Appeal No. 10 of 1917 „that 
the temple was a public temple and the suit 
was remandedfor the purpose of framing 
a scheme and determining the properties 
ofthe temple. Against this judgment of 
the High Court an appeal was preferred 
to their Lordships of the Privy ‘Council 
and their Lordships of the Privy Council 
affirmed the decision of the High Court 
with the result that the suit went back 
to the Subordinate Judge. The Sub- 
ordinate Judge,on the 30th November, 
1925, passed.a decree and a scheme was 
framed but as regards the valuable pro- 
perties which are alleged to belong to 
the temple of the value of nearly two 
lakhs yielding an income of Rs 6,000 a 
year held they were private properties 
of the Ist deféndant. This judgment 
was pronounced on the 30th November, 
1925, and against that judgment an 
appeal was preferred by two of the wor- 
shippers on 22nd April, 1926, to the High 
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' was adversely 
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Ocurt. The appeal which was presented 
wasreturned for renresentg. 
tion on the 28rd: July, 1926, because some 
formal defects had to be corrected. Retween 
the 30th November, 1925, and the 23rd 
July, 1926, there were proceedings which 
were going on against the Ist defendant 
who was appointed as interim Receiver, 
The affidavits show that so far as the 
Ist defendant is concerned, his conduct 
‘commented upon by the 
High Oourt in certain Proceedings before 
the-High Court and so far as we can 
see from the remarks of the learned J udges 
ofthe High Oourt, the ist defendant's 
conduct was nothonest in several matters, 
The proceedings about his receivership 
which were pending before the Bubordinate 
Judge came on the 30th July, 1926, and 
although tillthen we find hot contests 
between the persons who presented the 
appeal to the High Court and the 
Receiver who was the lst defendant in 
the suit, all on a sudden the petition 
against the Receiver was not pressed, go 
that allegations which would have been 
usually enquired into against this Receiver 
the lst defendant were suddenly abandon- ^ 
ed. We find that the appeal, which was 
returned for representation on the 23rd 
July, 1926, about 7 days before this 
petition, was nof pressed and was not 
represented subsequently and it is easy 
from these facts to assume that the non- 
representation had an intimate connec- 
tion with the withdrawal of the allega- 
tions against» the Receiver on the 0th 
July, 1926. As we said before, this 
action was a representative action and the 
suit being filed bythe three plaintiffs on 
behalf of themselves and of the general 
body of worshippers, the appeal -was also 
an appeal which was presented for the 
benefi; of the temple and the general 
body of worshippers. Had the appeal 
been prosecdted, it would have bound 
the whole general body. When some of 
the wcrshippers found that their allega- 
tions against the Receiver were suddenly 
withdrawn on the 30th July, 1926 they 
suspected that there was something wrong 
and they admittedly came to Madras to 


see what became of the appeal that was 


presented and was returned for repre- 
sentation on the 23rd July, 1926, and 
they found that the appeal was not re- 
presented. They then ‘went to the sub- 
Qourt and applied for 5s Copy of tha 
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judgment and decree on the 
1926,and got the copies 
August, 
.genied an appeal with an affidavit stating 
the facts which led to the present course 
being adopted. They allege that the 
non representation was due to an improper 
motive and they say that they are informed 
that Rs. 10,000 was paid to the three appel- 
lantsin the caseand the matter was wito- 
‘drawn and allowed to drop. They allege 
‘that. it will bea great loss to the temple 
if.the appeal is not properly disposed of. 
‘When the matter came on téfore us 
one preliminary -objection taken was 
that the petitioners before. us were not 
‘worshippers of the temple, and as this 
would goto the root of the application, 
we directed the Subordinate Judge to 
takeevidence and return a finding as 
‘to’ whether they were worshippers or 
not. The Subordinate Judge has gone 
into the evidence. adduced before him 
and -submitted :& finding that. the pre- 
gent petitioners are worsbippers and an 
objection has been fled but we see no 
reason to hold that the Subordinate J udge 
was wrong in holding that these petitioners 
were worshippers of the temple. There is 
thus clearly locus standi to apply. ; 
The next question is whether, under the 
. circumstances of this case, this application 
should, be granted, We are inclined to 
hold, on the facts of this appeal, that this 
appeal having been presented ia time by 
two worshippers for themselves &nd other 
worshippers and having been returned for 
reprasentation, there is no question of ez- 
cusing the délay under 8. 5 of the Limita- 
tion Act. Under the rules of the High 
Gourt, if the representation is -not made 
within the time'allowed, the Court can, on 
proper grounds shown, excuse that delay 
andsreceive the appeal. Thesuit being a re- 
presentative guit, we think that twoor more 
worshippers who would be constructive par- 
ties to the appeal have a right to require 
the appeal which was properly pre- 
sented to he represented and received 
"by the Court and adjudicated on its merita. 


'They are in i 


4th August, 
on the 9th 


the position of being parties 
and if one of the parties receives the appeal 
memo back from the Court and does not 
present it, it ‘is difficult to see how the 
other persons, parties to the suit, can be 
‘prejudiced by thé action of one person. 
The fact that the present petitioners are 
not on record-by name would not make any 
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On the llth August they pre- 


“made in the appeal, 
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differences: they are constructively par- 


ties bound by any decision that may be .- 


passed in the appeal just as if they were 
parties named in the cause title of the ap- 
peal memo and it seems to us that they are 
entitled to see that proper adjudication is 
In the present case 
we are not satisfied that- thé xionere« ^ 
presentation was bona fide and we come to 
the conclusion that' theré has been some 
indirect motive for the appeal -not having 
been represented. We think that the Oourt 
hasin ċases under s. 92, ample power to see 
that the interests of the institution are pro- 
tected. Even in cases of compromise it has 
now been decided by their Lordships of the 
Privy Council that persons not actually on 
récord have right to apply to prevent the 
parties on récord from compromising to the 
detriment of the institution. We would 
only refer to the case in Sankaralinga Nadan 
v. Rajeswara Dorai (1). In the present case 
till the High Court passed orders upon tlie 
appeal petition presented in time we think 
that the appealshould be treated as pend- 
ing for the purposes of any application the 
worshippers may make and.in this view 
there is no question of.limitation under thé. 
Limitation Act and we can treat the present 
application as an application ina pending - 
appeal. Astheoriginal papers have been - 
taken away and not brought back, the pre- 
sent petitioners had, under the rules, to 
present a copy ofthe judgment and decree 
and the grounds ofobjaction and they,-in 
order to prevent any further difficulty or 
trouble as to limitation, have again paid the 
stamp upon the appeal which they present- 
ed but this would make the present appeal 
afresh appeal by third parties requiring 
excuse under s. 5 of the Limitation Act. 
Even assuming thatthis appeal should be 
treated as a fresh appeal presented 
on the date when the present petition was 
presented, we think that ample material 
exists unders. 5 of the -Limitation Act to 
excuse delay. We have already set out the 
facte and we think that the appellants who 
presented the appeal on the 22nd April, 
1926, and took it back for representation on 
the 23rd July, 1926, have fraudulcntly and 
with an improper. motive not represented 
the appeal. We can find nothing bona fide 
in the whole transaction. If the appellants - 
were’ honest, they could easily have come 
(1) 31 M. 236; 12 O W.N. 946; 4 M L.T. 101; 18 
M. L- J. 387; 10 Bom. L. R. 781,8 O. L.. J. 230; 35], . 
A176 (P. O) co o ss xe M 
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before us in this matter and brought in the 


original papers and explained. to us why 


it was thatit was not represented. The lst - 


respondent filed an affidavit saying that he 
consulted some Vakil friends and that they 
advised there was not much. chance of alter- 
ing the scheme. The Vakil who now ap- 
pears is not the Vakil who appeared then. 
and we arenot prepared to accept the 
vague statement that some Vakil friends 
advised him, especially as we think the ap- 
peal is by no means a hopeless one. The 
statement that the object for which the suit 


was brought was established is not correct. 


because valuable properties, which were 
claimed for the temple by the plaintiffs were 
the subject-matter ofthe appeal. The affi- 
davit is vagueand we do not think that the 
first plaintiff's affidavit can be acted upon.. 
` We think the present petitioners have acted 
with due diligence and bona fides. ; 
Under these circumstances wé are of 
opinion that whether the case be looked at 
from the point of view of representation or 
fresh présentation of an appeal, there are 
grounds which entitle us to excuse the 
delay either in representation or in presen- 
tation ofthe appeal and admit the appeal 
now. filed by the petitioners. This will en- 
able the whole matter to be gone into when 
the appeal is disposed of and prevent valu- 
able properties being lost to the temple: A 
perusal of the Subordinate Judge's judg- 
- ment shows that the appeal cannot be.said 
to be a hopeless one and worshippers are 
entitled to the benefit ‘of the adjudication 
by the High Court. The respondents will 
pay the costs of these applications Both 
here andat the enquiry. We fix Rs. 100 
as Vakil'& fee. ; Pog 
“WN, V, Petition allowed, 


D 
re 


.. MADRAS HIGH. COURT, 
Crvit Sui? No. 359 or 1927. 
i ^'' November 25, 1927. 
Present : —Mr. Justice Venkatasubba Rao. 
. VASUDEVA RAO AND OTHERS— 
PraraTIFES 
versus _ 
SAKARAM RAO—DERENDANT. ' 
Hindu Law—Joint — family—BSeparation of one 
member-—Siatus of remaining members—Proof of 
joininess—Eusiness carried by members of joint family 
without aid, of ancestral nucleus—Property acquired, 
whether * joint family ` property—Fathér'é right to 
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'eannot be claimed by his sons 


‘effected among the members 


bir. 


make reasonable gifts of jewels to his wife and other ' 


: members of household. - 


A member of a joint Hindu family ean take hig 
share separating himself from the other members, 
and ‘the remaining co-parceners, without any special 
agreement among themselves, may continue’ to be. 
co-parceners and' to enjoy as members ofa joint family 
what remains after such d partition of the family pro- . 
perty. If the fact of jointness is disputed it may be ` 
proved by conduct of- parties after the other co- 
parcener had'separated. [p. 302, col. 2.] ne 

Palani Ammal-v. Muthüvenkatachala Moniagar (1) 
followed. i ' * i 

Where property is acquired in the course ofa 
businéss carried on by the members ofa Hindu | 
family by their joint labour, the property ' so acquired 
may become joint family property, notwithstanding 
the fact that it was acquired without the aid of 
ancestral nucleus. In each case, it is a question of - 
proof whether they intended to acquire the property 
era or as members of ajoint family. [p. 305, 
eol. 2. d : 

Sudarsanam Maistri v. Narasimhulu Maistri. (2) 
Madhavaiya Chetty v.Damodaram Chetty (3), Raina 
Mudaliar v. Vijiaranga Mudaliar (4) and Haridas 
Narayan Das Bhatia v. Devkuvarbai (5), followed. 

A Hindu father Hasan undoubted: right.to make 
reasonable gifts of jewels to his wife or the other. 
members of his household and jewels so presented 
ons as joint family pro- 
perty unless he has acted in excess of his powers, 


- The question whether he has exceeded his powers 


depends on the facts of each case. [p. 304, col. 2]. 
Suit to declare a Willinvalid and inopera- 
tive. ; 
Mr. T. S. Venkatesa Iyer, for the Plaintiffs, 
Messrs. Mahamad Ibrahim and Srinivasa. 


‘chariar, for the Defendant.. 


JUDGMENT,—The plaintiffs ‘seek 1g. 
have a declaration that the Will left by their 
father Hassaji Rao is: inoperative in respect 


of the property dealt with by it,on the ` 


ground that it was, at his death, joint, 
family property in which the plaintiffs have 
an interest, lé the plaintiffs’ contention. | 


-previls, the testator had no right to dispose 
of the property in question and it devolveg 
‘upon the testator's sons by survivorship. 


In regard to the main facts there is little 
or no dispute. The earliest transaction, ` 
which I have to examine, is a division, 

cted amon of this family, ` 
which is évidenced by the partition deed, ` 
dated the 20th of May, 1880. The parties to 
that partition were: t 

(1) Hassaji Rao, thetestator,, — 

(2) Ambaji Rao, his brother, ^ ` 

(3) Subba Rao, their step-brother, and ` 

(4) Nanaji Rao, their paternal grand. 
father. ne a " 

Ambaji and Hassaji, being minors, were ` 
represented by their mother Balu Bai as 
guardian at the partition. Under _tke 
partition deed, à small sum was set apart 
for an unmarried girl and the regt of thg 
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property was divided in the following 
proportions: — . 

(a) One-eighth to the grand. father, 

(b) One eighth tothe mother of thetestator, 

(c) Three-eighths to Subba Rao, and 

(d) Three-eighths to Ambaji Rao and 
Hassaji Rao. : 

Ambaji was the elder of the two and the 
deed provided that the mother was to 
receive their share and manage the same 
till they came of age. The property that fell 
to the share of these two boys consisted of a 
house at Bangalore valued at Rs. 500an 
moveable worth Rs, 193-12.0. i 

We next pass on toa transaction of the 
23rd of February, 1895 On that date Ambaji 
and Hassaji (who had by then -become 
majors) and their mother sold for Rs. 1,700 
the house at Bangalore to whichI have 
referred. The sale-deedof that date has 
been put in evidence, | 

The next undisputed event isa partition 
effected on the 10th of January, 1921, 
between Ambaji and Hassaji. The deed 
recites that, with the aid of ancestral 
nucleus, they carried on a joiut trade and 
acquired considerable property and they 
proceed to divide the same into two equal 
shares, Ambaji the elder taking a moiety, 
and Hassajiths other moiety, 

The fourth important document in the 
ease is the Will in question, It was made 
on the 6th of June, 1925, and the testator 
appointed his brother Ambaji his executor. 

assaji married twice and ‘both the wives 
were living at his death. By the first wife 
he had ason and by the second he had four 
sons. At thetime of his death on 5th 
January, 1927, the former was with child, 
and after he died, she gave birth to a 
posthumous son. These two sons by the 
first wife are ‘the plaintiffs in the case, 
When he madethe Will,the first wife was 
apparently living away from him and for 
some reasons alleged by the testator, he cut 
off his son by the first wife—not with the 
proverbial shilling—but with a house of 
small value. The bulk of the property, he 
bequeathed to hisfour sons by the second 
wife. It is in these circumstances that the 
Will is attacked by the plaintiffs, the senior 
wife's song, 

I have now stated the facts regarding 
which there is no dispute. Three points 
arise for decision:— 

1, Did the partition of 1880 have the 
effect of separating Ambaji» and Hassaji 
from each other? - f 
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2. Was the joint trade of Ambaji and 
Hassaji carried on with any nueleus of 
ancestral property? 

3. "If there was no such nucleus, were 
their acquisitions in trade, joint, in which 
their respective sons could acquire a right 
by birth ? i : ros | 

In regard io the first point, it must be 
observed that Ambaji and Hassaji were 
together allotted a three eighths share, no 
attempt having been made to define sepa- 
rately their share inter se, There was in fact 
no division between them nor is there an 
agreement to hold the property as separate 
ownera. The object of the deed was 
virtually to separate this branch from 
Subba Rao. The grandfather was not con- 
sidered to be of much importance and he 
is treated more or lesson the same footing 
as the mother ofthe boys. There is nothing 
in the deed to suggest that it was intended 
to effect a partition between Ambaji and 
Hassaji. It seems to me, that, on the contrary, 


the clear intention was that, they should. 


continue to remain joint. In Palani Ammal 
v. Muthu Venkatachala Moniagar (1) their 
Lordships, after observing that a member 
of a joint family can take his share 
separating himself from the other members, 
go on to say: 

"The remaining co-parceners, without 
any special agreement among themselves, 
may continue to be co-parceners and to 
enjoy as members of a joint family what 
remains after such a partition of the family 
property.” 

In this case this is exactly what happened. 
There'is a significant clause in the partition 
deed which the OCourt-translator has thus 
rendered: 

“There shall in future be between us only 
relationship by blood but no relation- 
ship in regard to property between Subba 
Rao and Balu Bai, Ambaji ‘Rao, Hassaji 
Rao (together)." Aer 

Iam disposed to attach some importance 
to the position of the word "and." It 
could not be due toan accident that this 
word occurs after "Bubba Rao" and before 
the enumeration of the members of the 
other branch. This is, however, à slight 
circumstance and I have come to the 
conclusion, on a reading of the whole 


M. L. J. 83: 6 P. L. T. 133; 21 L. W. 439; (1925) 
M. W. N. 330; 3 Pat. I. R, 126: 27 Bom. L. R, 735; 
290. W. N. 846; 23 A, L, J, 740; LR. 6 A. (P, C) 143; 
48 M. 254 (P, O.). 


(1) 87 Ind. Cas. 333; 52 T. A. 68; A. T. R.1925 P. 0, 
; 48 


`~ 
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document, that it was not intended that 
_Ambaji and Hassaji should cease to be 
amongst themselves, members of a joint 
family. 

In the case I have cited, their Lordships 
proceed to observe thus:— 

“That the remaining members continued 
to be joint may, if disputed, ba inferred 
from the way in which . their family 
business was carried on after their 
previous co parcener had separated from 
them,” S 

In this case, it is established by clear 
evidence that, after the partition of 1880, 
the two brothers lived under the same 
roof, had a common mess and, down to 
the second partition of 1921, continued to 
trade jointly and live as members of a co- 
‘parcenary. Applying the test laid down in 
the passage quoted above, Iunhesitatingly 


find that there was no separation in 1880 of ` 


Ambaji and Hassaji from each other. 

I now turn to the second point.. Within 
fouror fiveyears after the partition of 1880, 
the two brothers came downfrom Ban galore 
to Madras. They werethen quite young 
anda; first tried to make a living by 
working for wages in embroidery. This 
lasted only for a short time, Itis unneces- 
sary to follow their fortunes during this 
period, for, the brothers began a joint trade 
about the year 1896. I have already re- 
ferred tothe fact that the family house 
was sold in 1895 and that it fetched 
Rs. 1,700, The question is, was this sum or 
any portion of it utilised in the joint 
trade? In the later partition of 1921, there 
is a distinct statement that the trade was 
carriedon with the nucleus of ancestral 
property. There is also the significant 
circumstance that it was very soon after 
the sale of the house that the trade was 
started. Ambaji Rao was examined asa 
witness for the defence and I cannot accept 
his evidence without great reserva, for, Í 
cannot regard him as. a truthful witness 
at all. He has impressed me very padly 
andI find that the proceeds of the house 
were utilised in the trade. The svidence 
of Ambaji in regard , to the disposal of the 
sum of Rs. 1,700, I regard as a mere idle 


invention. It is opposed to the probabili- ' 


ties of the case as well as to the recital in 
the later partition deed. It is also 
opposed to his own conduct, for, in 1926 he 
sells a property which fell to his share and 
in the sale-deed he joins his sons and 
grandscns as vendors, which fact shows 
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that he treated thehouse as joint family 
property. Further, there is a recital in 
that sale-deed that Hassaji and Ambaji 
lived as members of a joint family. I, there: 
fore, hold that ancestral funds were em- 
ployed in the trade and that the acquisitions 
were made with the help of such nucleus. 
I now pass on to the third point, 
Granting, for a moment, that there was no 
such nucleus, what would be the position? 
Ihave held that after the partition of 1880 
Ambaji and Hassaji continued to be co- 
parceners, Where property is acquired in 
the.course of a business carried on by 
members ofa Hindu family by their joint 
labour, the property so acquired may be- 
come joint family property, notwithstand- 
ing the fact that it was acquired without 
the aid of ancestral nucleus. This proposi- 
tion is now well-established. See dicta of 
Bhashyam Ayyangar, J., in Sudarsanam 
Maistri v. Narasimhulu Maistri (2). A 
clear enunciation of this principle is con- 
tained in the judgment of Bakewell, J., in 
Madhavaiya Chetty v. Damodaram Chetty (3) 
which has been followed in Ratna Mudaliar 
v. Vijiaranga Mudaliar (4). The latest case 
on the point is Haridas Narayandas Bhatia 
v. Devkwvarbai (5). Thereis: nothing thus 
in law to prevent the property, acquired in : 
trade by joint exertions by members ofa 
joint family, from becoming joint family 
property—in the sense that the sons of the 
acquirers get aright by birth in that pro- 
perty. In each case, it is a question of 
proof whether they intended to acquire the 
property as partners or as members of a 
joint family. See again Haridas Narayan- 
das Bhatia v. Devkuvarbai (5). In the pres 
sent case there can be no doubt that Ambaji 
and Hassaji intended to acquirethe property 
not as partners but as members ofa joint 
family. The joint trade was carried on for 
25 years and, during the whole of that 
period, they had a common mess, they lived 
with their mother under the same roof and 
conducted themselves in every particular 
as members of a co-parcenary, From the 
funds of the joint trade they acquired 
immoveable properties, obtaining sale- 
deeds indifferently in the name either of 


(2) 25 M. 149 at pp. 156, 157; 11 M. L. J. 853. 
Mo 17 Ind. Cas. 347; 12 M. L. 'T, 240; (1912) M, W, 
. 972. 
: (4) 95 Ind. Oas. 581; 28 L, W, 716: A. I. R. 1926 
Mad. 762. . 
(5) 97 Ind. Oas, 820; 50 B. 443; 28 Bom, L. R, 637; A; 


I. R, 1920 Bom, 408, - 
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Ambajior of Hassaji. The ‘evidence of 
Ambajion this matter is worthless. He 
pretends that, at the start, he ‘and his 
brother agreed to share the profits equally, 
that inthe books of the trade they were 
shown as partners and thesums drawn by 


. each were treated asdrawings by partners. 


He asksme to accept his story that at the 
partition in 1921 books were handed to 
Hassaji who burnt them on some day. No 
motive for the burning has been alleged. 


It is admitted thatthe brothers were on: 
‘friendly. terms and Ambaji himself was 


made the executor of Hassaji. Any books 
left by Hassaji must, therefore, be in the 
possession of the former. The statement of 
Ambaji isincredible and I must dismiss it 
as an absolute myth. The deed of 1921 is 
not described as a deed of dissolution, but 
itis called a partition deed, a fact which 
negatives the theory that the brothers were 
partners. Ambaji deposes that he left the 
drafting of the deed to his younger brother 
who described ‘the position incorrectly. 
Without any hesitation, I come to the 
conclusion that the brothers traded jointly 
and acquired the property not as partners 
but as members of a co-parcenary. lt 
follows from this, that on the death of 


"Hassaji his property survives to hig sons 


whose right cannot be defeated by his Will, 
I have now found :— A 
(1) That the partition of 1880 did not 
effect a severance between Ambaji and 
Hassaji; f A . 

-(2) that ancestral. funds -formed “the 
nucleus of the property acquired; 

(3) that the brothers traded jointly and 
that they acquired the properties in ques- 
tion as members of a joint family. 

“I may, however, remark that the finding 
thatthero was ancestral nucleus would be 
quite sufficient to dispose of this case;. 
for, if Hassaji made the acquisitions wiih 
the aid of ancestral funds and nothing 
further was found—his sons would have a 
right in them by birth. Similarly, the 
plaintiffs can succeed on the finding that 
the partition of 1880 did not effect a 
severance inter se, coupled with the further 
finding that the brothers thereafter jointly 
made the acquisitions. In this event, 
the finding "that there was ancestral 
nucleus would be unnecessary. 


questions raised and argued before me, as 


l entertain’ no doubt in regard to any of 


them, 5e 


I. have, | 
however, recorded findings on all the. three ` 
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The case depends: mainly upon the docu“ 
ments filed and the conduct of the parties 
as disclosed by them. I have accepted 
the oral evidence of Krishneji Rao and of: 
Rajagopal Chetty examined. for the plaint- . 
iffe, as.it is consistent with the documentary 
evidence and the probabilites of the 
case, Even the evidence of Ambaji in 


main’ points ‘supports the case of the ` 


plaintifis. I do not think it worthwhile 


to discuss the oral evidence in greater ` ' 


detail. VEM 

Inthe result, the plaintiffs' claim must 
be allowed. 1 declare that the Will of 
Hassaji is inoperative in regard to the 
joint family property to which the suit ` 
relates, . ' 

There remain 
be dealt with. There are some jewels in 
the possession of Parvathi Bai, the junior 
widow, and some further jewels, in the: 
possession of her daughter-in-law, the wife 
of her son, the lst defendant. The plaint- 
ifis claim that. these are joint family 
properties. I may. mention that their 
mother is also in possession of some jewels, 
which are said to be worth Rs. 400, The 
question is, are these jewels in the posses- 
sion of these-various female members of 
the family, to be treated as joint family 
property ?. A Hindu father: has an 
undoubted right to present jewels t5 his - 
wife or the other members of his household, 
On the facts of each case, the question 
arises, has he acted in excese of his powere? 
Parvathi Bai and the Ist defendant have 
beenexamined and their evidence remains: 
uncontradicted. Seven jewels of Parvathi 


Bai are of the total value of Rs. 2,000 and 14 
jewels of the Ist defendant's wife are 
in the aggregate worth Rs.1,500. These are 
jewels ordinarily worn and it is-impossible 
to hold, having regard tothe status of the 
family, that the father.was not in a 
Position to make these presents. The 
evidence is, that when the jewels were not 
actually worn, they were in the custody of . 
Parvathi Bai’ and her daughter-in-law res- 
pectively. My decision is, that these jewels 
do not belong to the joint family and are not 
liable to be partitioned. -. : ; 
The deceased Hassaji Rao was using a 
gold watch, a gold chain, 5 gold studs and 2 
gold sleeve-links. These are now in the 
possession of the defendants and they have 
no objection to these. jewels being treated 
as family property. < : 
pass -a preliminary decree for partition. 


some minor points, to .- 
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declaring ‘that the  first.two . plaintiffs 
are [together entitled to a third share 
and each of the .defendan:s Nos. 1 
to 4, is entitled to a sixth snare. The 
plaintiffs do not desire to have a partition 
effected inter se between them, but, thé 
defendants. wish among themselves to be 
divided from’ each other. Tae case is 
referred to. Mr. O. M, Ramalinga Aiyar, 
High Court Vakil, who is hereby appointed 
Commissioner and is directed to bring in a 
scheme of final partition. : : i 


The family, itis admitted, is possessed `~ 


of six items of immoveable property 
mentioned in the plaint. These. are the 
only immoveable properties of which it is 
possessed. The Commissioner is directed 
to partition item No. 6 by metes and bounds 
in the shares I have indicated. ` i 

Turning1o moveables, I have disposed of 
items Nos. 6 and 7 relating to :ewels (gold 
jewels ànd those set with precious stones). 
Item No: 4 (wearing apparel) is given up.by 
the plaintiffs., The other items are cash, 
stock-in-trade, silver jewels, silver vessels 
and’ furniture. LE 
` Mr. Ramalinga Aiyar-is also hereby 
Bppointed. Receiver in his own bond for 
Rs, 10,000 and he is directed to take an 
inventory forthwith of tthe moveable 
properties’ belonging to the family. He is 
also directed to ` collect the cutstandings 
and to take possession of the stock-in-trade 
which, I understand, consists of gold in 
the shape or bars, etc. - He shall bring 
‘and deposit in Court the stock-in-trade and 


“any cash that he may find. He shall also 


bring into Court the outstandings as and 


- when they are collected. i 


. The maintenance of the 3rd plaintif and 
the 6th defendant is fixed at Rs. 15 each, a 
month. The first two. plaintiffs agreed to 
be liable for the maintenance of the 3rd 
plaintiff and to have: thei- properties 
charged with 'the same; similarly, the 


first four defendants agree to be liable ‘for ` 
‘the maintenance of the 6th defendant and - 
to have their properties charged with the . 


same. A sum of Rs.1,000 shall be set 


;apart for the marriage expenses of Baras- 


vathi Bai,the.unmarried sister of the first 


.four defendants, who agree to bear this 
.&mount themselves out òf their share in 


-the property. 


The Commissioner shall 


Submit his report in three;weeks from to- 


EY 


day. 

Tam asked by Mrs: 

direct Ambaji Rao, the execrtor, to pay 
aU l 
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f vocable. [p. 310, col. 


Venkatesa. Aiyar to : 
(18), Solowe, 
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he costsofthe action personally. I can- 
not acdedé to this request: ` As executor, 
it. was his duty to have defended the suit. 
iHe was no doubt guilty of lying in the 
witness-box, but I do not think that.I 
can cn that account direct him to. bear. 
the coste: peréonally. The costs of all par. 
ties shall come out of the estate. 
Y NYC Suit decreed accordingly. . 


{MADRAS HIGH COURT, 
"ApPzAL Suiv No. 118 or 1923. 
< May 4, 1927. 
Present:—Justice Sir Kumaraswami 
‘ Sastriar, Kr., aid Mr. Justice Srinivasa 
A Ayyangar. 
"QHOOKALINGAM ‘alias APPASAMI 
-: MUDALIAR-—PLAINTIFF—ÁPPELLANT 


NA .- versus < j 
-. DURAISWAMI alias RATHNASABHAs ` 


PATHI MUDALIAR AND OTHER8— . 
DBFENDANTS— RESPONDENTS. . 
Trust—Püblie -trust—Trustee -with power of 
appointment of successor at time of death—Nomination 
of successor before time of death, validity of— 
“Revocation of appointment; whether legal—Public.and 
"private trusts, difference’ between—Prescription. of 
trusteeship with power to nominate successor-—Civil 
Procedure Code (Act V of -1908),s. 18—Res judicata 
—Suis in French Court in respect of dffice of trustee- 
ship—Trust with properties situate and trusts perform- 
able in British India—Trust with properties. entirely 
in such territory and trusts to be performed partly in 
British India and- partly in- such territory—French 
Court, whether Court of competent jurisdiction— 
‘Decision, whether res judicata in British India— 
“Court of competent jurisdiction,” | meaning :of— 
International Law—Foreign Court—Jurisdiction in 
respect of title to immoveable property. - - zs 
creating &- public trust in 


, an ahan JA a 
apprehension of death is in its very nature re- 


1. 

- A- decision in a Woreign Court. in respect of 
_devolution of the office of trusteeship in respect of 
- charities whose properties are all situate in British 

India and which are all to be performed" in British 
-India cannot be regarded as one by a Court of com- 

petent jurisdiction soas to make it res judicata in 
'& Court in British India. [p. 312, col, 1.] 
Shiyali Subraya Chetty v. Calve Subraya Chettiay 
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Where, however; a aingle deed of trust comprises 
properties entirely within the jurisdiction of the 
Foreign Court and, the major portion of -the trust 
is to be performed’ in the foreign territory and no 
separate appropriation of the income of the trust 
properties to the charities in British India and 
_in the foreign territory is possible, a decision ‘of the 
Foreign Courtin respect of the trusteeship must be 
regarded as one by a Court of competent jurisdiction 
and binding on British Indian Courts. (p. 312, col. 2.]. 
A trusteeship involving powers of nomination’ ofa 
successor to the office ‘cannot be prescribed for 
merely by making such. nominations, where there is 
really nothing in.the evidence or conduct of the 
trustee to show that he prescribed for 
power. |p. 309, col. 1.] 
Per Kimaraswami Sastriar,J.—1n cases of powers 
. of nomination given'to trustees to appoint succes- 
sors, they should be executed.bona fide, in the inter- 
ests of the trust and mot to secure -a personal 
advantage and this rule applies a fortiori to cases of 
religious charitable trusts, where elements of personal 
‘advantage should find no place in the appointment, 
the benefit to the institution being the sole consider- 
ation. |p. 309, cal. 2.] à 

Where an appointment is absolutely void as being 
a fraud upon powers, it cannot be validated "by 
ratification. [p. 310, col. 1.] 

Where power 
time of his death” there should, to make any appoint- 
ment valid,-where it is by deed inter vivos to take 
effect at once, be proof that there were circumstances 
showing that the person making the appointment 
had a reasonable apprehension of death and it is 
always subject to the condition that if the trustee 
making the appomtment recovers, the transfer is not 
to operate,the intention, of the author of the trust 
.being to authorise the appointment of & successor 
and not to authorise an abdication. If owing to 
illness, old age, absence from India or other cause 
-the trustee is not able to act, the obvious remedy 
‘is, by application to Court to appoint a trustee. 
Such -a power cánnot be arrogated by the trustee. 
. [p. 310, col. 2; p. 311, col. 1.) ` veu 
— Especially in the case of religious trusts, the 
trustee cannot give the go-by to the rule by making 
-an appointment before death withéut putting a re- 
-yocable clause and even though the express power 
‘of revocation is not reserved it is subject to revo- 
cation. [p. 311, col. 1] © .. i y . 

Z. All rights ' over,’ or in -relation to, immoveable 
ipfoperty are ordinarily governed. by the law of the 
' country where the .immoveable is situate and a 
' judgment of a Foreign Court touching such immove- 


able yill not operate aB res judicata. (p. 312, col, 1; 
. p. 311, col. 2] d M ed 
Per Srinivasa Ayyangar, J—Section 18, Civil Pro- 


‘eadure Code, I 
; plaintifis on. foreign judgments and applies to defend- 
ants as well. P. 314, col. 2,]. ; rm 
" The expression "matter directly adjudicated upon’ 
in s. 13 should be held to include the right set up 
“put limited only to the particular relief granted or 
. yefused. [p.315,col. 1.] uu ! E 
+ The jurisdiction referred to in s:13 1s not local 
^or municipal jurisdiction’ under the Civil Procedure 
~ Gode, but jurisdiction accurding to the principles of 
„private International Law. -|p. 315, col. 2.] 0 
_ A single trust comprehending properties situate 
within various sovereignties is not unlike a corpora- 
tion for legal purposés and there is no reason or 
principle why such a trust should not for purposes 
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any such . 


ig given to appoint a trustee “at the - 


ents, 


is not confined to suits instituted by. 
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of jurisdiction also ‘be regarded as having or acquir- 
ing a domicile, [p. 316, col. 1.3 : ee ; 
.. The expression “Court of competent jurisdiction” 
in s.13, Civil Procedure Code, should, for purposes 
of actions relating to the recovery of the office of 
trusteeship, be held to refer to Courts of the country 
which have jurisdiction in what may be called the 
domicile of the trust. [ibid.] ' 

. Where the entire trúst, property is. in- British 
India and the performance of the trust also here, 
the trust should be regarded as a trust of British 
domicile or subject to. the jurisdiction of British 
Courts, and the office of trusteeship should be regulat- 
ed only by British Law. [p. 316, col. 2.] . 

The principle on which a transfer of trusteeship 
is forbidden by law is based primarily.'on the pro- 
visions of the trust deed, and in the second plaĉe, 
on the office of the trusteeship. being regarded in 
law as res extra commercium, and any transfer, thére- 
fore, of the office, as, being opposed ‘to public 
policy. [p. 317, col. 1:] i noo 4 

There is nothing in public policy which requires 
that a man who can appoint his successor after his 
lifetime may not so appoint during his lifetime: 
It depends really on the provisions of the instrument 
oftrust. [p. 317, col. 2.] : ! 

When the power is given to be exercised in favour ` 
of private persons, the exercise of the power must 
be bona fide, but on such exercise, rights are created, 
and as the intended rights or benefits have there- 
upon accrued. and there’ being no .power to divest 
such right or take away such benefit, the power of 
revocation will not be recognised except when special- 
ly given and also specially reserved, But the ground 
of such a rule or principle ‘is mot applicable to 
“the case of what is clearly a public trust. The 
exercise of the power of appointment in respect of 
a public trustee cannot, be regarded as a benefit 
to the donee or the appointee. The public are the 
beneficiaries and the exorcise of the power is in the 
interests of the trust. [p. 318, col. 1.] - A 
“he technical rules relating to the exercise of ` 
power in the case of private tights and parties are 
not applicable to the case of publie trusts . and 
public trustees, [p. 318, col. 2.] LM : 

Appeal against the decree of the Court 


‘of the Subordinate Judge, Cuddalore, in 
O.S. No. 69 of 1920. ` E : 
Mr, K. Bhashyam Iyengar, for the Ape 


'pellant. x 


Mr. S. Varadachariar, for-the Respondè 

Kumaraswami Sastriar, J.= This 
appeal arises: out ofa suit filed by the 
plaintiff claiming to be the trustee of thé 
three endowments which are referred to 
“in the plaint as the Chidambaram, Mailarn 
and Alapakkam charities, for a declaraticn 
that he has been -legally and validly ap- . 
pointed trustee by Murugayya Mud aliar, the . 
previous trustee, for recovery of pcsses- 


sion of the properties mentioned in the .'; 


plaint and situate in British India, for costs NS 
and further relief. : IND 
^ The. -plaintiff is the son-in-law of the ^" 
last trustee, Murugeyya Mudaliar, while the -` 
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Ist defendant ig his brother's son.’ The 
lst dsfendant claimed that he is the pro- 
perly constituted trustee. There is no dis- 
pute that Marugayya Mudaliar was the 
last trustee aud that he executed Exs. I 
and II appointing the lst defendant as 
trustee and ravoked the appointment by 
Exs. H and H-1 appointing the plaintiff as 
trustee, The Subordinate Judge was of 
opinion that Ex. I is invalid but that 
Ex. IL is valid and binding and that 
both by virtue of Ex. If and by virtue of 
cartain proceedings in the Pondicherry 
Court, the appointment of the 1st defend- 
ant is valid and is not defeated by the 
subsequent Wille, Exs. H and H-1, in favour 
of the plaintiff. Hence the appeal. è 

There is no disputa about the relation- 
ship as setoutin the genealogical table 
annexed to the plaint from which ib ap- 
peara that Pichayya Mudaliar tha propositus, 
had two sons Thoppai Muthiah Mudaliar 
and  Thoppai Sabapathy Mudaliar, that 
Thoppai Muthiah Mudaliar had three sons 
Ananda Thandavaraya Mudsliar, Ayya- 
swami Mudaliar and Periaswami Mudaliar; 
that Ananda Thandavaraya Mudaliar had 
three sons Murugayya-Mudaliar, Velayutha 
Mudaliar, and Nataraja Mudaliar, and that 
Velayutha Mudaliar's son is Rathnasala- 
parthy. Mudaliar, the 1st defendant. 

The three charities were founded under 

the three deeds Hxs. A, B and C. The 
frat, Ex. A, is dated the 15th of January, 
186%, and-is executed by Thoppai Muthiah 
Mudaliar and Thoppai Sabapathy Mudaliar 
and his three sons. It refers to what is 
known as: the Ohidambaram charities. 
-The charities were all to be performed in 
British India and thelands endowed were 
all situate in British India. As regards 
devolution; the material portion of the 
document runs as follows :— 

“The said donors further stated that the 
management of the said nanja and punja 
lands and the said sum of rupees two 
thousands shall be with the said Ayyaswami 
Mudaliar, one of them, that hashall keep 
the sum with him and pay interest thereon. 
at 10 per cent. and out of the interest and 
out of the income of the said. nanja and 
punja lands; after deducting the Sircar 
kist shall be conducting. the charities of 
the said Thoppai .Mudaliar's chatram and 
the charities of the said. temple for ever, 
so long as the sua and moon last; that 
after. his lifetime, the persons appointed 
by him shall conduet the nferesaid cheri- 
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ties as aforesaid and that they shall in 
future have no manner of right, title or, 
interest in the said lands and rupees two 
thousand.” "m $ ; 
. Bzhibit B which relates to .what is 
known as the Mailam charities is dated 
the 19th of April, 1867, and is executed 
by Thoppai Muthiah Mudaliar, , Thoppai 
Sabapathi Mudaliar and Thoppai Muthiah 
Mudaliar's son Ananda Thandavaraya Mus 
daliar. This deed endowed properties both in 
Pondicherry and British India and relates 
to the performance of charities in British 
India and Pondicherry. This deed con- 
stitutes Ayyaswami Mudaliar as the first 
trustee and gives. him power to. appoint 
a person after his lifetime. The third 
deed, Ex. O, which relates to what is 
known as the Alapakkam charities is dated ' 
the 24th of January, 1874, and is executed 
by Ananda Thandavaraya Mudaliar and 
Ayyaswami Mudaliar is constituted as the 
trustee and the devolution is on the male 
heirs of Ayyaswami.Mudaliar, There is 
‘no power of appointment given. > 


' The correct translation as regards thé 
power of devolution given in the first two 
documents is thus given by the Suba 
ordinate Judge in his judgment “ that 
he himself should at the time of his death 
appoint a person to administer the said 
charities after his death." 


Exhibit Iis dated the 29th of June, 1913, . 
and it purports to be an agreement rea 
garding the administration of the dharmam, 
Tt is executed by Murugayya Mudaliar in 
favour of Rathnasabapathy Mudaliar, the 
lst defendant. After reciting that Thoppai 
Muthiah Mudaliar the grandfather endows 
ed properties for the dharmam and that 
hi3 son, Ayyaswami Mudaliar, conducted 
the dharmam and appointed the executant 
Murogayya Mudaliar to administer the 
dharmam which he has been coaduct- 
ing, it goes on to state “Since in order 


‘that the said dharmam may be conducted 


ularly and for ever, it is absolutely 
ae that they should be conducted by 
the descendants of Muthiah Mudaliar who 
instituted the dharmas originally, the fol- 
lowing agceement has been entered into 
by us. For the reasons aforesaid the said 
Maragiyya Mudaliar appoints his younger 
brother's son Rathiasabapathy Mudaliar, 
for condusting ths said dhzrmam after hig 
(Muragayya Mudaliar’a) lifetime, 
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: "Further be appoints the said Rathna- 
sabapatby  Mudaliar to administer the 
dharmam relating to the chatram .also 
which the said Ananda Thendavaraya 
Mudaliar has constructed in Alapakkam in 
Ouddalore Taluk in British territory.” | 

Exhibit II which is dated the 6th of 
March, 1914, is executed by Murugayya 
Mudaliar in favour of Rathnasabapathy 
Mudaliar. It begins as follows: 

“As some particulars have not been 
recited in detailin the agreement in the 
matter of the administration of charities 
which has already been executed on the 
29th June, 1913, as’ between these persons, 
the present agreement in the matter of the 
eo anon of charities has been execut- 
ed.’ : š E $ 5 
* Then it gives the- history of the three 
charities and the names of the successive 
trustees, and states that the executant 
Murugayya Mudaliar was conducting the 
charities according to the trust constituted. 

. (Then it goes on as follows: 


"Asconsidering that I am now advanced’ 


in age the following agreement has been 
executed as between us in ordér to ensure 
thé proper performance of the charitiés in 
future. Forthe aforesaid reasons, I, the 
aforesaid Murugayya Mudaliar, do héreby 
declare that I 3ave appointed Rathnasaba- 
pathy Mudeliar, alias ^ Duraiswami 
Mudaliar, one of thé sons of my junior 
brother Ananda Velayutha Mudaliar in 
order to perform the said charities properly 
in future as heretofore and that I have 
‘hereby transferred to the said Rathnasaba- 
pathy Mudaliar, all the privileges and 
powers vested in me by my junior paternal 
uncle, the said Ayyaswami Mudaliar go far 
‘as the aforesaid administration of the 
charities is concerned. 

. "The said Rathnasabapathy Mudaliar, 
alias Duraiswami, has also consented to 
‘administer the said charities, 

. “However, I, the said Murugayya Mudaliar, 
reserve to myself the power to give during 
my lifetime whenever necessary, my advice 
to the said Rathnasabapathy Mudaliar, 
alias Duraiswami, in’ the matter of the 
‘administration of the said charities,” 

' Imay state here that this clause about 
‘advice dces not mean much as there ig 
‘nothing to compél Rathnasabapathy 
‘Mudaliar, alias Duraiswami Mudaliar, to 
accept the advice ‘and act up to it, 
"Exhibit II wes impugned by the plaintiff 
ps a forgery, Itepbears from the proceed- 
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ings in the Pondicherry Court, a copy of 
the judgment. in which has been filed as’ 
Ex. IV, that a suit was filed in Pondi- 
cherry against Murugayya Mudaliar by 
Rathnasabapathy Mudaliar for possession 
of the deeds relating to the charity and 
for possession of the charity properties in: 
Pondicherry on the ground that Rathnasaba- 
pathy Mudaliar was the duly constituted 
trustee, and that the genuineness of Ex. IL 
was impeached by Murugayya Mudaliar 
as also the validity of the appointment 
of Rathnasabapathy Mudaliar. An issue’ 
was directed by the Pondicherry Court as 
regards the genuineness of the document 
and two experts were examined. Muru- 
gayya Mudaliar did not let in any evi- 
dence and remained ex parte when the ques- 
tion was tried and the French Court found 
Ex. II to be genuine. He then appeared 
and raised the question as to thé right of 
the defendant to get possession of the docu- 
ments relating to the trust. The first 
Court held that Ex.JI did not empower 
Mürugayya Mudaliar to appoint the lst 
defendant as a trustee so as to give & 
present right for the recovery of deeds and’ 
property, but the Appellate Court reversed 
thé decision. Murugayya  Mudaliar died 
during thé pendency of the proceedings in 
appeal and the present plaintiff was 
brought on record. The Subordinate 
Judgefinds Ex. II to be genuine both 'on 
the evidence and because of the decision 
of the Pondicherry Gourt. , 
~- It has been argued by the appellant that 
it is improbable that Ex. II would have 
been executed by Murugayya Mudaliar as 
it appears there were proceedings in the 
French Court for partition. which resulted 
in seals being put on ihe house of 
Murugayys Mudaliar, that the feelings 
between the parties were strained, that the 
deed of partition executed shortly before 
contains no indication, that Murugayya 
Mudaliar was going to divest himself of 
the management, that itis extremely un- 
likely that Ex. II would have been executed 
-Bhortly after the partition, that Ex, JI is 
not registered in any form that required 
Murugayya  Mudaliar's presence and 
‘assent and that there is difference in 
signatures. I confess that there igs con- 
siderable force in ike argument of the 
appellant, but as Murugayya Mudaliar did 
not contest the genuineness of Ex. II which 
was found by a competent Court in Pondi- 
cherry to be genuine, 1 do not think there 
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„Bro sufficient grounds for reversing the view 
of the Subordinate Judge as to Ex. II, 
‘After Ex. II was executed, Murugayya 

Mudaliar cancelled the appointmant under 
‘Ex. II first by the Will Ex. F and then by 
another Will Ex. G appointing different 
“persons as trustees and lastly by Hxs. H and 
"H-1in favour of the plaintiff, his son-in-law. 
. There is no dispute as to the genuineness 
“of Exs. H and H-1 and the question is 
"whether Exs. Hand H-1 give the plaint- 
-iff a right as against the Ist defendant who 
"was constituted trustee under Exs. I and II. 
So far as the Alapakkam charities con- 
stituted by Ex. O, are concerned, it is clear 
that Ayyaswami Mudaliar had no power of 
appointment given to him. Tha deed ex- 
-pressly states that the  trusteeship after 


: descend to his male heirs and Murugayya 
‘Mudaliar has left!two sons, Subramania 
‘Mudaliar and  Kunjithapada Mudaliar. 


' Asregards this charity neither the plaintiff ` 


nor the lst defendant has.any right.. 
It is argued that Murugayya Mudaliar 
‘prescribed for a trusteeship 
powers of nomination and that, although the 
“original deed did not give him the power, 
‘he is entitled to nominate, and reliance is 


` placed on Annasami Pillai v. Ramakrishna `- 


Mudaliar (1). There is nothing in the 


evidence orin the conduct of Murugayya ` 


‘Mudaliar to show that he prascribed for 
' any such power as regards the Alapakkam 
. charities. The mere fact that he executed 

Exs.I and II and Hand H-1 would not 

show that he prescribed for any such power. 

It is argued by Mr. Bhashyam that the 
plaintiff is, under the Will of Murugayya 

Mudaliar, entitled to get the properties 
‘from the 

ba his duty to hand them over to 

Murugayya Mudaliar's sons. I do not 

think that, having regard to the present 

suit which is one in ejectment, any relief 
' ean be given to the plaintiff unless he 
‘proves his own title. The infirmity of the 


let defendantis no ground for giving any - 
' relief to the plaintiff. It will- always be 
open to persons who are really entitled to: 
` gue the defendant and get possession if they ` 


establish their claim. 
As regards the other two charities, two 


questions arise, the first, asto-the validity ^ 


of Exs. I and II, and the second, as to the 
force -of the judgment of. the Pondicherry 
:.Court. I have already referred 
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:Mudaliar in Chidambaram he got 
the lifetime of Ayyaswami Mudaliar is to ` 


defendants although if may: 


‘the 6th of March, 1914. f 
‘partition, Ex. IIT, is dated the 23rd .of 


to the suit - 
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filed-in the Pondicherry Gourt.by the 
lst defendant against Muragayya Mudaliare 


. As regards Fx. I, the Subordinate Judge 


finds that it is invalid as it was obtained 
under coercion and undue influence. 


>" The facts which led up to Ex, Land which 
“are not-disputed before us are shortly these. 
Prior: to the execution of Ex. I, Murugayya : 


Mudaliar and the Ist defendant were 
members of -an undivided family. Dis- . 
putes arose owing to’ Murugayya Mudaliar 
wanting to marry his daughter to the 
plaintiff and the Ist defendant wanted to . 
prevent the marriage and get a partition . 


"of the properties. The 1st defendant filed: 


a suitin Pondicherry claiming a parti- 
tion, and during the absenceof Muragayya 
the. 
house of Murugayya Mudaliar sealed, Then 
there was some mediation aud Ex. I was exe- 
cuted-the day beforethe seale.were removed. . 
"TheSubordinateJudgebelieves the evidence 
that Murugayya Mudaliar did not freely 
and voluntarily execute Ex. I but did so 


on pressure and to get the.seals removed. 
involving - 


He ‘believes the plaintiff's: 2nd and 3rd 
witnesses who state that the 1st defendant 
wanted Murugayya Mudaliar to execute 
Ex. I-before he asked theseals to be re- 
moved. I agree with the Subordinate Judge 
in thinking that Ex.Iis invalid.. . - 
The law is clear that in cases of powers. 
of nomination given to trustees to appoint 
successors, they should be executed bona 
fide, inthe interests of the trust aud not 
to secure a personal advantage. That is 
thelaw even asregards ordinary powers 
and 1 thinkeit applies a fortiori to cases 
of religious charitable trusts, where 
elements of peraonal advantage should find 
no place in the appointment, the benefit to 
the institution being thesole consideration, 
As regards Ex. If it was executed on 
The deed of 


February, 1914. Theevidence of the plaint- 
jas 2nd and 3rd witnesses whom the 
Subordinate Judge believes, shows that at 
the time Ex. I wasexecuted the Ist.defend- 
ant wanted an immediate transfer of the 


‘trust to himsslf and that, Exs.: and IL 
` and the partition deed were really parts of 
cone-transaction. . In fact, Ex. If bsgins by 


stating that as Some particulars have not 


. baen recited in detail in Hx, [,:the present 


agreement was executed to supply the de- 
tails which were not mentioned in Ex. I. If 
Ex. Il-is troated asa tatification of x, I, 


E 


` _ made the subject of alienation. 


Mic 


«it is cledy.that Ex, I being absolutely 


. void as being. a fraud on power having 


. regard to the circumstances under which 


it was executed, Ex. II would be invalid 


, a3 à ratification of Ex. I. There can be 
. .mo question tbat a void transaction cannot 


.be ratified: ÉMr, , Varadachariar argues, 
, however, that Ex. II could be taken as a 


fresh appointment. Having regard to the . 


facts of the case, I doubt whether Ex. II 
can be treated as a fresh appointment 
„~ where, onthe face of it, it states that it 

was executed ^to supply certain omis- 

.Bions in Ex. I. But even if it ia 


` taken to bea fresh appointment, the onus 


, by successive appointment and 
. , question arises asto the transfer by one 


. pion. 


_is. heavily on the Ist defendant to show 
that on the date on which Ex, II was 
executed, the influences which led {to the 


creation of Ex. I were entirely absent and ` 


that Ex. II was uninfluenced by any .con- 
siderations except the good of the trust. 
I need only refer to 23 Halebury's Laws 
„of England, S. 53, In re Wright, Hegon 
v. Bloor (2), Topham v. Duke of Portland 
(3) and Humphrey v. Olver (4). Exhibit II 
purports to be an immediate transfer of the 


; . right to the office, and as I have pointed 


out, the power to advice gives no effective 
, control to Murugayyaas the power is merely 
advisory. 

It is clear from the deeds constituting 
the Mailam and. Chidambaram trusts that 
the devolution of trusteeship isnot to be 
hereditary in the line ofthe founders but 

80 no 


trustee 


to the nextin the line of succes- 


-It has been held that a trustee is not 


. - entitled to transfer such a trust in his 


lifetime. In Narayana v. Ranga(5) Muthu- 
swami Iyer and Shepherd, JJ., held that 
the transfer ofa religious office was in- 
valid except, possibly, in the case of trans- 
ferees in succession. The learned Judges 


- Observe: “According to general principles, 


a religious Office cannot, prima facie, be 
| ; The suc- 
cession to such an office is governed in 


the first instance, by the Will of the foun- 


der, and, in the absence of direct evidence 


(2) (1920) 1 Oh. 108; 88 L. J. Oh. 452; 64 S. J. 219; 
121 L T. 49. 


(3) (1870) 5 Oh. A. 40; 39 L. J. Ch. 259; 22 L, T. 847; 
18 W. R. 235 


(4) (1859) 28 L. J. Oh. 406; 5 Jur. fs. s.) 916; 7 W. R, 
R. 838. 


334; 118 R. R. 7 
5) 15 M. 183; 2M. L/J,19;5 Ind, Dec, (x. 8.) 477, 
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on that point, by usage of the particular 
institution from which the founder's Will 
may be inferred. A religious office ap- 
pears to us to stand with reference to 
glienability on a different footing from 
private property." After referring to 
Kuppa Gurukal v. DorasamiGurukal (6) the 
learned Judges observe :— < 


" Unless the alienee .is the sole heir, the < 
alienor might be under the tempfation to. 
make the office the subject. of bargain and 
thereby defeat the intention of the founder, 
ONE We are not prepared:to dis- 
ent fromthe dietum above quoted and to 
hold that in the absence of special usage, . 
an alienation would be valid if made in 
favour ofany person other than the sole 
immediate heir." N 

I may also refer to Sennayan Chetty v. 
` Sinnappan Servat (7) where it was held that 
renunciation of a non-hereditary religious 
office is invalid even though it is to the 
next heir of the releasor: Rajam Bhat- 


, tar v, Singarammal (8). I have already set .- 


out the terms of the deeds constituting 
the trust to show the nature of the power 
of appointment conferred. It seams tome 
to beclear from the wording that what 
. Was contemplated was that the testator 
should reserveto himself the power of 
making the appointment till the time of 
his death. I find it difficult to construe 
the words as giving him the power to 
make the appointment so as to divest him- 
self during his lifetime of the power of 
management. It should be remembered 
that” this isa case of charitable trust, and 
having regard to the interest of the in- 
stitution itis difficult to strain the words 
in the deeds constituting the trust so as 
to give the trustee absolute irrevocable 
power to transfer the trust during his 
lifetime and to make such transfers ir- 
revocable unless the deed of transfer itself 
reserves theright ofrevoking it. Where 
the power isgiven to appoint a trustee “at 
the time ofhis death" there should, to 
make any appointment valid where it ig 
by deed inter vivos to take effect at once, 
be proof that there were circumstances 
showing that the person making the ap- 
pointment had a reasonable apprehension of 
death, and it is always subject to the con- 
ditionthatif a trustee making the appoint- 


(i 6 M. 76; 7 Ind. Jur. 75; 2 Ind. Dec. (N. s.) 331.3 

7) 7 Ind. Cas. 901; 20 M. L. J. 654; 8 M, L. T. 395: 

(1910) M. W. N. 716. - i 
(8) 51 Ind, Cas. 979; 36 M, L. J, 355, 
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ment recovers, the traiisfer is not to operate, 
The obvious intention of the author of the 

- trust is to authorise the appoiniment ofa 
successor and not to authorise an abdica- 
tion. If owing to illness, old age, absence 
from India or other cause the trustee is 
not able to act, the obvious remedy is by 


application to Court to appoint a trustee, 


Such a power cannot be arrogated by the 
trustee. Otherwise a trustee can before 
his death appoint anothér person under 
the plea that he is unable or unwilling to 
perform his duties. There is nothing except 
the recital to the deed of appointment that 
the trustee was in apprehension of death 
' or was physically unable to carry out the 
trust. Gases have been referred to where, 
in English Law, a power of eppointment 
if executed by a deed inter vivos is irrevo- 
cable unless the deed itself reserves the 
power of revocation. In the case of reli- 
gious trusts where the deed constituting 
the trust clearly expresses an intention 
that the appointment should be made only 
at the testator's decease the trustee cannot 
give the go-by to it by executing it with- 
out putting a revocable clause. Though 
the deed inter vivos to take effect after his 
death may satisfy the requirements, such 
a dead must always be subject to the çon- 
trolling clause in the deed oi trast and 
even though the express power of revoca- 
tion is not reserved I would, having regard 
to the terms of the trust deed, hold that 
itis subject torevocation. It is clear that 
the appointment of the lst defendant has 
b»en revoked by the Will in favour of 
plaintiff. ` i 
: The next question isas to the efect of 
the proceedings inthe Pondicherry Court 
rendering any contentions in this guit res 
judicata. | 
-As regards the Chidambaram charities, 
-T think it is clear that the Pondicherry 
Court had no jurisdiction in the matter as 
the properties are all situate in British 
India and the trusts are all to be perform- 
ed in British India. The action in 
the Pondicherry Oourt was merely an 
action in personam, against the trustee 
‘to deliver up the documents of title and 
for purposes of that adjudication it became 
necessary to see whether the -appointment 
of tbe plaintiff was valid. In Companhia 
de Mocambique v. British South Africa Co. 
(9) Wright, J., after freferring to the 


(0) (1892) 2 Q. B. 358; 61 L, J. Q. B. 683, _ 
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Eoo observes as follows at page 
."The proper conclusion appears to be 
that, speaking generally, and subject 
to qualifications depending on personal 
obligations, it is a general principle of 
jurisdiction, that title to land is to be 
directly determined, not merely according 
to the laws of the country where the land 
is situate, but by the Courts of that 
country, and this conclusion is in accord- 
ance with the rule ordinarily adopted by 
the jurisprudence of other countries (see 
Story's Conflict of Laws, ss. 551-555). It 
does not inany way involve a denial of 
jurisdiction to give relief in personam, or 
against property in this country, in any 
case where title to the foreign land is not 
direetly involved, or can be proved as a 
fact by the judgmentofa competent Court 
in the foreign country." 

Story in his Conflict of Laws states the 


- law as follows in Art, 551:— 


“In respect to immoveable property every 
attempt of any foreign tribunal to found a 
jurisdiction over it must, from the very 
nature of the case, be utterly nugatory, and 
its decree must be for ever incapable of exe- 
cution in rem.” ` 

In Art. 591 the law is thus summarised: 
“Ifthe matter in controversy is land, or 
other immoveable property, the judgment 
pronounced in the forum rei site is held 
to ba of universal obligation, as to all the 
matiers of right and title which it professes 
to decide in relation thereto. This results 
from the very nature of the case; for no 
other Court can have a competent jurisdic- 
tion to engilire into or settle such right or 
title. Bythe general consent of nations, 
therefore, in cases of immoveables, the 
judgment of the forum ret site is. held 
absolutely conclusive. ......sessseerilererersrerieee 
On the other hand, a judgment in any 
foreign country, touching suchimmoveables 
will be held of no obligation.’ 


In Boyse v. Colclough (10) it was héld that 
Trish Courts had no jurisdiction .over im- 
moveable properties in England and that 
any declarationas to the validity or in- 
validity of any Will by Courts in Ireland 
cannot so far as it relates to lands 
in England be treated as a bar to the 


suit. 


(10) (1854)1 K. & J. 124; 69 E. R. 396; 24L J. Ch. 
1,1 Eq. R. 18,3 W. R.8: 103 R. R. 44. 


*Page of (1892) 2 Q. 1 [Ed] 


UR 


Dicey in his Oonflict of Laws thus 
states therule as regards immoveable pro-~ 
perty as follows:—“All rights over, orin 
relation to, .an immoveable (land) sre 
(subject to the exceptions hereinafter 
mentioned) governed: by the law of the 
country where the immoveable is situata 
(lex situs)". Itis- unnecessary to consider 
the exceptions as they do not touch the 
present case, ^. E Ss A 
“The question as to the jurisdiction of 
Foreign Courts to deal with the ‘subject- 
matter in British India before the principle 
of res judicata can be appliedis also ‘con- 
sidered in Magbul Fatima v. Amir Hasan 
Khan (11) which decision was confirmed 
by their Lordships of the Privy Council 
in Magbul Fatima v. Amir Hasan Khan (12). 
I may also referto the judgment of Abdur 
Rahim, Ofig. O.J., in Shiyali Subraya Chetty 
v. Calve Subraya Chettiar (13) whore the 
learned Judge has ‘considered the question | 
of jurisdiction of French Courts over 
properties situate in British India so as 
to constitute any adjudication in the Pondi- 
cherry Court res judicata, andi am ib 
entire agreement with the views of the 
Officiating Chief Justice. I.do not think 
the decision of the Pondicherry Court 
renders the question as regards the 
Chidambaram trust res judicata. ——— 

. As regards the Mailam ‘trust, the case 
standsona different footing. A number 
of properties comprised in the trust are 
within the jurisdiction of the Pondicherry 
Court. "The trusts to he performed are the 
annual feeding of Brahmins in Melachalam, 
Tindivanam ‘Taluk (British territory) 
Ubhayam in the Skanda Shasti festival in 
' the temple in Pondicherry (French terri- 
tory), expenses. in connection with the 
lighting of. another temple in Pondicherry 
{French territory) and the maintaining of 
a chatram in Pondicherry (French terri- 
tory). Itis clear that with the exception 
ofthe «annual feeding of Brahmins on 
.Meláchalam, all the other trusts. are to 
ibe performed in Pondicherry. The parties 
tothe Pondicherry litigation were re- 
sidents of Pondicherry and it cannot be 
said that the Pondicherry Oourt had no 
.jurisdictien to adjudicate upon the question 
as regards the Mailam charities. Ht isim- 


12) 36 Ind. Cas. 710; 20.0. W. No1213; (1910) 2 
M. W. N. 153 (P. C.). eae 


4 B 25 Ind. Cas. 193; 37 A. 1; I2 À. L. J. 1074 
(13) 37 Ind, Cas, 404; 5 È, W. 740; $1 M, L, T. 318. 
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possible to separate the trust relating to the- 
property in British India from the trust’ 
relating to. property in Pondicherry, or to; 
appoint two trustees, for the Courts in Pondi-; 
cherry would be bound by their own deci-i 
sion and would not recognise another trustee: 
appointed in British India to perform the 
trusts in so far as they are in Pondicherry, 
This is not a case whereit ‘can be said 
that the Pondicherry Court-had no jurisdie- 
tion to decide the ‘question in controversy 
in so far as it related to the performance 
of thé major portion ofthe trust or the 
right to be-in possession and management. 
of the properties as the trust property is; 
situatein Pondicherry, "This ease is, there-. | 
fore, clearly distinguishable from the, 
Ohidambaram charity. Ifit were possible: 
to separate the charities in so far as they: 
relate to properties in British India from., 
the charities in Pondicherry and to give’ 
effect to the deed of trust by. constituting. 
plaintiff as trustee of the portion of the, 
property situate in British India, I would: 
do so, but that is, having regard to the, 
terms of the trust which make no separate. 
appropriation of the incomes of the trust. 
property to the particular charities named. 
obviously impossible. I am not prepared, 
tohold that the decision of the Pondi-. 
cherry Court is not a sufficient ground for; 
our upholding the claim of the lst de-, 
fendant. : : E 
` In the result Iallow the appeal in so; 
far asit relates to what is described in. 
the plaint as Chidambaram. charity and 
declare that the plaintiff is the person. 
entitled to be the trustee andto be in 
possession ‘and management of the pro- 
perties ‘appertaining to that trust, and 
the defendants or such of them as are in 
possession will deliver the property‘to the 
plaintiff. aa ae j 
' As regards the Alapakkam and Mailam 
charities the plaintiffs’ suit will be dis- 
missed. is 
As regards costs, as neither party has 
succeeded in all his contentions, I think 
the proper order will be to direct 
‘each party to -bear his costs. throughout: ' 
Srinivasa Ayyangar, J.—Ques- 
‘tions of great difficulty and considerable 
‘legal interest have been raised and 
‘argued in the course of the discussion of 


` this appeal. : By the courtesy of my.learned 


brother, I have had the advantage of per- 
using beforehand the judgment just 
delivered ‘by him and- I should not have 
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deemed.itnecessary to write a separate. 
judgment were it not that Ifelt persuaded 
thatit might be useful to re-state someof' 
the propositions from a slightly different: 
standpoint, : od ee cs 

The appeal was argued on both sides 
with considerable learning, by Mr. Bhash- 
yam for “the appellants strenuously and 
by Mr. Varadachariar for the respondents. 
with great clearness and cogency. 
appellant before us was thé plaintiff in the 
suit from which it has arisen. The suit. 
has been dismissed in its entirety by the 
learned Subordinate Judge. The claim. 
relates to the office of trusteeship in respect 
of three charities which have been re- 
spectively called in the ‘course of the. 
argument the Ohidambaram, the Mailam 
_ and the Alapakkam charities. In the 
judgment of my Lord just delivered, the, 
genesis and history of the charities and. 
the other particulars regarding the same. 
have been set out and Ido not think it 
necessary to recapitulate the same. The 
plaintiff appellant has claimed the office 
of tristeeship in respect of -all these. 
charities. That claim necessarily involves 
the denial of: the claim sat up by 
the let defendant to the office of trustee-, 
ship in respect of the same charities. The 
plaintiff's-claim to the office is based oman: 
appointment by the late Murugayya Muda-, 
lar. On such aclaim the question with 
regard to the trusteeship of what are call- 
ed the Alapakkam charities may easily 
be disposed of. As the plaintiff claimg on. 
- the basis of an appointment by Murugayya 
Mudaliar, the question arises whether 
Murugayya Müdaliar had himself any such 
power ofappointment, Exhibit 'O'isthe 
instrument of trust relating to the Alapak- 
kam charities. The said deed is purported 
to be executed in favour of Ayyaswami 
Mudaliar the trustee appointed therein, 
aud the provision in it for succession to 
the office of trusteeship is “that the said 
dharmam shall after the lifetime of yourself 
be administered by your male heirs.” It 
must be observed that the plaintiff does 
not claim under the original deed of trust 
or the scheme of succession provided 
thereby, but under and by virtue of ap- 
‘pointment by Murugayya. It has been 
argued that Murugayya had acquired by 
prescription a right to appoint his succes- 
‘sor,| because in and by the Will of Ayya- 
‘swami he gave sucha power of appoint- 
quent. It is difficultto.see how Ayyaswami 


od ed, 


The: 
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was entitled, contrary to the terms of thá- 
deed of trust, to- grant such-power or pre~“ 
scribe a different line or mode of success; 
sion. Thereis no evidence worth the name. 
or any materials on which such acquisi- 
tion of power contrary to or different from: 
the original deed oftrust can be infer- 
red. The bare fact is that Murugayya pur-' 
ported to appoint a successor and from’ 
that alone the inference of a completed: 
acquisition of right by prescription cannot 
be heldto be proper. It must. be remem- - 
bered that Murugayya was in the line of 
male heirs of Ayyaswami and by the mere 
fact of his having excluded his brothers. 
from the office of trusteeship he could be: 
regarded only as haviog prescribed for 
sole trusteesbip. If the acquisition, by 
prescription of such rightto.appoint, should 
be recognised on such slendér material, : 
nothing would be easier than to-frustrate: 
the provisions in the deeds of endowments 


‘and tc change the scheme for succession 


in the office of trusteeship. I agree, (here: 
fore, that Murugayya had no power tò 
appoint his successor, The plaintifi's 
claim in respect of the Alapakkam charities 
thus fails. : 
As the plaintiff's title in respect of the ` 
Alapakkam charities has had thus to he 
negatived, itis unnecessary to discuss the . 
claim of the Ist defendant with regard 
to the same, "The plaintiff who seeks the 
recovery of the properties relating to the 
endowment.having failed to make out his 
title, itis unnecessary to make any pro- 
nouncement with regard to the lst defend- 
ant's-title in this case. ` 
- -As regards what are called the Chidam-- 
baram and Mailam charities, Murugayya 
at first during his lifetime appoiiited by 
Ex. I the first defendant to be trustee in 
his place after his own lifetime. It has 
‘been found by the lower Court that Ex. I 
was brought about by undue influénce 
‘and, therefore, the appointment thereunder : 


-could not be regarded as valid. That find- 


ing has not been challenged before us. 


-But the Ist defendant slso claims to have 


been appointed under Ex. 2. That ap- 
pointment was one to take effect even dur- | 
ing the lifetime of Murugayya himself. ` 
This document, Ex. 2, has been impeached 
as aforgery. The lower Oourt has found 
the document to be genuine. I am not 


satisfied that it'is a forgery. "There is no 
.indieation in the terms of the document 


“that it 


Qin 


is not a genuine document, It 


di 


thay also be observed that-if the lst de- 
-fendant was fabricating a document by 
- Which he was to be appointed a trustee, 
¿it is very unlikely that he would have 
inserted a provision therein reserving to 
: Murugayya the appointor powers of 
. Supervision over the management of 
the charities during the lifetime of Muru- 
gayya. The learned Vakil for the ap- 
. pellant argued strenuously and at great 
length that having regard to the finding 
that Ex. I was brought into the existence 
by undue influence, the burden of proving 
that the appointment under Ex, 2 was at a 
. time whenthe undue influence had ceased 
. was heavily on the defendant. : The deter- 
: mination of the question of burden of proof 
in such cases depends largely on the cir- 
cumstances and the facts of each particu- 
lar case. Thecccasion for the exercise of 
undue influence, the nature of-the influence 
and several other matters would have to 
be taken into consideration in determining 
whether ata subsequent period or point 
of time the undue influence should be 
regarded as having continued or ceased. 
But having regard to the fact that the 
marriage was over and that the partition 
between the parties had also been complet- 
ed and carried out, there is no reason 
whatever to suppose that the undue in- 
. fluence which was brought to bear when 
Ex. I was executed lasted or continued 
until the execution of Ex. 2. On my fnd- 
ing that evenif the burden of proof should 
be held to be on the lst defendant 
affirmatively to establish thet the undue in- 
fluence which was operative when Ex. Q 
was. executed, must have ceased some con- 
siderable time before the execution of Ex. 
9. it seems to me unrecessary to refer to or 
discuss the cases cited on the question of 
‘burden of proof. 

At one stage of the case I was impressed 
by the argument regarding the genuine- 
ness of Ex. 2 by reason of the absence of 
any reference to it in Ex. K and other docu- 
ments, But it has been pointed out that 
Ex. K was subsequent to the Ist defend- 
ant's suit in the French Court and there 
can beno doubt thatafter the institution 
of that suit by the 1st defendant Muru- 
gayya must have made up bis mind to 
impeach Ex. 2. Thbereis, therefore, no 
force in thas argument. , 

Tam not persuaded that the finding of 
the lower Court with regard to the genuine- 
ness of Ex. 2 is incorrect. Soon after 
the execution of Ex.2it was that the Ist 
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defendant filed an action in the Fiehch 
Court against Murugayya for the recovery 
of the office of trusteeship on the ground 
that he hag been validly appointed trustee 
by Murugayya and also for the. recovery 
of the key and.the documents relating to 
the charity properties, and it wasthereupon 
that Murugayya purported by Ex. K and 
the succeeding Wills made by him, to re- 
voke the appointment. Ultimately. the 
French Court of Appeal held infavour of. 
the lst defendant that he had been pro- 
perly appointed trustee by Murugayya &nd 
that he wasentitled to the office of trustees- 
ship and ihe management of the charities. 
For the defendant this adjudication is 
relied upon as operating by way of res 
judicata, For the plaintiff-appellant it has 
been contended that it could have no such 
efect. Mr. Bhashyam for the appellant 
argued that s. 13, Civil Procedure Code, 
refers only to suits instituted by plaint- 
ifls on foreign judgments and cannot be 
held to apply to defendants. For this he 
has relied upon the decision of the Al- 
lahabad High Court Magbul Fatima v. 
Amir Hasan Khan (11). This case was, no 
doubt, confirmed and notreversed by the 
Judicial Committee of the Privy Council: 
See Maqbul Fatima v. Amir Hasan Khan 
(19. Section 13 of the Civil Procédure 
Code is general and is not so termed as ta 
be applicable only to plaintiffs suing on 
foreiga judgments. The suit to which the 
decision ofthe Allahabad High Court re- 
ferred was one for a declaration that a 
certain issue was res judicata in a Foreign 
Court. For such a declaration no suit was 
obviously sustainable. Lam, therefore, unable 
to regard the mere factofthe confirmation by 
their Lordships of the Judicial Committee 
of the decision in the Allahabad case 
as tantamount to an approval by their Lord- 
ships of every expression of opinion by the 
learned Judges of the Allahabad HigblCourt. 

Afterall the case in Castriquev. Imrie (14) 
was nota case by the plaintiff on a foreign 
judgment and the defendant was held en- 
titled to non suit the plaintiff on the basis 
ef the foreign judgment. Having regard 
to the very clear terms of &. 13, Civil Pro- 
cedure Code, it seems to me impossible to 
accept the contention of the learned Vakil 
for the appellant in the matter. 

Then Mr. Bhashyam argued that the rule 
of res judicata set out in s. 13 must be 
construed as referring only to the actual 


14) (1864) 4 H. L, 414; 39 L, J. O. P. 350; 23 L, T. 48; 
iu Qi 5 ; i 8; 
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decree passed by thé Court and not extend- 
ing to the grounds of decision or to the 
issues decided. His contention was that 
when a foreign judgment directs the 
payment of money by the defendant to the 
plaintiff it is in the nature of a debt and the 
judgment itself is only proof of the debt 
and no more, In this matterthe difference 
may beconsidered between the terms of s, 11 

“and s. 13, Civil Procedure Code. Section 1l 
Tefers to the decision with regard to the 
issues also. Saction 13 speaks only of the 
matter directly adjudicated upon by the 
foreign judgment, Having regard to the 
language of s. 13 it seems to me that while 
Mr. Bhashyam's contention that it refers 
only to a decree cannot be accepted, still at 
the same time, it cannot be said that every 
issue decided by the Foreign Court is 
‘binding upon the British Indian Court. 
Every issue, albeit necessary for the decision 
of the matter in dispute, cannot be regarded 
as a matter directly adjudicated upon. Many 
issues are in their nature merely ancillary, 
Thus it cannot be held 
‘adoption is held valid by a Foreign Court 

god on that ground some property is 
decreed to him the finding on the ad option 
is binding on the British Courts. If 
otherwise, it would result in greater effect 
being given to the judgment of the Foreign 

Court than even to the local tribunals. 
The decision of a Court should be regarded 
not merely as relating to the delivery 
of money or property, but to the recovery 
of a particular fund or property on thee title 
set up. In other words, the expression 
“matter directly adjudicated upon” should 
be held as undoubtedly to include the right 
set up, but-limited only to the. particular 
relief granted or refused, 

Accepting, therefore, to this extent the 
contention on behalf of the appellants, I 
have come to the conclusion that the 
finding of the French Court with regard to 
Ex. 2 being genuine is not binding on 
this Oourt as res judicata as the issue cannot 
‘be regarded as a matter directly adjudicated 
upon. But- as I have already indicated I 
have come to the conclusion on the evidence 
in the case that the finding of the lower 
Court with regard to its genuineness is 
correct. 

The next question that arises for con- 
sideration is whether the decision of the 
French Court that the lst defendant was 
the validly appointed trustee is res judicata 
with respect to Chidambaram and Mailam 


SHOCKALINGAM 9, DURATSWAML, 


that if a person's- 


o Si 

charities. The solution of that question 
depends on: (1) whether it was a. judgment 
of a Oourt of competent jurisdiction ; (2) 


whether it was a judgment on the merits; 
and (3) whether that was the matter 


directly adjudicated upon by the French 


Oourt. The learned Vakil for the appellant 
argued that the French Court was not a 
Oourt of competent jurisdiction at any 
rate in respect of all the immoveable 
property relating to the trust situate in 
British India. There can be no doubt 
that the jurisdiction referred to ins. 18 
is not local or municipal jurisdiction 
under the Civil Procedure Code, but juris- 
diction according to the principles of | 
private International Law. There can also 

be no doubt that under the rules of 
private International Law, if the action 
should be regarded as one relating to 
immoveable property, the law applicable 
is tha law of the country.in which the 
land is situate. But I am unable to 


‘accede to the contention on bebalf cf the 


appellant that the suit in the French 
Oourt was one for the recovery of immove- 
able property. Taking the svit as a whole 
it seems to me that it cannot properly 
be described in legal language as a 
suit ior property or as one for the declara- 
tion of title to property but the only de- 
scription of the suit which can be regarded 
as satisfactory is to regard it as one for the 
office of trusteeship, . 

What, then, is the law applicable to the 
recovery of the:office of trusteeship ? What- ` 
ever might b&ve been the state of things 
in the world informer times, there can 
be no question whatever, that . having 
regard to the increasing international 
amity and intercourse, many trusts may 
come to be constituted the properties 
relating to which may happen to be situated 
in different sovereignties. It is not impos- 
sible to imagine in these days of growing 
internationalism a person constituting a 
trust to which are endowed properties 
situate in France, England, America and 
elsewhere. Ifthe strict rule of the lex situs 
should be applied, it would follow that, in 
regard to the trusteeship of the trust, 
different Courts might come. to bold 
diflerently, having regard to the law 
applicable, and whereas the French Court 
might hold 'A,was the proper trustee, the 
English Court might hold that ‘B’ was such 
trustee and the Courts of another country 
mighi hold 'C' was the trustee entitled, I 
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bm, therefore, inclined, on a proper applica- 
tion and appreciation of the principles o 

private International Law, to hold that with 
regard to the question relating to the office 
‘of trusteeship, the Court of competent 
Jurisdiction within the meaning of s. 13 of 
‘the . Civil Procedure Code is the Court of 
the country which is the Court of what may 
ba regarded as the domicile of the trust. I 
am aware that the expression domicile may 
be regarded as inappropriate with regard 
‘to trusts. Iam not also unmindful of the 
‘difficulties that often may arise in deter- 
‘mining any such question of domicile. But 
after all, a single trust comprehending 
properties situate within various sovereign- 
ties is not unlike a corporation, for legal 
purposes and there is no reason or principle 
why such a trust should not for purposes of 
jurisdiction also be regarded as having cr 
acquiring & domicile. 

With regard to the persons the determi- 
'nation of the domicile is determined having 
regard to various considerations, such as, 
original domicile, change of domicile, 
intention to go back to the original domicile, 
subjection and so forth. Ido not see why 
similarly with regard to trusts there should 
not be recognised a domicile based on the 
"place where the trust is made, the domicile 
"of the trustees the place where the trusts 
“gre to be performed, the place where the 
trust property is situate and so on, 

‘The expression, therefore, in s. 13, 
namely, "Court of competent jurisdiction " 
‘should, for purposes of actions relating 
to the recovery of the offieepf trusteeshi», 
be held to referto Courts ofthe country 

: which have jurisdiction in what may be 
called the domieile of the trust. 

The suit in the French Courtby the lst 
defendant cannot properly be regarded as a 
real action, but only asa personal action 
for ‘a declaration of rights and the recovery 

' of *the office. The immoveable property, 
such as it may be, follows the office whers- 

' ever situate, The plaintiff in the present 
action as the ultimate defendant in the 

‘French suit wasa domiciled French sub- 
ject and submitted himself to the jurisdic. 

“tion of the.French Court in-that action and 

‘after such snbmissionit is impossible that 

. we could hold that a French Oourt was not 
a Court of competent jurisdiction, 

There van be no doubt that, whether 
right or wrong, the decísibn of the French 
Court wasa decision on the merits, and 

“there can also be little doubt that the 
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matter direatly adjudicated upon by the 
French Court was the right of the let də- 
pudeat to hold the very officeof trustee- 
Bhip. : 

It, therefore, follows that ifthe French 
territory could be regarded as the domi- 
cile of the Chidambaram and Mailam truste, 
the decision of the French Court should 
be regarded asa decision by a Court of 
competent jurisdiction. : 

With regard to Ohidambaram, the posi- 
tion isthis, The whole of the property 
dedicated to the trust is situate in British 
India and all the trusts are also to be 
performed in British India. No doubt the 
trust may be regarded in a manner a8 
made iu French territory andthe trustees 
are also French subjects. But in the case 
of ‘such‘a trust on the reason of the thing 
the decision should, it seems to me, be 
that having regard to the entire trust pro- 
perty being in British India and the- 
performance of the trust being also here, 
the trust should be regarded as a trust of 
British domicile or-subject to the jurisdic- 
tion of British Courte. In other words, 
the office of trusteeship should be regulated 


only by British law. 


There may be difficulties, no doubt, “in 
the way of deciding what may 'be regarded 
as the domicile of the trust. But even with 
regard to the case of domicile of persons 
thare are difficulties, and the mere exist- 
ence of difficulties need not deter a Court 
of Law from ‘laying down the rules and 
principles applicable. If, therefore, the 
trust in respect of the Chidambaram 
charities was a trust of British domicile it 
follows that a French Court was not a 
Court of competent jurisdiction with re- 
gard to it andthe decision of the French 
Oour6 cannot operate as res judicata in 
respect of the Chidambaram charities. 

If thereis no binding adjudication with 
regard tothe office of trusteeship by the 
Franch Court then it follows that we, in . 
this appaal, have to decide with regard to 
the office. 

I have already held Ex. 2 to be 
genuine. Tne question then is whether 
the aopointment of'the lst defendant under 
Ex. 2 should be regarded asa mere con- 
firmation of the appointment made under 
Ex. I or as comprehending a fresh ap- 
pointment, whether the appointment. is 
valid, and, thirdly, whether it .was a re- 
vocable appointment and has been. validly 
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"With regard to the first of these ques- 


tions, itis no doubt true that in form the: 


document Ex. 2 would -seem to: be an 


instrument by which the appointment made 


. under Ex. I was merely confirmed, but 
in ‘substance it is 
merely such an instrument. By Ex. Ithe 
appointment of the lst defendant was to 
take effect after the lifetime of the ap- 
pointor. Under Ex. 2 it would seem that 
the appointment was contemplated to take 


effect immediately even though the ap-: 


-pointor reserved for himself certain rights 
ofsupervision over the management. The 
operative portion of Ex. 2 clearly includes 
and involves afresh appointment by force 
or virtue of the instrument itself. There- 
fore any infirmity attaching to Ex. I can- 
not be regarded as continuing to attach. 
to Ex. 2. If it were necessary I would 
have been prepared to hold that there 
is nothing invalid: about the appointment 
under Ex. 2, even though it may be re- 
garded as amounting to a transfer of 
trusteeship. The principle on which such 
a transfer of trusteeship is forbidden by 
law is based primarily on the provisions 
of the trust deed, and in the second place, 
òn the office of the trusteeship being 
regarded in law as res exira commercium 
ánd any transfer, therefore, of the office, 
as being opposed to publie policy. The 
proper view to take would be, having 
regard to all the terms of Ex. 2, that 
the appointor did really intend the ap- 
pointment to take full effect only after his 
death and that that was the reason Why 
While he contemplated the appointeetaking 
charge of and'looking after the charities 
et once, he should do so only under the 
supervision of the appointor. 
. In Ex. A, the deed of trust relating to 
Ohidambaram charities, -the provision is 
that “after the said Ayyaswami Mudaliar 
the persons appointed by him shall con- 
‘duct the aforesaid charities.” In Ex, 2 
Murugayya, the appointor, refers to thé 
fact that he is advanced in age and the 
‘implication ia necessarily that he is making 
the appointment bacause he is advanced 
in age and unable himself to look after 
properly the management of the.charities. 
-Though the document would in terms 
.'Seem to constitute an immediate ‘transfer 
of the office, stillit is significant that the 
‘appointor reserves to himself rights. of 
‘supervision, Y 
= The question then i whether, having 
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not by any means: 


opposed to publie policy. 


_ his successors after his 


osi 


regard. to the entire nature of the docy- 
ment; and the circumstances under which 
it was made, it can be regarded either 
as a violation of the provisions of the deed 
of trust or as being against public policy. 
It seems to me that itcannot be. Though 
under the instrument of trust the trustee 
is authorised to appoint his successor to 
carry on the management after his life- 
time, still it cannot be so construed ag 
to deprive the trustee of the power of 
appointing a successor bona fide if, for 
reasons of illness, age or other infirmity. 
he should really become and be incapable 
of carrying on satisfactorily the manage- 
ment ofthe trust. Such a construction 
would be calculated to defeat the very pur- 
pose of the provision. 

As regardssuch an appointment being 
against public policy, one can appreciate 
the argumentif the transaction was one 
really of the alienation: of the office for 
consideration, or for any other ulterior per- 
sonal advantage to the appointor himself; 
or even on the ground of any motive other 
than the benefit of the trust. But when 
the document purports merely to effect an 
appointment in exercise of the power pos- 
sessed or given, there ig nothing in the 
circumstances to indicate that it was any- 
thing but a bona fide exercise of the 
power. It seems to me that the appoint- 
ment, though intended to take effect im: 
mediately, cannot be regarded as opposed 
to public policy. There ig nothing in public 
policy which requires that aman who can 
appoint his sucgessor after his lifetime may 
not so appoint during his lifetime, It de- 
pends really on the provisions of the instrua 
ment of trust. Iam satisfied that it was a 
bona fide exercise of the power. It has 
been heldin many cases that even aliena- 
tions of offices to persons next in the order 
of ‘succession may be regarded as not 


Applying a similar principle to this case, 
Ido not see what there is opposed to 
public policy in a trustee, who can appoint 

t death, appointing 
one there and then, to look after the office 


“because he, the appointor, has become old 


and incapable of looking after the manage- 
ment properly. Butitis not really after 
all necessary for me to express any final 


‘decision on this point because there is the 


further question’ of the revocation of the 
appointment by the appointor. It has been 
contended on behalf of the appellant that 
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under Ex. D Murugayya' should himself at 
the iime of his death appoint a person 
to administer the dharmams, There 
are no such limitations as to the time of 

_appointmentin the original deed of trust, 
Ex. A. It is, therefoe, very doubtful 
whether itis open to one trustee appoint- 
ing a successor under the power of appoint- 
ment to seek to lay further limitations on 
the exercise of the. power. No cases have 
been cited and no legal principle was 
relied: upon in support of any such con- 
tention. But even assuming that” the 
limitation would be valid, it cannot be said 
that the expression “at the time ofhis 
death” means actually at the exact moment. 
of death; but could be regarded merely as 
indicating that the appointment should be 
made having regard to all the circumstances, 
at the end: of his life, or at a time when 
there is reasonable apprehension of early 
termination of life. It has been argued for 
the respondents that 
appointment is once exercised, the ap- 
pointment cannot be revoked, and for thia 
purpose some decisions in English cases 
were cited and relied upon. 

On anexamination, all the cases turned 
out to be cases merely of the exercise of the 
power of appointment in respect of private 
rightsandbenefactions. Nodoubt,whenthe 
power is given to be exercised in favour of 
private persons, the exercise of the power 
must bebona fide, but on such exercise, 
rightsare created, and as theintended rights 
or benefits have thereupon accrued and 
"here being no power to divest such right 
or take away such benefit, the power of 
revocation has been refused to be récognis- 
edexcept when specially given and also 
specially reserved, But the ground of such 
a rule or principle is not applicable to the 
case of what is clearly a publictrust. The 
exercise of the power of appointment of a 
trastee cannot be regarded as a benefit to 
the donee or thé appointee. The public 
are the beneficiaries and the exercise of the 
power is in'the interests of the trust. The 

- very reason of the thing would require that 
there should be power of revocation till the 
moment the appointment is intended to 
take effect. Tohold otherwise in the case 
of public trust would lead to disastrous 
results and the appointing authority would 
have merely to look on and remain help- 
less if it should once make the appointment 
and find thereafter, sufficiently early before 
the appointment takes effect, that for same 
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if the power oi^ 
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reason the appointee is or has. become ` : 


absolutely unfit to hold the office. . 
Having regard, thereforé,to what may be . 


regarded as the general scope and purpose: - 


of the power of appointment in this ease 


I must refuse to regard as applicable the: - 


technical rules relating to the exercise of 


power in the case of private rights and.” 


parties. If, however, it should be regarded 
that the provision that. the appointment 
should be made only at the time of the 
death of the appointor was binding on 
Murugayya, then it follows that any . 
appointment made before the apprehension. © 
of death except at the time of death cannot , 
he regarded as valid or can only.be valid | 
as a provisional appointment subject to. 
confirmation or revocation, But I, for my 
part, àm disposed to base my judgment on - 
the broader ground that in the case ofa 


public trust, a power of appointment, ." 
unless there is something to the.contrary. ` 


in the instrument .of trust itself, should 


be regarded as a power to be exercised at | 1 


or about the time when the appointment i8- 
to take effect having regard to the state 

of things .then and that, therefore, any 

appointment so-called previously made ia, , 
in its very nature, revocable. There canbe ~ 
no doubt in this case that there has been a 
revocation of the appointment. It cannot 
also be said that sucha revocation was made 


mala fide because it cannot be said thata .. 


trustee who sees the appointee rushing 
to grab the rightsin the manner that the 
let defendant did, was wrongly regarded 
by*his appointor as unfit. In any case that 
Murugsyya acted really bona fide in the 
interests of the trust is amply borne out 
by his seeking. thereafter to appoint only 
some member of the family who would 
accept the office undertaking to managé : 
the charities and it was only when he , 


failed in bis attempts to get à member of '- 


his own family to take up the management ` 
he appointed finally the plaintiff, his .. 
son-in-law. , i 

I, therefore, agree in the conclusion that .: 
in respect of the Ohidambaram charities 
there has been a.valid appointment of the 
plaintiff by Murugayya and. that the Ist 
defendant had no such right at the time of 
‘the appointment of the plaintiff as would 
prevent the appointment of the plaintiff 
from taking effect. aU 

As regards what are called the Mailam | 
charities they are called so because tha“ 


guit ig instituted in a British Indian Oourt-- 
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Tt is clear that all theitems' of property 
except a very small item are admittedly 
in French territory, and most of the chari- 

' ties to be performed under the trust. are 
alao in French territory. . lt-has elso been 
admitted before us that the part of the 
charities to be performed within British 
India is notseparable from the rest of the 

.trust.. The trust.had its origin in French 
territory and the domicile of the trustee is 
alsoin French territory. 

Having regard to all these circumstances, 
it seemsto me that we must cometo the 
conclusion that what may be called the 
domicile of the trust is French territory 
and not British;iIndia, If so, it follows that 
the French. Usurt wasa Court of compe- 
tent jurisdiction and that the decision of 
that Court with regard to the appoint- 
ment of the ist defendant and the recovery 
by him of the office in respect of the said 
charities is covered by s. 13 of the Civil 
Procedure Oode. 

In the result, therefore, I agree that so far 
as the Alapakkam and Mailam charities and 
“the properties pertaining thereto are con- 
cerned, the plaintifi's suit must be dismiss- 
ed and that sofar as the Ohidambaram 
charities are concerned, the decree of the 
lower Court should be reversed and there 
should be adecreein favour ofthe plaintiff, 
I also agree to the order as to costs. 

Y. N. V, Appeal allowed in part, 

A. NA, 


MADRAS HIGH COURT. 
Seconp Civit APPBAL No. 811 or 1924. 
February 28, 1927. 
Present:—Mr Justice Srinivasa Ayyangar. 
SUBBIAH PILLAI-—PrAINTISF— 
APPELLANT 

VETSUS à 

SHANMUGHAM PILLAI AND OTHERS— 
. DEFBNDANTS— RESPONDENTS. ; 
Contract Act (IX of 1872), s. 74—Chit-fund— 
Security bond by bidder—Clause for payment of all 
future instalments on default of payment of one-— 
Penalty—Practice— Decree in favour of plaintiff — 
Amount not due on date. of suit, whether can be decreed. 
A subscriber toa chit-fund executed a bond in 
favour of the stake-holder giving security for the 
amount of the instalments and agreeing to pay the 
sumsas and when they falldue regularly. The 
document provided: “If I failto pay on the dates 
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mentioned above, I shall pay the amount in default 
with interest thereon at the rate of $ pie per rupes 
per each day of default within the succeeding one 
month. In default of any such payment, you can 
demand in a lump the amount due for the remaining 
instalmenis, after deducting the amount paid till 
then, without reference to subsequent instalments 
together with interest at the aforesaid rate on the 
entire amount payable till the termination of the chit 
and recover the same from out of the schedule pro- 
perties from myself and from my other properties:" 

Held, that the provision forthe payment of the 
whole amount iffurther default should be made for 
a period of one month must be regarded as a penaity, 
being one held in terrorem over the party and must 
be relieved against. i 

Famalinga Adavarv, Menakshisundaram Pillai (1) 
followed. 

In a suit onsucha bond, the plaintiff is entitled 
to a decree only for the actual amounts of the instal- 
ments thet have fallen due before the date of the suit. 
He is not entitled to get a decree for the instalments 
that fall due after the date of suit till the date of 
judgment, 

Any decree passed by the Court of Appeal in j~ 
fication of the decree by the Court of frat dodici 
should only be with regard to the liabilities of the 
parties on the date of theinstitution of the suit, 


. Becond appeal against the decree of the 
Court of the Second Additional Subordi- 
nate Judge, Tinnevelly,in A. S. No.43 of 
1923 (A. S. No. 264 of 1923 on the file 
ofthe District Court), preferred against 
that of the Court ofthe District Munsif 
Palameottah, in O. S. No. 365 of 1991. 

Mr. T. M. Krishnaswami Iyer, for the 
Appellant. | 

Mr. T. L, Venkataramier, for the Re- 
Spondents. 

JUDGMENT.—The only point that 
arises in this second appeal, bears on the 
construction of Ex. A in this case, 


.one of the usudl documents that are exe- 
cuted by a subscriber to the chit-fund 


in favour of the stake-holder giving 
security for the amount of the instalments 
engaging to pay the sums as and when 
they fall due regularly. The document 
mentions the total of all the instalments 
payable by the defendant-subscriber ayd 
provides for the payment of the same 
according tothe due dates on which the 
chits ere payable by the subscribers, 
Provision is also made for the amount 
omitted to be paid carrying interest at a 
particular rate. The lower Court has 
allowed a certain rate of interest as being 
the reasonable rateand there is no ques- 
tion before me with regard to it The 
following isthe provision in the deed with 
regard to the further non payment of 
any instalment: “IfIfail to pay on the 
dates mentioned above, I ghall pay thy 
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thereon at the rate of i pie per rupee per 
each day of default within the succeeding 
one month, In default of even such payment, 
you can demand in a lump the amount 
due forthe remaining instalments, after 
deducting the amount paid till then, with- 
outreference to ‘subsequent instalments 
together with interest at the aforesaid- 
rate onthe entire amount payable till the. 
termination of the chit and recover the 
same from outof the schedule proper- 
ties from myself. and. from my other 
properties,” In. view of the fact that pro~ 
vision is made for the payment of sub- 
stantial interest on the amounis of the 
chit or instalment omitted to be paid, it 
seems to me. perfectly 
provision for the payment of the whole 
amount if further default should be made 
for a period of onemonth must be regard- 
édas a penalty. Such a provision, it 
seems to me, cannot be regarded merely 
asa provision to compensate a person 
with reference to whom default is com- 
mitted by the other party to the contract 
for any lossaceruing to him in respect 
of such breach. Looking %t the docu- 
mentit seems to ms that the provision 
with regard to the whole amount becom- 
ing payable must be regarded asa’ pro- 
vision tobe held in terrorem over the 
party inorder that thereby he may per- 
suade himself to pay up the amount due on 
the due date. Further, in this case it is clear 
from a careful reading of the document 
thatthe debt itself, according to the 
scheme of the document, " arises only on 
the due dates. It is not a debtdue at 
‘present tobe discharged subsequently on 
the dates agreed to or by instalments pre- 
scribed. Lameatisfied that on a proper 
construction of the document each instal- 
ment onthe due date and then alone 
aecrues as a debt due and in that view 
there can be no doubt whatever that the 
provision with regard to the whole amount 
becoming payable on default must be 
regarded asa penal clause and should 
be relieved against. This is the principle 
ofmy decision in Ramalinga Adaviar v. 
Wenakshisundaram Pillai (1). It appears 
thatthe Oourtof first instance dismissed 
the suit entirely holding that the tender 
pleaded by the defendant was true in 
respect of the only instalment that had 


1) 85 Ind Oas. 261; 47 M; L J, 833; 21 Ly W, 54: 
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.now similarly pass 
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fallen due. This tender.has been found- 
against by the lower Appellate Court but 
for some curious reason the lower Appel- 
late Court has granted a decreein favour . 
of the plaintiff, for all the instalments. 
that had become payable before tbe. 
dateof its judgment. No appeal memo 
or memorandum of objections, however, 
has been filed with regard toit. I fail 
tosee how the plaintiff can at all be 
entitled toa decree on the principles I. 
have already adverted to, to more than 
the actual amounts of.the instalments that: 
had fallen due before the date of the suit. 
The suit must always be regarded aa 
having relation only to the legalobliga- 
tions which had accrued previous to the 
institution of the suit and this suit should 
beso regarded. Any decree passed by 
the Court of Appeal in modification of the 
decree by the Court of first instance 
should only have been with regard to the 
liabilities on the date of the institution 
of the suit. Anyhow the suit is not before 
me. Mr, Chandrasekara Iyer for the 
plaintiff appellant has asked thatI might 
a decree in favour 
of the plaintiff for the instalments that 
have fallen due subsequent to the date 
of the decision by the lower Appellate 
Court, Imust refuse to doso. It would 
lead to very serious consequences if 
actions instituted by the plaintifis should 
be regardedto be not on the date of the in- 
stitution but with reference to the data 
on which the Court of Appeal or second 
appeal comes actually to decide the point, 
Many things might have been done by 
and between the parties in the meantime 
and many events might have happened, 
all of which might have a bearing on 
the determination of the question. I 
am satisfied that on a proper construction 
of the document, the plaintiff is not 
entitled to insist upon the penal clause 
providing for the payment ofthe remain- 
ing instalmentsin addition to the pay- 
ment of interest claimed by him. It 
follows that the plaintiff is not entitled to 
a decree for any instalment not. already 
‘decreed in his favour. j 
. The second appeal, therefore, fails and 
is dismissed with costs. | 


TYANG, Appeal dismissed, . 
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. PATNA HIGH COURT. 
Ssooxp OrviL ArPEaus Nos: 179 anp 209 
cF 19.5. 

: ecember 9, 1927. 

Present :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Adami. 
DIRGOPAL RAI AND OTHERS— 

PLAINTIFFS—APPHLLANTS ' 
versus 
Maharaja Bahadur KESHO 
PRASAD SINGH AND oTH&&5— 
DsgF£NDANT8 AND GANGA RAI 


AND OTBERS—DEFENDANTS—RESPONDENTS, . 
Civil Procedure Code (Act V of 1908), ss. 18, 21— 
. Territorial jurisdiction—Objection not raised in trial 
Court—Fresh suit to set aside decree for wunt of such 
jurisdiction, whether maintainable, 

An objection as to want of local jurisdiction must 


be taken at an early stage in the trial Court and : 


cannot be raised for the first time in a Court of 
collateral jurisdiction in a subsequent suit between 
the same parties [p. 422, col. 1.] : 


The village in dispute was at one time.situated on 


the north side of Ganges in the District of Ballia in ' 


the United Provinces. The river subsequently chang- 
ed its cours» and the village formed itself on the 
Bouth side oftheriverin District Shahabad in Bihar 
and Orissa. A suitforejectment of the'tenants of 
the village was instituted in the Ballia District. 
defendants raised no objection as to want of local 
jurisdiction either before the trial Court or in appeal 
but instituted a separate suit in Shahabad District for 


a declaration that the decree passed by the Bhallia ` 


Court was void for want of jurisdiction: 

Held, that the suit was not maintainable in view of 
the provisions of ss, 18 and 21 of the Civil Procedure 
Code. [p 322, col 2; p. 323, col. 1.] 

Zemindar of Httiyapuram v, Chidambaram Chetty 
(1), applied, - f 

Second appeal from a decision of the 
Officiating Subordinate Judge, Shahabad, 
datéd the 5th February, 1925, reversing 
that of the Muasif, Arrah, dated the llth 
February, 1924. 


Messrs. 8. N. Roy and S. M. Mullick, for 


the Appellants. 


Messrs. N. N. Sinha, L. N. Singh, B. No 


Sinha, D. C. Varma and S. N, Hasan, for 
the Respondents, 
JUDGMENT, 


Miller, C. J.—The suits out of which 


these two second appeals arise were in- 


stituted before the Munsif of Arrah by the - 


former tenants of certain holdin gsin Mauea 
Suremanpur Harnarayan to recover posses- 
sion of the holdings from which they were 
dispossessed in circumstances. presently to 
be mentioned, : 


Ganges in the District of Ballia in the 


United Provinces but some years ago the: 
river changed its course to the northward : 


| o oa 
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and eventually the village found itself cn 
the south side of the river in the Shaha- 
bad District in this Province. By a Go- 
vernment Notification No. 2598 of 1888 . 
the deep stream of the Ganges is declared 
to bethe dividing line between the Unit- 


` ed Provinces and the Province of Bihar' 


and Orissa in that locality. A question 
arose and was determined in the trial’ 
Court whether the Government Notification 
was sufficient to take the locality out of 
the jurisdiction of the Courts of one Pro- 
vince and vest it in that of another with- : 
out certain formalities by Executive Officers : 
of the-Provinces concerned. Both Courts’ 
below have held in the plaintiffs’ favour 


“that àíauza ` Suremanpur Harnarayan is 


and has for some years been in the Dis- 
trict of Shahabad and notin Ballia and ` 
any suit relating to the recovery of pos- 
session of property situatein that village ` 
came within the local jurisdiction of the 
Shahabad Courts and not those of Ballia. 
It appears, however, that in the year 1918, ‘ 
the Maharaja of Dumraon the proprietor 
of the village brought suits against the 
plaintifs and others of his tenants to eject 
them from their holdings on the ground: 
of non-payment of rent. : The suits were 
brought in the appropriate Courtat Ballia’ 
assuming that that Court had local juris: - 
diction over the property in question and 
were decided in favour of the landlord. 
The tenants appealed but the trial Court's 
decision was affirmed on appeal and in 
due course the tenants. were dispossessed - 
and thelands were settled by thelandlord 
with other tenants. In those suits no obs- 
jection was taken to the jurisdiction of the 
Ballia Court by the defendants either in the 
trial Court oron appeal Had the ques- 
tion been raised at that time the provis 
sions of s. 18 of the Code of Civil Pro. 


` cedure would have applied and the point 


could have been dealt with as therein: 
mentioned. : "E 

In the present suits the plaintifs who 
weregome of the defendants in the previous 
suits seek a declaration that the decrees in 
the suits brought against them were obtain» 
ed by fraudulent suppression of notice of: 
process and other illegal means and further: 


] . that the whole proceedings were ultra vires 
It appears that the village in question. 
Was at one time on the north side of the: 


asthe Courts in Ballia had no jurisdiction’ 
to entertain the suite, the lands being 
situate outside the local limits of- the 


urisdiction of those Courts and within the 
limits of the local jurisdiction of tha 
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Shahabad Courts in' this Province. The 
plaintiffs also claimed possession of tke 
holdings by ousting the present tenants. 
The defendants are the Maharaja of Dum- 
"Taon and the tenants with whom he re- set- 
tled the holdings after ejectment of the 
plaintifis. 

The Munsif at the trial found that there 
was no fraud in the conduct of the previous 
suits as alleged. He was of opinion how- 
ever, that the décrees obtained by the land- 
lord in the Ballia Courts were ultra vires 
and void and not binding on the plaint- 
iffs and that their right to the lands 
in .suit was not affected thereby. He 
accordingly passed a decree in favour of 
the plaintilis for recovery of possession. 

. The defendants appealed from this deci- 
sion to the Officiating Subordinate Judge 
who agreed with the Munsif in finding that 
there was no fraud in the conduct of the 
previous suits, He also considered that the 
holdings in question were situate outside 
the local jurisdiction of the Ballia Courts 
but as no objection had been taken in the 
former proceedings either in the trial Court 
oron appeal he considered that the point 
could not now be taken. He relied also 
upon s. 18 of the Code of Civil Procedure 
which he considered applied to the cage, 
and although his judgment is not very 
lucid on this pointI gather that he was of 
opinion that es no objection bad been 
taken by the present plaintiffs under sub- 
B. (2)of e. 18 of the Code they could not 
afterwards question the jurisdiction. 

From this decision the plaintiffs have 
appealed and the question for decision is 
"whether the decrees of the Appellate Court 


in Ballia under which the plaintiffs were - 


ejected were valid and binding on the 
parties. Sections 15 to 2^ of the Code of 
Oivil Procedure deal with the place of 
guing and so far as the local limits of 
the jurisdiction of the Court are concern- 
ed s, 18 provides for cases where it is. 
alléged tobe uncertain within the lccal 
limits of the jurisdiction of which of two 
or more Courts any immoveable property 
.j8 situate. In such cases the Court, if 
satisfied as to the uncertainty, may record 
. astatementto that effect and entertain and 
dispose of the suit with the same effect as 
if ithad jurisdiction. If no such state- 

ment is recorded in the trial Court and 
` this might well arise if the defendant did 
not raise the point at tLe hearing the eec- 
tion providegjn effect that an Appellate or 
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Revisional Court shall not allow the objec- 
tion as to jurisdiction if taken beforé it 
unless of opinion that there was no reason-" 
able ground for uncertainty and that there - 
has been a consequent failure of justice. 
This section contemplates the case in which 
the question of local jurisdiction is raised 
atanearly stage of the proceedings and 
brought ‘to the notice of the trial Court 
and, if not, how the Appellate Court shall 
deal with itif raised at that stage. Sec- 
tion 21 further provides that no objection 
as to the place of suing shall be allowed 
by any Appellate or Revieional Court unless | 
such objection wes taken in the Court of 
first instance atthe earliest possible oppor- 
tunity, and in all cases where issues are 
settled at or before ‘such settlement and ` 
unless there has been a consequent failure 
of justice, In the present case admittedly: 
objection was never taken either in the 
trial Court or on appeal, It would appear 
to be the view of the Ballia Courts that 
they have still jurisdicticn to deal with 
cases of this nature in respect of lands 
situate in what was once the Ballia Dis- 
trict notwithstanding the Notification of 
1888 and it may be assumed that, atthe - 
most, it could have been said on bLeLalf. 
of the present plaintifis that there was 
an uncertainty as to the local limits of the 
jurisdiction of those Courts, Moreover, 
the only ground upon which a failure of 
justice: is alleged is the non-service of 
process which has -been negatived in the 
judgment under appeal. It would appear, 
therefore, that the Appellate Court in: 
Ballia would not have entertained ihe: 
objection even if it had been taken before’. 
it and would in such.a.case have had 
jurisdiction to. pass a decree in spite of. 
the objection. The. point ought to have 
been raised by the-present plaintiffs in 
that suit and they oughtnot,in my opin». 
ion, to be in a better position by resson 
of their laches in not having raised itand | 
to say that because they did not raise | 
the point, the decree of the Appellate Court 
was without jurisdiction,- Had. the. point 
been raised there can be no doubt that in 
the circumstances the Appellate Court would 
have decided it against the present plainte 
iffs and such decision would have cured ` 
any defect that might have been existed 
as to jurisdietion in the first instance. I 
consider, therefore, that the deorees which 
itis now sought to question must he 
regarded as validand binding and cannot: 
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be called in-question in another tribunal . 
in collateral proceedings between-the same 
parties. A somewhatsimilar point arose 
in the case of the Zemindar of Ettiyapuram 
v. Chidambaram Cheity (1) in which Sir 
John Wallis, Ohief Justice, states “As 
regards the second question, s. 21 forbids 
any Appellate or-Revisional Court to allow 
any objection as to the place of suing 
unless it was taken in the original Ocurt 
and even then unless there was a conse- 
quent failure of justice, The effect of the 
section, in my opinion, is that objections 
which the Appellate or Revisional Court 
is thereby precluded from allowing must 
be considered cured for all purposes un- 
less taken before the passing of the decree. 
in the original Court. The ordinary way 
of ques ioning a decree passed without 
jurisdiction is on appeal or inrevision, and 
if this is forbilden, a Court of first 
instance cannot in execution do that which 
the Appellate or RevisionalOourt is preclud- 
ed from doing.” And I may add that 
neither can a Court of collateral jurisdic- 
tion in asubsequent suit between thesame 
parties. In my opinion the decrees which 
it is now sought to set aside were valid 
and binding and these appeals ‘should be 
dismissad with coste against the appellants. 
The respondents are entitled to one set of 
costs only in the two appeals. 
Adami, J.—I agree. 


A. N.A Appeals dismissed, — 
22) 58 Ind. Cas. 871; 43 M. 675; (1920) M. W. N.460; 


M. L. T. 75; 12 L, W. 217; 39 M. L. J. 203 (F; B.). 
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PATNA HIGH COURT. 
ApPzAL FROM ORIGINAL DzoaEg No. 51 or 


January 26, 1938. 
Present :—Mr. Justice Ross and 


NAND KISHORE LAL—Apericanr— 

APPELLANT 

. |J Versus . 

FASUPATI NATH SAHU AND ANOTHER— 

OeposiTE PaARTY— RESPONDENTS; 

Will—Probate Court, jurisdiction of, to construe Will _ 

—Hzecutor, position of; after administration 
Letters of Administration, whether can be granted 
subsequently to` legatee—Bequest of absolute estate 
followed by gift over to legatee's issue— Estate" con- 
veyed, nature of--" Malik mustaqil", meaning of. 
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"The Court of Probate is not in practice a Court 
of construction and should, generally speaking 


construe testamentary documents only in so far as,” 


itis necessary to decide what testamentary docu- 
ments should be admitted to Probate"or to see if 
any one, and who, is entitled to administration. [p. 
324, col. 1] j 

- Walker v. Gaskill (1) and In the estate of- Lupton 
(2), referred to. 

An exeeutor becomes' functus officio after an estate 
isadministered and, ifhe is still in possession of 


the estate which ought to have been handed over 
to a legatee, he isin the position of a trustee in., 
of legatee,” 
is. a suit in the Oivil: 
Oourt forthe administration of the estate. He is not’ 


respect thereof. The proper remedy 
under such circumstances 


entitled to apply for Letters of Administration. [p. 
324, col. 2.) - : 

Solomon v. Attenborough (3), In re Grosvenor (4) 
and In re Timmis (5), referred to. ` 


A Will contained the following dispositions: "After | ` 


the death of me, the executant, my granddaughter shall. 
be the absolute proprietor likeme ofall the pro-: 


perties moveable and immoveable, 
possession and those which will be acquired by me 
in future and shall -remain as such; 
husband of the said granddaughter shall have 
no right or authority to transfer or mortgage the 
property and shall acquire no sort of title to the 


-property at any time or under any circumstances; 


after the death of my granddaughter, male 
issue born of her womb shall be the absolute owners 
and shall enjoy the income thereof. In case there be 


now in my. 


the’ 


no male issue, female issue of the said granddaughter’ 


shall be absolute owners: and possessors of the 


properties in equal shares and shall enjoy the income: 


thereof; in case, my granddaughter dies without 


leaving behind herany male or female issue born of . 


her womb, all the properties acquired at present 


and also that may be acquired hereafter shall belong ` 


to the thakurbari erected by me.” Probata was granted 


to the executor of -the Will limited during the. 
. minority of the granddaughter and the estate wag 


administered. After the death of the granddaughter 
a grand nephew of the testator applied for Letters of 


Administration,for the use and benefit of the thakur- 
bari, regarding the unadministered effects of the 
estate: " 


Held, (1) that thé granddaughter took an absoluta. 


estate under the Will and thatthe later provisions did. 


not operate to. cut down the absolute estate conferred. 


under the first paragraph; [p. 325, col. 2.] 


(2) thatthe applicant was not entitled to apply for 


Letters of Administration. [p. 324, col, 2.] 

Per Wort, J.—The words “malik mustaqil” when 
used ordinarily give an absolute estate to the person 
in connection with whom they are used. But the 
context of the Will must be looked atand the Will 


: ' must be construed as a whole, in order to determina 
Mr, Justice Wort.. 5 / 


the meaning of the words in any particular case, [p, 
827, col. 2] — y me : 
-Sasiman Chowdhurant v, Shib Narayan Chowdhury 


(6), followed, 

The rule in Shelley's case (7) does not apply ‘to tha 
construction of Wills in India. [p. 327, col. 2; p. 328, 
col, 1. f À i $ 

Madhaurao Ganpatrao Desai v. Balabhai Raghunath 
Agaskar (8), referred to, ; : 

Appeal from a deéision of the District 
Judge, Gaya, dated the 6th of February 
1920, . = 


s 
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Messrs. S. N. Rai, Kailashpati and Ke- 
‘dar Nath Varma, for the Appellant. 
Mesers. N. C. Sinha and N. C. Ghosh, for 
the Respondents. 
JUDGMENT. 


Ross, J.—On the 2nd of February, 1905, 


Gopi Sahu executed a Will. He died onthe 
16th. of August, 1910, leaving a grand- 
daughter, Musammat Peary Kuer, the 
daughter of his son Chamari Sahu who-had 
pre-deceased him. By the Will his estate 
was left to Peary Kuer, at all events in the 
. first instance, and under the ‘terms of the 
Will, in the events that happened, her 
father-in-law Pasupati Nath Sahu became 
_“ her executor.” On the 18th of January, 
1911, Probate was granted to Pasupati Nath 
Sahu “ limited during the minority of his 
son Ohandrabhan and during the minority 
of Peary Kuer his daughter-in-law.” Peary 
Kuer died in 1914 and the present applica- 
tion was made by Nand Kishore Lal, a 
grandnephew of Gopi Sahu (brother's 
pene) “for Letters of Administration 
for the use and benefit of the thakurbari of 
Gopi Sahu, the testator, regarding thé un- 
administered effects of the said testator's 


estate.’ This application was refused by 


the learned ‘District Judge of Gaya and 
-the applicant has appealed. | 

In this appeal we are asked to construe 
the: Will Now the Court of Probate is not 
iu practice a Court’ of ‘construction and 
should, generally speaking, construe testa- 
mentary documents only in so far as it is 


necessary to decide what testamentary docu-. 


ments should be admitted to probate [Wol- 


ker v. Gaskill (1)], or to see if any one, and: 


who, is entitled to administration [In the 
Estate of Lupton (2)}. Now in this case pro- 
bate has already been granted. It is true 
that the grant was limited in duration and 
that in the events that have happened its 
force is exhausted but it is not shown that 
the estatehas not been fully administered, 
except in this respect that the residue which 


on the appellant's construction of the Will : 


ought to come to the thakurbari mention- 
ed in the Will has not been handed over by 
the executor. Having regard to the length 
of time that has elapsed since probate was 
granted more than fourteen years before 
the. present application was. made, it 
cannot, with any show of reason, be sug- 
gested that any of the debts due to the 


Q gua 7. 102; 83 L. J. P. 183; 599. 7.45; 30 T. 
(8) (1005) P, 821,01 L, J, P, 162; 94 La 0.100, 
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testator have not been réalized or the debts 
due by the estate have not been paid. The 
executor then is functus officio and, if he is 
still in possession of the éstate which ought 
to have been handed over to a legatee, he 
is in the position of a trustee in respect 
thereof ; Solomon v. Attenborough (3), Im 
re Grosvenor (4); In re’ Timmis (5), and 
the proper remedy of the appellant is a suit 


in the Civil Court for the construction of' ` 


the Will and the administration of the es- 
tate. Onthis ground, therefore, I think 
that the appeal ought to fail; and,.in this 
view it becomes unnecessary. to construe 
the Will. 


But ifit were necessary to construe the 
Will, I should hold that ona construction of 
the Will the appellant is not entitled to Let- 
ters of Administration. The testator begins 
by reciting that on the death of Obamari | 
Sahu, his daughter Musammat Peary Kuer. ~ 
was aged four. months and he had brought, 
her up as his son with a view to keep alive. 
the name and prestige of Ohamari Sahu, his 
Son. “Mucammat Peary Kuer is, at present, 
nine years old andshe, by her obedience and 
services, pleased me much and, I the exe- 
cutant, have great affection for her. J, the 
executant, on account of my bringing her 
up and on account of her obedience and 
services also have affection for my grande 
daughter Musammat Peary Kuer like my 
son Chamari Sahu. All the properties, 
both moveable and immoveable, are exclu» 
sively self-acquired properties of me, the. 
executant,and none of them held by me, 
thee executant, is ancestral............ I, the 
executant, have two daughters also, one 
Musammat Sukni'and the other Musammat 
Sanichari. Musammat Sukni, my daughter, 
died ieaving behind hera son named Bansi 
Sahu, Musammat Sanichari is alive and she 
has got a son named Balkishun Sahu, 
and a daughter named Musammat Ram 
Koeri. It cannot be expected from them 


‘that they will- keep alive my name and 


prestige and will reside at my house. My 
granddaughter Musammat~Peary Kuer i8 
very well-behaved and good natured and it 
is expected from her that she will keep alive 
my name and prestige and will reside at 
my house.” Then follow the dispositions 


(3) (1912) 1 Ch, 451; 81 L. J. Ch. 242100 L. T.87- 
56 8. J. 270; 98 T. L. R. 225. ` E 
e 1916) 2 Oh, 375; 85 L. J. Ch. 735; 115 L. T. 298; . 


5) (1902) 1 Oh, 176; 71 L; J, Ch, 116; 50 W, R 1644. 
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ofthe Will. In para, 1, the testator declares 
that he'shall remain. in possession for his 
life. Then comes para. 2, 
death of me, the executant, my granddau- 
ghter Musammat Peary Kuer shall be the 
absolute proprietor (malik mustaqil) like 
‘me of all the properties moveabla and im- 
moveable, now in my possession and those 
which will be acquired by mein fature and 
shall remain as such. She will moreover, 
realise all the debts due by other persons to 
me, the executant, and she will pay the debt 
due by me, the executant, to others.” Para- 
graph 3 provides that Musammat Peary Kuer 
is to perform the obsequies and the shradh 
ceremony of tha testator. Then follow the 
provisions for the management af the pro- 
perty during her minority. Paragraph 7 
provides that the husband of Feary Kuer 
shall have no right or authority to transfer 
or mortgage the property and shall acquire 
no sort of title to the property at any time 
or under any circumstances, Then come 
thetwo paragraphs which liave given rise to 
difficulty. Paragraph 8 ‘ Thai after the 
‘death of Musammat Peary Kuer, my grand- 
daughter, male issue born of the womb of 
Musammat Peary Kuer shall be the absolute 


owners and possessors of the properties in 


equal shares and shall enjoy the income 
thereof. In case there be no male issue, 
female issue of Musammat Peary Kuer shall 
be absolute owners and possessors of the 
properties in equal shares and shall enjoy 
the income thereof.” Paragraph 9: ‘That 
in cass, God forbid, my grand daughter 
Musammat Peary Kuer dies without leav- 
ing behind her any male or female issue 
born of her womb, all the properties ac- 
quired at presentand also that may bp ac- 
quired hereafter shall belong tothe thakur- 
bari erected by me on the other side of the 
river Phalgo.”” Then follow certain small 
legacies and provision is made for the up 
keep of the thakurbari by monthly pay- 
ments to be made by Musammat Peary 
Kuer and her heirs. 

Now itis not: open to question that if 
para, 2 had stood alone, Musammat Peary 
Kuer would have taken an absolute 
estate. The words are aa strong as 
possible and are apt to canfer such 
an estate. The question is whether the 
subsequent provision and in particular 
paras. S and 9 cut down this absolute 
estate to an estate for life. Paragraph 9 
persants no difficulty and is not inconsistent 
with an absolute estate in Peary Kuer. It 
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can bs, and in my opinion should be, con 
strued as meaning that if Musammat Peary 
Kuer died without issue in the life time of 
the testator, then the estate was to go to 
thethakurbari. As Musammat Peary Kuer 
survived the testator, this bequest would 


‘not take effect unless indeed on other 


groundsit was held that only a life-estate 
passed to Peary Kuer as, in that case, the 
time of distribution would be the date of 
her death. The question then reduces 
itself to this, whetber para. 8 cuts down the 
absolute estate conferred by para.2? Now 
I have quoted the recitals in the Will, be- 
cause they seem to me to show a clear'ine 
tention (1) that Peary Kuer should ‘inherit 
as if she had been a son and (2) that the 
agnates of the testator should, have no in- 
terest in the property. It will have been 
observed that the testator is careful to say 
that all the properties are self-acquired and 
none of them is ancestral and that his ob- 
ject in making a Will isto keep alive the 
name and prestige of himself and his son, 
Oonsistently with this intention, the hus- 
band of Musammat Peary Kuer is absolutely 
excluded from any interest in the property. 
That being the overriding intention of the 
Will it seems to me that in para, 8 the test- 
ator merely intended to assure still further 
the devolution of the property through 
Musammat Peary Kuer alone. This pro- 
vision, in my opinion, does not operate to 
cut down the absolute estate. In law it has 
no effect. It may further be noted that the 
devise is not to a widow but to a grand- 
daughter and &here is, therefore, no a priori 
reason for cutting down the estate to a 
life-interest. 

On this view of the Will it would follow 
that the estate has been fully administered 
and,on this ground also, the appeal must 
fail and be dismissed with costs. Hearing 
fee Rs. 250. 

Wort, J.—This is an appeal from’ the 
decision of the learned District. Judge of 
Gaya dismissing the application of Nand- 
kishore Lal for Letters of Administration of 
the estate of Gopi Sahu who died on the 
16th of August, 1910, having left a Will 
dated the 2nd February, 1905. The appli- 
cant claimed to be the heir of Gopi 
Shau, the last absolute owner of the estate 
for the use and benefit of the thakurbari ag 
Sheba:t,and in his application prayed that 
the Court might declare that the executor- 
ship of one Pashupati Nath Sahu had come 
to an end. : . 


020 
By the Will of 1905 the testator provided 
that his granddaughter Musemmat Peery 
uershould be the absolute proprietor 
| (like me) of all the properties moveable and 
immoveable then in the possession of the 
testator. He went onto provide that she 
should realize the debts due to the testator 
and pay all the debts due by him and fur- 
ther this his daughter-in-law, Musammat 
Gobind Kuer, should be the executrix for 
his granddaughter till she attained her 
majority and that in the case ofthe deeth 
` of Gobind Kuer before the majority of his 
'gránddaughter Peary Kuer, the husband 
“of the granddaughter would become her 
executor until she (the granddaughter) 
attains her majority. And in case of her 
Husband being minor then the father-in-law 
of Musammat Peary Kuer should be her 
"executor" till she becomes of age. It was 
further provided that after the death of 
. Musammat Peary Kuer the male issue born 
of her womb should be the absolute owner 
and possessor of the properties’ in equal 
shares -and that in case there was no mele 


issue then the female issue should become 


the absolute owner and possessor in the 
like manner. That in case of his grand- 

“daughter dying withoutleaving behind her 
any male orfemale issue all the properties 
acquired at present and also to be acquired 
hereafter should belong to -the thakurbari 
erected by the testator on. theother side of 
the river Falgu. Therewere also provisions 
that Musammat Gobind Kuer should get a 
monthly allowance of Rs. 15 from the in- 
come of the'estate and a further allowance 
to Musammat Kosia Kaharin of Rs. 4, 


It appears that on 20th of January, 1911, 
the father-in-law was granted Probate of 
the Will during the minority of Musammat 
Peary Kuer. It is assumed that the learned 
Digtrict Judge granted the probate with 
the condition under the Indian Succession 
Act then‘in. force. The testator in para. 6 
usesthe word “executor” but it is clear 
from the context that he did not use in the 

‘English sense but as meaning “‘trustee of 
Musammat Peary Kuer” that isto say he 
was not the executor of the Will, nor in fact 
was any executor appointed under the Will, 
But as Musammat Peary Kuer was charged 
with paying the debts and getting in the 
assets she might be treated as an executor 
according to the tenor of the Will, and 
being in her minority the father-in law 
could have been grantéd probate under the 
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section named during Musammat -Peary 
Kuer's minority. : f 

The subsequent history of the case is ag 
follows:—Musammat Peary and her 
husband both diedas minors in 1914. The 
allegation of the applicant is that they died 
without issue although the objector to tke 


‘present application alleges that Musammat 


Peary had a son who, survived his mother 
by afew weeks, The objector contends on 
this allegation that on the death of 
Musammat Peary and her husband he be- 
came her legal heir and that the subsequent . 
estate granted to the thakurbari nevar 
came into existence. On the 15th of July, 
1918, Mohunt Madho Das a Pujari of the 
thakurbari applied to the District Judge 
to remove ths father-in-law to whom 
probate had been granted, and whois the 
objector in this case, from the executorship 
and a grant to be made to him. The lear- 
ned District Judge rejected the application 
first on the ground that the estate appeared 
to have been administered and secondly 
that the matter was a highly contentious 
one and could not be dealt within an 
application of that character. On appeal 
to the High Court the case was remanded 
for the learned District Judge to take 
evidence on the question of whether the 
estate had been fully administered and 
secondly whether the applicant is a 
residuary legatee or whether. there had 
been, asalleged by the objector, ason of 
Peary Kuer who took a vested interest on 
her death. Thecase, after remand, was 
compromised on the 14th of December, 1920, ` 
the applicant admitting theobjector's claim 
and being satisfied thatthe events which 
would have entitled him to succeed had 
not taken place. The present applicant 
had then filed a petiticn as a member of 
the Hindu community forbeing substituted 
in place ofthe objector praying that the 
compromise dated the 14th of December, 
1920, be set aside and that the proceedings 
should continue; that -the applicant sub- 
stituted for the Mohunt Madho Das as next 
friend of the idol. The petitioner also 
described himself as heir and legal re- 
presentative of , Gopi Sahu. But the 
District Judgein his order of the 13th 
January, 1921, rejecting the petition, states 
that in noplace in the petition is there an 
allegation that he was connected with the 
temple except a8 a Hindu interested in a 
Hindu religious endowment, The learned 
District Judge in that order stated that the 
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application being what if was it should be 
made under s. 92 of the Civil Procedure 
Code and that if the applicant claimed to 
be the heir of Gopi Sahu he clearly was not 
litigating in thesame title as the Mohunt 
Madho Das and that, therefore, the pro- 
ceeding should be' instituted de novo. The 
petition was, therefore, rejected as not 
being.maintainable on the LOth of May, 
1922, This present application was then 
filed. The objections were (1) thatit was 
barred by the order of the 13th January, 
1921, as res judicata, (2) that the estate had 
been fully administered; that on the death 
of Gopi Sahu his estate vested absolutely 
in his granddaughter; and (3) that 
Musammat Peary Kuer baving given birth 
toason on the 3lst of March, 1924, her 
estate devolving upon her son the objector 
became her sole heir and successor. 

The learned District Judge in his 
decision of the 6th February, 1926, decided 
the firat questionin favour of the applicant. 

The ground for.that decision being that 
the applicant was claiming as heir of Gopi 
Sahu and not as Mohunt, the chief ground, 
however, upon which he rejected the 
application was that under the Will 
Musammat Peary Kuer took an absolute 
estate. I have the gravest doubt whether 
in any event the applicant isentitled to the 
Lattera of Administration with the Will 
annexed, An executor was appointed as I 
have stated and there is no evidence before 
us that the estate has not been fuliy 
Biministered, assets have not been got in 
and the debts not paid. However, as the 
applicant alleges in effect that it is not 
fully administered inasmuch as he is heir 
of Gopi Sahu, I propose to decide this 
application by determining that question. 
In any event, I am satisfied that heis not 
entitled to administration for use of the 
ihakurbavi. He does not allega thathe is 
thakur. All thatcan be said is that he is 
personally interested in the thakurbari as 
a Hindu? but that would not entitle him 
to the Letters of Administration. He: will 
have to bring a suit forthe administration 
of the trustin favour of the thakurbari, 
if such there be, if he can succeed in 
showing that the trust has not been 
administered. That being so the substan- 
tial question which I have t5 deside is 

. whether the applicant is entitled under the 
Will as heir of the issue of Musammat 
Peary Kuer. This question depends upon 
4he consideration of the Will whether 
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Musammat Peary Kuer took a life estate ' 
only or an absolute estate and whether the 
gift over to the issue (male or female) of 
Musammat Peary Kuer took effect. The 
decision of the learned District Judge on 
the quastion of quantity of the estate taken 
by Musammat Peary Kuer is based. upon 
the use of the words “absolute proprietor or 
malik” asit appearsin the original, There 
is no doubt that when these words are 
used ordinarily their effect is to give an 
absolute estate to the person in connection 
with whom they were used and the case 
of Sasiman Chowdhurain v. Shib Narayan 
Chowdhhry (6) is a1 authority for that pro- 
position. Bat itis also an authority, if 
such is necessary, for the proposition that 
the context of the Will must be looked at 
and that the Will must be construed asa 
whole, in order to determine the meaning 
of these words in any particular case. We 
have hada large number of authorities 
quoted to us but it would appear they 
wore of very little help as the words in the 
context in each case are different and it 
would be dangerous to rely upon an 
authority, except for establishing a general 
principle, unless the wording of the Will 
was exactly the same. I must, therefore, 
look at the context ofthe Will and en- 
deavour to. construe it asa whole. 
Paragraph 2 standing alone would no 
doubt givean absolute estate to Musam- 
mat Peary Kuer; the subsequent pro- 
visions, however, create some difficulty. 
Olause 8 provides that after the death of 
Musammat Peary BKuer the male issues 
should be the absolute owner and possessor 
jn equal shares: failing male issue then 
the female issue should take in like manner, 
Ia this connection we are referred to 
paras. 1l, 18 and 14 where the words 
“Musammat Peary Kuer and her heirs" are 
used. Paragraph 13 reads, “Musammat Peary 
Kuer or her heirs," Upon these paragraphs 
is based an argument that the words used 
ia the gift to her issue in para. 8 were 
words of limitation and not purchase and, 
therefore, para. 2 was not limited in its 
effect to a life interest. But this would 
seem to be putting upon the words a 
technical meaning based upon the English 
Law. and the rule in Shelley's case (7) which 
(6) 66 Ind. Cas. 193; 1 Pat. 305; 15 L. W. 434; 260. 
W. N. 425; 42 M. L, J. 492; 30 M. L. T. 212; 20 A.L. 


J. 362; 35 O. L. J. 427; 2L Bom. L. R. 576; (1922) M. 
W. N. 368; 49 I. A. 25, A. I. R. 1922 P. C.63; 3 P. L:T. 


133 (P. O.). 
(T) (1530) 1 Oo. Rep. 936; 76 E, R, 206, 


$t 
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‘certainly do’ not apply to the construction 


of Wills in India, However, it is unneces- 


sary to discuss this point further, by reason 
‘of my conclusions on the main point. A 


' gift to Musammat Peary Kuer and her- 


“male issue would undoubtedly have created 
` by the English Law an estate tail. : But 
what we have in thiscase is a clear indica- 
fion in para, 20f an absolute estate, then 
in para.8 another absolute estate to the 
issue of the prior holder, Can it be said 
` in these circumstances that there is any 
` indication that there was a grant of an 
independent gift to the issue of Musammat 
Peary Kuer after her death or that the 


testator, was attempting to impress upon: 


“the .property a descendable quality of E 
` particular character? I see nothing in 
' the words of para. 8to cut down the 
' absolute estate which was given to the grand- 
daughter. In therecent case of Madhavrao 
Ganpatro Desai v.  Balabhai Raghunath 


Agasicar (8) it was decided that a gift which: 


was not dissimilar in its terms took effect 
' Bo far as the beneficiaries who were alive 
at the date of the instrument were concern- 
, ed (that was a ease of a settlementand not 
` a Will. Butit is to be noted that in that 
case there was no doubt the prior estate 
' was that of one for life. 
therefore, that the gift to Musammat Peary 
Kuer was that of an absolute, estate and 
thatthe petitioner fails to show that the 
` estate .has not been fully administered in 
: the sense in which he endeavours to show 
that fact, i 

I would, therefore, dismisg the appeal. 

B, K.P. Appeal dismissed. 


À. N. A. 
"  (8)107 Ind. Cas. 119; A. I. R. 1928 P. C. 33; 30 Bom. 
L. R. 982; 47 C. L, J. 198; 54 M. L. J. 245; 27 L. W. 
. 400 (P. 0). 


PATNA HIGH COURT. 
ORIMINAL Revision No. 757 or 1928, 
January 13, 1928. 

Present :—Justice Sir Jwala Prasad, Kr. 
RAMCHANDRA AND OTRERS— 
PETITIONERS 

versus ' 
Musammat SATY ABHAMA—Oppositr 
Party. ° 
Criminal Procedure Code (Act V of 1898), ss. 4 (X), 
202, 486—Nature, of further enquiry— Enquiry’, 
meaning ofi ] 


HAMOHANDRA D, SATYABHAMA, 


I would decide,- 
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Further inquiry under s, 430, Criminal Procedure 
Code, means an inquiry of the same nature as wa8 
previously held under s.202, Criminal Procedure 
Code. 

, An enquiry under the Code is different from & 
trial’, 

Bachoo Mia v. Anwar Nabi (l}) and Radha Prasad 
Bhagat v. Emperor, followed. 


Criminal revision from an order of the 
District Magistrate, Sambalpur, dated the 
7th November, 1927, reversing that of the 
Sub. Divisional Magistrate. Sambalpur dated 
the 13th July, 1927. | ' 

Messrs. S. Hasan Imam and Mehdi Imam, 
for the Petitioners. 

The Assistant Government Advocate, for 
the Opposite Party. 


J UDGMENT.—The Rule must be made 
absolute, 

The learned District Magistrate directed 
further inquiry to be made into the com- 
plaint lodged by the opposite party which | 
was dismissed by the Magistrate under 
8. 203 of the Oode of Criminal Procedure. 
The Magistrate held an inquiry and dis- 
missed the complaint again. The learned 
District Magistrate says that the Sub-Divi- 
Sional Magistrate ought not to have made 
an inquiry under s. 202 when he was 
directed to make further inquiry into the 
complaint but he ought to have held a 
regular trial. In this view he is obviously 
in error. The further inquiry is directed 
under s. 436 of the present Code of Crimi- 
nal Procedure. That section does not 
empower a trial to be directed and an 
inquiry under the Codeis different from 
atrial. Section 4,cl. (k) defines "inquiry" 
to include every inquiry for a trial con- 
ducted under this Code by a Magistrate 
or Court," Farther inquiry in s. 436 hes 
been held to mean an inquiry of the same 
nature as was previously held under s. 202. 
In Baehoo Mia v. Anwar Nabi (1) it is 
laid down that where on receipt of a 
complaint, a Magistrate holds an inquiry 
under s. 202 of the Code of Criminal Proce- 
dure, and dismisses the complaint under 
a. 203 of the Code of Criminal Procedure, the 
Sessions Judge under s. 436 can only 
direct a full and proper inquiry of ihe 
same nature asthe Magistrate has already 
held and cannot direct a further inquiry ` 
aftersummoning the aceused. 

The same view has been: taken by this 
Court} alsoj,in3 (the, following unreported 


„ (1) 84 Ind. Cas. 449; 30 C. W. N. 312; 26 Or, L. J, 
305; A, I. R. 1925 Cal. 576, 
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03136" Radha Prasad Bhagat v Emperor, - 


disposed ofon the 20th June 1927. 

I was a party to that casa and I still 
entertain the same view. 

The Rule is made absolute an-l the order 
of the District Mugistrata of the 7th 
November is set aside, and is is directed 
that the Magistrate will hold further in- 
quiry into the complaint of the opposite 


patty under s. 202 read with &. 203 aud. 


dispose of the complaint in a&:cordance 
with law before proceeding to try the 
complainant under s, 182 of the Indian 
Penal Code. 

There was already a further inquiry held 
in this case and witnesses were examined. 
The District Magistrate wants a still further 
inquiry to be made in the case. I donot 
kaow if further evidence is available on 
"behalf of the complainant, and if no evi- 
dence is available, then I do not think any 
further inquiry can take place. But if 
evidence is available other than that adduc- 
ed in the case, the Magistrate will take that 
evidence and consider it. 

B. K. P. Order accordingly. 


*Since reported as 104 Ind. Cas. 633.—[Ed.] 





PATNA HIGH COURT.’ 
OrtminaL MISOBLLANEOUS No; 2 or 1928. 
à February 2, 1928. 

Present:— Justice Sir B. K. Mullick, Kr. 
JAGDAMBA SAHAY —PgTITIONER 
versus 
EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s. 528— 
Order of transfer—Apprehension of want of fair and 
impartial trial—Inconvenience of accused—Inter- 
ference by High Court. 

Although itis not the practice of the High Court 
to interfere with an order under s. 528, Criminal 
Procedure Code, made by a lower Court in the exercise 
of its jurisdiction, still it will interfere when there 

_ ara reasons for interfering with the order of transfer. 

The convenience of the accused mst be regirded 
in considering the question whother a fair and 
impartial trial is likely to be held. 

Messrs. D. P. Sinha and R. S. Lal, for 

. the Petitioner. 

The Assistant Government 

for the Opposite Party. : 

JUDGMENT.-—The petitioner while in 

the service of the Bhabua Municipality in 


Advocate, 
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the Shahabad District is alleged lo have 
committed criminal breach of trust in 
respect of certain property belonging to the 
Municipality and is being prosecuted before 


“the Sub-Divisonal Officer of Bhabua foran 
‘offence under s, 408 of the Indian Penal 


Code. In the course of the proceedings 
before him the Sub-Divisional Officer of 
Bhabua reported in a letter dated the 20th 
Oetober, 1927, to the District Magistrate of 
Shahabad that much unpleasantness and 
bitter feeling would be aroused if the case 
were tried at Bhabua and for the reasons 
contained in that letter the District Magis- 
trate on the 27th October, 1927, acting under 
8. 528 of the Criminal Procedure Code 
trapeferred the case to the file of the Sub- 
Divisional Magistrate of Saseram. . 

In the present application before meit 
is urged on behalf of the petitioner that 
he was not heard by the District Magistrate 
before the order of transfer was made 
and that if the case is tried at Saseram 
there will be praetieally a denial of justice 
inasmuch as Saseram isa long distance 


' from Bhabua and he has no friends there. 


Itis further urged that the petitioner isa 
resident of Bhabua and has friends who are 
legal practitioners there. It is quite clear 
although the District Magistrate does not 
say soinso many words, that the reason 
for the transfer is an apprehension that 
there will not bea fair and impartial trial 
at Bhabua, It is admitted that the Munici- 
pal Commissioner themselves do not wish 
to prosecute the petitioner and the case was 
taken up byethe Police upon information 
supplied by the District Magistrate. 


` Therefore, although it is notour practice 


to interfere with an order under s. 528 made 
by alower Court in the exercise of its 
jurisdiction, I think in this case there are 
reasons for interfering with the order of 
transfer to Saseram, The convenience of 
the accused must be regarded in corfsider- 
ing the question whether a fair and impart- 
ial trialis likely to be held. Here it is not 
denied that the accused will be prejudiced 


‘in the conduct of his defence if the case is 


tried at Saseram and so far as the interests 
ofthe Crown are concerned it makes no 
difference whether the case is tried at 
Saseram or any other place outside the 
District such as Patna. The learned 
Advocate for the accused does not object to 
the transfer of the case to Patna where the 
accused has relatives and friends and the 
Crown also has no objection. Having regard 
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to all the circumstances I direct that the case 
be transferred from the file of the Sub- 
Divisional Magistrate of Saseram to the 
file of the District Magistrate of Patna who 
will either try the case himself or make it 
over to some Subordinate Magistrate if he 
80 thinks fit, 

B. K. P, Case transferred. 


PATNA HIGH COURT. 
BscoND Civit, Appaat No. 1027 or 1925, 
December 2, 1227. 
Present:—Mr. Justice Kulwant Sahay and 

. Mr. Justice Macpherson. 
Pandit GOBARDHAN MISSIR AND OTHERS 
—DEFENDANTS—APPHLLANTS 
versus 
SHAMAKANT LAL-—-PLAINTIFF AND 
ABDUL GANI MISTRI AND OTRERS— 
DEFRNDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. I, v. $— 
Suit against defendants as representing community— 
Omission to serve notices—Maintainability of suit. 

Where the plaintiff framed his suit as a represen- 
tative suit, and asked for a decree which would be bind- 
ing not only on the defendants but also on the entire 
Hindu community and the Dharmsabha of Gays, 
buttook nosteps to comply withthe requirements 
necessary under O. I, r. 8 of the Civil Procedure Code 
to enable him to obtain such a decree: m 

Held, that the non-compliance with the provisions 
ofO.I,r. 8, Civil Procedure Code, was fatal to the 
maintainability of the suit and the plaintiff was not 
entitled to a decree declaring his rights as against 
the Dharmsabha of Gaya or the entire Hindu commu- 
‘nity but there was no reason why he should not get 
a decree for what it might be worth as against the 
defendants before the Court. [p. 333, col. 1.} 

Harbans Narain Singh v. Bhajoo Nonia (3), followed. 

Sajedur Raja v. Baidyanath Deb (1), dissented from. 

Manmotha Nath Das v. Harish Chandra Das (2) and 
Chuni Lall v. Ram Kishen Sahu (4), referred to. 

Second appeal from'a decision of the Sub- 
ordinate Judge, Gaya, dated the 20th June, 
1924 reversing that ofthe Munsif, Gaya, 
dated the 20th December, 1920. 

Messrs. P. Dayal, Kailaspati, S. Dayal, 
N. K. Prasad II, Kedar Nath Varma, B. K. 
Prasad and Satdeo Sahay, for the Appel- 
lants. 

Messrs. Rai G. S. Prasad and Chaudhry 
Mathura Prasad, for the Respondents, 


JUDGMENT. 

Kulwant Sahay, J.—This is an 
appeal by the defendants against the 
decision of the Subordinate’ Judge of Gaya 
reversing the decision ofthe Munsif and 
decreeing the plaintiff's suit. There wera 
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six defendants in the suit, The first fou? 
defendants were the principal defendants 
and the remaining two defendants were 
pro forma defendants. The principal defend- 
ants were described in the plaint as persons 
who professed to be the Secretary, the 
Assistant Secretary, the President, and 
the Vice-President of a Dharmsabha in 
Gaya. The suit was for a declaration that 
oertain plots ofland specified in the plaint 
and marked as plots Nos. 77 and 79 with 
its goshas Aand B in the map filed with 
the plaint andlying in the town of Gaya, 
belonged to the plaintiff and that the 
defendants Nos. 1—4 or any other member 
of the Sabha or of the Hindu community 
had no right to the same save and except 
the right of using the portions marked 
E.G. H inthe map asa path for going to 
and coming from the Dharamsabha in 
plot No.78 ofthe map; for a declaration 
that a latrine in plot No.79 belonged to 
the plaintiff and was built by him for the 
use of hisown men and that the defendants ` 
Nos. 1—4 or any other member of the Sabha 
or of the Hindu community had no right to 
thesame; and for delivery of possession 
over the plots Nos. 77 and 79 and of the 
latrine. : 

The plaintiff's case was that the 16 annes 
of the property known as Mahalla Ramna 
in the town of Gaya belonged to his 
ancestor Dindayal Lal, on whose death his 
three brothers, Dirgopal Lal the father of 
the plaintiff, Dulli Chand and Kanhaya 
Lal jnherited the property in equal shares 
of 5 annas 4 pies each, that on the death 
of Dirgopal Lal his one-third share devolv- 
ed: upon the plaintiff; that there was a 
partition between the three brothers and in 
partition suit No. 112 of 1903 of the First 
Subordinate Judge's Court of Gaya the 
Mahalla Ramna and some other lands and 
houses representing the one-third share 
belonging to the plaintiff's father (who 
died during the pendency of the suit) 
were allotted to the plaintiffand he wasin 
separate possession of the same; that there 
was a pucca hall in plot No. 74 of the 
map annexed to the plaint which was 
originally built by Dindayal Lal but as he 
died without being able to occupy it the 
house was; considered inauspicious and it 
was allowed by his three brothers to be 
used by the Hindu community of the town 
of Gaya for holding religious meetings 
under the designation of ‘‘Saniti Sancharini 
Sabha” or “Sanatan Dharmsabha" and a 
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room attached to the hall was allowed to 
ba ussd by the Hindu community as part 
ofthe hall and that the building came to 
be known asthe "Dharamsabha"; that in 
the partition between the threa brothers 
this hall and the room attashel to it 
were left undivided; while the rest of the 
lands on all-the four sides of the hall and 
the room in plot No. 78 were allotted to 
the plaintiff and that since then the plaintiff 
had been in sir possession of t^e plots 
Nos.77 and 79 with its goshas until he 
"was dispossessed therefrom on account of 
‘an order in a proceeding under s. 145 of 
the Code of Criminal Procedure, institut- 
ed at the instance of the defendants who 
claimed the said lands a3 appertaining to 
the Dharamsabha. 

The plaintiff, therefore, instituted the suit 
‘for the reliefs set outabove. In para. 16 
of the plaint the plaintiff denied that the 
plots in suit were ever the land of the Sabha, 
and that those plots had even been in use 
and possession of the Sabha as owners there- 
of. Hesubmitted that the defendants Nos. 
1—4 or any other member of the Sabha or 
of the Hindu community had no right 
to those plots, save and except to the use 
of the portions defined and marked as 
EG H in the map as a path for access 
to the Dharmsabha house. in para. 18 
ofthe plaint the plaintiff stated that as 
numerous persons of the local Hindu com- 
munity in common with the defendants 
Nos. 1—4 had the same interest, he craved 
leave under O. I, r. 8, Civil Procedure*Code, 
to sue the defendants Nos. 1—4 as repre- 
senting all the persons so interested, 

The defence of the defendants Nos. 1-4 
was that the hall in plot No. 78 as well as the 
plots of land claimed by the plaintiff belong- 
ed to the Dharmsabha; that the whole 
piece ofland had all along from time im- 
memorial been used for holding religious 
lectures, etc; thatthe land was dedicated 
for this purpose; that the hall and the 
room were built by the Sabha with sub- 
scription money; andthat the Sabha and 
the members and office bearers thereof had 
been openly and adversely, as of right, 
exercising acts of possession and of owner- 
ship over the entire land. They denied 
the title as well as the possession of the 
plaintiff and set up the plea of limitation. 
Ia para. 10 oftheir written statement these 
defendants alleged that they were only 
some of the ofise bearers of the Dharm- 
‘sabha and they alone could not defend 
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tha suit on behalfof the Sabha or of tia 
entire Hindu community interested there 
in and that the affairs of the Sabha were 
looked after and managed by an Execu: 
tive Committee which ordinarily consisted 
of tha office bearers and about eleven other 
members, 

Various issues of fact and law wera 
raised, and the first issue was as to whe- 
ther she suit was tenable as laid. The 
contention of the defendants was that thera 
had been nocompliance with the provisions 
of O.I,r. 8 of the Civil Procedure Code 
and, therefore, the suit was not maintain- 
able, The learned Munsif found that no 
permission had been given by the Court 
and no notices were issued as directed by 
O.I,r.8. The Munsif, however, relying 
on a decision» ofthe Caleutta High Court 
in Sajedur Raja v. Baidyanath Deb (1) was 
of opinion that there was no necessity for 
the issue of notices or advertisements under 
O.Ir.8 and that the non-compliance with 
the requirements of the said rule was not 
fatal to the maintainability of the suit. 
He, however, found on the merits’ against 
the plaintiff and dismissed the suit. 

On appeal the learned Subordinate Judge 
confirmed the decision of the Munsif. 
Thera was a second appeal to this Court. 
and the decision of the Subordinate 
Judge was set aside and the appeal 
was remanded for re-hearing. After re- 
mand the appeal was heard by another 
Subordinate Judge who has set aside the 
decree of the Munsif and has decreed the 
entira claim ‘of the plaintiff. 


Dafendants Nos. 1—4 have, therefore, come 
up in the second appeal to this Court, 
It is contended on their behalf that the 
suit was not maintainable: on account of 
non-compliance with the -provisions of O, 
J, r. 8, Civil Procedure Code; that the 
learned Subordinate Judge has not con- 
sidered the material documents produced 
in evidence on behalf of the defendants in 
deciding the question as regards the title of 
the plaintiff; that the learned Subordinate 
Judge has not considered the entire 
evidence as regards the plaintiff's posses- 
sion; and that, in any event, even if the 
plaiotiff has title, he cannot get actual 
possession because the defendants had 
acquired a customary right by way of 
eassment to hold meetings etc., on the lands 
in suit. ; 


(1) 20 O. 397; 10 Ind, Dec. (N, s.) 269, 


932 


As regards the points other than the one 
relating to the maintainability of the suit, it 
is clear that the learned Subordinate Judge 
has considered all the documents as well 
‘as the oral evidence in the case, His 
findings are that it had been clearly proved 
by the oral and documentary evidence that 
Mahalla Ramna belonged to the plaintif, 
that Dindayal Lal had built the hall 
aud, because it proved inauspicious, 
his brothers allowed it to be used by ths 
Hindu community as a Dharmsabha 
building, that there was no dedication, thet 
the whole of Mahalla Ramna and tha 
“disputed lands were included in the 
takhta allotted to the plaintiff in ths 
partition suit, and that the plaintiff had 
been all along in possession thereof. 
These findings are findings of fact based 
upon evidence in the case, and there 
is no substance in the argument of the 
learned Advocate for the appellants thai 
the learned Judge did not consider the entire 
evidence as regards possession or as 


regards title. It is true that the learned : 


Subordinate Judge in one part of his 
judgment has observed that as the land in 
dispute was admittedly waste land and 
that as the plaintiff had proved his title 
to it, it was not necessary for him to prove 
possession within twelve years” inasmuch 
as he had not been actually dispossessed, 
but that there had been a technical dis- 
possession on account of the order in the 
proceeding under s. 145 of the Code of 
Criminial Procedure. The learned Sub- 
‘ordinate Judge, however, considered the 
entire evidence in the case ‘and observed 
that the plaintiff had examined witnesses 
and filed documents to prove that he had 
been exercising acts of possession over the 
disputed land and that this evidence could 
not be brushed aside as worthless and 
incredible. The findingof fact, therefore, 
that fhe plaintiff had title and possession 
cannot be interfered with in second 
appeal. 

As regards the last ground that, in any 
event, the defendants had acquired the 
right to hold meetings etc., as a customary 
right by way of easement, it appears from 
the pleadings as well as the decisions of 
the Courts below that no such point was 
ever taken by the defendants in this case, 
and, therefore, no such declaration could ba 
made in their favour. š 

There remaing, however, the first point 
for consideration, vie, the question as 
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regards the maintainability ofthe suit for 
want of compliance with the provisions of 
O. Ir. 8 of the Civil Procedure Code. 
It is clear that the suit as framed 

was intended to be a representative 

suit, and the plaintiff did ask for a decree 

which would be binding not only on the 

defendants but also on the entire Hindu 

community as well asthe Dharmsabha of 

Gaya, No steps were taken by the plaint- 

iff to comply with the requirements neces- 

sary to enable him to obtain such a decree, 

In my opinion the learned Munsif was 

clearly wrong in holding that there was no 

necessity for the issue of notices as con- 

templated by O.I,r.8 and that the non- 

compliance with: the requirements of the 

said rule did not affect the  maintain- 
ability of the suit. The case of Sajedur 

Raj v. Baidyanath Deb (|) relied upon by 

the Munsif was dissented from in Monmo 

tha Nath Das v. Harish Chandra Das (2) 

and in my opinion was not correctly 

decided. 


The point, however, has not been dis- 
cussed by the learned Subordinate Judge 
inhis judgment. The.appellants produce 
two affidavits of their two Pleaders, one 
of whom was the senior Pleader who 
argued the case on their behalf before 
the Subordinate Judge, arid the other was 
the junior Pleader who appeared with him. 
Both these gentlemen swear that they did 
take the point in argument before the 
Subordinate Judge. It is unfortunate 
that the learned Subordinate Judge has not 
noticed this point and has made a decree 
in favour of the plaintiff in terms of the 
prayers contained in the plaint. It is 
clear, however, that such a decree cannot 
be made in the present case. It has been 
argued on behalf of the appellants that 
the whole suit should be dissmissed 
and that no decree can be made even as 
against the defendants who were before 
the Court. Iam, however, unable to accept 
his contention. Although the plaintiff is 
not entitled to a decree declaring his rights 
as against the Dharmsabha of Gaya or 
the entire Hindu community, there is no 
reason why he should not get a decree for 
what it might be worth asagainst the de- 
fendants before the Court. His allegation 
was that these defendants, who are now 
the appellants before us, did take active 
part in denying his title and were the per- 


(2) 33 O. 905; 10 C. W. N, 867. 
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sons at whose instance the proceedings 
under 8.145 of the Criminal Procedure 
Oode were taken. Hisrights were infring- 
ed by the appellants in particular, and 
nothing has been shown as to why a decree 
should not be made as against these de- 


fendants. The cases referred to by the — 


learned Advocate for the appellants were 
cases where this question was no’specifical- 
ly raised and decided, namely, as to 
whether the suit could not be decreed as: 
against the defendants actually before the 
Court for non-compliance with the provi-. 
sions of O. J, r. 8 of the Code of Civil 
Procedure. On the other hand, in Harbans 
Narain Singh v. Bhajoo Nonia (3) Manuk, 
J., referred tothe Full Bench decision of 
the Calcutta High Court in Chuni Lall v. 
Ram Kishen Sahu (4) and was of opinion 
that there was no reason or principle why 
a suit should not lie under s. 42 of the. 
Specific Relief Act against any one who 
formally claims to use the land asa pub- 
lie. right and thereby endangers the title 
- of the owner. These observations apply to 
the factsofthe present case and the proper 
decree, therefore, that ought to be made in 
the present caseisnot a decree in terms 
of the prayers contained in the plaint as 
has’ been done by the learned Subordinate 
Judge, but a decree declaring the title of 
the plaintiff and awarding him possession 
as against the defendants Nos. 1—4 alone, . 
This decree will not be binding either on. 
the Dharmsabha or on the Hindu communi- 
ty as a whole, but would be binding as 
Renier the defendants Nos. 1—4 ` person- 
ally. f 

: The decree of the Subordinate Judge 
must, therefore, be modified to this extent. 
In other respects the decree will stand. 
The value of such a decree in favour of 
the plaintiff would not be much and the 
plaintifi-respondent, therefore, is not entit- 
‘led to the costs of this appeal. -The order 
for costs in the Court below will stand. 
Macpherson, J.—I agree. 

B, K. BR. . Decree modified, 


49 Ind; Cas. 796. : P 
O, 460; 12 Ind, Jur. 425; 7 Ind. Dec, (x. 8) 
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PATNA HIGH COURT. 
‘Criminat Revision No. 750 or 1927. 

February-2, 1928. `.. 
Present:—J ustice Sir Jwala Prasad, KT. 
ULFAT KHAN AND OTHERS—PETITIONEES 
. versus 
EMPEROR-OrrosrTE PARIY. 

. Criminal Procedure Code (Act V of 1898), ss. 200 to 
208—Magistrate taking cognizance of complaint— 
Direction to Police for investigation, how far legal— 
Complaint, whether can be treated as First Information 
Report. ` 

Having once taken cognizance of a complaint, a 
Magistrate cannot act otherwise than under ss. 200 
to 203 of the Code of Criminal Procedure; he can 
direct the Police to make an enquiry wunder s. 202, 
but he cannot direct the Police to treat the com- 

laint as First Information and investigate thereupon. 
jin 335, col. 1.] i P 

Criminal revision from a decision of tle. 
Sessions Judge, Monghyr, dated the 21st 
October, 1927, affirming that of the Deputy ' 
Magistrate, Monghyr, dated the 15th Sep- 
tember, 1927. 4 


Messrs. Fazl Ali and M. K. Mukharji, 
for the Petitioners, i 

The Assistant Government Advceale, for ` 
the Opposite Party. : ‘ En 


JUDGMENT.—The petitioners seven 
in number haye been convicted of rioting 
under a, 147 of the Indian Penal Code and 
sentenced to six months’ rigorous imprison- 
ment each. ` P of 

The short case of the prosecution is that 
the complainant Sher Ali was having his 
field ploughed when the petitioners ‘along 
with .one more person, who is not before ua, 
came. ina body and unyoked the plough. 
The complainant remonstrated buthe was 
assaulted by the rioters with lathis. He fell 
down senseless. His son Habibullah and 
his son-in-law Muhammad Zakaria were 
also assaulted. AE ; 

The defence is that the case ís false and 
has been brought with a view to coerce the - 
petitioners Nos. land 2 (Ulfat and Wahid) 
to give up possession of I8 bighas of jagir 


, land belonging to the complainant but in 


possession of the petitioners .as.bataidars 
thereof. The petitioners refer to. two 
previcus cases bétween the parties in order 
to show that it has been thé repeated 


' attempt of the complainant to dispossess. 


them from the jagir land. There was a 


. cage under s. 447 brought by the cómplain- 


ant against the petitioners and it ended in’ 


` eequiital of thé petitioners by an order of 


the Court, dated the 17th April, 1927, upow 


M 
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the ground that the complainant's posses- 
sion over the jagir land was not satisfactorily 
proved. ‘hen there was proceeding under 
8. 144 0f the Ccde of Criminal Procedure in 
. which also the complainant claimed 
possession of the land and thecrops thereon. 
This was dropped on the ground that the 
crops had already been cut and there was 
no present apprehension of a breach of the 
peace. This order was passed by the 
Bub. Divisional Officer on the 2nd September, 
1926, The present occurrence is said to 
have taken place on the 15th June, 1927, at 
8-30 a.m. and the place of occurrence is 
alleged to be a plot of land measuring 1 
bigha 15 kathas bearing khasra No. 128 in 
khata No. 42. The Sub Inspector of Police 
(P. W. No. 9) in his evidence says that this 
plot, which is the scene of the cccurrence in 
the presentcase, is different from the jagir 
land of 18 bighas. An information was 
lodged before him by Habibullah Khan son 
of Sher Ali, at 4 P. w, on 15th June, 1927, 
the day of occurrence, and in it Habibullah 
in said to have stated that bis field is in 
batai cultivation of petitioners Wahid 
Khan and Ulfat Khan but they did not 
divide the produce, and Sher Ali went to 
plough that field with-his plough and 
bullocks. Thereupon petitioners Ulfat 
Khan and Wahid Khan  unycked the 


bullocks and beat his brother with lathis: 


and, when he began to separate the said 
. persons, beat him algo. ` 


The Sub-Inspector wanted Sher Ali to go 
to the thana which he did on the 16th June, 
1927, at 830 a. M. along with his son 
Habibullah and his son-in-lay Zakaria, He 
stated that on the 15th June at 8a.m, 
he was getting the khet ploughed ‘when 
Wahid, Ulfat and Sabir came and asked 
him not to plough claiming the land to be 
their batai land. Sher Ali did not listen 
and he was assaulted by the aforesaid 
‘three persons. Ulfat hit him on his head, 
Wakid Khan on the left hand and Sabir on 
the right thigh with lathis. He fell down 
unconscious, 


On the 18th the complainant went to the 
Hospital and with a note of the injuries on 
his person he went to Oourt and lodged a 
complaint, In that complaint he men- 
tioned that he lodged an information before 
the Police, but the Police did not take any 
action, The Magistrate directed the Police 
to hold an investigation, into the case 
treating the complaint asa First Information, 
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The Sub-Inspector did so and went to the 
spot on the 26th June, 1927. The accused 
appeared beforehim and took up the same 
plea as they did in Court that the case was a 
false one instituted with thesole object of 
harassing the accused and forcing them to 


- give up possession of the jagir land. The 


Sub-Inspector, however, found that the 
place of occurrence alleged in the present 
case was not the batailand or the jagir 
land but altogether a different land. Upon 
the alleged place of occurrence he did not 
find any blood marks. The prosecution 
explains it by saying that there was heavy 
rain after the occurrence and before the 
Sub- Inspector visited the spot, possibly the 
blood-stains were removed by the accused 
themselves. The Sub-Inspector does not 
remember of there having been any rain 
before. Be that as it may, no blood was 
found at the spot nor any sign of occurrence 
noticed. 

In both the sanehas of the 15th and the 
16th June the place of occurrence is alleged 
to be the jagir land for which the parties 
weie fighting from some time before. In 
ihe saneha of the 15th June lodged by 
Habibullah only Ulfat and Wahid Khan 
are said to have assaulted the complainant 
Sher Ali, No assault is alleged in the 
saneha upon Habibullah himself who 
lodged it. Inthe saneha of the 15th June ' 
Sher Ali states that three of the petitioners 
only took partin the occurrence, .namely, `. 
Wahid Khan, Ulfat Khan and Sabir Khan. 
The complainant was asked in, eross- 
examination as to his having mentioned 
only-the aforesaid three persons in hia 
petition and not the others. He explained 
it that hestated tothe Police that Wahid | 
Khan, Ulfat Khan:and others implying that 
not only those three persons but several 
others, as is now alleged, has taken part in 
the occurrence. The Sub-Inspector was- 
asked obout the saneha lodged by Habi- . 
bullah on the 16th June and he stated that 
Habibullah had mentioned to him the 
names of Wahid Khan and Ulfat Khan and 
not the others, and ifhe had mentioned th 
names of seven persons as having takes 
part in the occurrence, he would hg 
certainly taken cognizance of it and sta 
investigation, Thus we have got fe 
evidence of the complainant ng 
Inspector of the Policagss 
and the 16th June ca 
named as accuseg 
namely, Ultah 
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PRIVY COUNCIL. 
APPEAL FROM THE Patna Hiran Court. 
December 6, 1927, 
.  Present:—Viscount Sumner, Lord 
Atkinson, Lord Sinha, Sir John Wallis 
and Sir Lancelot Sanderson. 
SUNDER MULL AND anorasr— 
JDEFENDANTS—À PPELLANTS 
TE . versus 
“SATYA KINKERSAHANA AND OTHERS ` 
—PriINTIFFS— RESPONDENTS. 
.Hindu Law—Joint family—Karta's authority to 
borrow--Onus of proof— High rate of interest —Com- 


pound interest and Tests—'"' Reasonable commercial: 


terms"— Evidence of previous borrowings. 
It is now well-settled that the autharity of the 


karta of a Hindu joint family to borrow on the, 


security of family property is a limited one, and, 
in the case of aloan to him; the burden of proof in 


the first instance rests upon the lender to show that. 


both the borrowing and the terms wére within the 
authority which a karta cán exercise. [p. 338, ool. 
1 


“The kartas of the branches of a Hindu joint family 
executed a mortgage-bond in favour: of the respond- 
ents fora principal sum of Rs. 12,000 st compound, 
interest at 15 percent. per annum with yearly rests, 


Before the Privy Council there was no contention’ 


that the money was not borrowed for necessity, and 
the only question for decision was, whether the 
terms, namely, the rate of interest and the rests and 
compound interest were in excess of the kartas 
authority or not. Their Lordships held that, the 
initial onus, which rested on the mortgageés of 
whowing that the transaction in the form which it 
took, was not in excess of the kartas' authority, had 
been discharged, and that upon the evidence in the. 
case, the interest and. the terms of the loan were 
brought withia the kartas authority as being such 
terms as it was reasonable and proper for them to 
incur at the time and under the circumstances, for the 
purpose of obtaining the loan in question: |p. 338, col, 
2; p. 339, col.1.] . : 4 
. The question of compound interest cannot bg re> 
arded as entirely separable from the rate of interest. 
ompound interest at a moderate rate may not necese 
sarily be oppressive and similarly compound, interest 
with infrequent rests may not be oppressive, wheré 
compound interest coupled with a high rate of interest 
and with frequent rests'might bein excess of any 
authority which the kartas could have, ‘The whole 


conditions and terms ‘of the lending -have to be. 


regarded together. [p. 340,col.2.] 

There is no rule, when the terms of a loan to a 
karta are challenged, to lean to their reduction, or to 
presume that simple interest must always be judicials 
ly preferable to compound interest, or that rates of 
interest, because they might seem high in England, 
must be unreasonable in India. Compound interest 
is common and may often be necessary end proper in 
India under the circumstances of that-country. “The 
matter isnot one upon which, one way or the other, 
their Lordships’ Board has ever decided that there is 


& presumption one way." [p. 34], col. 2.] : 


` Nazir Begam v. Rao Raghumath Singh (1),'Ram - 


Bujhawan Prosad Singh v. Nathu Ram (3) and Radha 
un v. Jag Sahu (2), discussed and distingu- 
ished. -  . ` n ^ 

- The expression ‘to borrow upon reasonable ccm- 
fnercial terms’ in Lord Philimore's judgment in 


T 
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Nazir Begam's case (1) is simply used in con 
tradistinction to. such terms as would be in excess 
of the necessity and, therefore, im excess of the 
authority of a manager- of a joint Hindu family. 
‘Oommercial terms’ is obviously a relative expression. 


N They are relative: to -the time and thé place, the 


country and the part of the country, where the money 
is borrowed, the: kind of security that is offered for 
the loan, the possibilities of realising such security, 
the supply. of capital and the opportunities of finding 
persons willing to lend :for possibly & considerable 
time. The word ‘commercial’, in relation to parties 
who do not belong toa commercial community, and 
to transactions which no one would call mercantile, 
must be understood as a comprehensive but conveni» 
ent expression, for such terms as can be arranged 
freely between  borrówer: and lender under the 


circumstances of the particular case. [p.. 339, col: 2; 
p. 340, col. 1.] . ! : UM 
The above interpretation of Lord :Phillimore'à 


words, ‘to borrow upon reasonable commercial terms’, 
is equally applicable. to the: expression ‘commercial 
rates’ used by Lord: Dunedin in Radha Kishun v. Jag 
Sahu (2). [p. 340, col. 1.] ; ae : 
The judgment of Lord Dunedin in Radha Kishun’a 
case (2) does, not bear-the ‘interpretation .that, 
where a karta has. previously. borrowed under. other 
instruments, but on similar onerous terms, this cannot - 
be evideace that the borrowing on the occasion in 


‘question was a reasonable and proper transaction and, 


therefore, not in ‘excess ‘of his authority. [p. 341, col, 


J ; - er 

Semble—Where.all the evidence is in, the question 
of burden of proof is not of: much imporiance, and 
the Court. has then to decide, upon the whole evia 


dence. ip. 342, col. 1.] : e 
. Appeal by special leave from a judgment 
and decree of the-High Court, Patna, (Das 
and Macpherson, JJ.), dated the 28th July; 
1923, in substance affirming a decree of the 
Additional Subordinate Judge 'of.: Hazari- 


bagh, dated the 5th August, 1920.  -:. ; 


FAOTS.—By the terms of the special 
leave the appeal, was confined io the 
question whether there was legal necessity 
for the losn;.for recovery ‘of which the 
plaintiffs sued, being borrowed -at.- the 
rate of interest and upon: the terms pro- 
vided in the mortgage-bond of the 5th’ of 
December1907. -` WU C DES 

At the hearing of the suit the plainte 
ifs proved. the consideration for éhe 
loan and its necessity, and they- also prove 
ed thet it was’ borrowed chiefly. to pay off 
&.loan to the Ohota Nagpur Banking 
Association, Limited, who- were charging 
a higher rate of compound interest with 
six-monthly rests. The defendants neither 
suggested iu cross. examination nor gave 
any evidence that the family could have 
borrowed the money they required at a 
cheaper rate from any oneelse. - ' ; 

Messrs, Upjohn, K. C., and Macaskte, tor 


à 


338. . "s 

Messrs. De :Gruyther, K. C., and Raikes, 
for the Respondents. s 

JUDGMENT. 

Viscount Sumner.—This case comes 
before their Lordships upon special leave 
- to appeal, by which the question to be 
discussed was very carefully limited, In 
December, 1907, the kartas of the six 
branches of a Hindu joint family, of which 
the present defendants were membere, 
executed a mortgage-bond in favour of 
the present respondents for a principal 
sum of Rs. 12,000, with interest at 
14 per cent, per mensem, that is, 15 per 
cent. per annum, with the provision that 
if the interest was not paid year by year it. 
should be treated as principal and com- 
pound interest at the same rate should be 
charged up to the date of payment. 

The suit was commenced in 1919, when 
a large sum had accumulated due, since 
' no interest had been paid at all; Rs. 37,000 
were then outstanding. It was 
the purpose of realising the security, and 
the answer made by the members of the 
joint family, who defended it, was both 
that the money was not borrowed for 
necessity; that the terms, namely, the rate 
of interest and the rests and the compound 
interest were not justified by necessity; 
and, therefore, that it was not within the 
authority of the kartas to impose this 
burden upon the property, in which they 
were interested. 

By the terms of the leave given, the 
argument is confined to the latter point, 
thal is, whether the terms as to rate of 
interest, reste, and. simple? or compound 
interest were inexcess of the kartas' author- 
ity or not. 

Two things are well-settled: that the 
authority of kartas to borrow on the security 
of family property isa limited one, and 
that, in the case of a loan to them, the 
pugden of proofin the first instance resis 
upon the lender to show that both the 
borrowing and the terms were within the 
authority which kartas can exercise. 

What issaid here is first ofall that the 
Jenders made no serious or successful 
attempt to discharge that onus of proaf, 
and, secondly, that guch evidence as they 
gave, even if & prima facie discharge, 
ought to be disregarded in view of three 
previous decisions of their Lordships’ 
‘Board. 4 : 

There can be po doubt that when a care 
goce not rest upon burden of proof alone, 
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that is to say, where evidence has actually 
been given, attention must be paid in the 
first instance to what the witnesses have 
said and what evidence has been adduced. 
If that is credible and acceptable, further 
questions may never arise, for it may 
establish the necessary proposition that the 
transaction in the form which it took was 
not in excess of the kartas' authority. 

In this case, evidence was given of this 
character. The Vakil, who negotiated the 
loan, was called and gave evidence of. 
the purpose or one of the purposesfor which 
it was wanted, which was to clear off prior 
mortgages which had been entered into 
in the previous two or three years with & 
local Bank on even more onerous terms, 
“The interest’ says this witness, Mr. 
Banerji, “which they were to pay at the. 
Bank", which means which they had to pay 
to the Bank “was higher than 15 percent. 
At that time the Bank used to charge 
compound interest with 'six-monthly rests.” 
This was not qualified in any way. 
The instruments themselves were proved. 
The commenton the fact that, when those 
instruments were proved by officials from 
the Bank, they were not asked to give 
any general opinion about the prevailing 
rate of interest or the terms current in the 
District, appears to be an unnecessary 
criticism, because the evidence of Mr, 
Banerji upon the point is uncontradicted, ` 
and it was accepted by the learned Sub-. 
ordinate Judge. Itia true that he found 
the issue in question not with reference to. 
an excess of the kartas’ authority but with 
reference to the defence pleaded under. 
B. 16 of the Indian Contract Act, which is 
often raised in these cases. He disposed 
of it by saying "there is nothing in the 
evidence to show that the rate of interest 
stipulated in the bond in suit is hard 
and unconscionable, nor can it be said 
that it ‘is penal.” j - 

There was nothing to bring the present 
contract within the purview of s, J6 
of the Indian Contract Act, and their 
Lordships are of opinion that, upon the 
evidence given at the trial and already 
quoted, the plaintiffs would be entitled 
to the rate and terms of interest ‘claimed by 
them, . 
In the High Court this question does 
not appear to have been even argued, £0 
that their Lordships have no assistance from 
-the learned -Judges upon the point, but 
there ig no trace of any dissent, Unlesg 


Atl 
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the decisions that have been cited produce 
a contrary result, their Lordships think 
that the mortgagees discharged the burden 
of proof; that the evidence was such as 
it was proper forthe Court to accept as 
credible evidence ; and that it is not open 
to criticism merely because it did not go 
further. Upon that the case is proved, and. 
the interest and the terms of tha loan have 
been brought within the kartas' authority 
as being such terms as it was reasonable 
and proper for them toincur at‘the time 
‘and under the circumstances, for the 
purpose of obtaining this loan, which, it 
has now to be accepted, was borrowed for 
necessity. 

Their Lordships, however, must deal 
with the three casescited, which require 
‘close examination. They are binding upon 
their Lordships and, of course, must be 
loyally followed in their application, 

The first is Nazir Begam v. Rao 
Raghunath Singh (1). In that ease, upon a 


‘Challenge of the reasonableness and pro-. 


priety of the rate of interest and the terms, 
viz., 374 per cent. interest and compound 
interest, Lord Phillimore reasoned as follows. 
First he lays down the principle above 
‘stated ‘as to the authority of the kartas. 
Next he says that the High Court was 
‘Justified in finding that a mortgage upon 
Buch terms as those contained in the docu- 
ment sued on was an unnecessary ex- 
travagance, the lands charged being of such 
‘value as to make the security ample, 
‘Then he proceeds: ‘It remains, therefore, 
that there was necessity and in virtue of 
that necessity, authority to borrow upon 
Yeasonable commercial terms, and that 
‘the mortgage stands as good security to 
that extent, but that all terms of the mort- 
-gage in excess of this necessity are outside 
. the scope of the authority. What the 

‘particular rate of interest should be, and 
whether the money could have been 
-borrowed at simple, instead of compound 
interest are matters of detail upon which 
the High Court, with its local knowledge, 
‘ean well be left to decide, and their Lord- 
hips are not disposed to interfere with 
‘the decision upon points such as these." 
He then passes to a-sentence in the judg- 
ment under appeál, in which the High 


(1) 50 Ind. Cas.434; 46 L.A. 145; 36 M. L.J. 521; 
. J. 591; 23 GO. W.N. 700; 21 Bom. L, R. 484; 
. 40; 30 O. L. J: 86; (1919) M. W. N. 498; 
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Court, in fixing simple interest at 12 per 
cent. per annum as the proper rate, appear to 
have been guided by the view that the matter 
was entirely in the discretion ofthe Court, 
and, having negatived that, says: “Their 
Lordships do not think it safe to rest their 
decision upon the supposed discretion in the - 
Court or-an inference by the Judges as to 
the sum which would be sufficient to com- 
pensate the mortgagee. In their view, as 
already stated, the question is one of the 
authority of a manager of a joia: Hindu 
family, and it is because their Lordships 
agree with the High Oourt that this author- 
ity. was exceeded to the extent already 
stated, that they concur in the conclusion 
at which that Court arrived. " 
Their Lordships would .observe upon 
‘this opinion, that, no evidence being called 
on either side, instead of sending the cass 
back to India, a dilatory and expensive 
course, or dismissing the suit so far as 
regarded the interest upon the ground 
that the party, who had to prove that part 
of his case, had failed to prove it at all, 
the Board adopted the figure which had 
been arrived at by the. High Court and the 
decision as to simple or compound interest, 
not because they rested on evidence, for 
there was none, but because, in spite of 
the misapprehension as to the powers of 
the High Court, it eatablished the reasonable 
rate and terms in the view of Judges better 
acquainted with the locality, its usages, 
its necessities and facilities, than their Lord- 
ships could be. 

“With regard to the expression “to borrow 
upon reasonable commercial terms,” those 
words are simply used in contradistinction 
to such terms as would be in excess of the 
necessity and, therefore, in excess of the 
authority. Excess of the necessity, of course, 
relates to ternis that are available, because, 
if you must borrow (which is assumed on 
this appeal)and, therefore, mustpay inter- 
est, it cannot be in excess of the authority 
on that ocoasion to pay the terms that are 
necessary, when more moderate terms are not 
available. “Commercial terms” is obviously a 
relative expression. They arerelative to the 
time and the place, the country and the part 
ofthe country, where the moneyis borrowed, 
the kind of security that is offered for tha 
loan, the possibilities of realising such 
security, the supply of capital and the 
opportunities of finding persons willing to 
lend for possibly a considerable time, 
They cannot be confined,‘as in thie country 
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they might be éonfined, to something 
connected with a publicly announced and 
official rate of interest for loans generally, 
or to a current rate generally allowed 
upon the highest security in financial 
transactions, such as an issue of debentures, 
‘or to something regulated by the day to 
day supply of money and by facilities 
for short loans. Their Lordships think 
that the word “commercial” must be 
understood, ina case like this, of a com- 
munity, which is not a commercial com- 
munity, and of.transactions which no one 
would call mercantile, as a comprehensive 
but convenient term for such terms as can 
be arranged freely between borrower and 
lender under the circumstances of the 
particular case. 

- The same expression was used by Lord 
Dunedin in the subsequent case of Radha 
Kishun v. Jag Sahu (2) in a slightly different 
connection. On page 281* he speaks of the 
interest charged as being “far in excess 
of commercial rates,” but their Lordships, 
taking these two passages together, and 
having regard alsoto the fact that such 
experience as their Lordships may have 
of this country and its business cannot be 
assumed to apply equally in India, are of 

, opinion that no more is meant by Lord 
Dunedin's phrasethan was meant by Lord 
Phillimore's. 

The next case cited was Ram Bujhawan 
Prosad Singh v. Nathu Ram, (3). In that 
case again there was no evidence on the 
point in question. ,The trial Judge had 
found that simple interest at the rate of 
1 per cent, per mensem was. 9 fair commer- 
cial rate in the absence of special circum- 
stances justifying a higher rate—whether 
that is a quotation. from the judgment of 
the Subordinate Judge or whether it is a 
summary. of it does not appear from the 
report—and thereupon, considering that 
the lender had not proved that there was 
anys necessity to borrow at the rate of 
interest stated in the mortgage-deed, the 
Board was content once more to adopt the 
conclusion of the Indian Court as an 


~ (2) 80 aT 791; 51 1. A. 278; A. I. R. 1924 P. C. 
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authority better qualified to know what 
was proper in India than’ their Lordships 
themselves, in spite of the fact that in that 
case also the Subordinate Judge: had had 
before his mind s. 16 of the Contract Act 
and not the question of the kartas' author- 
ity, which had been the basis of the argu- 
ment at their Lordships’ Bar. 

Up to that point no attempt was made 
in these cases to discriminate between rate 
of interest, simple or compound interest, 
and rests. The decision of the Indian 
Court had been in favour of simple interest, 
andit was adopted without comment by 
their Lordships. i 

A slightly different point has been made 
upon the third case Radha Kishun 
v. Jag Sahu (2). Here the mortgagor was 
a Hindu widow. The mortgage stipu- 
lated for 34 per cent. compoun 
interest with half-yearly rests, and when 
Lord Dunedin deals with this he says at 
page 281*, in the passage already shortly 
referred to: “But, when there is no evi- 
dence and it is evident on the face of the 
document that the interest charged is far 
in excess of commercial rates, then un- 
doubtedly the lender has not discharged 
his task. For these reasons their Lord- 
ships are of opinion that the judgment of 
the High Court cannot be supported on 
the grounds given." Pausing there, one 
mustremember that the question ofcom- 
pound interest ‘cannot be regarded as 
entirely separable from the rate of interest, 
Compound interest at a moderate rate may 
not necessarily be oppressive and similarly 
compound interest with infrequent rests 
may not be oppressive, where compound 
interest coupled with a high rate of interest 
and with frequent rests might be in excess 
of any authority which the kartas could 
have. The whole conditions and terms of 
the lending have to be regarded together. 
When Lord Dunedin proceeds tosay: “It 
is evident on the face ofthe document that 
the interest charged ‘is far in excess of 
commercial rates,” this is a decision, which 
applies to the particular borrowing which 
was before the Board in that case and does 
not lay down a general rule with regard to 
all instruments or in particular with regard 
to the present one.” Then he goes on: 
“The plaintiffs’ Counsel urged that if this 
view should prevail the judgment of the 
Subordinate Judge should not be restored 


' simpliciter, but the ease should be remitted 


for further enquiry, and he called attention 
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tothe fact that certain evidence proffered 
‘was refused by the Subordinate Judge as 
unnecessary, and that a ‘petition to the 
High Court for allowance of this evidence 
was not dealt with as, in view of the 
finding of the High Court, it became un- 
necessary to deal with it. Now, the evi- 
. dence in question consisted of the produc- 
tion of two bonds granted by the same 
widow borrowing at a high rate of interest 
‘and decree obtained on one of the bonds, 
and the tender of a witness to speak, to the 
execution of one of the bonds. Their 
‘Lordships do not think that a remit is 
necessary. Evidence simply that on one 
otheroccasion the widow had borrowed at 
high interest is not inany way conclusive 
asof what she might have done on the 
'oceasion in question, and as no other evi- 
dence was tendered their Lordships think 
that the Subordinate Judge was justified in 
saying, as he did that ‘there is no evidence 
adduced by the plaintiffs to show that 
pressure for re-payment ofthe amounts due 
on them was so great as to compel Bachu 
"Kuar to agree to pay compound interest at 
724 per cent. with a six-monthly rest.” 
That passage has been relied upon for the 
purpose ofmaking out the contention that 
as the evidence here consists of other bor- 
rowings by thesame kartas a year or two 
previously, with proof of the execution of 
‘the bonds non constat that these kartasin 
the previous cases may not have acted as 
much in excess of their authority as in 
‘the present case. Non constat. also that 
the same rate of interest obtained on 
another bond by the same party and even 
though judicially decreed would apply, to 
-bind others. It might be evidence of the 
pressure of necessity on the actual borrower 
herself, but it would not also be evidence 
toshow that in another transaction it was 
& proper rate and terms binding upon 
‘other parties. Their Lordships do not 
consider this to be the meaning of Lord 
.Dunedin's judgment. The application 
made was that the Board should not either 
‘adopt the conclusion of the Indian Court or 
` treat the case as one in which no evidence 
had been given, but should send it back 
in order that evidence might be given 
which had been, asit; was said, wrongly 
left out of account. The Board considered 
that the Subordinate Judge was justified 
in treating the evidence as such that, if 
given, it would not have influenced his 
mind, but this depended on what the evi- 
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dence wasaud who gave it, aud could not 
bea guidein future cases. They declined; 
indeed, to give the lender a further op- 
portunity of getting thesame or another 
Judge to accept it, but they did not lay 
down the rule that, where a borrower has 
previously borrowed under other instru- 
ments, but on similar .onerous terms, this 
cannot be evidence that the borrowing on 
the occasion in question was areasonable 
and proper transaction. Their Lordships, 
therefore, think that the argument fails in 
so far asit is directed to show that on that 
authority the evidence given in this case 
was not sufficient. l 


. The remaining obsərvation is this: In 
all the cases cited the Board, instead of 
presuming in default of evidence to lay 
down for itself that judicial notice should 
be teken of terms of borrowing and rates of 
interest, which would be within the author- 
ity of a particular karta somewhere in India, 
was content, in each case, to accept the 
decision of the local Court as being atany 
rate better informed on such a subject 
than their Lordships can be. In the 
present case, their Lordships have a deci- 
sion of the local Court. It is quite true 
that the decision onthis occasion is the 
other way. - The local Court. has given its 
decision upon the evidence, and has not 
reduced either the terms or the rate, but 
their Lordships can see no reason why the 
importance of the experience of the Indian 
Court in supplying their Lordships’ lack 
of knowledge is not equaliy great in the 
one case as im the other, There is no rule, 
which their Lordships can discover, which 
binds them, when the terms of a loan are 
challenged, to lean to their reduction, or 
to presume that-simple interest must 
always be judicially preferable to com- 
pound interest, or that rates, because 
they might seem high here, must be un- 
reasonable in India. Compound intere8t is 
common and may often be necessary and 
proper in India under the circumstances 
of that country. The matter is not one 
upon which, one way or the other, their 
Lordships’ Board has ever decided that 
there is a presumption one way. Accord- 
ingly, their Lordships think that, eyen if 
evidence had not been given, they would 
be acting strictly in accordance with the 
previous cases in declining to take it upon 
themselves to decide the rate and terms of 


-interest, and in holding ‘that they should 
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&ccept the decision of the Subordinate 
Judge. 

For the purposes of the point in question 
there ie no substantial difference between 
his finding—that the terms are not hard, 
unconscionable or penal—and a finding 
that they were reasonable commercial 
terms, as their Lordships understand the 
expression, but they hold further, in view 
of the evidence that was given, which they 
can see no reason for disregarding, that 
enough was proved to discharge the onus 
of proof, and tojustify a decree in favour 
of the mortgagees when no evidence in 
answer was given. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs, . 

K. J. R. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Nicholson, Graham & Jones. 

Solicitors for the Respondents:—Messrs, 
Watkins & Hunter, 


PRIVY COUNCIL. 
APPEAL FROM THE CaLourra Higa Covet. 
December 5, 1927. 
Present :—Viscount Sumner, 
Lord Atkinson, Lord Sinha, 
: and Sir John Wallis. 
PURAN CHAND NAHATTA- DEFENDANT 
—APPELLANT 
versus y M 
MONMOTHO NATH MUKHERJ EE, 
SINOE DEOEASED, AND OTHERS 


] —PLAINTIFF8S— RESPONDENTS, 

Registration Act (XVI of 1908), s. 35 ~—“Person 
executing the document", meaning of—Conveyance 
executed by one attorney and admission of execution 
before Registrar by another attorney—Validity of 
registgation. . | 

The word executing in the expression “person 
executing the document” in s. 35 of the Registration 
Act does not mean and mean only “actually sign- 
ing.” A document is executed, when those who take 
benefits and obligations under it have put or have 
caused to be put their names to it. Personal signa- 
ture is not required, and another person, duly autho- 
rized, may, by writing the name of the party 
executing, bring about his valid execution and put 
him under the obligations . involved. Hence the 
words "person executing" in the Registration Act 
cannot be read merely as "person signing". They 
mean something more, namely the person, who by a 
valid execution enters into obligation under the 
instrument. When the appearance referred to (in 


4; 85 of the Registration Act) is for the purpose of 
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admitting the execution already accomplished, theré 
is nothing to prevent the executing person appear 
ing either in person or by any. authorized and com- 

etent attorney in order to make a valid admission. 

. 345, cols. 1 & 2.] 

One Brojo Nath Sircar executed a conveyance on 
2nd September, 1890, which was registered: on 9th 
May, 1891. For some reason the conveyance was 
signed on behalf of Brojo Nath Sircar by Joy 
Krishna Bose, purporting to act undera power-of- 
attorney dated .the 20th June, 1889. This power-of- 
attorney was not forthcoming. When the conveyance 
came to be registered, Brojo Nath Sircar again 
acted by an attorney, Bepin Bihar Banerji. It was 
objected that under ss. 34 and 35 and other sections 
of the Registration Act, the conveyance was not 
validly registered, inasmuch as only Joy Krishna 
Bose, the person whose hand signed the convey- 
ance, could appear as one ofthe persons executing 
it and that the appearance and admission by the 
second attorney Bepin Bihari Banerji, or, indeed, of 
Brojo Nath Sirear himself, would not suffice for a 
valid admission of execution of the conveyance before 
the Registrar: 

Held, overruling these contentions, that the regis- 
tration of the conveyance was valid. [p. 345, col. 1] 


Appeal from a judgment and order of the 
High Court, Calcutta, (Sir Lancelot San- 
derson, O. J., and Rankin, J.), in its Ap- 
pellate Jurisdiction, dated the 13th Febru- 
ary, 1925, reported as 88 Ind. Cas. 33, revers~ 
ing an order of the same High Court (Ghose, 
J.), dated the 17th March, 1924, in its 
Ordinary Original Civil Jurisdiction. 


FAOTS.—The material facts of the case 
appear from their Lordships' judgment. 
The ease in the Court below is reported as 
88 Ind. Cas. 33. . : 

The main objection raised by the de- 
fendant-appellant to the plaintiffs’ title was 
that the conveyance, dated the 2nd Sep- 
tember, 1890, under which the plaintiffs- 
respondents derived their title to the pre- 
mises, was inoperative to pass title for 
want of due registration in accordance with 
the Indian Registration Act III of 1877. 

. Mr. Justice Ghose accepted this objec- 
tion, agreeing with the finding of the Offi- 
cial Referee, but on appeal the learned Chief 
Justice, Sir Lancelot Sanderson, and Mr. 
Justice Rankin, rejected the objection of the 
defendant-appellant, and held that the 
plaintiffshad madeout a good titletothe pre- 
mises. Hence this appeal by the defendant 
to His Majesty in Council. 

With regard to the registration of the 
conveyance in question, the admitted fact 
may be shortly stated as follows :— - 

On the 12th September, 1888, the Re- 
gistrar of the High Court held a public 
sale by auction of the property in dispute, 
and the father of the-plaintifis-respond- 
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ents purchased it, and in pursuance of an 
order of the High Oourt a conveyance 


dated the 2nd September, 1890, was execut- - 


The executants of the ~ gale-leed were. 


Upendra Nath Bose and Brojo Nath Sircar, 
trustees under the settlement “of Hari 
Mohan Sircar. On behalf of the said 
Brojo Nath Sircar, the deed waa “ signed, 
Sealed and delivered at Oalcutta this 8th 
day of September, 1860, by Joy Krishna. 
Bose as the duly constituted astorney for 
and as theact anddeed of tke within- 
: named Brojo Nath Sircar under a power 
dated the 20th June, 1889, in the presence 
of Surendra Ohandra Ghose, articled clerk 
to Babu Woomesh Ohandra Banerji." 

The deed of sale was presentad for re- 
gistration by Radha Nath Sirear on the 
20th September, 1890, at the Calcutta 
Registry Office. (It may be observed that 
- no point arose in the case in connection 

with the validity of the presentation for 
registration, vide the judgment of Sander- 
son, C.J.,in Monmotho Nath Mukerjee v. 

Puran Chand Nahatta (1). 

The following endorsement ty 
gistrar shows the admission of the execu- 
tion of the deed on behalf of Brojo Nath 
Birear :— 

" Execution was also admitted this the 
sixth day of May, 1891, at the Calcutta 
Registry Office by Bepin Bihari Banerji, 
gon of Umesh Chunder Banerji of Calcutta, 
Solicitor, personally known to me as at- 
torney for Brojo Nath Sircar under power 
‘authenticated by me on the 2nd day of 
ays 1891, and recorded as Xo., 373 for 

1l 1." Y 

The Registrar duly registered the.deed 
of sale and the -plaintiffs-respcndents ob- 
‘tained possession of the premises in dis- 
pute, and had been in possession thereof 
ever since as absolute owners. ; 

The defendant objected tkat no title 
passed under the conveyance, dated the 
.9nd September, 1890, because the deed was 
not registered in accordance with the pro- 
visions of the Registration Aet, by or on 
“behalf of Brojo Nath Sircar. It was eon- 


tended that the deed was executed on be- - 


‘half of Brojo Nath Sircar by his attorney, 
Joy Krishna Bose, on the 8th September, 
'1830, and that the execution ef the deed 


. was admitted before the Registrar on the : 


6th May, 1891, by another attorney of 


(1) 88 Ind. Oas, 33; 29 Q. W, N. 53$; A. I. R. 1925 $8 


gal. 103. 


the Re- . 
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Brojo Nath Sircar, namely, Bepin Bihari, 
Banerji, and not by the attorney, Joy. 
Krishna Bose, and that, therefore, the re~ 
gistration of the deed was contrary to the 
provisions of the Registration Aot. 

. Mr. Justice Ghose upheld the defendant's, 
objection, concluding his judgment in the |. 
following words:— í 

“ It is the actual executants of the docu- 
ment who are required to appear and the 
law nowhere requires for the purposes of. 
registration the appearance of persons on 
behalf of whom a document purports to 
have been executed. This view is support- 
ed by the cases of Muhammad Ewaz v. 
Birj Lal (2) and Kesho Deo v. Hari Das. 
(3). It follows, therefore, that execution 
of the document in question not having 
been admitted by the actual executant, 
namely, Joy Krishna Bose, the Registrar 
of Assurances had no jurisdiction to re 
gister the document.” - 7 

The Appellate Court (Sanderson, O. J., 
and Rankin, J.) took the contrary view. 

. The learned Ohief Justice, Sir Lancelot 
Sanderson, summed up in the following 
words :— XD 

"In the first place, I àm not prepared 
to hold that Brojo Nath Sircar was not 4 
person executing the document within the 
meaning of s. 35 of the Registration “Act, 
as was contended by the learned Counsel 
for the defendant. i ` 
` In the second place, I am prepared to 
hold and dohold that if Brojo Nath Sircar 
had appeared personally before thẹ Regis- 
.trar and had admitted the execution of the 
deed by his duly constituted attorney, Joy 
Krishna Bose, that would have been a sufi- 
cient compliance with the provisions of 
the Act. 


-~ "Ifihat be so, and ifthe appearance of 
“Brojo Nath Sirear to admit the execution 
‘would have been sufficient, it was, in my 
judgment, competent to Brojo Nath Birear 
tto authorize some person to- appear on 
his behalf before the Registrar and: to 
ai the execution, as he undoubtedly 

id. 

.Mr. Justice Rankin in the course of liis 
judgment.said as follows :— "s 
2 "In my judgment, applying the language 
of the Statute to the particular ty pe of case 


(2) 4 T. A. 166; 1 A. 465; 3 Sar. P. O. J. 735; 3 Suth. 
P. O, J. 438; 1 Inde Deo. (N. s.) 320 (P. O.). eo 
o 21 A. 281; A. W. N. (1899).59; 9 Ind. Deo. (N. g.) 


8H 
before us, the correct view is that the man 
whosename has been put to the docu- 
ment as evidencing his assent thereto, is 
the executant for the purpose of the section 
I have quoted from. That seems to me 
to follow very plainly from s. 35..............- 
' "In my judgment the attack upon the 
title, which has been made inthe present 
case, if allowed for a moment, would up- 
set registered titles throughout the whole 
of India, It seems to me that the en- 
deavour to read the dicta, which have 
been cited to us, into the Registration Act, 
for the purpose of showing that an admis- 
sion or denialis a matter which has no- 
thing to do with the party really affected, 
cannot be sustained.” 
' Messrs. De Gruyther, K.O. and Kyffin, 
for the Appellant. 
' Messrs. Lowndes, K, C., and Dube, for the 
Respondents. 
- JUDGMENT. 
: Viscount Sumner.—This appeal 
arises in a vendors suit for specific 
performance of a contract, dated the 20th 
February, 1920, for the sale of a house, 
No. 13, Marsden Street, Oaleutta. The 
appellant defended thesuit on the ground 
that he could not be required to accept the 
title offered to him, because (a) the house 
was included in an outstanding and .en- 
forceable mortgage, dated the 27th March, 
1886, which constituted a blot on the title, 
and (b) because, partly by reason of the 
vendor's failure to produce a certain power- 
of-attorney, which ought to have been 
produced, and partly because the person, 
who appeared before the *Registrar to 
acknowledge the execution of the con- 
veyance with which the vendor's title began, 
did not satisfy the requirements of the 
Registration Act, the title offered was in- 
complete. Ghose,J., upheld his objection, 
but his judgment was reversed by the High 
Court of Calcuttaon appeal. 
The facts are these: On the 29th April, 
. 1853, Hari Mohan Sircar executed a family 
deed of trust of sundry properties, which 
included the house in question. In 1879 
his grandson, Brojo Nath Sircar, was a 
‘trustee. On the 19th May, 1879, a suit 
was brought against the trustees for the 
' construction of this deed, for the ascertain- 
“ment of the respective rights of the parties 
interested thereunder, and for directions 
' a8 to the administration of the trust. 
. By adecree dated the 31st August, 1885, 
jt was declared inter alia that Radha Nath 
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Sircar, another grandson and one of the 
beneficiaries, was entitled to a one-sixth 
share of the surplus income of properties 
which included No. 13, Marsden Street, 
and after other declarations and directions 
it was ordered that the trusteés should 
retain their costs of suit out of the trust 
properties. Thereupon, and while further 
proceedings in the suit were still pending, 
Radha Nath Sircar mortgaged his one- 
sixth share on the 27th March, 1886, This 
is the outstanding mortgage in question, 
On 10th March, 1887,a further order was 
made in the suit for sale of No. 18, Marsden 
Street and other properties, in order to 
raise the money for payment ofthe trustees’ 
costs payable under the decree of lst 
August, 1885. The sale was duly held and 
the house was bought by the father of the 
present respondents, the vendors to the 
appellant, Pursuant to the order of the 
Court the trustees, Upendra Nath Bose 
and Brojo Nath Sirear, executed a convey- 
ance accordingly on the 2nd September, 
1890, which was registered on the 2nd 
May, 1891*. For some reason the conveyance 
was signed on behalf of Brojo Nath Sircar 
by Joy Krishna Bose, purporting to act 
under a power-of-attorney dated 30th June, 
1889}. This is the document which is not 
forthcoming. When the conveyance came 
to be registered, Brojo Nath Sircar again 
acted by an attorney, not Joy Krishna 
Bose, but another person. The objection 
taken isthatonly Joy Krishna Bose, the 
person whose hand signed the conveyance, 
could appear as one of the persons execut- 
ing it so as to make the registration valid, 
and that the appearance and admission 
by the second attorney, or, indeed, of Brojo 
Nath Sircar himself, would not suffice for 
a valid admission of execution of the con- 
veyance before the Registrar. Accordingly 
under the Indian Registration Act, 18771, 
88. 34 and 35 and other sections, the con- 
veyance was not validly registered. It is 

*Noie.—The statement in their Lordships’ judgment 
that the conveyance was registered on the 2nd May, 
1891, is not accurate. The 2nd May is the date on 
which the power-of-attorney in favour of Bepin 
Bihari Banerji was authenticated by the Registrar, 
and the conveyance in question was not registered 
till the 9th May, 1891, when the certificate of regis- 
tration was endorsed thereon, (vide the report of the 
case in 29 O. W. N. at pp. 542, 548 and ss. 60, 61 of the 
Registration Act).—[K. J. R.] 

{The 30th June is obviously a slip for the 20th 


June—[K. J. R-] . 
{See now the Registration Act, 1908 (Act XVI of 


1908)—[K. J. R.] 
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évident that, if the execution o? the con- 
veyance on the part of Brojo Nath Sircar 
was validly acknowledged before the Re- 
gistrar, the non-production of the power-of- 
attorney held by Joy Krishna Bose 1s im- 
material, since the admission of Brojo 
Nath Sircar that he was bound by the 
deed, as executed, would cover both the 
signature and the power-of-attorney to sign. 

In their Lordships’ opinion these objec- 
tions fail. Radha Nath Sircar zould only 
mortgage such interest as he took under 
the deed as declared by a competent 
Court and the interest declared in the 
interim decree of 1885 was subject to 
further orders and directions to be given 
by the Court in further proceedings in 
the same suit to provide for payment of 
the costs of the suit itself. The mortgagee, 
therefore, took subject to the sale, which 
was subsequently ordered, and the mortgage 
cannot prevail against the conveyance of 
1890 or encumber the title to the house 
conveyed. The principle laid down in 
Chutterput Singh v. Maharaj Bahadur (4) 
applies equally to the suit now in 
question as to the case of a suit for ad- 
ministration of the estate of a deceased 
person, which was the matter then before 
their Lordships. No reasoneble ground 
for distinguishing it has been pointed out, 

By s.35 of the Registration Act re- 
gistration is directed when certain persons 
have appeared, have been du-y identified, 
and have admitted the execution of the 
document propounded, and the necessary 
' persons are “the persons executing the 
document.” The appellant contends that 
in these words executing means and 
means only “actually signing.” Their 
Lordships cannot accept this, A document 
is executed, when those who take benefits 
and obligations under it hava putor have 
eaused to be put theirnames to it. Per- 
sonal signature is not required, and an- 
other person, duly authorised, may, by 
writing the name of the par:y executing, 
bring about his valid execution, and put 
him under the obligations involved. Hence 
the words “person executing’ in the Act 
cannot be read merely as “person signing." 
They mean something more, namely the 
person, who by a valid execution enters 
into obligation under tha instrument. 
When the appearance refe-red to is for 

(4) 32 T. A. 1; 32 0. 198; 70. L.J. 395; 90. W. 
N. 295; 10 Bom. L. R. 262; 18 M, L. J. 125: 3 M. L. T. 
] 344; 2 A. L. J.190 8 Sar. P. O. J. 7:3 (P. 0). . 
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the purpose of admitting the execution 
already accomplished, there is nothing to 
prevent the executing person appearing 
either in person or by any authorised and 
competent attorney in order’ to make a 
valid admission. Their Lordships have 
failed to find in the scheme of the Act any- 
thing repugnant to this construction, Any 
other would involve riek of confusion and 
might even defeat the statutory procedure 
by multiplying the persone, who have to 
be traced and induced to attend, either 
by themselves or by some representative. - 
Their Lordships willaccordingly humbly 
advise His Majesty that the decree ap- 
pealed from should be affirmed and that 
this appeal ought to be dismissed with 
costs. 
K. J. R. Appeal dismissed. 
Solicitors for the Appellant:—Meserg 
Downing, Middleton & Lewis. 
Solicitor for the Respondents:—Mr, H., & 
L, Polak. m 
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MAUNG TUN AUNG GYAW— 
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Burmese Buddhist Law-—Divorce— Desertion by hus- 
band for the requisite period —Ipso facto dissolution of 
martien tie. foyer : 

revisions of the Durmese Law dealing wi 
* serious patter ka the severance of the pre 
je mus e strictly construed a i 
ur [p. 347, col. 2.] NE meee 

weere.— Whether on the correct interpretati 
8. 17 of the Book of Manugye, when CX dem S 
wife has left the home, the marriage is automati- 
cally put an end to by the fact of the huslfnd's 
omitting to send the wife anything for three years 
or one year, as the case may be, or whether there 
must be some further act of volition showing an in- 
tention to determine the marriage relation, such as 
re-marriage or a suit for divorce. [ibid] ` 

The Judicial Committee left the question open 
observing, at the same time, that it only arose under 
the express terms of the section where there had 
been desertion on the one side or the other and failure 
on the part of the husband to provide the wife with 
any maintenance for the specified period. [ibid ] 


Appeal fron a judgment and d 
the High Court, Rangoon (Young. and 
Brown, JJ.), dated the 23rd January, 1925, 


M5 
reversing a decree of the District Court of 
Thayetmyo, dated the 20th August, 1923. 

Messrs. De Gruyther, K, C., and Raikes, 
fọr the Appellants. 

Messrs. Pritt, K. C„ and Roskell, for the 
Respondent. 

JUDGMENT. 

sir John Wallis, J.—This is anappeal 
froma decree of the High Court at Rangoon 
yeversing a decree of the District Court of 
Thayetmyo. Thesuit was brought by the 
plaintiff, Maung Tun Aung, claiming as 
heir of his deceased wife, Ma Thet Shay, 
against the three defendants, her sister and 


her sister's husband, Ma Saw Kin and” 


Maung Shein, and Maung Aung Pe, | his 
son by his deceased wife, for a partition 
of the properties inherited by the sisters 
Ma, Thet Sbay and Ma Saw Kin from their 
father U Hle, and also of properties acquir- 
ed by the joint exertions of the plaintiff, 


his deceased. wife and hersister Ma Saw 


Kin, the first defendant. 

The defendants pleaded that the plaintiff 
and his wife were divorced in or about 
Tabaung, 1277 (March, 1916), and that the 
vlaintiff was not entitled to any share in 
the property of U Hle, his deceased wife's 
father. They also denied that any property 
had been acquired by the joint exertions of 
the plaintiff, his wife and the first defend- 
ant, or that they were in possession of any 
properties to which he was ‘entitled. 
Issues were then settled, the first issue 
being: “Was the plaintiff divorced from 
Ma Thet Shay, as alleged by the defend- 
ante?" Subsequently the defendants were 
allowed to amend their pleadings by insert- 
ing the following plea: ‘In the alternative, 
these defendants plead that the plaintiff 
having deserted Ma Thet Shay for over 
three years and contracted a second mar- 
riage, the parties had thereby become 
divoreed." 

Af additional issue was framed on this 
amendment: “Was there a desertion as 
alleged in the written statements on or 
about Tabaung, 1277, and does such 
desertion operate as a divorce ?" . 

On thefirst issue the defendants gave 
evidenceof a divorde by mutual .consent, 
but this evidence was disbelieved both by 
the District Judge and the High Court, so 
that there are concurrent findings that there 
was no divorce by mutual consent.. On the 
'additionalissue as to thealleged desertion 
by the husband'in March, 1916, and its 


operating as à divorce, the District Judge, 
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did not find that there had been any actual 
desertion by the husband, as it was clearly 
proved that the separate living was against 
hia will, but he held with reference to certain 
deoisionsof the Burmese Courts that the 
plaintiff's conduct having, as he found, 
justified his wife in living apart from him, 
their separation for three years might be- 
treated as desertion for that period by the 
husband, and accompanied asit was by 
his openly living with his junior wife, Ma: 
Ngwe Yon, might be treated as having 
dissolved the marriage. : 

On appeal the learned Judges of the 
High Court, whilst agreeing with tbe trial 
Judge thatthere had been no divorce by 
mutual consent, held that the desertion, if 
any, was by the wife and not by the 
husband, and that on the facts proved 
there had been no divorce. 

As to the plea that the parties had 
become divorced by reason of the plaint- 
iff's havingdeserted his wife for over three 
years andtaken another wife, their Lord- 
ships have come to the conclusion that the 
finding of the High Court, in which they. 
concur, that there was no desertion by the 
husband, amounts to a finding for the 
plaintiff on the additional issue, and is 
sufficient to dispose of the appeal, as the 
appellants have failed to prove the grounds 
of divorce on which they went to trial, 
and cannot now be allowed to set up a fresh 
case. 

According to the ruling of their Lord- 
ships in Ma Hnin Bwin v. U. Shwe Gon (1) 
the Burmese Law in this and similar ques- 
tions is to be determined by the Manugye 
or Dhamathat of the Laws of Menoo, with 
such assistance as may be derived where 
necessary from the other Dhamathats. As 
regards the question of divorce, there have 
been considerable differences of judicial 
opinion in Burma both as to the proper 
interpretation of the texts themselves and 
as to whether some of them should not be 
considered obsolete. Thus the question 
whether either party has aright to divorce 
without fault of the other on giving up all 
share in the joint property in accordance 
with Manugye XII, s.3, has given rise to 
conflicting decisions, which are cited in 
the case of Ma Hmon v. Maung Tin Kauk 


2). ` 

(1) 23 Ind. Cas. 433; 41 I. A. 121; 41 O. 887; 7 Bur. L. 
T. 105; 16 Bom. L. R. 377; 27 M. L. J. 41; 180. W.N. 
1121; 16 M. L. T. 142; 20 O. L. J. 264; 1L. W. 914; 8 
L. B. R. 1; (1914) M. W. N. 449 (P. O.). . 

(2) 79 Ind. Cas. 705; 1 R. 722; A. I. R. 1924 Rang. 182, 
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In the present case their Lordships are 
only concerned with the question of 
divorce as grounded on desertion, which is 
dealt with in Manugye V, ss. 14-17. 
Sections J4-16, which may or may not 
be obsolete, deal with the right of 
the wifa to re-marry in case of the hus- 
band's absenting himself for purposes 
of trade or in search of knowledge, or on 
military service, In the first two cases the 
wife's right to re-marry only arises where 
the husband, in addition to being absent 
for the period mentioned, has fai ed during 
that time to send her letters and presents. 
-Jf he has, the texts give her no right to 
re-narry. The present case is governed by 
‘the next s. 17, which has the following 
caption: ‘The law when a husband and 
wife having no affection for each other 
separate,” The material part of the section 
is as follows:— ` i 

“Any husband and wife livirg together, 
if the husband, saying he does not wish 
her for a wife, shall have left the house, 
and for three years shall not hare given her 
.one leaf of vegetables or one stick of 
firewood, at the expiration of three years, 
let each have the right to take another 
wife and husband. Ifthe wife not having 
affection for the husband, shall leave the 
house and where they were living together, 
‘and, ifduring one year he does not give 
"her one leaf of vegetables or one stick 
-of firewood, let each have the right of 
taking another husband or wife; they 
-shall not claim each other as Lusband and 
wife; let them have the right to separate 
-and marry again.” 

- 'Theseetion goes on to provide that if the 
‘wife re-marries without waiting for the 
"three years, or if the husband re-marries 
without waiting for the one year, the party 
“go wrongfully re-marrying is to forfeit all 





“(There are apparently two clerizal errors in this 
assage. Section 17 of the Book of Manugye is as fol- 


- lows:— 
. “Any husband and wife living together, if the 
.husband saying he does not wish her for a wife, 
shall have left the house, and for three years shal 
“not have given her ane leaf of vegetables or one 
. stick of firewood, at the expiration of three years 
- let each have the right to take another wife or hus- 
band. If the wife not having affection for the hus- 
“band, shall leave the house where. they were living 
.together, and if during one year he doesnot give her 
- one leaf of vegetables or one stick of firewood, let 
. each have the right of taking another husband and 
wife. They shall not claim each other as husband and 
. wife. Let them have the right to separate and marry 
‘again.—K. J. RJ 25.5 ow 
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the joint property of the first marriage, 
"and if (the person in fault) comes to the 
house of the other, the person not in fault 
may turn (the other) out, but not accuse 
each other of taking a paramour or seducing 
husband or wife: " 

In their Lordships' opinion, provisions of 
this kind dealing with such a serious matter 
88 the severance ofthe marriage tie must 
be strictly construed and fully complied 
with. There has been much difference of . 
opinion in Burma, and two Full Benches 
of the High Court have arrived at opposite 
conelusions, on the question whether, when 
the husband or wife hasleft the home, the 
marriaga is put an end to by the fact of 
the husband's omitting tosend the wife 
anything for three years or one year, as the 
ease may be, or whether there must be 
some further act of volition showing an 
intention to determine the marriage 
relation, such as re-marriage or a suit for 


. divorce. 


Their Lordships express;no opinion on that 
question, because it only arises under the 
terms ofthe section where there has been 
desertion on the one side or the other and 
failure on the partof the husband to provide 
the wife with any maintenance for the 
specified period, Unless both conditions are 
-satisfied, the text gives the wife no right to 
-re-marry, and the marriage tie must be con- 
-sidered as subsisting. 
In the present case the plaintiff was 
married to Ma Thet Shay in 1887, and, as 
observed by one of the learned Judges, 
lived with her more or less &micably until 
-the year 1910j a period of nearly thirty 
years. By that time marital relations 
between the parties had ceased for some 
years, and the plaintiff had taken a junior 
wife, for whom he provided a separate resi- 
dence, whilst continuing to reside with the 
senior wife, Prior to 1916, when the divorce 
“by mutual consent was said to have taken 
‘place, there were quarrels between the 
husband and wife. Ma Thet Shay and her 
.Bister Ma Saw Kin, the' first defendant, who 
had inherited considerable property from 
their father, in which their husbands were 
entitled to share, lived with their husbands 
. at 17!, Main Road until, in consequence of 
an evil omen, they all moved to No. 17. 
Notlong afterwards Ma Thet Sbay and 
her sister went to livein another house, 
leaving the plajntiff in No. 17, but they 
continued to send him his food until 1918, 
when it was stopped, He then began to 


` $48 
live openly with the junior wife, to whom he 
had long been married, 

As Ma Thet Shay had inherited consider- 
&5le' property from her father, and 
-wai then in an advanced stage of 
tuberculosis, of which disease she died in 
1922, it was obviously the plaintiff's intereat 
to resist a divorce which might affect his 
rights of inheritance in his wife's estate, 
Ia these cireumstances he appears to have 
_ acquiesced in his exclusion from his wife's 

house, to the extent of not suing fer 
restitution of conjugal »ightis, or himself 
suing for divorce, but the evidence shows 
that he always repudiated the notion that 
there had been any divorce, and that he 
continued to make unsuccessful efforts to 
communicate with his wife until she 
died. - 

Iù these circumstances their Lordships 
agree with the learned Judges of the High 
Court that the effect of the evidence is that 
there was only a living apart by mutual 
consent, or, if there was desertion at all, 
it was desertion by Ma Thet Shay. That is 
not the case set up here. - 

For these reasons their Lordships agree 
with the learned Judges of the -High Court 
that the defendants have failed to prove 
that the plaintiff was divorced. from Ma 
Thet Shay, and are of opinion that the 
appeal should be dismissed with coste, and 
they will humbly advise His Majesty ac- 
cordingly. EM 

K. Je Be Appeal dismissed, 

Solicitors for the Appellants: Messrs, 
Sanderson, Lee & Co. 

Solicitors for the Resporwdents:—Messrs, 
. Holmes, Son & Pott. : 

' — (Note.—As regards the divergenoe of judicial opin- 
ion on this subject, eee 105 Ind. Oas. 399; 5 R. 537; 
6 Bur. L. J. 125; A. I R. 1927 Rang. 294: I. L. T. 40 
Rang. L (F. BJ), where the case-law is collected. The 

"decision of Robinson, O. J., and Maung Kin, J., in 
Civil Miscellaneous Appeal No. 8 of 1921, Maung 
Shwe Sa v Ma Mo, cited at pp. 510, 551 of I. L, R. 
5 fang. has recently been reported; see 105 Ind. 
Cas. 269, 1 Bur. L. J. 24; A. I R, 1922 L. B. 28. ` 

Ib may be remarked that the case of U Tun Aung 

Gyaw v. Ma Saw Kin (Civil First Appeal No. 162 of 
1923), to which reference was made by Brown, J., 
in 105 Ind. Cas. 399; 5 Rang. 537; 6 Bur. L. J. 125; 
A 1. R. 1927 Rang. 291; I. L. T. 40 Rang. 1 (F. B.) was 
taken on appeal to the Privy Council and the 

` judgment of the High Court was upheld, (vide the 
above report),—K. J. R] A 
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Lord Sinha, Sir John Wallis and 
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BENOY KRISHNA MUKHERJEE 
AND OTHERS— PLAINTIFF8S—A PPELLANTS 

^ -~ versus 5 
SATISH OHANDRA GIRI AND OTHERS 
DEFEND ıNT3— RESPONDENTS. » 

- Civil Procedure Code (Act V of 1908), 0. XL, : 1 
Appointment of Receiver—Discretion of primary 
Court Interference on appeal, when permissible— 
Appeal to Privy Council from interlocutory orders. 

On an interim application for a receivership, the 
Oourt has to consider whether special interference - 
with the possession - of a defendant is required, 
there being a well-founded fear that the property in 
question will be dissipated, or that other irreparable 


‘mischief may be done unless the Oourt gives its 


protection. [p. 319, col. 2.] 

The order for the appointment of'& Receiver is 
discretionary, and the discretion is, in the first 
instance, thatof the Courtin which the suit itself 
is pending. But where the primary Court has not 
used proper discretion, in accordance with the 
principles on which judicial discretion must be 
exercised, the Appellate Court is at liberty to 
exercise its own discretion in the matter. [p. 349, col, 
2; p. 350, col. 1.] . - 

- Asa general rule andin the absence of special 
circumstances or some unusual occasion for its 


. exercise, the power of making interlocutory orders is 


‘one whioh is nota suitable subject for an appeal to 
His Majesty in Council. [p.- 350, col. 2.] ! 
Oonsolidated appeal from three inter-- 


0. 


-locutory orders of the High Court of Oal- 


cutta, dated the 8th January, 26th March 
and 31st March, 1926, (Greaves and Panton, 
JJ.), reported as 96 Ind. Oas. 30, varying 


the orders of the District Judge, Hooghly, 


dated the 9th May and 17th July, 1925, 
by which the High Oourt refused to 
appoint a Receiver in respect of the 
personal properties owned and possessed 


-by the respondent. 


FACTS.—The material facts of the case 
appear from their Lordships’ judgment, 
See also 96 Indian Cases 30 for a report 


_of the casein the Court below. 


Leave to appeal to His Majesty in 
Qouncil from the aforesaid orders ‘of the 
High Court, was duly granted to the ap- 
pellants by the High Court on the 26th 
May, 1926. Bir Nalini Ranjan Oaatterjea, 
Acting Chief Justice, in granting the cer- 
tificate, observed that "Having regard to 
the exceptional circumstances stated above 
Ithink the case involves questions of great 
public importance and, in my opinion, it 
is a fit case for appeal under s. 109 (e) 
of the Code of Qivil Procedure, 1908," 


108 1. O. 1928 . 
Sir George Claus Rankin took a different 
view, but "chiefly out of deference for 


the opinion of the Acting Chief Justice,". 


he did not dissent. The following extracts 
from Rankin, J.'s order are inatructive:— 


"Ag this suit was instituted on the 15th . 


September, 1922, and as the certificate 
asked for in 1926 concerns onlv the more 
or less of the properties over which a 
Receiver should be appointed before trial, 
I desire to add some observations of my 
own since I much fear lest we be throw- 


ing open one of the few opportunities of: 


delay, complication and expense which 
settled practice has hitherto kept closed. 
The order complained of has discharged 
the Receiver so far as regards properties 
claimed by the defendant to be his own. 
There is room here for the difference of 
opinion as to what is just and convenient 
before trial, and it may ke conceded 
without any disrespect to the Division 
Bench that another tribunal might take 
the same view as the District Judge. Un- 
less, however, the applicants can put their 
case on much stronger and more special 
ground than this, a certificats under s. 109 
(c) of the Code must be refused. There 
are two decisions of this Court which show 
this very clearly. One is Chundi Duit Jha 
v. Pudmanund Singh Bahadur (1) and the 
other.is Mahomed Musaji Saleji v. Ahmed 
Musaji Saleji (2). In these cases as in 
the present case there had been -a differ- 
ence of opinion between the Courts in 
India. 


partly on the fact that in point of expénse 
it may well be the plairest oppression 
and partly on the fact that it tends to 
postpone a real elucidation of the facts 
by a trial of the suit. In the present 
case a new consideration appears promi- 
nent since it seems clear that the suit 
could and should be heard in less time 
than it will ordinarily teke to obtain the 
judgment of the Judicial Committee upon 
the proposed appeal. If, therefore, this 
certificate is followed by a stay of the 
order appealed from, that order is in effect 
reversed; if it is not followed by a stay, 
it is likely to be ineffectiva altogether,” 

Messrs. DeGruyther, K. C., and Hyam, for 
the Appellante. 

Messrs. Upjohn, K. C., and Dube, for the 
Respondents, 

(1) 22 C. 928; 11 Ind. Dec, ; " 

(2) 10 Ind, Ces, 439; 13 O. Led 807. 
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The extreme undesirability of pro- 
tracting interlocutory procesdings is based. 


$49 
"E . JUDGMENT.. . 
Viscount Sumner.—This is an ap- 
peal from three consolidated orders of. 
the High Court, Calcutta, which varied 
orders of ‘the District Judge of Hooghly 
by discharging so much of them as order- 
ed a Receiver to be appointed pendente lite 
of certain properties in dispute included 
in “Class OC." The suit had been brought 
against the Mohunt of the temple of the 
Tarakeswar, alleging his unfitness for his 
office, and praying for his removal, and 
for a declaration that certain lands, claim- 
ed to be his as mij lands, were truly 
debuiter lands belonging to the temple. 
with other relief. The District Judge 
made interlocutory orders for a Receiver 
of three classes of property. Those as to 
which his receivership order was discharg- 
ed had been in the Mohunt’s possession 
and enjoyment for a considerabla num- 
ber of years, and were alleged by him 
jn some cases to have passed to him 
under the Will of his predeeessor, who 
had acquired them as his mij property, 
and in others to have been purchased by 
himself out of personal offerings made to 
him by pilgrims and others in recognition: 


of acts of service to them. The suit, so 


far as their Lordships have been informed, 
though its prosecution has been unac- 
countably delayed, is still awaiting trial. 
On an interim application for & receivers 
Ship such as this, the Court has to con- 
sider whether special interference with the 
possession of a defendant is required, there 
being a well-founded fear that the pro- 
perty in questjon will be dissipated, or 
that other irreparable mischief may be 
Gone unless the Court givesits protection. 
Such an order is discretionary, and the 
discretion is, in the first instance, that of 
the Court in which the suit itself is pend- 
ing. When, as in this case, the order of 
zbat Court is altered on appeal it be- 
somes necessary to consider whether 4he 
Court below had before it the evidence 
required to support such an order and 
considered it in accordance with the prin- 
ciples on which judicial discretion must 
be exercised. If the Court of review* right- 
ly concludes that proper discretion was 





*In Indian practice the word “review” has acquired 
a technical meaning, but Lord Sumner is here using 
the expression ‘Court of review” asbeing synonymoug 
with an Appellate Court, —|K. J.R > i : 


850" 
not usede;below, it is free to exercise its 
own discretion in the matter. 

There were undoubtedly in this case 
allegations, supported to some extent by 
the evidence which was given before the 
trial Judge, that in various ways there 
was danger of loss: or injury to the pro- 
perties in question, if they remained tin 
tbe unrestrieted control of the Mohunt. 
He was alleged to have abandoned ‘his 
office, leaving the temple and the pro- 
perties in question without proper direc- 
tion and management; to have exposed the 


lands to sale by neglecting to pay the 


rents when due, and to have entered into 
an improper bargain, by which the claims 
made against -him in the ‘action were to 
be compromised. On all these subjects a 
denial of the charges was given on his side 
and was supported by evidence. 

. It is obviously undesirable that their 
Lordships should say anything at this 
stage, which could be quoted hereafter so 
as to prejudice either side at the trial 
in any way, and as it is impossible to 
discuss in detail the evidence which was 
given on these interlocutory applications, 
or to criticise closely the inferences and 
- the observations of the trial Judge, with- 

gut running some risk of a misapplication 

hereafter of what may be said now, which 
.would be contrary to their Lordships’ 
meaning and desire, they think it best 


merely to say that, after fully considering, 


the materials to be found in the record, 
they agree with the High Court's conclu- 
sions. They think that in some respects 
the learned trial Judge faited to observe 
points: in the evidence which assisted the 
Mohunt, and that generally he was dispos- 
ed to take a more severe view of the 


Mohunt's past and present conduct and of' 
the prospect that in the future he might : 


dissipate the property than was warranted 


by the materials before him. There had , 


“been & good deal of popular excitement 
and some disturbance of order in connec- 


tion with the state of the temple worship, 


and this led to absences of the Mohunt 
from active performance of his functions and 
to the attempted compromise, which came 
to nothing because, being conditional on 
the approval of the Court, it failed to secure 
that approval.. In the result the learned 
trial Judge made the order appointing a 
Receiver over all the properties, which in 
the case of the “Q Class" was not altogether 
within the principles of a judicial exer. 
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cise of discretion, The High. Court, in 
their Lordsbips’ opinion, rightly exercised 
their functions in refusing to affirm the 
order made as to this class, and in diš- 
charging the receivership accordingly. This 
appeal must, therefore, fail, s 
Their Lordships remark that it was 
with some doubt in the mind of at least 
one of the Judges of the High Oourt that 
leave to appeal to His Majesty in Council 
was given in this case, and they think it 
right to addthat, as a general rule and in 
theabsence of special circumstances or some, 
unusual occasion for its exercise, the power 
of making interlocutory orders is one 
which is not a suitable subject for review*. 
Not only are the practice of the Oourt and. 
the manner in which experience has.shown 
that it is wise to apply it, better known, 
to the High Oourts in India than they 
can be to their Lordships, but the delay: 
occasioned by taking this additional ap- 
peal adds gravely ito the procrastination, 
which is already the bane of Indian litiga- 
tion. NEN 
Their Lordships will, therefore, humbly 
advise His Majesty that this appeal ought 
to be dismissed with costs, 
. KJ. R. Appeal dismissed. 
- Solicitors for the Appellants:—Messrs.. 
Barrow, Rogers & Nevill. l 
Solicitors for the Respondents:—Messrs, 
T. L. Wilson & Co. sos nS 





. *Here again, the words “for review," when read 
with the context, refer to an appeal to His Majesty 
in Oquneil.—[K. J, R.] . i 
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PRIVY COUNCIL. 
APPEAL FROM THE LaHosE Higa Court. : 
December 16, 1927. i 
Present:—Viscount Sumner, ` 
Lord Atkinson, Lord Sinha, 
Sir John Wallis and 
Sir Lancelot Sanderson. 3 
ROBERT HEROULES SKINNER ^ 
—DEFENDANT— APPELLANT’ : 
: versus . 
ROSY SKINNER AND OTHERS 
—PLAINT)FFS—HRESPONDENTS. 
Practice—Appellate Court, power of, to rectify 
decree passed by lower Court. 5 
The Appellate Court has power to rectify the decreé 
of the low «:Court, although the appellant has not 
asked for any relief, except for its complete ‘tq. 
versal, Lp. 882, cola, 1 & 2] f 


M 
' 


‘with other family , properties 


“108 Y. O; 1928 
: Appeal from a judgment and decree of 
the High Oourt, Lahore (Harrison and Moti 
Sagar, JJ.), dated the 26th November, 
1923, reported as 80 Ind, Cas. 712, affirming 
a decree cf the Subordinate Judge, 
Hissar, dated the 9th’ July,1918. 

Messrs. De Gruyther, K. C., and Wallach, 
for the Appellant. 

Messrs, Lowndes, K. C., and Brown, for 
the Respondents, 


JUDGMENT. 


Viscount Sumner.—The defendant 
in the suit appeals in this case from a 
decree of the High Court at Lahore, 
affirming -a decree of the Subordinate 
Judge of Hissar, by which he was castin 
damages. The suit was brought in form 
for specific performance of a contract to 
purchase six villages from the plaintiffs, 
but the Subordinate Judge, holding that 
the plaintiffs were not entitled to specific 
relief, gave judgment for money damages. 
No question was raised before their Lord- 
ships as to the technical competency | of 
this course, which was virtually aa amend- 
ment of the pleadings, and accordingly only 
questions of merits have to be considered. 

. The plaintiffs may conveniently be called 
the Skinner family, who, at and before the 
time of the contract, owned -six villages 
in the Hissar District in the Punjab, which 
were in 
mortgage to the Bank of Upper India; 
Meerut, There was no mortgage by the 
Skinner family as awhole, nor did all the 
plaintifs execute séparate mortgages? but 
there was a series of mortgages by Robert 
and Thomas Skinner, Robert and George 
Skinner, and Fanny Skinner, on which at 
the date in question upwards of Rs. 4,23,000 


' were outstanding, and these have through- 


out been treated collectively. The mort- 
gages need not be further particularised, 
the instruments themselves being Br- 
hibits on the Record. Their Lordships 
were informed that, although the provi- 
sions as to interest varied slightly, the 
average was 7 per cent. or a little more. 
The agreement in suit was dated the 
30th May, 1914, and was certainly inarti- 
ficially drawn. It recited that the defend- 
ant, Mr. Robert Hercules Skinner, a cousin 
and neighbour of the Skinner family, had 
‘agreed to buy the six villages for a sum of 


Rs. 4,23,000, and then contained the follow- 
Ang provisions (cls, 


l and 2), that the 
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vendee should pay Rs. 5,000 earnest money 
by cheque and one lakh to the Bank of 
Upper India by the 18th June, 1914, Then 
came the two clatises which are chiefly 
material :— 

“3. That the vendee will arrange with 
the Manager, Bank of Upper India, to get 
transferred from the said vendor's accounts 
to the said fvendee’s accounts the balance 
of the price, being rupees three lakhs and 
twenty-three thousand, towhich the vendors 
give their free consent, ; : 

"4. The said vendors having hereby 
made a complete and conclusive sale to 
the said vendee,if there should be a dis- 
pute about transfer of the balance of the 
price with the Manager of the said Bank 
the said vendee, Mr. R. H. Skinner, will ba 
responsible as below :— 

(a) That the said vendee will be liable 
for all interest after the 18th J une, 1914, for 
the balance of price. T. i 
- (b) Should there be any litigation in 
eoanection with the matter of transfer the 
vendee will only be responsible for costs 
ete., ete., that may be awarded in such liti- 
getion.” 

By el 5the vendors “confirm this gale 
finally and agree torelease and free the 
said villages from all encumbrances, except 
in case of litigation as provided in el, 4," 
set out above, and in el. 6, which ig not 
now material. Clause 8 stated that the 
vendors agreed to give possession and ob- 
tain mutation of names on payment of the 
lakh of rupees (which was eventually done): 
and proceeded “ and the "sale-deed will be 
drawn up accordingly,” Olause 9 provided 
for forfeiture of the earnest money to the 
vendors on failure by the vendee to pay 
the lakh of rupees punctually, but not other- 
wise. 

The earnest money and the lakh of 
rupees were duly paid. Directly or indirect- 
ly these sums reached the Bank and were 
applied in reduction of the mortgages, and 
these sums, together with an independent 
advance by the defendant to the plaintiffs 
which has been agreed at Rs. 1,800. left 
the balance of the purchase-money ' out- 
standing.at Rs, 3,16,200. Nothing further 
was arranged or paid. In and after June 
1914, Mr. Hercules Skinner had interviews 

“with the Bank with a view to carrying 
out the provisions of cl. 8, but, as the 
Oourts below found, he insisted on being 
allowed -to utilise a ten-year fixed deposit 
which he had -outatanding at the Bank, in 
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making up -the sum required, and also 
claimed credit for the same purpose fora 
further sum alleged to be due to him by 
the estate of Basil Skinner, which had 
nothing to do with the purchase of the 
six villages, Accordingly, he was never 
ready and willing to arrange the transfer, 
which cl. 3-contemplates, up to the full 
extent of the balance of the price. There 
was alsocredible and uncontradicted evi- 
dence from. the Bank that they were will- 
ing to lend the defendant on his own ac- 
count at 7 per cent. the amount of the 
price outstanding, . and so to substitute 
pro tanto his liability for that of the plaint- 
iffs, but that nothing came of it, as he 
would only agree to5 per cent. or 6 per 
cent. interest, Accordingly, the Oourts 


below were warranted on the evidence in’ 


holding that, but’ for the defendant's ob- 
jections in these respects, the transfer pro- 
vided for incl. 3 would have been arrang- 
ed inthe summerof 1914. Shortly after 
the outbreak of war the Bank discontinu- 


. ed active trading, but remained open to 


negotiate for the settlement:of outstanding 
accounts, The defendant's arrangements, 
however, made no progress, and ultimate- 
ly the Bank's affairs were taken charge of 
by a liquidator, As their Lordships 
gather, the principal sum, as at June, 
1914, with a large amount of accruing in- 
terest, is still outstanding on the mortgages 
referred to in the agreement. j 

The respondents offered two alternative 
constructions of cl. 3, namely; that it was 
either an absolute undertaking to procure 
at all events a novation with the Bank of 
the balance of the: purchase-money, or that 
it was at least an obligation requiring the 
defendant to be ready and willing to ar- 
range and carry out sucha novation and 
to use all’ reasonable endeavours to effect 
it, and that in either case there was a 
remedy in damages for breach. 

It is not necessary to decide which of 
these two constructions of cl. 3 is prefer- 
able, for on the facts ‘above stated the 
appellant ison either view liable for the 
failure to arrange the novation contemplat- 
ed. Their Lordships think that the dam- 
ages were rightly measured in the Courts 
below, for if the obligation of cl. 3 had 
"been performed by the defendant, the plaint~ 
ifa would, to the extent of the sum ad- 
judged, have been relieved long ago of 
the mortgage indebtedness, which as mat- 
ters stand can be enforced against their 
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property whenever the Bank may think fit 
to do Bo. , Us l 

The alternative construction is vested in 
the supposed scheme of the transaction: 
in the minds of the parties to it, It is 
said that in effect the respondents sold 
their equity of redemption for one lakh 
and the earnest money ; that the respond- 
ent thereafter took all ‘the risk of the 
Bank’s enforcing the mortgage in regard 
to thesum of Hs. 3,16,200; and that in 
that event the appellánt -would be liable 
to have the six villages sold to realise that 
sum. Meantime he would find no more 
cash and would have the benefit of letting 
the mortgage interest run on instead of 
having toraise fresh funds, possibly at 
higher rates. So 
nothing, the vendors would be relieved, 
and when the Bank took action, the appel- 
lant would have to take steps to ensure that 
the burden would fall on himself, The legal 
argument in support of this may -be thus 
stated, Nothing is expressly said in the 
agreement about any payment after and 
beyond the one lakh, and, if the vendee 
should not succeed in arranging the trans- 
fer, andif the Bank should enforce thé 
mortgages, then his six villages would 
be asecurity not only for that balance, 
but forthe residue of the mortgage in- 
debtedness as well. The sums realised must 
then, as between the vendors and the 


vendee, be apportioned, and the properties 


respectively mortgaged must be marshall- 
ed. The liability for mortgage interest on 
the balance of the purchase-money in the 
meshtime is, by cl. 4, expressly placed 
on the vendee as between himself and the 
vendors, as is also the liability for costs in 
case litigation with the Bank should ensue, 
and thisisan express, and ought to be 
the exclusive, measure of the liability fall- 
ing on him for failing to satisfy cl. 3. 
Their Lordships cannot accept this con- 
struction, which, indeed, is more than con- 


the written bargain. It leaves the respond- 
ents to bear the risk that, when the 
Bank's enforcement proceedings took place, 
the outstanding sums might not be rea- 
lisable without recourse to the family’s 
credit andto the properties, which were 


. mortgaged, but were not - included in the 
‘sale. The contract is expressed in terms, 
which do not 


contemplate ‘such a post- 
ponement, The price having been fixed, 
the vendee is ipso facto liable to pay it to 
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long as the Bank did. 


4 


‘ssruction and amounts to rectification of . 


3 
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the vendors, -unless he -is expressly reliev- 
ed or is enabled .to satisfy it otherwise 
than by payment. Olause 3. provides such 
a mode of ‘alternative satisfaction, but, 
when that fails, there is nothing to enable 
the vendee to defer action until the ven- 
dors are made liable to: the Bank or to 


escape from payment to them altogether.: 


The express obligation as to interest and 
costs ‘is additional to and not in substitu- 
tion forthe implied obligation as to the 
price, No doubt, if and when the appellant 
has performed his obligations under this 
contract, the provision for a conveyance 
free of encumbrances would be enforceable 
and would lay the vendors open to be 
decreed to satisfy the sums outstanding on 
the Bank's mortgages, so as to clear the 
six villages of any encumbrance in respect 
of the excess of the purchase price, but 
the time for this has not yet come. Their 
Lordships neither wish to say anything 
that would disentitle the appellant to his 
rights in this regard, nor to prejudge in 
any way the extent of the burden, which 
would ia that event be borne by the ven- 
dors. As matters stand, the appellant's 
construction must be rejected and the ap- 
peal fails. 

As to the decree of the Subordinate 


defendant is liable to pay to the Bank the 
sum adjudged, namely, Rs. 3,16,20), with 
interest at Hs. 9 per cent. on - the said 
sum from 18th June, 1914, till-the date 
of realisation, theinterest to the date- of 
the decree amounting to Hs. 5,15,413, and 
the costs, in which he is cast, being re- 
coverable by the plaintiffs themselves, 
‘This was affirmed in the High Court, with 
a further order as to costs of the. appeal, 
"m which their Lordships: are not concern- 
e . E 


The decree was, no. dont TARR in this 
way, in the interest of the appellant, to 
protect him from the possibility that, when 
he had paid to the plaintiffs the damage 


ded in th tion, his vill ht - 
awarded in the action, his villages migh ‘Morgan, Price, Marley & Rugg.- 


still be sold to satisfy the mortgages, no 
part of the damages having been applied 
‘to their reduction. It may be surmised 
that the decree was made with the assent, 
if not the consent, of both parties, but of 
this there is no record, nor was the appel- 
lant's Counsel in a position to give con- 


pent. at their Lordships’: Bar. on the appel- ~- i 


-ant's' behalf. The decree cannot then 
‘he ‘left:in the form in which iv standi 


m 
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- decree - 
_ Subordinate Judge a decree to the effect 


“9. per cent.—the 
. Courts, 


` interest. n IR) | 


TE. |. $58 
and, as itis the subject of the ‘appeal, it 
may, berectified, although the appellant 
has notasked for any relief, except 'for its 
complete reversal. In its present form 
it does not appear that it could be enforced, 
and, even if it could, the Bank of Upper 
India, who are not before the Court, are not 
compellable i in this guit to apply the money 
in the way in which, no doubt, it wasin- 
tended that it should be applied, Their 
Lordships think that the matter should be 
put right as follows. ; 
The decree, as it stands, should be set 
aside, and for it there ‘should’ be sub- 
stituted a ‘decree to the effect that 
the defendant in thesuit do. pay to the 
plaintiffs in the suit: a sum, by way of dam- 
ages, made upof Rs. 3,16, 200, with interest* 
at 7 per cent. from : the 18th June, 1914, 
until the date of payment, together with 
the taxed costs of the suit in both Courts 
below-and of this appeal. Except as to 
payment of the said costs, fexecution to 


.be stayed for six calendar months, and 


if within that- time, without prejudice to 
any right that he may have to specific 
relief under el. 5 of the contract after so 
doing, the appellant shall pay to the Bank 


-of Upper India or their assigns the said 


‘sums, to be credited by them’ rateably in 
.dudge, itis in. form a declaration that the ` 


reduction of the principaland interest dua 
on ihe several mortgages, or shallother- 


-wise procure the said Bank to reduce tliè 


said mortgages to the like extent and in the 


- game manner, then the stay to be made 
. perpetual, 


but. otherwise execution to 
issue, : 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be dismissed with costs-and that for the 


pronounced ‘in the ‘suit by the 


above stated should be substituted. 
K. J. R. Appeal dimissed, but with vari- 


ation of the decree passed by the trial Court. 


-~ Solicitors for the -Appellant:—Messrs, 
T. L. Wilson & Co. . 
‘Solicitors for the Respondents; :— Mesara. 





“*Interest at 7 per cent is apparently. a slip for 
rate, adjudged by. the, Indian 
lt does not appear from the judgment, that 
it wag their Lordships’ intention to reduce the rate of 


i UM 


354 — 
: PRIVY COUNCIL. 


APPEAL FROM THE MaDkas Hiesa Court, 
December 15, 1227. 
Present :— Viscount Sumner, Lord 
Atkinson, Lord Sinha, Sir John 

-Wallis and Bir Lancelot Sanderson. 
KONAMMAL—PLAINTIFF—A PPELLANT 

; versus j 
ANNADANA JADAYA GOUNDER— 


DgrENDANT— RESPONDENT. 

Impartible estates in Southern India—Succession— 
Joint family property— Onus of proving separation— 
Effect of partitioning — partible property—Separate 
food and worship—Tarwad properiy—J oint. Hindu 
“family, right of adult member to become divided in 
interest. ; 

lmpartible estates in Southern India are the 
creatures of custom, and’ where no special custom 
is proved, the Oustomary Law of Succession is to 
be found in the Mitakshara, with such qualifica- 
tions only as flow from the impartible nature of the 
subject, and consequently, ‘in applying this law, the 
impartible estate, though inthe sole enjoyment of 
the holder, is to be regarded for the purposes of 
succession asthe joint property of the holder and 
‘his family and as passing by survivorship, unless it 
is shown to be the separate property of the holder or 
"his branch, in which case it is descendible according 
‘tothe rules of the Mitakshara as to separate pro- 
perty. [p. 355; col. 1.) - . 

For purposes of succession an impartible estate 
may be joint family property, notwithstanding the 
circumstance that the holder for the time being has 
an unrestricted right of alienation inter vivos or by 
"Will. |p. 357, col. 2; p. 358, col 1.] ur 

-Baijnath Prasad Singh v. Tej Bali Singh (4), relied 
on", : | 

In order to establish that an impartible estate has 
ceased to be joint family property for the purposes 
of succession, it is necessary to prove an intention 
expressed or implied on behalf ofthe junior mem- 
bers ofthe family to give up their chance of succes- 
sion to the impartible estate. In other words, the 
test applicable is, whether the facis show a clear 
intention to renounce or to surrender all interest in 
the impartible estate. |p. 338, cob, 2.] 


Where an impartible zemindari has been acquired - 


by the last holder or his branch asa self-aequisition, 
the other undivided members of his family take no 
interest in it and it descends as the séparate property 
of the acquirer. On the other hand, it is also well- 
settled that as regards an impartible estate which 
“was or had to be considered joint family property, a 
member of the joint family might become separate 
with regard to it so as to lose his right to succeed to 
it by survivorship. [p, 357, col. 2.] 

Inasmuch as, for the purposes of succession, an 
impartible estate may be joint family property, the 
fact that the members of the joint family or of any 
branch ofthe family have exercised their right of 
partition over their partible property would .not 
necessarily divest-them -of their interest inthe im- 
partible estate over which they have no right of 
. partition, "There is nothing in the: fact of these 
partitions of their-partible property to suggest any 

*See also the recent pronouncement ofthe Judicial 
Committees in Protap Chandra Deo v. Jagadish 
Chandra Deo, 102 Ind. Cas, 599; 54 I. A. 289; 29 

om. Ll. R. 1136; 40 O, L, J, 198; 638 M, L.J, 30,— 
K J, R) n . 
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intention of renouncing their rights of succession to 
the impartible estate. Further, to lay down that’ 
members of a joint family could not partition their 
partible property without losing their riglits of 
succession in the impartible estate would impose on 
these families a restriction on the free right” to 
partition which has been so fully recognized by the 
decisions of this Board in recent years."[p. 359, col. 2.] 

It being established in the present case that the 
impartible estate in question was at one time the 
joint property of a family consisting of the descend- 
ants of the common ancestor of the defendant.and the 
last holder, the onus lay on the plaintiff to adduce 
satisfactory grounds for holding that the joint owner- 
ship of the defendant's branch in this estate was 
determined so that it became the separate property 
ofthe last holder's branch. The trial Court (Dis- 


-trict Judge) held that the estate was the separate 


property of the last holder, but the High Court, 
diering from the District Judge, came to the con- 
clusion that no separation had been proved, and 
that the first defendant was entitled to succeed, as 
the estate had not ceased to be the joint property of 
the family of the last holder and the first defendant. 
The Judicial Committee, in concurring with this 
decision of the’ High Court, added: "In Southern 
India evidence as to separate food and the absence 
of joint worship is of very little weight. As regards 
worship, there is practically no joint family worship. . 
Similarly, as regards food, itis not the practice for 

the junior branches of the family to live with the 

owner of an impartible estate, and no inference as to 

separation can be drawn from separate living.” [p. 

860, cols. 1 & 2.] . < ; i 

In Malabar, where all-joint property is impartible, 
it isa matter of everyday occurrence for a female 
member of the tarwad and her descendants to at- 
quire and hold property asa tavazhi or sub-tarwad 
without their rights of property inthe main tarwad 
being in any way affected. |p. 359, col. 2.] 

The decisions of the Judicial Committee in recent 
years give full recognition to the free right to parti- 
tion and affirm the ‘right of any adult member ofa 
joint Hindu family to become divided in interest as 
to his share in the joint property by a clear exe 
pression of his intention to divide. [ibid.] 

Palani Ammal v. Muthuvenkatachala Montagar 
(3), referred to, f ; 

1 Ind. Cas. 533, affirmed. 


Appeal from.a jüdgment and decree of 
the High Court, Madras, (Krishnan and 


 Ramesam, JJ), dated the 26th October, 


1922, reported as 71Iand. Cas, 533, which 
varied the decree of the Distriet Court of 
South Arcot, dated the 17th December, 1920, 
Mr. K. V. L, Narasimham, for the Appel- 
ant, f 

Messrs, De Grugther, K. C., and Brown, 
for the Respondent. i 

JUDGMENT. 

Sir John Wallis.—This litigation is 
concerned with the right of succession io 
the Jadaya Gounder Jaghir or Chinna 
Tiruppadi Hill Polliem, as it was formerly 
known, in the South Arcot District of the 


_ Madras Presidency, These ancient Polliems 


in Southern India have always been held 


to be impartible and thie estate has now 
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been ingluded in the Schedule of im- 
partible estates to the Madras Impartible 
Estates Act IL of 19.4. ; 

It is, therefore, according to the defini- 
‘tion ing. Z of the Act "an estate descendi- 
ble to a single heir and subject to the 
other incidents of imparbible estates in 
Southern India,” and the proprietor of the 
estate is “the person entitled to the pos- 
session thereof as single hsir under the 
special custom.of the family or locality in 
which the estate is situated, or if there 
ba no such family or local custom under 
the general custom regulating the. succes- 


sion to impartible estates in Southern’ 


India." 

This statutory definition would appear 
to be in entire accordance with what has 
often bean laid down by this Board, that 
these impartible estates are the creatures 
of custom, and with the decision in 
Katama Natchiar v. Rajah of Shivagungs 
(1), that where no special custom is proved, 
the Oustomary Law of Succession is to be 
found in the Mitakshara, which is the 
general Customary Law iu this part of 
Todia, "with such qualifications only as 
flow from the impartible nature: of the 
subject,” and that consequently, in apply- 
ing thislawthe impartible estate, though 
in the sole enjoyment of the holder, is to 
be regarded for the purposes of succession 
as the joint property of the holder and 
his family and as passing by survivorship, 
unless it is shown to be the separate pro- 
perty of the holder or his branch, in which 
case it ia descendible according to the 
rules of the Mitakshara as to separate pro- 
perty. í ; 

In this ease the first plaintiff, who is 
the mother of the last holder, claims the 
estate as the nearest heir to his” separate 
property, whereas the defendant, who isa 
distant male agnate, claims to succeed to 
it as joint family property. 

Tae plaint included an alternative claim 
by the second plaintiff, who is the aon of the 
first plaintiff's sister undera Will made 
by the last holder. Tais claim has been 
rejected rightly in both the lower Oourta 
as s. 4 of the Impartible Estates Act 
fesirains the proprietor from making any 
alienations to enure beyond his own life- 
time except for necessary purposes, except 


(1) 9 M. 1. 4.539; 2 W, R. P.O. 31; 1 Suth. BOS, 
880; 2 Sav p. OJ, 25; 18 3. R. 645, 
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in sofar as sub-s.(3) preserves his right 
to provide for the succession to the estate 
in default of heirs. 

As regards the first plaintiffs claim, the 
Distriet Court held that the estate was 
the szparate property of the last holder 
and decreed her suit, but this decree was 
reversed by the High Oourt of Madras, 
who held that the firat defendant was 
entitled to succeed, a3 the estate had not 
ceased to be the joint property of the 
family of the last holder and the first 
defendant. 

It will be convenient in the first place to 
refer briefly to the history of the astate, to 


.Set out the pedigree showing the descent 


from a common ancestor, and to show how 
the present case arose, : 

It appears, as the result of inquiries 
male by the Inam Commission ia the 
‘sixties of the last century, the results of 
which areembodied in the inam register, 
Ex. 3, tha& the estate consists of forty 
villages in the hilly tracts of the Kalli- 
kurichi Talug of South Arcot, and had been 
granted by a «former Government for 
services rendered to one Ramappa Jadaya 
Gounder, a remote ancestor of the then 
Poligar Lakshmanappa Jadaya Gounder, 


It is also recorded in the register that 
in 1813, shortly after the introduction of 
British Rule, the then -Poligar was re- 
cognised as exempt from payment of 
revenue, In view of this fact and of the 
long and undisturbed enjoyment of the 
family, it was recommended that the forty 
viliages, which are described in the re- 
gister as serva or tax free inam, should be 
eniranchised subject to the imposition of 
an annual quit rent of one-eighth of the 
income then derived from them by the 
Poligar, which was treated as the assess- 
mentin view of the fact that the villages 
had never been surveyed or assessed, 
Under the very primitive conditions, which 
still exist, the Income of Rs, 1,800 was 
shown to be derived from a plough-tax, 
certain poll-taxes, and jungle rent and tree 
tax, The recommendation was adopted by 
tha Inam Commissioner on the 22nd 
October, 1868, and an inam patta or per- 
manent grant was accordingly issued ta 
the Poligar, ^ 


The following pedigree taken from 
the judgment of Ramesam, J, in the 
High Court, shows the descent of the 
family frome the common ancestor, the 


36 
‘Poligar’ Lakshmanappa Jadaya Gounder, 
who died in 1822, 














a A 
B ge 
> 
~i. S9 
S 3 
M oS 5 
$9 p 5 ài 
d i d a 
& E 8 Kopa 
& E Ao E E 
oor a on! E 5 
—£- = sg eI 4 & 
= ge dz a o 
> * oE AS < £4 
n o — e 
T Bd S $599 8 E 
3 oU adc icon Rd E 3 
eee ASS Hla E 
à old £0: of "E n 
«Ma 8 aan es a 
w | dis-gle #2 4 d 
5 gaa agg 3 
HEC Sg A60 in T 
CN 4 & o & d Es 
nod a 
Fri ~ 
a m: 
. < 
a Cacai E 
E & egaa A = 
"4 —E Sees CU 3 
| d- EET & 
` = = 
a 
mo] EE E: 
= poh TAA 
SE 435 el ale 
~$ d E E 5 
& | & 4i4| 38 
LOS d 3 _| & 
AN Bs -§ 3 
B EM rne ] SE 
$ Bed Bolas 
5 oh i 8 
rl: E g à 
doe 
4 = 4 . . 
Haye ® ] 
B RC 
R E 
VE 
pá 7 


The letters R. 1, R. 2 show the persons 
entered. under the heading “ Surviving 
heirs of the present incumbent” in the 
order mentioned in the inam register al- 
ready mentioned. ' 

. Lakshmanapps I, who died in 1822, was 
pucceeded by his second son Annadana I, 
described as the 30th Jaghirdar, who died 
in. 1860. The circumstances under which 
his elder brother Ramappa was set aside 


were investigated in the suit brought in: 


1875, by Annadaua's grandson Annadana-II 
fho 32nd Jaghirdar to recover the estate 


: KOMAMMAL V, ANNADANA JADAYA GOUNDER; - 
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from his cousin Lakshmannappa who was 
the grandeon of Ramappa and grandfather 


of the first defendant here, and had taken 
possession of the estate during his minority 


: and claimed to be rightful heir. - 


In thatease the High Court in Reg. 
Appeal Mo. 116 of 1876, on appeal from the 
judgment of the Subordinate Judge at 
Cuddalore in O. 8. No. 7 of 1875, were 
inclined to think that in 1820; two years 
before his death, Lakshmanappa 1 had re- 
linquished ihe estate to'his second son 
Annadana because his eldest son Ramappa 
was of weak intellect and Ramappa’s 
son Kannappa, if then born, an infant of 
tender years: and they found as a fact 
that by an arrangement between the Poli- 
gar and the aduit members of his family 
the Polliem wa3 transferred fo his second 
son Annadana and tbat information of this 
was given to the Revenue officials and 
was recorded by them, They found also 
that after Annadana's death in +860 he was 
succeeded as of right by his son Laksh- 
manappa II alias Narayaneppa, and that 
his claim was not challenged by the de- 
fendant in the suit, who was then 33 years 
of age. . 

The High Court also found that at the 
death of the Poligar Lakshmanappa alias 
Narayanappa in 1866, leaving & son Anna- 
dana, then aged 3 years,*the defendant 


had succeeded in getting himself recognised : 


and installed as Poligar, but that what hap- 
pened did not give validity to the defend- , 
ant's title or affect the plaintiff's right to 
hold the estate which by inheritance had 
passed to him on his father’s death. There 
was thus a clear decision that as between 
the two branches: the right of succession 
was inthe junior branch. It is also clear, 
and hasbeen rightly decided by the lower 
Courts, that no question arose in that case 
as to whether the effect of the supersession 
of the senior line in 1820 had the effect of 
separating them from the junior branch, 
and that consequently that question is not 
res judicata in the present ease by reason 
of the judgments in that ease. ; 
The inam register, which was compiled, 
before 1566, shows the Poligar as still 1e- 
siding on Chinna Tiruppadi Hill, but some 
time prior to the institution of tbe suit 
just referred to the minor's mother remov+ 
ed him to the plains; and he afterwards 
took up his resiaence there in the village 
of -Akkarayapalaryam.- The remaining 
members ofthe family continued to reside 
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in the family home at Chinna Tiruppadi, 
which consisted of 2 number of thatched 
buildings, one of which known as the 
kutcheri or office, was allowed to fall into 
ruins after the Poligars had ceased to re- 
side there. The Jaghirdar Annadana II 
died in 1901, and was succeeded by his son 
Narayanappa, who died in 1914, when this 
branch of the family became extinct in the 
male line. Thereupon Annadana, the pre- 
sent defendant, who belongs to the senior 
branch of the family took posses- 


sion of the estate claiming to have 
Bucceeded by survivorship, and was 
' gubsequently sued by  Narayanappa's 


mother, Konammal, the present plaintiff, 
who alleged that the estate was the 
separate property of her deceased son and 
that she was entitled to succeed to it. 

The onus of proving that the estate had 
become the separate property of the junior 
branch was on the plaintiff, who based the 
claim in the plaint on the following 
grounds: (1) that Annadana (the 30th 
Jaghirdar) and his descendants had all 
along owned and held the estate as their 
Separate and absolute property; (2) that 
they had also acquired a title by adverse 
possession ; (3)that the lst defendant's 
claim was barred by res judicata by reason 
of the judgments and decrees of the Small 
Cause Courtat Ouddalorein 1875, and of 
the High Court of Madras in 1876; (4) 
that the late Jaghirdar and his ancestors 
were separated from Ramappa and, his 
descendant, and in any case after the pro- 
eaedings of 1876, and by their subsequent 
conduct there had been a complete separa- 
tion between the two branches; and (5) 
that thelate Jaghirdar and his ancestors 
had been holding the estate as their 
separate and absolute estate to the know- 
ledge and with the acquiescence of the 
senior branch. 


All these allegations were denied by 
the lst defendant and formed the subject 
of the 3rd, 4th and 8th issues which- 
cover all the questions raised before their 
Lordships. 


3 Was the jaghir held by Annadana 
Jadya Gounder and his descendants as 
their separate estate and absolute property 
asserting an exclusive title to themselves? 

4. Hasthere bsen a separation of status 
bstweean the different branches of the 
family, a3 alleged by the plaintiffs, or are 
the families still joint ? 
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8. Is the lst defendant's claim to suc- 
cession affected by the rule of res judicata 
by the decision in O. 8. No. 7 of 1875, 
on the file of the Sub-Court, Cuddalore ? 
This issue has already been disposed of, 

As to what constitutes separation, it ie 
clear that where an impartible zemindari 
has been acquired by the last holder or 
his branch as a self-aequisition, the other 
undivided members of his family take 
no interest in it and it descends as 
the separate property of the acquirer, 
That was what happened in  Shiva- 
ganga’s case (1). On the other hand, 
it is also well-settled that as regards 
an impartible estate which was or had 
to be considered joint family property, a 
member of the joint family might become 
separate with regard to it so as to lose 
his right to succeed to it by survivorship. 
That is what happened in Periasami v. 
Periasami (2) where a member of the 
joint family, believing himself to be next 
in succession to the larger zemindari of 
Shivaganga, joined in a settlement under 
which he was held to have renounced all - 
claims to the lesser zemindari. Or, again, 
an impartible zemindari might by consent 
be settled on a particular branch of the 
family as their separate property, as in 
Vadrevu Ranganayakamma v. Vadrevu 
Bulli Ramaiya (3). 

The question in the present case is whe- 
ther the evidence shows that the estate had 
become the separate property of the junior 
branch ; and it may at once be observed 
that in dealing with i& the District Judge 
was ata disadvantage, as compared with 
the High Court, because he had not the 
guidance of the judgment of their Lord- 
ships delivered by Lord Dunedin in Baij- 
nath Prasad Singh v. Tej Bali Singh (4). 
Prior to that decision the authority of the 
earlier cases which proceeded on the foot- 
ing that the estate, though impartible must 
stillberegarded as joint family property 
for the purposes of succession had been shak- 
en by the decisions of the Board in Sar- 
taj Kcwuri v. Deoraj Kuari (5) and the first 


(2) 5 I. A. 61; 1 M. 312; 2 O. L. R. 81; 3 Sar. P.O. 
J.795; 3 Suth P.O. J. 508; 1 Ind. Dec. (x. s.) 208 


(P. O.. 
(3) 5 O. L. R. 439. 
(4) 60 Ind. Cas. 534; 48I. A. 195; 19 A. D. J. 
33 G L. J. 38%; 40 AL L. J. 387; (1921) M. W. N 300; 
25 O. W. N. 501; 2 P. L. T. 257; 933 Bom. L. R. 654: 
43 A. 928; 3 U.P. L. R. (P. C.) 35; 29 M. L. T. 358 
P. 0). 
C 30A. 272; 18 L A. 51; 8 Sar. P. C. J. 139; 12 
d. Jur, 213; 6 Ind Dee. (N, s.) 182 (P. 0.). < 


y 
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and second Sri Raja Ras Venkata Surya 
Mahipati Rama Krishna Rao v. Court o 
Wards (First Pittapur case) (6) and Ganga- 
dhara Rama. Rao v. Rajah of  Pittapur 
(Second Pittapur case) (7) in which it was 
held that the holder for the time being had 
Bn unrestricted right of alienation inter 


. vivos or by Will and that the junior members 


of the family had no right to maintenance 
out of the estate not based on custom. 
Further, in the Courts below the appel- 
lant relied on two decisions of this Board 
not long before Lord Dunedin's judg- 
ment: Tara Kumari v, Chaiurbhuj Nara- 
yan Singh’ (8) and  Bishen Parkash 
Narayan Singh v. Maharani Janki Koer 
(Bettiah Raj case) (9). 1n the former case 
it was held that an impartible estate 
had become the separate property ofone 


-branch of’ the family by reason of a num- 


ber of facts showing that the two branches 
had become separate. This case cannot 
now, in their Lordships’ opinion, be treated 
as laying down any proposition of law for 
the purposes of the present case, as it does 
not deal with the question whether an im- 


-partible estate is to be treated for purposes 


of succession as joint family property or 
with the legal consequences: that follow if 
it is. 

The Bettiah Raj case (9) went much fur- 
ther and contains observations denying that 


.the junior members of the family have any 


co-parcenary interestin the impartible estate 
even for purposes of succession, but these 
observations have been explained in Lord 
Dunedin’s judgment. 

In the light of these authorities the 
District Judge, on a consideration of the 
very voluminous, but often irrelevant evi- 
dence adduced by both sides, as to the 
Jaghirdar's relations with the other mem- 
bers of the family from the time the de- 
fendant'sancestor was set aside in favour of 
his younger brother, arrived at the con- 
clusion stated in para. 94 of his judgment, 
that there was not the slightest reason to 


(6) 26 I. A. 83; 22 M. 383; 1 Bom. L. R. 277; 3 0. W. 


. N.415;7 Sar. P. O. J. 481; 9M.L.J. Sup.1; 8 Ind, 


Dec. (N. s ) 276 (P. C ). 

(1) 47 Ind. Cas. 334; 45 L A. 148; 35 M. L. J. 392; 
24 M. L. T. 276; 16 A.L. J. 833; 41 M. 778; 28 C. L. 
J. 498: 5 P. D. W. 267: 20 Bom. L. R. 1056; 23 0. W. 
N. 173; (1918) M. W. N. 922 (P. O) 

(8) 30 Ind. Cas. 833; 42 I. A. 192; 19 O. W. N. 1119; 


29 M. L. J. 371; 18 M. L. T. 228; 22L. W. 843; 13 A. L. 


J. 1034: 17 Bom. L R. 1012: 22 O. L. J. 498; (1915) 

M. W. N. 717; 42 O. 1179 (P. O.) ; 
(9) 62 Ind. Oas. 989; 24 O. W. N, 857; 28 M. L. T. 

105,181, W.49 (RO) © 2-2 . n 
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believe that the family of the defendant and 


f - that of the Poligar werejoint or had been 


joint for a long time. f : 

When thecase came before the High 
Court the whole question had been re-cons 
sidered in the judgment delivered by Lord 
Dunedin in Baijnath Prasad Singh v. Tej 
Bali Singh (4) and it had been laid down 
that the earlier decisions as to the right of 
succession - were not affected, and were not 
intended to be affected by the line of dee 
cisions- already mentioned, and that for 
purposes of succession an impartible 
estate must still be considered joint family . 
property unless it wereshown to be sepa- 
rate. It being established in the present: 
case that this impartible estate was at one 
time the joint property of a family consist- 
ing of the descendants of the common 
ancestor of the defendant and the last 
holder, itis in their Lordships’ opinion in- 
cumbent on the plaintiff to adduce , satis- 
factory grounds for holding that the joint 
ownership of the defendant's branch in this 
estate was determined so that it became 
the separate property ofthe last holder's 


: branch. 


Now reviewing the cases which are col. 
lected and examined in the careful and ex- 
haustive judgment of Ramesam, J., inthe 
High Court, or referred to in the argument 


"before their Lordships, it will be found that 


in the early decisions of the Board, which 
have now been re-affirmed in the' leading: 
case, the test applied was whether the 
facts showed a clear intention to renounce 
or to surrender allinterest in the impartible 
estate. : 


Thus in Chintamun Singhv. Nowlukho 
Konwari (10) where there had been to some 
extent a separation in the family, it was 
held thatthe question was, whether the 
plaintiff's father and his branch had-waiv- 
ed the right of succession and. had impress- 
ed upon the taluqua the character of sepa- 
rate property. i 

Again, in Periasami v. Periasami (2), 
it was held on the facts that Muthu 
Vaduganatha Tevar, conceiving that he 
was entitled to succeed to the important 
zemindari of Shivagunga, had renounced 
for himself and his offspring all interest 
in the small and dependent Palaiyam of . 
Padamatur, thus, in the words of their 


(10) 2 I. A. 263:1 O. 153; 24 W. R. 255; 3Sar. P. C. 
T 537; 3 Suth. P.O. J. 204; 1 Ind. Deo. (w.s) 98 


» E" 
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Lordships in the second Naraganti Acham- 
magaru v. Venkatachalapati Nayanivaru (11) 


"manifesting his intention to separate him-' 


self and his descendants completely from 
the Palaiyam." On the other hand, in 
Stree Rajah. Yanumala Venkayamah v. 
Stree Rajah Yanumula Boochia Venkondora 
(12) it was held that when Bapamdora, a 
junior member ofthe family, drove out 
the fifth mansabdar, who had quarrelled 
with his overlord and involved the family 
in difficulties, and himself became the 
sixth mansabdar, he must be held to have 
taken possession for the undivided family; 
and that it had not thereby become the 
separate property of Bapamdora himself and 
his descendants, so as to exclude the other 
members of the family from the right of 
succession. Similarly in Naraganti's case 
(11) where the elder brother, Krishnappa, 
had stood aside and allowed his junior 
brother, Kuppi, to assert and to enforce the 
claims of his branch -to succeed to the 
Polliem, their Lordships held that this 
transaction did not render the impartible 
estate the separate property of Kuppi 
and his line, but was “consistent with the 
enjoyment by the other members of the 
family of their co-parcenary interests re- 
presented by their enjoyment of mainten- 
ance and possibility of succession,” and 
later on when construing a deed executed 
by the elder brother, their Lordships 


observed that it “cannot be held that he. 


intended to renounce all claim on the 
part of himself and his heirs to the sycces- 
sion if it opened by reason of the extinc- 
tion of the line of Kuppi.” : 


Those authorities, in their Lordships' 
opinion, go farto support the inference 
deduced by Ramesam, J., from anexamina- 
tion of the cases thatin order to estab- 
lish that an impartible estate has ceased 
to be joint family property for the pur- 
po3es of succession, it is necessary to 
prove an intention expressed or implied 
on behalfof the junior members of the 
family to give up their chance of succession 
to the impartible estate. 

Their Lordships will now proceed to 
deal with the grounds of separation relied 
on ia this case. It is, in their Lordships’ 
opinion, clear upon the foregoing authori- 
ties that the fact that the defendant's 


(11) 4 M. 250; 1 Ind. Dec. (x. 8.) 1010. 
(12) 13 M. I. A. 333: 2 Suth. P O. J. 302; 2 Sar. P. 
Q. 5, 546; 20 E. R. 576, i 
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ancestor was set aside in favour of the 
younger brother, Annadana and his line 
in 1820 in the circumstances already stated, 
is not of itself sufficient to show that 
Ramappa's line thereby lost their rights 
as members of the joint family to succeed 
to the estate on failure of  Annadans's 
line. i . 

It only remaing to be considered whe- 
ther anything else has happened to produce 
such a result. It was contended for the 
appellant that, though there had never 
been any formal partition, the evidence 
showed that there had been a separation 
between the senior and the junior branches 
of the family, and also that the defend- 
ant’s branchhad become divided inter se, 
and that, in either event, the defendant's 
brauch had lost their right of succession 
to the estate. Now once it is established : 
—as it must now be taken to be—that for 
the purposes of succession an impartible 
estate may be joint family property, it is 
difficult to see upon what principle the 
fact that the members of the joint family 
or ofany branch of the family have ex- 
ercised their right of partition over their 
partible property should be held to divest 
them of their interest in the impartible 
estate over which they have no right of 
partition. It certainly cannot be put upon 
the ground of surrender or renunciation, 
for there is nothing in the fact of these 
partitions of their partible property to 
suggest any intention of renouncing their 
rights of succession to the impartible 
estate, nor dg they receive any considera- 
tion for such renunciation. In Malabar, 
where all joint property is impartible, itis 
a matter of everyday occurrence for a . 
female member of the tarwad and her 
descendants to acquire and hold pro- 
perty as a tavazhi or sub tarwad without 
their rights of property in the main tarwad 
being in any way affected. Furthéz, to 
lay down that members ofa joint family 
could not partition their partible property 
without losing their rights of succession 
in the impartible estate would impose on 
these families a restriction on the free 
right to partition which has been so fully 
recognised by the decisions of this Board 
in recent years. Those decisions, which 
have bsen cited for the appellant, affirm 
the right of -ny adult member of the joint 
family to becdme divided in interest as to 
his share in the joint property by aclear 
expression of his intention to divide, but 


. $60 


there would not appear to be anything in 
these. decisions of which tbe Jatest ig 
Palani Ammal v. Muthuvenkatachala 
Moniagar (13) to support the plaintiff's 
contention. On the other hand, it is in 
:confliet with the express decision ‘of this 
Bosrd in Mallikarjuna Prasada Nayadu 
v. Durga Prasada Nayadu (14) In that 
case the plaintiff, who had sued for partition 
of. a zemindari and other properties, and 
had failed as to the zemindari, which 
waa held to be impartible, but had sueceed- 
ed asto the other properties, was held 
not to have lost thereby his right to sue 
for maintenance out of the impartible 
estate onthe ground that it had beeome 
the separate property of the holder. "It 
is true," their Lordships say, "that, in 
that suit a decree was made for partition 
of a portion of the family property, but 
it was a very inconsiderable portion and 
had no relation whatever tothe zemindari 
estate.” It has been contended that the 
weight of this decision is affected by the 
fact that it recognises a right of the junior 
member to maintenance which has since 
been negatived by the decisions of this 
Board. Itis, however, clear that exactly 
the same question would have arisen if the 
claim had been to succeed as next heir 
instead of for maintenance, and that 
the decision would have been the same 
way. 

. In the present case the High Oourt, 
differing from the District Judge, have 
held that no separation has been proved 
either between the two branches or be- 
tween the membersof the first defendant's 
branch inter se. Their Lordships agree with 
that decision. A great deal of evidence had 
been adduced in the trial Courtas to whe- 
ther the two branches had continued joint 
in food, worship and estate. Ramesam, J,a 
Hindu Judge, necessarily of great ex- 
perienge in such matters, has pointed out 
that in Southern India evidence as to 
separate food and the absence of joint 
worship is of very little weight. As regards 
worship, .tbere is practically no joint 
family worship, 
was adduced asto whether or not the de- 
. (3) 87 Ind. Cas. 333; 52 T. A. 83; A. I. R. 1925 P. C 
49; 48 M. L. J. 83; 6 P. L. T. 133; 21 L. W, 439; (1925) 
M. W. N. 330; 3 Pat. L. R. 126; 27 Bom. L. R. 735; 
29 O. W. N. 816; 23 A. L. J. 746; L, R. 6 A. (P. ©.) 143; 
48 M. 254 (P. C.. E i 

(14) 24 M. 147; 2 Bom. L. R. 945; 5 C. W. N. 74; 97 
i © 151; 10 M. L. J. 294; 7 Sar. P. O.-J. 761 
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fendant's branch hadany part assigned to 
them in the annual festival of the local 
temple in which the Jaghirdar took a 
had no bearingon the : 
present question. Similarly, as regards 

food, Ramesam, J., has pointed. out that it ' 
is not the practice for the junior branches 

of thefemily to live with the owner of . 
an impartible estate, and that noinference - 
asto separation can be drawn from se- 
parate living. In the present case, what 
happened was that the members of the 
firat defendant's branch continued to live 
in the old family residence on: Tiruppadi 
Hillin houses closely adjoining the &o- 
called palace of “the Jaghirdar, while the 
Jaghirdar ceased to reside inthe hills and 
acquired a new residence more to his taste 
in theplains. The position of the junior 
members was in no way altered; they went 
on livingas they did before, and con- 
tinued to enjoy the privilege of cultivat- 
ing land free of the. plough-tax and poll- 
tax levied on the other inhabitants, a | 
privilege which in the primitive condi-- 

tions obtainingin these hills was equiva- 


lent to maintenance. They also, on such 


occasions as marriages as members of the 
Jaghirdar's family received contributions 
from the inhabitants of the same kind 
as those received by the Jaghirdar bim- . 
self, : ak D 

As regards the alleged separation of 
the members of the first defendant's branch 
inter se, the evidence was equally unsatis- 
factory. One of them, a Hill Muneif, and 
his brother went to live where their 
duties and businees took them. There was 
algo some evidence that some members 
of this branch of the family: purchased 
provisions in the plains, it was suggested, 
on their own account, and also effected some 
galea of produce. 


Their Lordships agree with the learned 
Judges of the High Court that this is 
evidence of a very trivial and inconclusive 
kind. As pointed out for the respondent, 
the facts proved in this case are not 
nearly so strong as the facts which were 
held by the Board to be insufficient to 
establish separation in ` Chintamun Singh v. 
Nowlukho Konwari (10) and Sri Raja 
Viravara Thodhramal Rajya  Lakashmi 
Devi Garuv. Sri Raja Viravara Thodramal 
Surya Narayana : Dhatrazu (15). In the 


(15.24 I, A. 118; 20 M. 118; 7Sar.P, O.J. 185; 7 
Ind. Deo, n. 8.) 182 (P. O.) , Do REMO 
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latter. case there had been separate living 
for no less than saventy years, 

For these reasons their Lordships are of 
opinion that theappsal fails and should 
be dismissed with ‘costs, and they will 
humbly advise His Majesty aczordingly. 

K.‘J. R “+ Appeal dismissed. 

. Solicitor for the Appellant:—Mr. H. S. 
L. Polak. - 

‘Solicitors for the Respondent:— Mesars. 
Douglas, Grant & Dold. 
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PRIVY COUNCIL. r 

. APPBAL FROM THE ÜALCOTTA Hiag Court. 

. December 2, 1927. 

Present:—Lord Sinha, Mr. Ameer Ali, 

.. » Sir John Wallis and Sir Lancelot 

7 Sanderson. 

ABDUR RAHIM AND OTSERS—PEL&INTIFES 

í —APPELLANTS 


YETSUS - 
Syed ABU MAHOMED BARKAT ALI 
' SHAH, SINCE DECEASEO, AND OTHBRS— 
DgrENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V. of 1908), s. 11, 
Expl. VI, s. 92—1Interpretation of Statutes—Previous 
state of the law—Intention to abolish substantive 
vights--Provisiona of s. 92, Civil Procedure Code, 
mandatory—Suit not claiming any relief specified in 
Bub-s (1) of s. 92—"Such further or other relief" 
construed ejusdem  generis— Relief against . third 
parties—Prayer for declaration that property is 
wakf—Rule of res judicata in representative suits— 
Compromise -decree—Amendment of plaint without 
Advocate-General's sanction, effect of. . 

It isa sound rule of interpretation to take the 
words of a Statute as they stand and to interpret them 
ordinarily without any reference to the previous state 
ot the law on the subject or the English Law upon 
which it may be founded; but when it is contended 
that the Legislature intended by any particular 
amendment to make substantial changes in the pre- 
existing law, it is-impossible to arrive at a con- 
clusion without considering what the law was pre- 
viously to the particular enactment and to see 
whether the words used inthe Statute can be taken 
to effect, the change that is suggested as intended“. [p. 
364, cok: 1.] 





*Compare the judgment of Lord Sinha in Rama- 
nandi Kuer v. Kalawati Kuer, 107 Ind. Cas. 14; 5 O. 
W. N. 96; 30 Bom. L. R. 227; 47 O. L. J. 171; 54 M. 
L. J. 281; A. I R.1928 P. O. 2; I.L T. 40 Pat. 19 
(P.O., decided by the Privy Oouncil on the llth 
November, 1927, where it was held that where there 
is a positive enactment of the Indian Legislature 
the proper course is to examine the language of that 
Statute and to ascertain its proper meaning, un- 
influenced by any consideration derived from the 
previous state of tha Iaw —or of the English Law upon 
which it may be founded.—[K.J, R.] . 
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In an enactment dealing merely with procedure 
as, for instance;:the Code of Oivil Procedure), an 

tention. to cut down or abolish existing substan- 
"be lightly inferred. [p. 364, col. 1.] 

The Legislature has not enacted that all suits 
founded upon any breach of trust for public pur- 
poses of a charitable or religious nature, irrespective 
of the relief sought, must be brought in accordance 
with the provisions of s. 92, Oivil Procedure Code. 
On the contrary, the intention of the Legislature 
clearly was that only suits claiming any of the 
reliefs specified in sub-s (1) should bs instituted in 
conformity with the provisions of s. 92, sub-s. (I). [p. 
363, col. 2] . : 

Under the Civil Procedure Code of 1908, a suit 
which prays for amy of the reliefs mentioned in 
8:02 of the Code could’ only be instituted in accord- 
inet mità the provisions of that section. .[p. 364, col. 


‘tive rights must be clear and manifest, and will not 


4 . ; 
The words “such further or other relief" in cl. (A 
of sub-s. (1) of s.92 of the Code must, on Pene 
principles of construction, be taken to mean relief of 
the same nature as cls. (a) to (g). [p. 363, col. 2.] 

Seetion 92 of the Civil Procedure Code of 1968 was 
not intended to enlarge the scope of s. 539 of the 
earlier Code by the addition ofany relief or remedy 
against third parties, i. e., strangers to the trust. [p. 
304, col. 2; p. 365, col.-1.] ' 


The Legislature did not intend to include relief 
against third parties in ‘cl: (A) under the general 
words “further or other relief ". [p. 365, col. 1.] 


, In a suit brought under s. 92, a prayer ‘for a 
declaration that the property in suit is wakf property 
and nof the personal property of the defendants, is 
a prayer for relief not covered by the section. [ébid.} 

Quare. — Whether the broad proposition enunciated 
in Jenkins v. Robertson (1) as explained by Vaughan 
Williams, J., in In re South American and. Mexican 
Co. (2), namely, that “persons instituting a suit on be- 
half of the public have no right to bind the publie by 
a compromise decree, though a decree passed against 
them on contest would bind the public”, is applicable 
in, India to suits of a representative character falling 
within the purview of the Civil Procedure Code, 1908 
s. 92, as read in the light of s. 11, Expl. VI of that 
Gode. [p. 365, cols. 1 & 2.] 


. Where a plaint in a suit brought under s. 992,: 
Civil Procedure Code, 1908, with the sanction of the 
Advocate-General, is subsequently amended, e. g., by 
adding strangers tothe trust as defendants and by 
prayers for relief not covered by s.92, such amend- 
ments change the nature of the suit, which thereupon 
cones to be one of a representative charactor.* [p. 365, 
col. 2. 
{Alterations made by s.92 of the Oode of 1908 
pointed out.] a 
- 80 Ind. Cas. 44, reversed. 


Appeal from a judgment and decree of 
the Oaleutta High Court, (Newbould and 


~ 





*In the above case, no sanction of the Advocate- 
General was obtained for these amendments, Quere:— 
Whether their Lordships’ decision (as to the repre- 
sentative natura of the suit) would have been differ- 
ent even if such sanction had been obtained.— 
[K.J R] a, 
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Ghose, JJ.), dated the 4th February, 1921, 
reported as 80 Ind. Cas, 41, reversing a judg- 
ment and decree of the Subordinate Judge 
of the 24-Parganas, dated the 8th July, 
1921. . 


Messrs. DeGruyther, K. C., and Abdul 
Majid, for the Appellante. 

Messrs. Lowndes, K.C , and Dube, for the 
Respondents, : 


JUDGMENT. 

Lord Sinha.—This litigation arises 
in conuection with an ancient mos- 
que standing on a portion of Holding 
No, 221 in the Government Khas Mehal 
of Dihi Panchannagram, near Calcutta, 
In a proceeding under Regulation II of 1819 
between the Government of India as 
plaintiff andone Syed Miron Munshi of 
Kalinga as defendant, the whole holding, 
then 3 bighas ll cottas and 3 chhataks in 
area (a portion has since been acquired 
under the Land Acquisition Act), was 
declared by the Revenue Authorities to 
be revenue-free as property dedicated 
long ago to religious uses, i. e, & wakf, of 
which the said Miron Munshi was the 
then mutwalli. The mosque stood on a por- 
tion of this area and the rest of it was let 
out to tenants, the rents being appropriat- 

. ed for the expenses of the mosque. 

Mir Miran or Miron Munshi continued 
to hold this area of land as mutwalli of 
the mosque until his death about 70 years 
ago, and after him his son, Sheikh 
Mahommad Jan, succeeded him as mutwalli. 
Mahommad Jan died about Hy years ago, 
‘and thereafter his widow, Rukia Bibi, 
assumed the office of mutwalli. On the 
97th October,1902, she executed & deed 
whereby she purported to nominate her son 
Mir Ramjan Ali as her successor in the 
mutwalliship. à 

Disputes having arisen, the heirs of 
Mahommad Jan instituted in 190728 Suit 
No. 78 of 1907 in the Oourt of the Sub- 
ordinate Judge of ‘4-Parganas, on the 
basis that Holding No. 221 was the secular 
property of Mahommad Jan and asking 
for partition thereof. A preliminary 
decree for partition was :actually made 
inthat suitin 1908. On the 18th July, 
1910, a Suit No. 48 of 1910 was filed in 
the Court of the District Judge of 24- 
Parganas with the sanction of the Advocate- 
General under s. 920f the Oode of Civil 

iocedureof 1908 by seven Muhammadans 
as plaintifs against Rukia Bibias defend- 
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ant, It was sought by thatsuit to obtain 
the removal of Rukia Bibi from the office 
of mutwalli, for accounts and for settling 
a scheme for the management of the said 
properties. The plaint in that suit was 
subsequently amended on the 15th Decem- 
ber, 1910:— 

(1) by the addition of all the heirs of 
Mahommad Jan as defendants, who, it was 
alleged, were claiming the property as their 
personal property ; and 

(2) by adding a prayer for the declaration 
that the property in suit was wakf pro- 
perty and not the personal property of the 
defendants. 1 

No sanction of the Advocate-General was 
obtained for these amendments, and ap- 
parently the Advocate-General had nothing ' 
further to do with that suit &t any later 


stage. i 

On the 15th September, 1911, a petition 
of compromise was filed in that suit on 
behalf of plaintiffs Nos. 1, 2, 3, 4,5 and 7 
(i.e. all the plaintiffs except plaintiff 
No. 6, named Rahimbuksh). The first 
two paragraphs of the petition were as 
follows:— 

“That your petitioners have on con- 
sideration of all the circumstances and facts 
as disclosed in the evidence produced 
inthe case and which the parties may 
produce on their behalf have decided 
that it would beto their best interest 
and inthe interest of public for whose 
benefit the plaintiffs brought thissuit to 
compromise the suit on the following terms 
and conditions:— 


“That out of the disputed property 
the portions shown in the plan herewith, 
filed and marked A, B, O, D, measuring 1 
bigha 1 cotta 8 chhattaks 24 square feet 
should be declared a valid Muhammadan 
public religious and charitable endowment, 
a wakf.” 


The rest of the petition dealt with the 
appointment of new mutwallis and the 
future succession to the mutwalliship. 
On the 16th of September, 1911, the follow- 
ing order was passed on the petition by the 
District Judge:— 

“The compromise has now been accepted 
by all parties to the suit. The terms are 
set out in the petition filed by the plaintiffs 
on the 15th September, to which a plan 
is attached, My previous order of 5th Sep- 
tember rafers to a petition filed on behalf of 
ten defendants, 
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“A permission (petition ?) has now been 
filed on behalf of the remaining three de- 
fendants. 

'* Let a decree be drawn up in terms of 
the petition-—a copy ofthe plan above re- 
ferred to will form a part of the decree. 

“ No order is made as to costs." 

It would appear that the District Judge's 
attention was not drawn to the fact that 
one of the plaintiffs was not a party to the 
compromise, nor is there anything on the 
present record to show that the learned 
Judge's attention was drawn to the nature 
of the suit as affecting a publie religious 
trust, A decree was drawn upon the compro- 
mise petition on the 16th September, 1911. 


The effect of the consent decree was to- 


declare by implieation that, with. the ex- 
ception of 1 bigha 1 cotta 8 chhatiaks 94 
square feet, which was admitted to be wakf 
the rest of the holding amounting to 2 bighas 
9 cottas 10 chhattaks and 16 square feet, was 
secular property and as such belonged to 
the heirs of Mir Mahommad Jan, who had 
‘been added as party defendants by the 
amendment of the plaint, 

Thereafter these heirs alienated most of 

the latter part of the property, and the pre- 
sent suit was brought on the 2nd March, 
1918, by five Muhammadans of the neigh- 
bourhood against the heirs of Mahommad 
Jan and their alienees, as also the original 
plaintiffsin Suit No. 48 of 1910 or their 
representatives, They alleged that the par- 
tition decree in Suit No. 78 of 1907, as well 
88 the compromise decree in Suit No. 48 of 
1910, were not binding upon them, and 
they also prayed that the whole of the then 
area of 3 bighas 8 cottas 3 chhattaks “may be 
declared wakf property and the defendants 
restrained from obtaining possession either 
directly or by realising rents of the said 
lands." : 
. The defence in substance was (1) that the 
lands in suit were not wakf; (2) that the suit 
was not maintainable by ‘virtue of s. 92, 
subs. (1), as no sanction of the Advo- 
cate-General had been obtained and the 
suit wasnot institutedinthe District Judge's 
Oourt, and (3) that the plaintiff) were 
barred by the rule of res judicata. 

By his judgment, dated 8th July, 1921, 
the Subordinate Judge held that the whole 
of the holding was wakf and that the plaint- 
iffs as worshippersin the mosque were en- 
titled to maintain the suit in that Court 
without the sanction of the Advocate-Gene- 
ral, and that the compromise deeree in 
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Suit No. 48 of 1910 was without jurisdiction 
and not binding upon them, and he accord- 
ingly.passed a decree in favour of the 
plaintiffs. 

The High Court on appeal set aside the 
judgment of the Subordinate Judge. They 
entertained considerable doubt as to the 
maintainability of such asuitas this without 
the sanction of the Advocate-General under 
8.:92 of the Code of Civil Procedure, 
having regard to sub s. (2), which has been 
added to the corresponding s. 539 of the 
old Codeof Civil Procedure, but they con- 
sidered it unnecessary to decide the point, 
as they were of opinion that the plaintiffs 
were bound by the rule of ves judicata and 
the suit should be dismissed on that ground. 

Two questions only have been argued 
before this Board. The firstis whether the 
suitis maintainable in view of the provi- 
sions of.sub-s, (2) of s. 92 of the Code of 
Civil Procedure, 19U8; and the second is 
whether the suit is barred by the rule of 
res judicata under Explanation VI, s. 11, 
Civil Procedure Code, 

Itis urged broadly on behalfof the re- 
spondents that all suits founded upon any 
breach of trust for public purposes of a 
charitable or religious nature, irrespective 
of the relief sought, must be brought in ac- 
cordance with the provisions of s. 92, Civil 
Proceedure Code. 

The short answer to that argument is 
that the Legislature has not so enacted, Tf 
it had so intended, it would have said go in 
express words, whereas it said, on the con- 
trary, that only suits claiming any of the 
reliefs specified in sub-s, (1) shall be 
inssituted in conformity with the provisions 


The reliefs specified in sub-s. (1) (a) 
to (h) do not cover any of the reliefs claim- 
ed in this suit unless the words “further 
or other relief " incl. (h) can be held to 
cover them. It is argued that the words 
“such further or other relief as the nature 
of the case may require " must be taken, 
not in connection with the previous cls, (a 
to (g), but in connection with the nature 
of the suit, viz., any relief other than (a) to 
(g) that the case of an alleged breach of an 
express or constructive trust may require ' 


‘of s. 92, sub-s. (1). 


in the circumstances of any particular case, 


Their Lordships are unable ‘to accept this 
argument, First, because the words “fur- 
ther or other relief’ must on general 
principles of construction be taken to 
mean relief of the same nature as cls, (a) 
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to (g). Secondly, because such construc- 
tion would cut down substantive rights 
which existed priorto the enactment of 
the Code of 1908, and itis unlikely that 
-ina Oode regulating procedure the Legis- 
lature intended without express words to 
abolish or extinguish substantive rights of 
an important nature which admittedly 
existed at that time. 

. It isasound rule of interpretation to 
take the words of a Statute as they stand 
and to interpret them ordinarily without 
any reference to the previous state of the 
law on the subject or the English Law, 
upon which it may be founded; but 
when itis contended that the Legislature 
intended by any particular amendment to 
make substantial changes in the pre-exist- 
ing law, it is impossible to arrive at a con- 
clusion without considering what the law 
was previously to the particular enactment 
and to see whether the words used in the 
Statute can be taken to effect the change 
that is suggested as intended. For this 
reason it becomes necessary to consider 
“how the law stood prior to the enactment 
of s. 92 of the Code of Civil Procedure of 
1908. 

The first Code of Civil Procedure, Act 

VIII of 1859, contained no section specially 
relating to the administration of public 
trusts of a religious or charitable nature. 
The Oodeof 1877 for the firat time intro- 
ducedsuch a special section, viz.,8. 539, where 
particular reliefs only weresoughtin such 
cases. This was re enacted jn the Code of 
1882. 
.. Section 92 takes the place of what was 
s. 539 in the Code of 1882, as well as the 
Code of 1877, with certain changes, the 
most material of which are as follows:— 

(a) In the relief clauses under sub-s. 
(1), els. (a) and (d), which did not appear 
in the Codes of 1877 and 1882, are inserted. 

(b) Sub-section (2) is altogether new. 

As regards cls. (a) and (d), it appears 
that there had been some divergence of 
opinion as to whether s. 539 authorised the 
removal ofa trustee or the directing of 
accounts and inquiries. Mostofthe High 
Oourts held that the power toappoint a new 
trustee necessarily involved the power to 
remove an old trustee. Bat the Madras 
High Oourt held to the contrary*, The. 
Legislature in 1903, adopted the former 
view, and inserted-cl. (a) expressly giving 
power to remove a trustee.in addition to 
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Hie power to appoint new trustees (now cl. 


Accounts and inquiries; though not ex- 
pressly mentioned in the relief clauses, had 
been held by some of the Courts to be 
necessarily incidental to the power to re- 
move an oldtrustee and appoint a new 
one,* That power was expressly inserted by 
the present cl.(d). But the most import- 
5 change was made by sub-s. (2) of s, 


Under the Code of 1877, as wellas the 
Oode of 1:82, the question had arisen whe- 
ther s, 539 was mandatory and, therefore, 
all suits claiming any relief mentioned in 
s. 589 should be brought as required by that 
section or whether the remedy provided 
by s. 539 was in addition to any other 
remedy that existed under the law for the 
redress of any wrongful action in connec- 
tion with a public trust of a charitable or 
religious nature, Such rights, when claim- 
ed on behalf of the public or any section 
thereof, had been held to be capableof en- 
forcement by a suit under s.30 of those 
Codes (now re-placed by O. I, r. 8) ; and 
it had also been held that private persons 
who had individual rights under such 
‘trusts could bring suits to enforce such 
individual rights by an ordinary suit with- 
out being obliged to bring a suit ofa re- 
presentative nature,as above mentioned. 
Great divergence of opinion had arisen in 
India in this connection, not merely as be- 
tween the different High Courts, but be- 
tween the different Benches of the same 
Oourt. 
only be removed by legislative enactment, 
and sub-s. (2) of s. 92 was enacted to put 
an end tothis difference of opinion, It 
accepted and enacted the view which had 
been taken by the Bombay High Court, as 
opposed to the view taken by the other 
High Courts generally, viz, that a suit 
which prayed for any of the reliefs mention- 
ed ins. 92 could only be instituted in ac- 
cordance with the provisions of that sec- 
tion. The words used in sub-s. (2) are 
appropriate and sufficient if that was the 
purpose, butthey are insufficient and in- 
adequate if it was intended to make a 
complete change such as is, sugge3ted on 
behalf of the respondents. . 
"Their Lordships see no reason to con- 
sider that s. 92 wasiatended to enlarge the 
8copa of3$.53J by the addition of any relief 
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The resulting uncertainty could’ 
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or remedy against third parties, 4, e., 
strangers to the trust. They are aware 
that the Courts in India have differed con- 
siderably onthe question whether third 
parties could or should be made parties to 
a euit under s. 539; but the general cur- 
rent of decisions was to the effect that even 
if such third parties could properly be 
made parties under s, 533, no relief could 
be granted as against them, In that state 
of the previous law, their Lordships can- 
not agree that the Legislature intended 
to include relief against third parties in 
cl, (h) under the general words “further 
or other relief." 

The conclusion is that, inasmuch as the 

suit out of which this appeal arises did 
not claim any such relief as ia specified 
in sub-s. (1) of e. 92, that section was no 
bar to the maintainability of the suit with- 
out thesanction of the Advocate-General 
end in the Court of the Subordinate 
Judge. 
* The only other question is whether the 
suit is barred by the rule of res judicata, 
i2, whether the compromise decree of the 
15th September, 1911, in Suit No, 48 of 
1¥10 precludes the present plaintiffs from 
bringing this suit. It is said that the pre- 
vious Suit No, 48 of 1910 was instituted 
under the provisions of s. 92 with the 
sanction ofthe Advocate- General, and there- 
fore, became a representative suit and the 
decree in that suit, whether by adjudication 
of the Court or by consent of parties, is 
binding upon that sectionof the public 
which was represented by the plaintiffs 
in that suit, and, therefore, upon the plaint- 
iffs in the present suit by virtue of Ex- 
planation VI of s. 11 of the Code, 

The learned Judges of the High Court 
were of opinion that the consent decree of 
1911 could not be questioned on the grounds 
stated by the Subordinate Judge, as there 
was no wantof jurisdiction of the Judge 
to entertain the suit, or to order the amend- 
ment asprayed for, or to direct a decree to 
be made on compromise of the suit. 

Their Lordships are uneble to concur 
inthis view. Itis extremely doubtful whe- 
ther a decree passed under the circum- 
stances of ihia case can be held to be res 
judicata as against any persons other than 
those who consented to that decree. 

The case of Jenkins v. Robertson (1) waa 
based on Scottish Law and as explained 
jm the case of In re South American and 


(1) (2867) 1 H, Tu So, 117, 
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Mexican Co. (2) appeata to lay down broad+ 
ly that persons instituting a suit on be- 
half of the public have no right to bind 
the public by a compromise decree, thou gh 
a decree passed against them on contest 
would bind the public. Itis not necessary 
for the purpose of this case to decide whe- 
ther the law in India under s. ll of the 
Code of Civil Procedure is the same as 80 
explained. Their Lordships consider that, 
in so far asthe nature of the suit was 
changed by the amendments mentioned, 
vig, by adding strangers to the trust as 
defendants and by prayers for relief not 
covered by 8.92, the suit ceased to be one 
of arepresentative character and the de» 
cree based on the compromise such as it 
was, viz, by six only out of the seven 
plaintiffs in the suit, however, binding as 
against the consenting parties, cannot 
bind the rest of the public. Section 1}, 
Explanation VI, has no application to such 
& case, 

On both grounds, therefore, the argu 
ments for the respondents fail, and their 
Lordships will humbly advise His Majesty: 
that the decree of the High Oourt be set 
aside and the judgment and decree of the 
Subordinate Judge restored, with costs of 
the High Court appeal and the costs of this 
appeal, 

K, J. R. Apreal allowed. 

Solicitors for the Appellant:—Meesra. Wi 
W. Box & Co. 

Solicitors for the Respondents:—Messri. 


Watkins & Hunter. 
(2) (1895) 1 Ch. 37; 64 L. J. Oh. 189; 12 R. 1; 71 L. 
T. 594; 43 W. R. 191. | : 
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PRIVY COUNCIL. 

APPEAL FROM TRE NAGRUR JUDIOLsL 
ConMiSSIONES'Ss Count. 
February 6, 1928. 
Present:—-Viscount Sumner, Lord Atkinson, 
Lord Sinha, Sir John Wallis and 

Sir Lancelot Sanderson, . 
Thakur BHAGWAN SINGH—PraIsTIFE 


— APPELLANT 
versus 
DARBAR SINGH-—DzrENDANT— 
RESPONDENT. 


. C. P. Land Revenue Act (II of 1917)—Protected 
thekadar— Eights of other members of the family— 
Tenure impartible and inalienable. : 

The tenure of a protected  thekadar under the 
O. P. Land Revenue, Act, 1917, is impartible 
and. inalienable, but though’ the | theka is mede 
impartible 2y Statute, the Act contemplates’ that it 
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may nevertheless be the joint property of the 
thékadar and his family. [p. 366, col. 2] . 

[The rights of the other members of the thekadar's 
family diseussed]  . 

79 1nd. Cas. 400, reversed. 


Appeal by special leave froma decree 
- of the Oourt of the Judicial Commissioner, 
` Nagpur, (Hallifax, A. J. O.), dated the 15th 
- April, 1924, reported as 79 Ind, Cas. 400. 

FAOTS.—The appellant brought the suit 
to eject the respondents, his nephews, from, 
and recover sole possession of, the protected 
rights of the Mauza of Bodtara (of which he 
was the thekadar) with cultivating rights 
and of a house and its compound therein. 

. The question: in the appeal to His Majes- 
ty in Oouncil was whether the appellant 
was éntitled to sole possessiun, as the Dis- 
trict Judge held, or only to joint posses- 
sion with the respondents, as the Judicial 
Oommissioner held. 

Messrs. De Gruyther, K. C., and Raikes, 
for the Appellant. 

Mr. Wallach, for the Respondents. 

i ; JUDGMENT. 

John Walis.—The question for deci- 
Bion in this case is ashort one. The suit 
was brought, by the plaintiff, Thakur Bhag- 
wan Singh, who has the status of a pro- 

‘tected thekadar under Ohap. IX of the 

CG. P. Land Revenue Act, 1917, in 
respect of the village of Bodtara, against 
his nephews Khedu Singh and Darbar 
Singh, who are ‘members of the joint 
family (of which he is admittedly manager), 
for possession of the entire village and of 
the house and compound at Bodtara, from 
which he had been excluded by the de- 
fendants, and as to whieh he claimed to 
be entitled to possession under s. 109 of 
the aforesaid Act. The defendants pleaded, 
among other things, that they had lived 
with the plaintiff in the family house at 
Pandaria until he and his family began 


to ill-treat them, and had then removed. 


to Bodtara and had taken joint-possession, 
diong with the plaintiff, of the village and 

house, Whether they had a right to do so 

was the subject of the first issue: “Whe- 

ther the plaintiff was entitled to absolute 

“possession on the strength of his protect- 
ed status certificate even though the de- 

fendants be held to be co-sharers in the 

theka with the plaintiff ?” - 

"The Subordinaté Judge gave the plaint- 

- iff a decree for possession of the village 
and a declaration that he was entitled to 

remain. in possession ôf the. village so 

jong as he was the holder of the gerti- 
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ficate of protected status, but that as re- 
gards the house, the suit should’ stand 


dismissed as premature, and that the de- 
fendant, as against the plaintiff should 


remain in possession until ousted as the | 


result of a suit for partition or as the re- 
sult of an amicable arrangement. On ap- 


peal the District Judge found that the. 


house was an. essential adjunct of the 
village, and modified the decree by giv- 
ing the plaintiff a decree for possession 
of the house as well as of the village. 
The case then.came on second appeal be- 
fore the Court of the Judicial Commis- 
sioner, who altered the decree of the lower 
Appellate Court, granting the plaintiff ex- 


4 


elusive possession.of the village and house, - 
into a decree for joint possession withthe . 


defendants. From this decree the plaintiff 
obtained special leave to appeal to His 
Majesty in Council. : 


: The position of a protected thekadar is > 


that, under s. 108 of the Act, he holds the 
lands inecluded'in the theka under a lease 
on terms settled after inquiry by the Re- 
venue Authority but executed by the pro- 
prietor (or in ease of refusal by the Reve- 
nue Authority for him), subject to forfeiture 
as provided ina. 111 of the Act, one ground 
of forfeiture being his refusal to execute 
a kabuliyat or counter-part of the lease; On 


the expiry of the lease he is entitled to . 


renewal under cl. (c) of sub's (1) of s. 109, 
and under els. (a) and. (b) of the same sub- 
section, his tenure is made impartible and 
inalienable, and it is provided that on his 


death the succession thereto is to be res: 


gtlated by the personal law of the deceas- 
ed thekadar, subject to the condition that 
only one person at a time shall succeed 
and thas such person shall be chosen as 
therein provided. ‘This being the position 
of the thekadar, it follows, in their Lord- 
ships’ opinion, that he is entitled as lessee 
to possession of the demised premises, at 
any rate in the absence of the arrange- 
ment bereafter mentioned. At the same 
time the Act recognises that the lease-hold 


interest, though impartible, may neverthe-^ 


less be the joint properly of the thekadar 


and his.family; and it is provided in el 


(a) of Bub B. (1) of s. 109 that “nothing 


herein contained shall prevent æ protected | 


thekadar or any member or members of 
his family who would be entitled to share 
in the theka or to ba maintained out of its 
income from making any arrangement, 


binding on themselveg only, for the joint 
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or divided management and enjoyment of 
the village or part thereof.” It has not been 
suggested that there was any such arran ge- 
ment binding the thekadar in this case, 

Section 112 is as followa: “Subject to 
rules made under s. 227, the Deputy Com- 
missioner .may, on the application of any 
member of the family of à protected theka- 
dar who is entitled...to be maintained out 
of its income, transfer the theka to any 
such member of the family, who shall there- 
upon become the protected thekadar: Pro- 
vided that such transfer shall not deprive 
the protected person removed of his inter- 
est in the theka.” Thisremedy is, no 
‘doubt, given tothe other members of the 
family in lieu of the right to sue for par- 
tition, of which they have been deprived 
in consequence of the theka being made im- 
partible by Statute. 

As regards the house and compound at 
Bodtara, they were specifically claimed in 
the plaint, and it was not alleged in the 
written statement that they stood on a 
juo tend footing from the reat of the vil- 
age. 

Sansequeniis no issue was raised and no 
evidence recorded on the point. In these 
Circumstances the District Judge found 
that the house was an essential adjunct 
to the village in connection with the pos- 
session and management thereof. This waa 
a finding with which, in their Lordships’ 
opinion, there was no sufficient reason 
for interfering in second appeal, 

This is sufficient to dispose of the case, 
aod, as the plaintiffs case in the plaint 
was based on-his position as protécted 
-thekadar and not on his position as manag- 
ing member of the joint family in respect 
of all their properties, it is unnecessary to 
consider whether he would not be entitled 
in that capacity also to maintain the suit 
a8 to the house and compound eren if they 
did not go with the theka. 

Wor these reasons their Lordships are of 
opinion that this appeal should be allowed, 
the decres of the Judicial Commissioner 
Bet aside, and the decree of the District 
Judga restored. The appellant should 


have his costs in the Courts below and of | 


the appeal.’ They will humbly advise His 
Majesty accordingly. - 
K. J. R. Appeal allowed, 
Solicitors for the Appellant:—Messrs, 
Watkins & Hunter. 
Solicitors for tha Respondent:—Mesers, 
2. L. Wilson & Co. 
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PRIVY COUNCIL. 
Ap2HaL FuoM TAR Bomsay Hian Covunr. 
January 24, 1928. 
Present : —Lord Shaw, Lord Carson 
and Sir Lancelot Sanderson. 
VENKAT SUBBA SHRINIVAS HEGDE 
—DEFENDANT—À PPELLANT 
versus 
SUBBA RAMA HEGDE—P tatntirre— 
RESPONDENT. 

Transfer of Property Act (IV of 1852), ss. 122, 193 
—Deed of gift delivered to donee—Donor not compe- 
tent to revoke gift before registration. 

Where the donor of immoveable property has 
handed over to the donee an instrument of. gift duly 
executed and attested, and the gift has been accepted 
by the donee, the donor has no power to revoke the 


gift prior to the registration of the instrument. [p. 268, 
eol. 1. i 


The decision'of the majority of the learned Judges 


in Atmaram Sakharam v. Vaman Janardhan (1), 
followed. : 

Registration does not depeud upon the donor's 
consent, but is the act of sn officer appointed by 
law for the purpose, who, if the deed of gift is' 
executed by or on behalf of the donor and is 
attested by at least two witnesses must register 
it if it is presented by a person having the neces- 
sary interest within the prescribed period. Neither 
death, nor the express revocation by the donor, is a 
ground for refusing registration, if the other con 
ditions are complied with. [p. 368, col. 2.] 


Kalyonasundaram Pillai v. Karuppa Mooppanat 
(2), relied on, : : 


80 Ind. Oas. 477, reversed, 

Appeal from a judgment and decree of 
the High Court, Bombay, (Macleod, O.J., 
and Shah, J.) dated the 25th February, - 
1924, reported as 80 Ind, Oas, 477, 

Mr. Raikes, for the Appellant. 

JUDGMENT, 

Lord Shaw.—The circumstances of 
this case need not be referred to further 
than as follows: The object of the guit 
was to set aside a certain deed executed 
by the deceased plaintiff on the 96th June, 
1919. By that deed certain property was 
transferred to the appellant, The deed 
was attacked as having been granted and 
delivezed while the grantor was in ill-health 
and under undue influence; elements of 
fraud were also introduced. It may besaid 
at once that the whole of these allegations 
were tested before the Subordinate J udge 
and,on appeal from the Subordinate Judge, 
by the District Court, and all the allega- 
tions were disproved. Therefore, that elea 
ment of attack disappears from the case. 

There remains, however, this further 
point which until a few years ago was one 
of much contention in India. ‘The point 
is, thet the deed, which was a deed of gift 


was granted and 
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delivered upon a certain day, but was not 
registered until certain events happened. 
Those events included .the principal one, 
namely, that ‘the grantor himself seems to 
have changed his mind. He not only did 
so, but he brought a suit which contained 
- gn: application for an injunction against 
the registration by the donee of the deed 
of-gift. > NE . 

Upon this question of possible stoppage 
of effect to be given to the deed, the facts 


in this ease are clear : the deed itself was, 


as. stated, delivered to the donee., The 
donee, tharefore, in pursuance. of that deed: 
delivered to him, proeeeded toregister the 
deed and it was registered pending the 


litigation which had ‘been raised, of, 


which the present appeal is the outcome. 


The point atissue is thus expressed by the 


Judges of the High Court :—. | 

" Oan a donor -of immoveable property, 
when the gift can only be effected by a 
registered document, resile from his action 
before the document had been registered, 
and if the donee refuses to give back thé 
document, can the donor obtain an injunc- 
"tlon from the Gourt restraining the donee, 
from. proceeding to register the docu: 
ment?" ^^^ | 7 0. a 
Rr granting’ leave to appeal in this case 
the High Court delivered in admirably 
brief form the reasons why the decision, 
if allowed to stand; would upset the law 
in India as now settled, and putit in con- 
flict with the latest decisions. . , ^. - 

“The pointof law involved in the case 
is whether a.donor can revoke a. gift be- 
fore the gift deed has been «registered: on 
the ground. that the giftis not completed 
until the deed is registered. In the pre- 
sent case this Court decided that the gift 
was notcompleted until the deed . had 
been registered. "Therefore, the donor could 
revoke it before the deed was registered, 
This decision has been overruled by a de- 
gision-of the. Full Bench in Atmaram 
Sekharamy. Vaman Janardhan (1) in which 
judgment was delivered in October, 1924. ! 
- That was the position in which the ap- 
peal wasallowed to this Board. But since 
this happened, the case of Atmaram Sakha- 
ram v. Vaman Janardhan (1) has been ap- 
proved in a subsequent case before this 
Board. A judgment has been pronounced 
by their Lordships which appears to be 
completely apt, and entirely in favour of 
. (1) 87 Ind. Cas.490, 27 Bom, L, R. 290; 49 B. 368; 
n R, 1925 Bom, 210 (F, B)... -> 
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the appellant in the present case.. It is the 
case of Kalyanasundaram Pillav v. Karuppa 
Mooppanar (2). The headnote is as fol- 
lows :— i 
“ A- Hindu executed a deed of gift of 
part of his immoveable property and deli- 
vered itto the donee. Qn the -following’ 
day he adopted a son. Three daya later 
he registered the deed: Held, that the, 
gift was valid against the adopted son. On 
delivery ofthe deed to the donee there 
was an acceptance ofthe transfer within 
s. 122 of the Transfer of Property Act, 1882, 
and thereupon the gift became effectual, 
subject to its registration as required by s. 
123." . . i 
Then it records that the case of Atmaram 
Sakharam v. Vaman Janardhan (1) which . 
was referred to by the High Court Judges; 
was approved. a 
It is not necessary. to go over the facts” 
of this ease further than isstated, but the 
following. passage is directly in point; 
With regard to the'proposal to prohibit 
the Registrar from registering the deed, as 
is made in this case, Lord . Salvesen, ‘on 
behalf of the Board, says :— ` | 
“ Registration does not depend upon his 
(the donor's) consent, but is the act of: an 
offiver appointed by law forthe purpose, 
who, if the deed is executed by or on: be- 
half of the donor and is attested by at least 
two witnesses, must register. it if it is 
presented by -a person having the necess 
sary interest within the prescribed period; 
Neither death, nor the express -revocation 
by the donor, is a ground for. refusing re: 
gistration, ifthe other conditions are coms 
plied: with." aub a. 
It would be a -waste of words and time 
to go further than that judgment, and it 
is sufficient to say that it appears to rule the 
present case. — Jub 
. Their Lordships will aecordingly hum: 
bly advise His Majesty that the appeal 
should be allowed and the decree of the 
Subordinate Judge restored, with costs in 
the Courts below and before their Lord- 
ships, TM e dh 
RIR + Appeal allowed. ' 
Solicitors for the Appellant:—Messrs; 7’. 
LeWilson & Co. Dg Ora 
(2) 100 Ind. Oas 105: 54 I. A. 89; A. I: R. 1927-P. C 
49: 25: AL. J. 113: (1927) M. W. N. 149; 4 OW. N. 
197; 25 L. W. 336; 52 M. L. J. 346; 38 M. L. T 87; 50 
M. 193; 31 0. W. N 508; 8 P, L. T. 327; 29 Bom; LB 
833; 45 O, L. J. 435 (P, O), a EE 
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LAHORE HIGH COURT. 
CaiminaL Revision Patition No. 
1997 or 1927, 

February 24, 1928, 
Present:—Mr. Justice Broad way. 
NUR DIN-—Acouszp—Prrirtiongr 
versus 


EMPEROR-—RzSPONDENT. 


Expert witness—Hxamination , on 
impropriety of—Value of expert evidence. f 
It is not proper to examine an expert on commis- 


commission, 


‘sion in the absence of the accused. The evidence of 


the expert has always to be carefully weighed and 
whén given on commission, its value is very consider- 
ably reduced. 

Petition “for revision of an order of the 
Sessions Judge, Mianwali, dated the Ist 
August, 1927, modifying that of the 
Magistrate, First Class, Shahpur, dated the 
29th June, 1927. : 

Mr. Maya Das, for Mr. Ram Lal Anand, 
for the Petitioner. 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 


JUDGMENT.—Nur Din, son of Qadir 
Bakhsh, of Khushab, District Shahpur, was 
convicted by a Magistrate of the First Class 
of an offence under s, 409 of the Indian 
Penal Oode, and sentenced to four months’ 
rigorous imprisonment and the payment of 
a fine of Rs. 100 orin. default to undergo 
rigorous imprisonment for a further period 
of three months. He appealed to the learned 
Ssssions Judge who, while maintaining the 
conviction, reduced the sentence to rigorous 
imprisonment for two months and the 
payment of a fine of Rs. 50 orin default 
fifteen days’ rigorous imprisonment, + | 

Nur Din has now moved this Oourt 
under s, 4390f the Oode of Oriminal Pro- 
cedure. The facts briefly are that the 
petitioner, Nur Din, took over charge of the 
office of Secretary to the Municipal 
Committee of Khushab on the 13th June, 
1923, from one Kadir Din, and apparently 
held the post in question up to. October, 
1924. When the petitioner took over charge 
from Kadir Din he was handed a file 
regarding the making of a channel con- 
necting with the river. In October’ 1926 
-the Municipal Committee instituted this 
case charging the petitioner with having 
received a sum of Rs. 9-10-1 from Kadir 
Din on the 13th June, 1923, and with 
having criminally misappropriated the 
same. His conviction is based on the 
testimony. of Kadir Din and Sultan Ahmad, 
one of the employees of the Municipal 


" Oomimittee. These two witnesses state, the 


ok 
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former that he handed over the money, and 
the latter that he saw it handed over. The 
former, Kadir Din, produced, in support of 
the statement, a document marked Ex, 
P.-B, dated the llth June 1923, in the 
handwriting of the petitioner, it being a 
list of the various documents, etc., which 
were handed overto him by the outgoing. 
Secretary Kadir Din. On the last page but 
one of this document appears the. entry 
relating to the file regarding the making of 
the channel in question, and in this entry 
appears a.reference to the receipt by the 
petitioner ofthe fle along with Rs. 9.10 1, 
The sum is entered in writing as well asin 
figures, .Kadir Din when he made oyer 
‘charge also prepared a list ofthe various 
files, ete., that hewas making over to the 
petitioner. No. 61is the entry relating to 
this fle. Here no mention whatever is 
*made of Kadir Din having made over to the 
petitioner any money whatever. The entry 
in Ex. P-B where this sum is mentioned 
is. seid by the petitioner to have been 
subsequently made. -He denied that it was 
in his handwriting. The document in 
question was sent down to Calcutta to one 
F. H. Bennat, Handwriting Expert, who 
gave it as his opinion, that theentry was in 
the handwriting of Nur Din. F. H. Bennat 
was examined on commission and not it the 
presence of the petitioner—a circumstance 
which I do not regard as satisfactory. The 
evidence of an expert has always to be 
carefully weighed but when’ given on 
commission, as in this case, its value to my 
mind is very considerably reduced. ` In the 
present case tHe conviction of the petitioner 
has been based on the testimony of Kadir 
Din end Sultan Ahmad supported by the 
opinion of this expert. Kadir Din ig, 
undoubtedly, a very interested person while 
Sulten Ahmad has admitted that he was 
constantly being found fault with by the 
-petitioner when he was the Secrstary 
without any rhyme.or reason. The evidénce 
of these two witnesses is, to my mind, not 
sufficient for the conviction of the petitioner 
and I cannot regard the opinion of the 
expert in this case as affording such 
corroboration of that évidence as would 
justify the finding thatthe petitioner had 
committed the offence of which he has been 
charged. I would note that the reference 
to the money in Ex. P-B appears to be an 
interpolation and its absence from Ex. P-K 
isa matter not withoutsignificance, ——— 
In these circumstances I feel constrained 
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to accept this petition and cet aside the 
conviction and sentence, The fine, if paid, 
is to be refunded. 


2, L. Petition accepted. 


n — 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 760 or 1927. 
January 10, 1928. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
CHANDU AND OTHERS—ÀCOUSEE— 
APPELLANTS 
versus 

EMPEROR—RESPONDENT. . 

Penal Code (Act XLV of 1860), s. 802—Motive fom 
crime, necessity of proving—First Information Report 
—Names of prosecution witnesses not given in report, 
effect of. ; 

It is not necessary for the prosecution in order to 
establish a charge of crime to prove a motive for it, 
much less the adequacy of that motive. [p. 372, col, 


1] 
The mere fact that in the Firat Information Report 
the names of the witnesses whoultimately support 


the prosecution are not given, is nota matter which 
would throw 


suspicion upon the story for the 
prosecution. [p. 371, col.t2.] 

Criminal appeal from an order of the 
Sessions Judge, Hissar, dated the 17th 
June, 1927. 

Dr. G. C. Narang and Mr, N. C, Pandit, 
for the Appellants. 

Mr. J. M, Mackay, for the Government 
. Advocate, for the Respondent. : 

JUDGMEN'T.—Six persons, namely, 
Ohandu, Ram Singh, Khayali, Jaimal, 
Girdhari and Behari, who were originally 
charged under s. 302 read with s. 149 of 
the Indian Penal Code, with the murder 
of Ram Karan deceased have been con- 
victed by the Sessions Judge of Hissar of 
theoffenceof culpable homicide not amount- 
ing to murder under s, 304-11 of the 
Indian Penal Code. Chandu, Ram Singh 
and Khayali have each been sentenced to 
ten years' rigorous imprieonment includ- 
ing three months’ solitary confinement, 
while Girdhari, Behari and Jaimal have 
been each sentenced to seven years’ 
rigorous imprisonment including three 
months’ solitary confinement. Tke eix 
convicts have appealed to this Court and 
& lady named Musammat Har Kaur has 
put in an appHcation forenhancement of 
fhe sentences peesed upon the appellants. 
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With the exception of Girdhari and 
Behari, who are strangers, the remaining 
four accused as wellas the deceased Ram 
Karan and the witness Nathu (P. W. No. 4) 
and Ohuni (P. W. No. 5) are all descended 
from a common ancestor. In fact Chandu 
and Khayali were the first cousins and 
Jaimal and Ram Singh the ‘nephews of 
Ram Karan deceased. The case for the 
prosecution is that there was enmity 
between Ram Karan and his cousins and 
nephews. It was partly due tothe parti- 
tion of the family property, which -took 
place about fifteen years ago, and latterly 
some two years ago Chandu and Khayali 
were convicted . of some excise offence, 
and they suspected that Ram Karan had 
got up the case against them. In fact 
they very frankly stated," when they were 
being prosecuted under the Exeise Act, 
that they were on inimical terms with Ram 
Karan. 

Ram Karan was a native of Ohani 
Khushal in the Hissar District. Early in 
the morning, on the 17th: of April, 1927, 
he left his house for the jungle in order 
to answeracallof nature. His son Nathu . 
(P. W. No. 4) handed him a lota, In the 
narrow lane in front of Ram Karan’s 
house two bullock carts were standing 
elose to the house of Gagan (P. W. No. 6). 
Ram Karan remonstrated that the carts 
were obstructing the way. The boy Nathu 
(P. W. No. 4) after handing over the 
lota, had walked back to thehouse. Soon 
afterwards he heard the cries of “marlo 
mario, Nathu immediately came out ac» 
companied by another person named Mangla 
and saw that his father waslying in the 
chauk and the six accused persons were 


"beating him with lathis. It is said that 


Jaimalhad a kulhari with him. The boy 
at once went up tothe roof of the house 
and raised an alarm which attracted a 
number of people to thespot. Among the 
people attracted there were Gagan (P. W. 
No. 6), Chuni (P. W. No. 5), Lakhma 


(P. W. No. 7)and Mohru (P. W. No. 8). 


All these persons saw the assault. The 
evidence isto the effect tbat, even after 
Ram Karan had been felled by the blows 
which he received, his assailants continued 
toshower blows upon him. He received 
no less then fourteen injuries, four of them 
teing cn the head. One of these injuries 
must have been caused with a terrific blow 
which smashed his jaw and knocked out 
ten of histeeth, Chuni and Gagan tried tọ 


s 
? 
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intervene but in their blind’ fury the 
assailants did not spare them even, with 
the result that they received some injuries. 
Mohru and Lakhma were present but re- 
mained standing at a distance. Soon after- 
wards Ballu, Lambardar, (P. W. No. 9), came 
and made inquiries as to who the assailants. 
were, The boy Nathuand theother persons 
present gave him the names of the as- 
. sailants. Ballu immediately, sent for 
Ohetia chaukidar (P. W. No. 3) and told 
him to go at once to the Police: Station at 
Hansi, which was at a distance of two 
kos from the scene of the occurrence, and 


lodge the First Information Report. The. 


report, which was made with , great 


promptitude at % a. Mm. within a couple of 


hours of the incident narrated above, 
gives clearly the names of the six appel- 
lants as being the assailants of Ram Karan. 


At the time when Chetia started to make" 


the report, Ram Karan had not died 
though he had become senseless and scon 
afterwards succumbed to his injuries. 
TheSub Inspector arrived at the scene of 
the occurrence soon afterwards and found 
Ram Karan already dead. He despatched 
the dead body to the headquarters for 
post mortem examination and took up the 
investigation. Z 

Now, this story is fully corroborated by 
the evidence of five eye-witnesses, namely, 
Nathu, Gagan, Chuni Lakhmu and Mohru. 


The evidence of Chuni, is very important 


because he is related to Ram Karan as well 
as to the four appellants, namely, Ohandu, 
Khayali, Jaimal and Ram Singh. He had 
no. reason whatsoever to implicate his rela- 
-tionsin a serious crime unless they were 
. really guilty. His actual presence at the 
scene ofthe occurrence is put beyond by the 
“fact that in his attempt to separate the as- 
sailants he himself received injuries. Gagan 
(P. W. No. 6) also received injuries in 
"the attempt to save Ram Karan from the 
onslaught of the assailants, and it cannot be 
doubted for one moment that he was pre- 
sent at the time of the occurrence and actual- 
ly saw the murderous attack. He belongs 
tothe same brotherhood as Ram Karan 
and the six appellants and the same’ is the 
case with Lakhmu and Mohru (P. Ws. Nos. 
7 and 8). These witnesses had no motive 
to give false evidence in order to implicate 
absolutely innocent persons of their own 
‘protberhood. In the First Information 
-Reportthe chaukidar is reported to have 
stated “to-day after suprise, there arose a 
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fight between the parties of Ram Karan and 
Khayali.” A good deal of capital was at- 
tempted to be made out of this unfortunate 
word .‘ fight’ and the injuries received by 
Ohuni and Gagan were also invoked in aid 
in order to build up an argument of.despair, 
namely, that there was a free fight between 
the party of Ram Karan consisting of him- 
self, Ohuni and Gagan on the one side 
and the appellants on the other side and 
that Ram Karan's party got the worse of it. 
We need hardly say that there is no founda- 
tion whatsoever for this argument, Ohetia, 


: Chuni and Gagan all gave evidence in the 


ease and no question was put to them nor. 
was even a suggestion thrown out in the 
course of their cross-examination in support 
of this theory of an alleged fight. The 
utterhollowness of this defence is further 
apparent from the fact that four of the ac- 
cused, namely, Ram Singh, Ohandu, Kha- 
yaliand Behari, pleaded alibi on. their de: 
fence, aS : i 

It was further argued that there were fac- 
tions in the village and that the witnesses, 
who have come forward to support the 
prosecution, belonged to Ram Karan's 
faction, This argument does not advancé 
the case for the defence any further. On 
the other hand, it lends support to the story 
of ths prosecution in that it assumes, that 
the relations between Ram Karan on one 
side and Ohandu, Jaimal, Ram Singh and ` 
Kharali on the other were strained. 

It was argued very strenuously : that, al- 
though Ballu Lambardar (P. W. No. 9) has 
stated in his evidence that he gave tha 


names of the ‘witnesses to the chaukidar, the 


chaukidar did not mention any such names 
in the report. The chaukidar may have neg- 
lected the instructions of Ballu or it may be 
due to his mental lathargy that he did 
not mention the names of the witnesses, Tha . 
mere fact that in the First Information Re- 
port he names of the witnesses, who, ulti- 
mateiy support the prosecution, are not 
given, is nota matter which would throw 
suspicion upon the story.for the prosecu- 
tion. ` ` - 

It wasfurther argued that no motive hag 
been proved: by the prosecution which 
would justify the attack upon Ram Karan 
on themorning of the 17th of April, 1927, 
bytheappellants. In the first place, it ig 


‘not the duty of the prosecution to prove 
‘motive for every crime. Id fact there are 


both Indian and Bnglish authorities which 
make it perfectly clearthat it is not at all 
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necessary for the prosecution in order to 
establish a charge of crime to prove a 
motive for it, much less the adequacy of 
that motive. No one ean prove the inner 
workings of human mind, especially if 
it happens to be the abnormal mind of a 
criminal. In the present case, however, it 
cannot be said that there was a total 
. absence of motive for the crime. It may 
be that the old partition was considered 
by the cousins and have been ‘consequently 
smarting under the sense ofa real or imagin- 
"ary injury. Then we have the compara- 
tively recent conviction of Chandu and 
-Khayali under the Excise Laws which both 
these persons imputed to Ram Karan as 
the prime mover. As already stated, there 
js no evidence toshow what actually trans- 
pired before these appellants opened their 
attack upon their solitary victim, namely, 
Ram Karan. Ram Karan is dead and the only 
persons, who could throw any light upon 
the actual events which led up to the 
assault, are the appellants and they are 
naturally reticent. 

Weare considerably impressed by the 
argumentin support of the application for 
enhancement put forward by Mr. Shamair 
‘Chand. The facts established would bring 
the case against the six appellants well 
within the purview of 8.302 of the Indian 
Penal Code. Theassault was a brutal one 
both in its intensity and ferocity, There 
were six men all armed with dangs while 
their victim, Ram Karan, was unarmed. 
‘A number of blows were directed against 
the most vital part of Ram Karan's body, 
namely, his head, and the assailants did 
not pay any attention to the importunities 
of Ohuni and Gagan who tried to intervene 
but continued their assault, even after 
wounding Gagan and Ohuni as Ram Karan 
lay helpless on the ground. We do not 
“agree with the reasonings of the learned 
Sessions Judge when he gays that there 
was nocommon intention to cause death or 
to cause such bodily injury as was likely 
‘in the ordinary course of nature to cause 
death. The facts narrated above show 
that the six appellants must have known 
very well that Ram Karan could not pos- 
sibly survive the concerted attack made by 
them. However, as under the circum- 
stances we are nct inclined to impose the 
capital penalty uponany one of the appel- 
fants under 2. 302 of the Indian Penal Code 
and the lesser penalty under the came 
geetion, namely, transportation for life, 
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would not in its actual working have entail- 
ed a much more severe sentence of imprison- 
mentupon the tbree principal assailante, . 
namely, Chandu, Ram Singh and Khayali, 
than the onealready imposed upon them by 
the Court below, we .do not consider it 
desirable to alter the charge and to 
formally convict the appellants under s. 302 
of the Indian Penal Code. We, therefore, 
maintein the convictions and sentences 
which have been passed upon the six appel- 
lants and dismiss the appeal. 

In view of our observations we have 
already made, theapplication for enhance- 
ment of sentences necessarily fails. 

R. L, Appeal dismissed. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1136 or 1927. 
December 14, 1927: 
Present :—Mr. Justice Addison. 
RAM OHANDRA —AocoUsSkED—À PPRLLANTT 
versus 
EMPEROR-—RESPONDENT. . 

Penal Code (Act XLV of 1860), s. 124-A—Gist of 
offence—Intention of writer how gathered, 

The gist of offenes under s.124-A, Penal Code, 
lies inthe intention of the writer which is not to 
be gathered from isolated or stray passages here 
andthere but from a fair and generous reading of 
the article as a whole. In gathering the in- 
tention allowance must be made fora certain amount 
‘of latitude of writers in the public presa. 


Appeal from an order of the Additional 
District Magistrate, Lahore, dated the 15th 
September, 1927. 

Mr. Duni Chand, for the Appellant. 

. Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 

JUDGMENT.—The appellant Ram 
Chandra is a Bachelor of Arts and is about 
twenty-four years old. On the 18th of 
April, 1927, be became the printer and 
publisher of sn Urdu Weekly, styled 
"Mehnat Kash.” He ceased to be so on the 
25th of May. Inthe meantime, on the 25th 
of April, 1927, an article ‘“Khun-i-Nahaq” 
was published in his paper. He has been 
convicted under s. 124-A of the Indian 
Penal Cede in connection with this article 
and sentenced to two years’ rigorous im- 
prisonment together with a fine of Rs, 500 
and in default of payment of the fine to six 
months" further rigorous imprisonment, 


" 
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T agree that the gist of this offence lies 
in the intention of the writer, which ia not 
to be gathered from isolated or stray: 
passages here and there but from a fair and 
generous reading of the article as a whole: 
Further, in gathering the intention allow: 
ance must be made fora certain amount of 
latitude of writers in the public press, 
Applying this test to the article in ques- 
tion, I have no hesitation in holding that it 

. comes withins. 124-A of the Indian Penal 
Code. 
intentionof the writer was to bring into 
contempt and hatred the 


asking for subscription for the appeal in 
the Kakori case was only the pretance em- 
ployed for doing so, The words used, which 
itis not necessary to discuss clearly reflect 
the intention of the writer. 


* 
Whatwas principal urged before me 


was, that the sentence was excessive in 
view of the fact that the appellant wasa 
man of no influence and the newspaper. in 
question had a very small circulation. It 
was further pointed out, that ai the time in 
question, though there was communal 
tension, there was no bad feeling against 
the Government. It appears to methat the 
publieation of the article was due to sheer 
recklessness. When, however, tha appel- 
lant was questioned by the Magistrate he 
practically repeated what was said in the 
article. The words he then used show 
that his intention was to bring into hatred 
and contempt ths Government esiablished 
by law in British India. It is true that at 
a later stage he putin a written statement 
-in which he claimed that "the article was à 
fair and legitimate criticism on the punish- 
ments awarded in the Kakori case" [Ram 
Prasad Bismal y. Emperor (1)] and that 
he had no intention to bring ihe Govern- 
ment into hatred or eontempt.' 

In these circumstances a substantial 
sentence of imprisonment is called for, 
though, in my opinion, the sentence is 
excessive, I, therefore, accept his appeal 
to the extent "of reducing the seatence to 
six months’ rigorous imprisonment together 
with a fine of Rs. 150 and in default of 
payment of the fineio three months’ fur- 
ther rigorous imprisonment, 

R, L. ] 

A. N.A 

(1) 106 Ind. Cas. 721; -1 Luck. Cas. 339; A. I. R. 1037 


d 369; s I. Or. 449; 2 Luck. 631; 28 Cr. L.J, 


Appeal parti accepted, 
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There can be no doubt that the: 


) Government’ 
established by law in British Indiaand the: 
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LAHORE HIGH COURT. 
Misounvannous Sxcond Oivre APPsAL.No. 
1670 oF 1927. 
December 21, 1927. 
Present:—Mr. J ustice Tek Chand. 
LAJ PAT RAI—SURETY—APPELLANT 
versus 
Turu DAULAT RAM-BHANA MAL— 
JunGuxExT-DESTOR AND HARI CHAND— 
— DROREER-HOLDER— RASPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 115—~ 
Punjab Courts Act (VI of 1918), s. 4y—Misconstruction 


of document—Revision—Interference, 
Misconstrnotion of a document is not- a sufficient 


ground for interference in revision. 

Miscellaneous second appeal from an 
order of the Senior Subordinate Judge, 
Jullundur, dated the 10th March, 1927, 
affirming ‘that of the Subordinate Judge, 
Fourth Olass, Jullundur, dated the 18th 
December, 1926. 

ron Badri Das, R. B. for the Appel- 


lan 

Mz Shiv Charan Das, for the Respond: 
ents. 

JUDGMENT,—A money decree for. 
Rs, 488-7-6 was obtainad by the Firm Hamit 
Chand-Hari Chand against one Daulat Ram, 
The decree-holder applied for execution by 
arrest of the judgment-debtor. The judg- 
ment-debtor was brought under arrest on 
the 3rd of May, 1920, but was released on 
Lajpat Rai appellant, executing a surety 
bond. Later on, the decree-holder applied 
for recovery of the decretal amount from: 
the surety Lajpat Rai, but he denied 
liability on. the ground that under the 
terms of the surety bond his liability had 
not yet arisen. The trial Court found 
against him and held that he was liable. : 
This order was upheld on appeal. : 

A second appeal has been preferred by 
the surety but this appeal is clearly 
incompetent. The execution proceedings 
in which the surety bond had been executed 
related to a decree passed in a suit the 
value of which was below Rs. 500. The 
suit was of a small cause nature and in 
such acase no second appeal lies under 
s. 42 (2) of the Punjab Courts Act. ` 

Mr. Badri Das has asked to treat the 
memorandum of appealas one for tevision 
and has urged that the lower Courts have 
misinterpreted the surety bond. - There is 
no doubt that the bond is not very\happi- 
ly worded, but misconstructions,: « of a 
docament (even if established) “is not a 
sufficient ground for JEN on. the 


revision side, 
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Accordingly I hold that no appeal lies 
and there is no ground for interference on 
revision. The appeal is’ dismissed with 
costs. aan | 


R. b. Appeal dismissed. 


LAHORE HIGH COURT. 
Beconp Civin APPHAL No, 1873 
oF 1927. 
December 22, 1927. 
Present :~Mr. Justice Zafar Ali. 
Tas SECRETARY or STATE rog INDIA 
— DEFENDANT—APPELLANT 
peu versus 
HAKIM SINGH—PLaiNTIFF AND CHET 
SINGH—Dzrenpant— RESPONDENTS, 
Burden of proof —Document registered —Incorrect- 
ness of recital, burden of proving. 
Where a party has admitted a fact in a registered 
document executed by him, it isfor him to prove that 
the admission therein ig incorrect. 
i Chandra Kunwar v. Chaudhri 
referred to. 


Second appeal froma decree of the District 
Judge, Amritsar, dated the lst June, 1927, 
reversing that of the Subordinate Judge, 
Third Olass, Amritsar, dated the 21st 
August, 1926. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Appellant. 

JUDGMEN T,—No body appears in this 
Court on behalfof the respondents. 

The plaintiff had by a registered deed 
gifted certain houses to his Bons but his 
' ease was that the gift was inoperative and 


"Narpat Singh (1), 


invalid and had never been acted 
upon because possession .had_ never 
been delivered to the donees. But he 


produced no evidence whatsoever in support 
of this plea-and the trial Court dismissed his 
guit for a declaration that the houses belong- 
ed to him. : On appeal the learned District 
Judge decreed his suit finding that the 
gift was invalid because it was not followed 
by delivery of possession.. But in the deed 
itself it was recited that possession had 
been delivered to the donees. A party 
who executed and registered a document 
should prove that a recital made therein 
was incorrect. In Chandra Kunwar v, 
Chaudhri Narpat Singh (1) their Lordships 


(1) 29 A. 181; 9 Bom..L. R. 287; 2 M. L. T. 109; 17 
M. L.J. 103; 5 O. L. J. 119; 11 G. W. N. 321; 4 A. L.J. 
102/(P. 0 
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ofthe Judicial Corimitteeheld that “what a 
party himself admits to be true may 
reasonably be presumed to be so" and 
until the presumption was rebutted 
the fact admitted must be taken to be 
established. . In that case also there was an 
admission in a document, Asin the pre- 
sent case the admission in question made 
in a registered deed was not shown to be 
incorrect, it must be taken to be correct and 
the plaintiffs suit must fail I, therefore, 
accept the appeal, set aside the order of the 
lower Appellate Court and restore that 
of the trial Court. The plaintiff shall 
pay the defendant's costs throughout. 

R. L. Appeal accepted, 


LAHORE HIGH COURT. 
Szconp Crvin AppeaL No. 1505 or 1927. 
November 5, 1927. 

Present :—Mr. Justice Dalip Singh. 
DAULAT RAM AND OTHE&S— 
PLAINTIFFS—ÁPPELLANTS 

versus . 
BALLU-—DEFENDANT—HESPONDENT, 

Practice—Documents not duly exhibited —Court'e 
power to look at them—Fresh trial, necessity of.— 
Limitation Act (IX of 1908), Sch. I, Art. 142—Suit for 

ossession—Allegation of possession and dispossession 

defendant—Onus of proof—Civil Procedure Code 
(Act V of 1908), O. XIII—Objections relating to admis- 
sion of*documents at late stage. 

Where a suit for possession is based on the 
allegations of possession and dispossession by. defend- 
ant it is for the plaintiff to prove his possession 
within 12 years and not for the defendant to prove 
his adverse possession for more than 12 years. [p. 
375, col. 1.] 

Jai Chand v. Girwar Singh (1) and Ismail v, Ibrahim 
(2), distinguished. 

Where parties have not made the non-compliance 

by the Court of the provisions of O. XIII, Oivil Pro- 
cedure Code, a ground of complaint at the earliest 
possible opportunity they should not be allowed 
to raise the point in second appeal. [p. 375, col. 2.] 
, An Appellate Court is not debarred from looking 
into documents filed in a case even though they have 
not been duly printed and exhibited in appeal. 
[p. 375, col. 1.] 

Secretary of State for India v.  Sarla Devt 
Chaudhrani (8), and Sadik Husain Khan v. Hashim 
Ali Khan (4), distinguished. 


Second appeal from a decree of the Senior 
Subordinate Judge, Ludhiana, dated the3let 
March, 1927, reversing that of the Subordi- 


nate Judge, Fourth Olass, Ludhiana, dated 
the 4th November, 1926. no 
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Mr. Dev Raj Sawhney, for the Appellants. 

Mr. Mohammed Amin Khan, for the Re- 
Spondent, 

JUDGMENT.—The plaintiffs in this 
case sued for possession of a house shown 
red inthe plan annexed to the plaint. 
They alleged possession and dispossession 
by the defendant. On appeal thé learned 
Senior Subordinate Judge held that the 
plaintiffs on their own evidenee had not. 
been able to prove that they had ever 
been in possession of the house. He fur- 
ther accepted the defendant's evidence that 
the defendant had been in possession for 
a long time, more than twelve years, and ` 
he, therefore, dismissed the suit as time- 
barred. The plaintiffs appeal and their 
learned Counsel has endeavoured to argue 


that the defendant: should have proved . 


adverse possession and the plaintiffs should 
not have been'called upon to prove their 
` possession within 12 years. Jai Chand v. 
Girwar Singh (1)and Ismail v. Ibrahim (2). 
have been cited. in support, but those 
.were suits on title without allegation .of 
possession and dispossession, This con- 
-tention of the Counsel for the appellant is, 
therefore, incorrect. 

Counsel has next contended. that the 
-documents produced by the defendant and 


in fact most of the documents produced by . 


-either side have not been duly exhibited 
-and has cited Secretary of State for India 
v. Sarla Devi Chaudhrani (3)and Sadik 
Husain Khanv. Hashim Ali Khan (4), a 
Privy Oouncil ruling, as laying down that 
in such a case there must be a retrial, 
The Privy Council, in my opinion, do not 
lay down anything of the kind. Their 
Lordships merely stated that in future 
to avoid the great difficulty which arises 
before their Lordships in determining 
what documents wereor were noton the 
record they would not for purposes of ap- 
peal before them look at any documents 
that had not been duly-exhibited. It is 
to beobserved that their Lordships stated 
that they would not, not that they could 
not, look at these documents. It is obvious 


1) 52 Ind. Cas, 366; 41 A 669; 17 A. L. J. 814. 
2) 89 Ind. Cas. 995; 1 Lah. Oas. 323; A. I. R. 1926 


Lah. 13. 2 
. (3) 79 Ind. Cas. 74; 5 Lah. 227; A. I. R. 1924 Lah. 
: 848 


(4) 36 Ind. Oas. 104; 38 A. 627 at p. 664; 31- M. L. J. 

. 607; 14 A. L. J. 1248; 19 O. O. 192; 18 Bom. L. R. 1037; 

31 O.W. N. 130; (1916) 2 M. W. N. 577;21 M. L. T. 

40; 1 P. L, W. 157; 4 O. L. J. 22; 25 0. L. J. 363; 6 L, 
-NT. 978; 10 Bur. L. T. 140; 42 I. A. 212. (P. O).. 
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that befora their Lordships of the Privy 
Council there must be considerable diffi- 
culty in determining what documents 
had been produced and what not. Those 
considerations would not necessarily apply 
in every case in this country, In Secretary of 
State for India v. Sarla Devi Chaudhrani (3) 
no doubt it was stated by a Division Bench 
that they would in that case have ordered 
a re-trial as the documents had not been 
duly exhibited. But that decision was 
obiter because Counsel on both sides agreed 
to allow the documents which had been 
put into be taken as evidence. I do not, 
therefore, think that that is binding on 
me. To make my meaning clearer I would 
refer to the rulesof this Court by which 
documents on which either side wished to 
rely ona first appeal have to be printed, 
It isopen to the Court to refuse to look at 


* documents that have not been so printed 


but Ihave never heard it eontended that 
the Court is debarred from looking at such 
documents. Of course, the Court should 
always consider before looking. at such do- 
cuments whether the other side was being 
prejudiced in any way by this fact, but I 
know of noruling that the Court could 
not, ifit wished to, refer to documents 
which had mot been printed. Inany event 
this point was not raised before the lower 
Appellate Oourt by either side and I do 
not consider that it is open to any party 
who had not raised this point to raise it 


-for the first time in a second appeal mere- 


ly inorder to have a decision counter to 
himself set aside on that ground. When 
all is said amd done it is impossible for 
any party to compel the Court to observe 
the provisions of O. XLII, and if the par- 
ties have not made the non-compliance of 
the Court a ground of complaint at the 
earliest opportunity I do not think they 
should be allowed to rete such points in 
ond appeal thereafter, 
: Osuna for the appellants has further 
wished me to refer to a record of execution 
proceedings. Thereis nothing to show 
that these execution proceedings were ever 
produced or brought on the record of the 
present case. I, therefore, decline to look 
at them. The appeal, therefore, fails and 
is dismissed, In view of all the circum- 
stances of the case I do not think that 
osts is necessary. 
ee E ic Appeal dismissed _ 
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LAHORE HIGH COURT. 
`. MISOBLLANEOUS SECOND OIVIL APPRAL 
:.^ No. 1306 or 1927. 
i October 26; 1927. 
Presént:—Mr. Justice Dalip Singh. 
' THAKAR DATT-—DzonzE-HorpEg— 
: APPELLANT 
versus 
RAM SINGH—JUDGMENT-DEBTOR AND 
MUKAND LAL-—Suzszry—RzsPONDENTS. 
Civil Procedure Code (Act V. of 1908), s. 146— 
Execution against surety, whether diser etionary— 
Surety bond, enforcement of--Adjustment of decree, 
proof of. 
There is no authority for the proposition that s. 145, 


Civil Procedure Code, is not mandatory and that ` 


the Court can in its discretion refuse to execute 
a deed against the surety or that it ceases to have 
power to proceed against the surety where it has 
once taken action against the judgment-debtor. [p. 
377, col. 1 

“A surety bond in essence is no more than a contract 


for the due performance of a certain thing and a party e 


is entitled to have that contract enforced by the Courts 
unless there is some reason why it should not be 
8o enforced. [ibid.] 

Makanji Mavji v. Bhukhandas Nagardas (1), Tan 
Kin Shan v.U Che Si (2) and Abdul Hussein Essuf- 
' alli y. Mistri & Co. (3) distinguished. 

Where an execution of a decree is sought against a 
surety, it is competent to him to prove an adjustment. 
[p. 317, col. 2.] 

Miscellaneous second appeal from an 
order of the Additional District Judge, 
Lahore, dated the 19th February, 1927, 
reversing that of the Subordinate Judge, 
Lahore, dated the 9th November, 1926. 

Lala Badri Das, R. B., for ‘the Appel- 
lant. 

Mr. D. C. Ralli, for the Respondents. 

JUDGMENT.—The facts of this 
appeal are as follows:— ° 

The decrée-holder, Pandit Thakar Dutt, got 
Ram Singh, judgment-debtor, arrested in 
execution of a decree. Bhagat Mukand Lal 
stood surety for the appearance of the judg- 
ment- debtor on the 4th of August, 1926. It 
is not apparent on the record and neither 
Counsel has been able to show me 
under what section the Court purported 
to act in taking security from the judg- 
ment-debtor. Order XXI, r. 40, Civil Proce- 
dure Code, has been suggested by Counsel 
for the decree- holder. But there is no- 
thing to show that the conditions necóssary 
forthe application of this section were 
present to the Court’s mind or on the 
record at the time when this order was 
passed, 

On the 4th of August, 1926, neither the 
surety nor the judgment- debtor putin an 
appearance andon the application of the 
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decree-holder notice was issued to the 
Burety to show cause why the full decretal 
amount should not be realised from him 
in accordance with the terms of his bond. 
On the Ist of October; 1926, thé surety 
appeared and put in objections to the 
execution of the decree against liim on 
the ground that the judgment-débtur was 
ill on the 4th August, 1926; and, therefore, 
was unable to attend, and secondly, that 
the jud zment-debtor's Gounsél was present 
and that was sufficient appearance within 
the meaning of the bond on behalf of the 
judgment-debtor. Thé 29th of October, 
1926, was fixed for evidence of the parties 
on these issues and on the 29th of October, 
the judgment-debtor and all parties were 
present and the Court orderéd the arrest 
of the judgment-debtor. Before, liowever, 
anything was done the  judgment- 
debtor applied tobe given timeto make 
an application in insolvency and on his 
furnishing the requisite security the Court 
ordered him to be released, On the same 
date the case was adjourned to the Ist 
November, 1926, because it was represent- 
ed to the Court that the parties mightarrive 
at a compromise. 

On thelstof N PAE 1926, the surety 
putin an application stating that the decree- 
holder had compromised the case or had 
agreed to compromise against thé surety for 
Rs. 500 and that the surety was willing to 
pay a cheque for Rs. 500 to the decrée holder 
in accordancé with the arrangement made at 
the last hearing. The cheque was accord- 
ingly tendered dulyin Court. The Court 
then framed a preliminary issue as to 
whether the question of the parties having 
entered into a compromise could be gone 
into by him as the decree-holder denied 
thealleged compromise. The trial Court 
thereupon held that this alleged adjust- 
ment with the decree-holder could not be 
considered by him at all and that the surety 
had given no proof of the alleged illness of 
the judgment-debtor and, therefore, it held 
that the surety was liable for the decretal 
amount and directed that execution should 
also be issued out agaivst him, On appeal 
the learned Additional District J fudge held 
that the question of the compromise could 
not be goneinto by the Court at all and that, 
at best, it was an inchoate contract and 
as such could not, therefore, be pleaded 
in bar of the execution. He also held that 
the trial Court should have given an oppor- 
tunity to the surety to prove the fact of the 


| 
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llness of the judgment-debtor and that he 
would have been prepared to remand the 
case for this purpose. He, however, did 
not remand the cass as he decided on 
the authority of Makanji Mavji v. Bhukhan 
Das Nagardas (1), Tan Kin Shan v. U Che 
Si (2) and Abdul Hussein Essufalli v. Mistri 
&Co., (3) that s. 145 was not mandatory 
andthe Oourt could in ite discretion 
either refuse to execute against the surety 
or that, having taken action against the 
judgment-debtor the Court had no power 
also to proceed against the surety. - 

Mokanji Mavji v. Bhukhan Das Nagardas 
(1)and Abdul Hussein Essufalli v. Mistri 


& Co., (3) sre authorities under s. 55 (4) of the’ 


Civil Procedure Code and have no applica- 
tion to the present 
Shan v. U Che Si(2) the surety produced 
thejudgment-debtor two days after the 
due date and there were other factors 
also in the case; it was held by the Court 
to be substantial compliance withthe terms 
ofthe bond, In this ease; however, the 
judgment-debtor was not produced till 
nearly two and a half months after the 


due date and there is no explanation at 


present of the causes of this long delay. 
Therefore, it seems to me that none of the 
rulings réliéd on- by the learned Additional 
District Judgeapplied to this case at all and 
I hold that the learned Additional Dis- 
trict Judge was in error in discharging 
the surety from the liability incurred on 
the security bond. A surety bond in 
essence is no more than a contract for the 
due performance of a certain thing and a 
party is entitled to have that contract 
enforced by the Courts unless there is 
some reason why it should notbe so en- 
forced. | 


It has been further contended by the 
‘Counsel for the decree-holder that as the 
bond provides for the surety being liable, 
if the judgment-debtor fails. to appear 
and this term is quite unconditional, 
therefore, there can beno point in going 
into the question of the judgment-debtor’s 
illness. He has cited Rameshwar Das v. 
Sri Lal (4) in support of this contention. In 


(1) 86 Ind. Cae. 257; 48 B. 500; 26 Bom. L. R. 415; A. 
I.-R. 1924 Bom. 428, 
(2) 84 Ind. Cas. 998; 2 Rang. 567; A. I. R. 1925 Rang. 


5. 
(3) 64 Ind. Ons. 648; 46 B. 702; 23 Bom. L. R. 1263; 
A.I. R. 1922 Bom. 340. 
. (4) 65 Ind. Cas. 374; 44 A. 174; 19 A. L. J. 968; A. I. 
R. 1922 All, 390, à » 
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case. In Tan Kin | 


‘proved by the 


adjustment, 


yi 
that case, however, it was held that tha 
possible absenceof the judgment-debtor 
by reason of his conviction in a criminal 
case, wag. present to the mind of the 
surety who had full knowledge of all the - 
facts and circumstances of the case; 
There is nothing toshow that the present 
surety had in mind the possible serious 
illness of the judgment-debtor. I, , there- 
fore, consider that evidence may be led 
on this point and it will be for the Court 
to decide whether in view of all the 
circumstances the parties may be consi- : 
dered tohave bound themselvesuncondi- 
tionally or whether aseriousillness of the 
judgment debtor, if proved would excuse 
the surety (sees.56 of the Contract Act). 
Counsel for thesurety has further argued 
that the factum of compromise .can be 
surety. Counsel for the 
Gecree-holder urges that O. XXI, r. 2, 
bars or is not applicable to such an 
alleged adjustment. He further contends 
that as the so called adjustment was really 
an agreement to adjust, the Court could not 
take notics of such an alleged agreement 
toadjust even if it could take notice of an 
It seems to me thatthe Civil 
Procedure -Codeis not exhaustive, and an 
adjustment.might be proved unless there 
wassomethiüg to bar its proof. There is 
no reason why the ordinary rule of law 
should not apply and why a party should 
not beable to prove such an adjustment. 
Under O. XXIII, r. 3, if the decree-holder 
had brought a suit instead of putting in 
an application to execute the decree 
against the surety and the surety had 
alleged that a compromise had taken 
place, the surety could have proved such 
8 compromise. Itisat present impossible 
to decide whether the so called’ compro- 
mise was an adjustment or an agreement 
to adjust or what difference that fact 
would make in the case. I, therefore, allow 
the surety to put in such proof as* he 
likes asto the alleged compromise. The 
Oourt should, before proceeding to take 
evidence, recordin detail what the state- 
ment of the surety as to the place- and 


the time and the terms of the compro- 


mise is. After taking all the evidence 
both as tothe illness of the judgment- 
debtor and as te the terms of the compro- 
mise, if any,the Court will proceed to 
decide the case, Ileave it open to the 
Court to decide whether the agreement to 
adjust, as distinct from ‘adjustment, can 
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‘cannot be proved and Ileave it open to 

ihe Gourt to dedide whether on the fact 
proved as to illness of the judgment- 
debtor the surety's conduct is oris not ex- 
cusable. 
E acespt the appeal and remand the case 
to the trial Court for disposal. As both 
sides have succeeded to some extent, I 
make no order as to costs, which will 
throughout this case abide the event. 

B. L, Appeal acceptea: 
Case remanded, 


; LAHORE HIGH COURT. 

| Orvit Ruvision Petition No, 436 or 1827. 
January 11, 1928. 
Present :—Mr. Justice Harrison. 
BELI BAM— DEFESDANT— 
PETITIONER 
versus 

Firm RAM SARAN DAS-GURCHARAN 

DASS—PLAINTIFF—RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 
9. 25—Limitation, wrong decision on point of— 
Revision—Interference. : ; 

The High Court,in the exercise of its powers of 
revision under s. 25, Provincial Small Oause Courts 
Act, will not interfere where the judgment of the 
lower Court does substantial justice between the 
parties, even though the lower Court has failed to 
consider whether the suit is time-barred, 

Ghasita v. Sultan (1), followed. 

Petition for revision ofa decree of the 
Judge, Small Cause Oourt, Amritsar, .dated 
the 8th June, 1927, M 

Mr. A. R. Kapur, for the Petitioner. 

Mr. Hukam Chand Bhasin, for the Re- 

ent. 
sponda GMENT.—The only „point ' in 
this revision is that of limitation on 
which the judgment of the Small Cause 
Court Judge is silent. In Ghasita v. Sultan 
(1) dt was laid down thatin the exercise 
of its discretional powers of revision 
under s. 25 of the Provincial Small Cause 
Courts Act this Court will not interfere 
with an erroneous decision on & point 
of limitation where the judgment of the 


lower Court does substantial justice 
between the parties,  Ocunsel urges that 
this is not a case of an erroneous 


decision at all. It is 


decision but no b | 
ralsed in the 


truethat the point was 


(1) 11 Ind, Oas. 445; 93P. R.191l; 151 P.W, R. 
1911; 228 P. L, R. 1911. 
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pleadings, but thera is no reason to 
suppose that it was pressed atthe hear: 
ingand the silence of the judgment 
points to the fact thatit was not pressed. 
Substantial justice has certainly been 
‘done in the case and whether ~Art. 85 
does or does not apply, I do not think 
any sufficient reason has been shown for 
interference, E 
The petition is dismissed. : , 
E, L. Petition dismissed, 


bassa d 


LAHORE HIGH COURT. 
Second O1vit APPEAL No. 1099 or 1927, 
December 22, 1927, i 
Present ;—Mr. Justice Zafar Ali. 
TEJ RAM AND ANOTRER— DEFENDANTS 
i — APPELLANTS 
. versus 
SINGH RAM AND OTHEgS—P&E EMPTOR 
—Puiaintirrs—KISHEN LAL—VEenpor— 
DzEFENDANT— RESPONDENTS. 

Pre-emption—Proof of relationship—Two persona 
belonging to same caste and gdt—Inference of common 
descent. 

The mere fact that two persons belong to the same 
easte and got does not necessarily lead to the in- 
ference that they are descended from the same com- 
mon ancestor. | 

Kirpa v. Chinti (1) and Ghulam Hussain v, Sultan 
Mohammad (2), followed, 


Second appeal fiom a decree of the 
Additional District Judge, Delhi, dated the 
28th February, 1927, reversing that of the 
Subordinate Judge, Third Olass, Delhi, 
dated the 8th February, 1926. | 

Mr. Shamair Chand, for the Appellant. 

JUDGMENT.—The plaintiffs were 
entitled to sueceed in their claim forpre- 
emption if they were related to the vendor, 
Disagreeing with the trial Gourt, the 
lower Appellate Court has found that the 
plaintiffs were related to him because they 
both belonged to the same got and also be- 
cause the vendor admitted that they were re- 
lated to him in the ninth or tenth degree. 
There was no pedigree-table to prove the re- 
lationship and the statement of the vender 
that the plaintiffs were related to him 
to the ninth or tenth degree or might be 
80 related to him wasinadmissible in evi- 
dence because he had no personal know- 
ledge of the alleged relationship. In 
Kirpa v. Chinti (1) and Ghulam Hussain v. 


(1) 77 Ind. Cas. 518; A. I. R, 1923 Lah, 530, 
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Sultan Muhammad (2) it was held that the 
mere fact that two persons belong to the 
me caste and got does not necessarily lead 
to the inference that. they are descended 
from the same common ancestor. , 
_ I, therefore, accept the appeal, set asid 
the decree of the lower Appellate Court 
andrestore that of the trial Court. The 
respondent who has failed to appear in this 
Qourt will pay the appellante’ costs through- 
out. . 

RE Appeal accepted, 

(2) 39 Ind, Oas, 717; 8 P. W. R. 1917, 


[nce dn d 


LAHORE HIGH COURT. 
BEOOND Crvir APPEAL No. 3108 of 1924. 
. November 10, 1927. 
Present;-- Sir Shadi Lal, Kr, Chief Justice, 
and Mr. Justice Zafar Ali. 4 
DEWAN CHAND-—DEFENDANT— 
. j APPELLANT | 

ii versus 
.DODA SINGH-—PrarsTIEE RESPONDENT. 

Registration Act (XVI of 1908), ss. 76 (b), 77—Com- 
pulsory registration, application for—Order refusing 
registration without reasons, legality of— Civil. suit, 
competency of. 

An application for compulsory registration of a 
deed was presented to the Registrar and it was 
resisted by the executant on the plea thatthe date 
of execution of the deed had been changed without 
his - consent. The Registrar without making any 
enquiry passed an order refusing to register the 


ERE but gave no reasons in support of that 
order: * 

Held, that the order of the Registrar was one 
under s. 76 (b), Registration Act and a civil suit 
under s.77 of the Act was competent. 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 17th 
October, 1924, affirming thatof the Sub- 
ordinate Judge, Second Class, Rawalpindi, 
dated the 8th February 1924. e 

Mr. Gobind Ram Khanna, for the Appell- 


ant. 
Bhagat Ram Das, for the Respondent. 


. JUDGMENT.—This appeal arises out 
of an execution action brought under s. 77 
of theIndian Registration Act for a decree ~ 
directing that a mortgage-deed should be 
registered. The facts relevant to the ques- 
tion of law are briefly these: — 

The plaintiff Doda - Singh presented to 
the Sub-Registrar for registration a mort- 
gage-deed alleged to have been executed 
by the defendant Dewan Chand, The’ Sub- 


BALEISHAN DAB fj, JENDO. 


' Registration Act. 


TE 
Registrar thereupon issued a summons tö 
the defendant to appear before him, but 
the defendant made no appearance in 
answer to the summons. The Sub-Registrar 
then passed a cryptic order refusing to 
register the document, apparently on the 
ground that the execution thereof had been 
denied by the defendant, 

The plaintiff, thereupon, moved the Regis- 
trar by a petition for the compulsory 
registration of the deed and this applica- 
tion was resisted by the defendant on the 
plea that the date of the execution of the 
deed had been changed without his consent 
from -the 20th March, 1922, to the 17th 
March 1922, The Registrar, without making 
any enquiry, passed an order refusing to 
register the document; but gave no reasons... 
in support of that order. 

Now the learned District Judge holds 
tifat the order of the Registrar was passed 
under s. 76 (b) of the Registration Act and 
we concur in that conclusion. It is clear 
that the alleged alteration in the date was 
made by the defendant himself, as he 
affixed his own signature to the altered 
date, . The Registrar was entirely wrong in 
not making any enquiry into the matter, 
and his order amounted to a refusal to 
register the document on the ground of the 
denial of execution. : " 

For the aforesaid reasons we hold that the 
guit was rightly brought under s: 77 of the 
We accordingly dismiss 
the appeal with costs. 


RL Appeal dismissed, 


LAHORE HIGH COURT. 
Sroonp OivIL APPBAL No. 208 or 1927. 
April 11, 1927. . 
Present:—Mr. Justice Zafar Ali, * 
BALKISHAN DAS AND OTHEES 
—PLAINTIFF3— ÁPPELLANTS: 
; versus 
Musammat JENDO-—DkFENDANT— 
RESPONDENT. "T 

Court Fees Act (VII of 1870), s. 7 ix, Sch. T, 
Ari. I—Ejectment suit decreed on payment of certain 
sum—Appeal by plaintiff, for avoiding condition— 
Court-fee. r ; 

Where a decree! grants relief on payment of a 
cartain sum to the defendant, the Court-fee payable 
oathe m3morandum of appeal against so much of 
the decree as directs payment, is ad valorem on the 
sgid sum irrespective of the nature of the suit, 


Be0 - 


Lekh Ram v. Ramji Das (1), In ve Porkodi Achi 
(2) and Hasdeo Han v. Sri Krishn Gir (3), followed. 
Second appeal from a decreeof the 
District Judge, Dalhi, dated the 11th Octo- 
ber, 1926, reversing that of the Sub-Judge, 
First Class, Delhi, dated the 16th April. 19206, 
Lala Mool Chan, R. S , forthe Appellants, 
Mr. Shamair Chand, for the Reepond- 
ent, MN 
JUDGMEN'T,—This was a suit in 
ejectment and to recover arrears of rent, and 
the reliefs sought were valued at Rs, 5-14 6 
and Rs. 35 7.6 for purposes of Court-fees 
and jurisdiction respectively. The property 
that had originally been leased was a plot 
of land or site in Delhi with perhaps a kacha- 
structure: on it for residence The tenant 
had, however, converted it into a pakka 
house. The suit was tried by a Sub-Judge, 
First Olass, who granted the plaintiffs land- 
lords a decree for possession but subject to 


the condition that they should pay Rs, 10,000. 


to the defendant as compensation for: the 


house. 1 
lodged an appeal in the Court of the Senior 


Subordinate Judge valuing itat Rs. 41-6. 


as they had valued the suit. The Senior 
Subordinate Judge returned the appeal 
for presentation to the proper Court holding 
that the appeal béing against an order ofa 
Sub Judge, First Olass was not cognizable 
by him. Theappeal was then filed in the 
District Court but by that time it had 


bacome time-barred. The District Judge 


refused to extend the limitatioi and dis- 
missed the appeal as time-barred” holding 
that the appellants’ Counsel had not acted, 
with due care and attentior in presenting 
the appeal in the Court “of tle Senior 
Subordinate Judge. MI 

The plaintiffs have come up tó this Court 
in second appeal and have valued itas 
before at Rs, 41-6. The respondent's 
O punsel raises a preliminary objection that 
the, appeal is not properly stamped. He 
argues that as the appellants seek to avoid 
payment of Rs. 10,000 that is the subject- 
matter of dispute in appeal and the appeal 
must be valued at that amount.. The appel- 
lants' Counsel replies that having regard to 
the nature of the suit its value according 
tos. 8 ofthe Suits Valuation Act for the 
. computation of the Oourt-fees and for 
- purposes of jurisdiction should be the same, 
and he contends that the value for both 
purposes should accordingly be computed 
as provided by s. 7,cl.9(c) under which 
the suit falls, This argument, however, 


BALKISHAN DAB 9$. JENDO, 


- point, runs as follows: 


Against this decree. the plaintiffs. 
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appears to be fallacious because the valus 
tion of the appeal must be in accordance: 
with Art. 1 of Sch. I ofthe Court Fees Act, 
which lays down that. Court-fees should- be: 
paid, on the value of the- subject-matter in 
dispute. The question is what is tha 
subject-matter in dispute in the present 
ease and what is itsvalue. In Lekh Ram 
Ramji Das(l) the plaintiff-mortgagor wag” 
given a decree-for possession by redemption: 
on payment of Rs. 62,293. He denied his 
liability to pay any amount and appealed 
against the decree, It was held that Art. 1, 
Sch. I of the Court Fees Act applied to the 
appeal and not cl.ix of 8.7 and that the 
proper Court-feer was, theréfore, ad valorem 
on the amount of the subject-matter in 
dispute in the appeal. The head-note* to 
In re Parkodi Achi (2), which is aleo in 
‘In’ cases of appeals 
where the value of the subject matter of 
the appeal can be determined the Court-fee 
payable on the memorandum of appeal must 
be calculated on the value of the subject- 
matter. The test is what is the value of the 
relief granted which is sought to be got 
rid of, Wherea decree grants relief on pay- 
ment of a certain sum to the defendant the 
Oourt-fee payable on the memorandum of 
appeal against so much of the decree as 
directs payment is ad valorem on the 
said sum irrespective of the nature of the 
suit". 

Similarly in Basdeo Ban v. Sri Krishn 
Gir (3) it was held that where a plaintiff 
sues for possession of land claiming an 
un¢onditional decree or .admitting his 
liability to pay a certain sum and the Court 
requires him to pay asum which he dis- 
putes on the ground that he is not liable to 
pay that sum, he must pay Court-fee on the 
amount in question. 

Asin the present case the object of the 
appellant is to have the order of the Court 
below with regard to payment of Rs. 10,000 
set aside, the subject-matter in dispute 
should obviously be valued at that sum and 
he must pay Court-fee thereon. I, therefore, 
order the appellants to make good the 
deficiency in Court-fees within a period 
of two months from to-day. 

A. N, A. - Order accordingly. 

(1) 57 Ind. Oas. 215; 1 Lah. 234; 3 Lah. L. J. 370; 
144 P. L. R. 1920. . PM 

(2) 68 Ind. Cas. 444; 45 M. 246; 14 L. W. 624; 41 M. 
L. J. 587; (1921) M. W. N. 854; 30 M. L. T. 88; A. I. R; 
1922 Mad. 211. 

(3) 5 Ind, Cas. 941; 13 0. C. 62. 


^ *Head-note of 42 M.—[Ed.] 
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LAHORE HIGH COURT. 
Criminat Revision PETITION No. 166 
oF 1927. 
October 14, 1927. 

Present :—Mr, Justice Coldstream. 
F. BWYE—Accousrp— PETITIONER 
versus 
KIRK—OppositsE Perry, 

Divorce Act (IV of 1869), s. 61—Right to present 
divorce petition, whether precludes prosecution of 
adulterer—Penal Code (Act XLV ‘of 1860), s. 497. 

. Section 61 of the Divorce Act merely precludes a 
civil suit for damages by a husband against an 
adulterer. It does not forbid the Crown to prosecute 
and punish an alleged adulterer under s. 497, Penal 
Oode, when moved to do so by an injured husband, 
who is entitled to relief under the Divorce Act! | 

Criminal revision petition for quashing 
the connected proceedings in the Criminal 
Court.” 

Mr. Norman Edmunds, for the Peti- 
tioner. 

Mr. Sain Das, for the Opposite Party. 

ORDER,—The applicant is being pro- 
secuted in the Court of Mr. Phailbus, 
Magistrate, First Class, Lahore, unders. 497, 
Indian Penal Code, and is.at the same time 
being proceeded against as a co-respondent 
in a divorce petition (based on the same 
allegations as are made in the criminal 
action) presented by the complainant and 
now pending in the High Court. He 
asks: (1) that the criminal proceedings be 
quashed on the ground thats. 61, Indian 
Divorce Aot, renders the cirminal prose- 

- cution unmaintainable. In the event of 
this request being refused, he prays: (Z) 
‘that the criminal proceedings be stayed 
pending the decision of the divorce pro- 
ceedings. Mr. Edmunds, who appears 
for the petitioner, has addressed me at 
‘great length in support of his contention 
that the use of the words "suit" in s. 61, 
Indian Divorce Act, shows that the intention 
of the section was to bar not only civil 
suits but criminal prosecutions at the 
instance of a person competent to present 
a petition under ss. 2 and 10. Hé cannot, 
however, cite any judicial decision in favour 
of his interpretation. 

There is, in my mind, no doubt whatever 
thats. 61 was not intended to do anything 
more, and does nothing more, than preclude 
‘a civil suit for damages of the nature of 
English Common Law action for criminal 
conversation which lay at the suit ofa 
husband to recover damages against an 
adulterer, a form of action which had been 
abolished in England bys. 59, Matrimonial 
Qauses Act, 1857, L can find no authority, 


Baz KHAN 4), BMPRROR, 


-statutory or otherwise, 


Divorce Act, 


88] 
warranting Mr. 


Edmund's view that s. 61 forbids the 
Orown to prosecute and punish an alleged 


adulterer under s. 497, Indian Penal Code, 


when moved to doso by an injured husband, 
who is entitled to relief under the Indian 
There does not appear to be 
anything illegalin the prosecution and the 
request that the proceedings be quashed 
is rejected. 


- -After hearing Mr. Sain Das, who on 


behalf of the complainant-respondent, 
opposes the petition for stay of proceed- 
ings and having regard to all the cir- 
cumstances I think it proper to pass the 
following order. The proceedings will 
continue provided that: (1) the judgment 
is not pronounced till the divorce petition 
presented by the complainant has been 
disposed of and (2) Mrs. Kirk is not called 
uon to give evidence until after the 
date of the first hearing in the divorce 
proceedings. 


G. A. Petition rejected, 


LAHORE HIGH COURT. 
CriminaL Revision PmTITION No. 1487 
: or 1927. 

January 13, 1928. 
Present:—Mr, Justice Tek Chand. 
BAZ KHAN AND OTHERS—AÀCCUSED— 
PETITIONEKS 

e versus 
EMPEROR- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 842, 
5837— Prosecution evidence, recording of, after fram- 
ing of charge—Further examination of accused, neces- 
sity of—1llegality, whether curable. . 

Where some prosecution witnesses are examined 
after framing of the charge ib is incumbent on the 
Court to further question the accused under -s, 342, 
Criminal Procedure Code. - 

The provisions of s. 342, Criminal Procedure Code, 
are mandatory and omission to observe the pro-- 
visions thereof amounts to an illegality which cannot 
be cured under s. 537 of the Code. 

Lachhman Singh v. Emperor (1) and Durga Ram v, 
Emperor (2), followed. | UE 

Petition for revision of an order of the 
District Magistrate, Jhelum, dated the 
26th August, 1927, affirming that of the 
Honorary Magistrate, Second Class; Bhaun, 
dated the 13th August, 1927, 

Mr. Jalal-ud-din, for the Petitioners. 

Mr. Mulk Raj, for the Government Adyga 


cate, for the Respondent. . 


E 

JUDGMENT.—The petitioners Baz 
Khan and Khan Alam were convicted by 
the Honorary Magistrate, Bhaun, District 
Jhelum, unders. 325, Indian Penal Code 
and sentenced each to undergo rigorous 
imprisonment for four months and pay 
a fine of Rs. 50. The third petitioner 
Mirza has been convicted under s. 323, 
Indian Penal Code, and sentenced to pay a 
fine of Rs. 50 only. Their appeal was dis- 
missed by the District Magistrate and they 
neve come up to this Court on the revision 
side. 

After hearing Counsel forthe petitioners 
and for the Crown I am of opinion that 
this petition must succeed. The offence is 
alleged tohave been committed on the 
21st of May, 1927, and the First Informa- 
tion Report was made by Dhuman, lambar- 
dar (P. W. No. 6) on the 23rd of May, 1927, 
In this report the assailants mentione, 
' were Mirza petitioner and two other per- 
sons Ahmad and Mughal. The name of 
Khan Alam, who is the son of Mirza Khan, 
and Baz Khan, who is the son of Ahmad 
Khan, were not given atall, Subsequent- 
ly the Police, on the 12th of June, 1927, 
sent up Ahmad, Mirza, Baz Khan and Khan 
Alam for trial but did not challan Mughal. 
Of these Ahmad was acquitted by the 
trial Magistrate and the other three convict- 

ed as stated above. 

At the trial Dhuman, lambardar, appear- 

ed asa witness and stated that what was 
. entered in the First Information Report 
was correct, No explanation was given for 
the omission of the names of Khan Alam 
and Baz Khan petitioners'from the report. 
The report had been made on the 3rd day 
‘after full deliberation and the informant 
was alambardar, who knew or must have 
known the petitioners who were living in 
the same village. In these circumstances 
the omission of the nanies of the petitioners 
from the report raises serious doubts as 
. to their guilt, "The reasons given by the 
learned District Magistrate for explaining 
away this omission, are,in my judgment, 
wholly unsatisfactory. 

Then there is the further point that in 

this case the charge was framed after six 


‘witnesses for the prosecution had been 


examined. Subsequent to the framing of 
the charge three more witnesses for the 
prosecution were examined. After this had 
been done the accused were not further 
questioned by thé Court as they should 
have been under: 8, 342 (1), Oriminal Pro- 
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cedure Code. The provisions of this sec- 
tion have been held to be mandatory and 
the omission to-observe the provisions 
thereof amounts to- an illegality, which 
cannot be cured under s. 537, Criminal 
Procedure Code. See Lachhman Singh v. 
Emperor (1) and Durga Ram v. Emperor (2). 

For the foregoing reasons I accept the 
petition, set aside the conviction of all the 
three petitioners and direct that they be - 
discharged from their bail bonds, Fines, 
if paid, will be refunded. - 

R. L. . Petition accepted, 


(1) 98 Ind. Oas. 863; 7 Lah. 564; 2 Lah. Cas. 334; 
27 Or. L. J. 1007; A.I. R. 1926 Lah. 551; 27 P. L, R. 
(2) 86 Ind. Cas. 156; A, I. R. 1925 Pat. 343; 6 P, L, 


"T. 33; 26 Or, L. J. 716 


LAHORE HIGH COURT. - 
O1ivin Revision PETITION No. 906 
oF 1926, 

January 9,1928. `. 
Present:—Mr. Justice Addison. 
Mz. J. A. MATHEWGS—DEEFENDAN 

—PETITIONER 5 


versus 
Messrs. SINGLETON BENDA 
& Oo., Lro., LONDON—PuaintirF 
: — RESPONDENT. . 
Court Fees Act (VII of: 1870), Sch. I, Art. 18—- 
Revision from order dismissing objections to award— 
Codrt-fee. ` : i 
Court-fee' payable on a revision petition from an, 
order rejecting objections toan award is ad valorem 
on the amount of the decree based onthat award 
where it exceeds Rs, 25 under Art. 13, Sch. I, of thé 
‘Court Fees Act. E : 
- Narpat Rai v. Devi Das (1), followed. : 
Petition for revision of an order of the 
Subordinate Judge, First Class, Lahore, 
dated the 27th August, 1926. 
Mr. Aziz Ahmad, for the Petitioner. 
Mr. S. R. Laul, for the Respondent. 
JUDGMENT.—There was. an arbitra- 
tion in a pending suit and a decree 
followed the award. The objections of the 
defendant to the award were dismissed on 
the ground that they were put in after 
time, Against this decision the defendant 
has put in a revision petition on a ten rupee 
stamp. 
It is contended before me on behalfof the 
respondent that the Court-fee should have 


been paid ad valorem, When the petition 


108 I. 0, 1928 


was first presented tothe Deputy Registrar 
he pointed out to the Counsel in a note that 
Court-fees should have been paid on 
the full decretal amount and he gave 
numerous authorities to this effect. He 
asked Counsei to putin a petition, which 
was returned to him, within a week, 
Twenty days later the petition was again 
presented to the Deputy Registrar with a 
note that the deficiency in Court-fees had 
been made good. On this occasion the 
Court-fee had been made up to Rs. 10, The 
Deputy Registrar again pointed out that the 
Court fee was insufficient and should be on 
the decretalamount. Counsel's note in reply 
to Daputy Registrar’s objection was thata 
ten rupees stamp was sufficient in accord- 
ance with Narpat Rai v. Devi Das (1). 
How this came to be written is difficult to 
understand as the ruling clearly lays down, 
like the ether rulings which had been 
quoted, that ad valorem Court-fees were 
necessary. Counsel, therefore, had a suffici- 
ent opportunity to pay ad valorem Court- 
fees but declined to do so, quoting in his 
support a clear authority against him. In 
these circumstances I have no hesitation in 
applying Lekh Ram v. Ramji Das (2) and 
Fatieh Singh ^v. Babu Ram (3) 1. e, I 
dismiss this revision petition, as it has not 
been stamped properly. In the circumstances 
described, I refuse to give any further time 
to make good the Oourt-fees. All that 
Counsel could state to me wasthat he 
wanted time to consult his client whether 
he desired to pay the Court-fee or not. He 
was unable to state that he would pay the 
.Oourt-fee and that an opportunity should 
be given to him for this purpose. I allow 
the respondent his costs. 


R. L. Petition rejected. 

(1) 9 Ind. Cas. 388; 4 P. L. R. 1911; 13 P. W. R. 1911. 

(2) 57 Ind. Oas. 215; 1 Lah, 234; 3 Lah, L, J. 370; 
144 P. L. R. 1920. . 

(8) 67 Ind, Cas. 130; 3 Lah. L. J. 156. 





LAHORE HIGH COURT. 
First Orvin Appeat No. 679 or 1925, 
January 5, 1928. . 
Present:—Mr. Justice Tek Chand and 
Mr. Justice Bhide. ‘ 
NARAIN SINGH-—PLAINTIFF—APPELLANT 
versus 
SRI RAM AND OTHERS—DEFESDANTS-- 
i RESPONDENTS. 
Fraud—Relief sought on basis of fraud—Partieulara 
of fraud, necessity of, 


NARAIN SINGH 4, 


bet RAW. . 38 
It is a well-established proposition of law that in 


the case of an action based on fraud, particulars of 
fraud ought to be specifically given. ’ 


First appeal from a decree of the 
Senior Subordinate Judge, Jullundur, dated 
the llth February, 1925. à 

Mr. Shiv Charan Das, for the Respondents. 


JUDGMEN T.—Plaintiff sued in forma 
pauperis forthepossessionof three houses 
which had bsen'sold in execution of an ex 
parte decree for Rs. 264 passed against him 
inthe year 1911. The suit was instituted on 
the 8th May, 1923, but exemption as regards 
limitation was claimed on the ground that 
plaintiff was continuously absent from' 
British India since 1909 having first gone 
to Ceylon andthen to a Native State and 
came to know of the ex parte decree which 
had been fraudulently obtained and ex- 
ecuted in his abseneeonly on his return 
home in 1920. Plaintiff first made an 
application for setting aside the ex parte 
decree, but that having failed, the present 
suit was instituted. 

The learned Senior Subordinate Judge, 
- held- that the suit was barred by time 

and also by the rule of- res judicata and 
dismissed the suit, From this decision 
plaintiff has appealed. 


On the question of limitation plaintiff 
relied only on the oral evidence of a couple 
of witnesses, which appears to be worth- 
less. One of the witnesses deposed that he 
was living in plaintiff's house as a tenant of 
his wife some 10 years ago during plaint- 
iff's absence but he did not know when 
plaintiff retumned home. The other witness 
deposed that plaintiff returned home only 
four or five years ago (which comes to about 
1920-1921), but he was unable to say how 
long plaintiff was absent. He admitted 
further that he had not even seen plaintifi's 
house, The witnesses do not know where 
plaintiff was. It isimpossible to hold on 
this evidence that plaintiff was absent 
from "British India" and that he came 
to know of the fraud, if any, in connection 
with the ex parte decree and the saleof the 
houses within three years before the institu- 
tion of the suit. 

It was urged by.the appellant 
the learned Senior Subordinate Judge ` 
should have framed a distinct issue 
on the question of "fraud," This questicn 
was really involved in the issue as, to limita- 
tion; for to bring his suit within time 
plaintiff had to prove that there was "fraud" 


that 


-absence. 
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jn connection with the ex parte decree and 


the sale of the houses and that the “fraud” 
came to his knowledge within three years 
before the suit (cf. Art. 95 of Sch. I 
of the Indian Limitation Act). We find, 
moreover, on reference to the plaint that 
no particulars as regards the alleged 
fraud. were stated in the plaint itself. 
It is a wellestablished proposition of 
law that in the case of an action based 


on fraud such particulars ought to be 


specifically given. All that is alleged in 
the plaint is that the defendants first gave 
plaintiff's address at Jullundur and when 


.he could not be served at that address, 


stated that his whereabouts were unknown 
and got substituted service effected on 
him, without ascertaining his correct 
address. This by itself cannot be held 
to constitute “fraud” as it isnoteven alleged 
that defendants knew plaintiff's address and 
yet concealed it-deliberately from the 
Court. As the plaint itself does not disclose 
any “fraud” no useful purpose can be 
served by framing an issue as regards 
“fraud” at this stage and remanding the cage 
for a fresh decision. ' 

It appears from the plaintifi’s. own evi- 
dence that his wife and son were living 
in his house at Jullundur during his 
It can scarcely be believed in 
the circumstances that he could be ignor- 
ant of the ex parte decree and the sale of 
the houses till 1920 as alleged by him. 
The suit appears to be frivolous. Inany 
case, in view ofthe oral evidence produc- 
ed andtheabsence of any particulars as 
to "fraud" in the plaint itself, we have 
no hesitation in agreeing with the learned 
Senior Subordinate Judge that the plaint- 
iff has failed to prove his suit to be within 
time. n 
We accordingly dismiss this appeal with 
costs. i 


BL, Appeal dismissed, 


Hart RAM v, gatDA, 
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LAHORE HIGH COURT. 

Srconp Civrin APPEAL No. 2533 or 1927. 

January 4,1928. : 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Singh. 

HARI RAM AN» oTHERS—DBFENDANTS— 

; APPELLANTS 
versus 
ZAIDA AND ANOTHER— PLAINTIFFS 
AND JIT RAM AND ANoTRER—DEFENDANTS 
. — RESPONDENTS, 

Mortgage—Interest-—Interest after expiry of period 
-of mortgage at contractual rate, awarding of —Intevest 
as damages, Court's power to award. 

For the determination of the ‘question whether 
interest should be allowed on the mortgage after 
the expiry of the period of mortgage and whether 
the contractual rate should be presumed to hold good 
even after the expiry of such period, each deed has 
got to be construed in the light of its own terms and 
the surrounding circumstances, if any. [p. 385, col. 


1. 

Mathura Das v. Raja Narindra Bahadur (1), 
followed. : 

Where on the terms of a[mortgage-deed a Court 
holds that it was not the intention of the parties 
that the contractual rate of interest should continue 
to run after the expiry ofthe period of the mortgage 
itis competent to the Court to award interest as 
damages ata suitable rate. [ibid.] 


Second appeal from a decree of the 
Court of the District Judge, Shahpur at 
Sargodha, dated the 12th of June, 1923, 
varying that of the Senior Subordinate 
Judge at Sargodha, dated the 19th August, 
1922. 

Messrs. S. L. Puri, and Mehr Chand 
Mahajan for Mr. M. L. Puri, tor the Appel- 


lants. 

Dr. Khalifa Shuja-ud din, for the Re- 
Bpondents. ; 

JUDGMENT.—This is a suit for 
redemption of a mortgagee-deed dated 4th 
March, 1899. The suit was decreed by the 
trial Court in favour of the mortgagor.on 
payment of Rs. 2,088. On appeal the learn- 
ed District Judge enhanced the sum by 
Rs. 1,197 allowing simple interest on ihe 
originalsum of money lent upto the date 
when the mortgagee took possession at 
254 per cent, 

The mortgage. deed is & curious one. 
The mortgage was originally without pos- 
session for eight years. The interest rate 
stipulated was Rs. 2-1-6 per cent, per 
mensem, It was agreed that if at the end 
of eight years the principal and interest due 
if any had not been paid the mortgagee 
was to take possession and interest would 
cease to run when tke mortgagee took 
possession, The mortgagee was to remainin 
possession for five years after he had taken 
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possession and at the expiry of five years the 
mortgagor could redeem. The interest was 
‘payable annually otherwise compound 
interest was to be charged by the mort- 
gagee. 
found by both the Courts and has not 
been contested before us that ‘a sum of 
Rs. 2,088 was due by the mortgagor to the 
mortgagee. The mortgagee never took 
possession as he was entitled to do by the 
terms of the deed at the end of eight years. 
On the 3rd of March, 1919, the mortgagee 
brought a suit for possession. "This: was 
. deereed and-he ‘finally took possession on 
the 9th ofDecember, 1920. Thereupon the 
mortgagor brought the present suit for 
redemption on the 14th of June, 1920. 


-Various rulings have been cited: before ` 


us as to whether interest should be allowed 


at allon the mortgage after the expiry of © 


eight years and whether the contractual rate 
should be presumed to hold good even 


. afterthe expiry of eight years and that ifin- . = 


terest is allowed by way of damages whe- 
ther it should be allowed on the original 


sum of Rs. 348 or whether itshould be allow- - 
ed on Rs. 2,088 the sum due with interest and. 


compound interest afterthe expiry of eight 


years and if allowed what should be the - 


rate. 


It is "autflotert for us ‘to state that each ' 


deed has got to be constructed in the light 
of its own terms and the surrounding cir- 
cumstances, if any, proved, aswaslaiddown 
in Mathura Das v. Raja Narindar Bahadur 
(1) by their Lordships ofthe Privy Oouncil. 
On the terms of this deed we hold that it 
was not the intention of the parties that the 
contractual rate of interest should continue 
to run after the- expiry of the ‘stipulated 
period of eight years. At the same time we 
are also of opinion that interest’ by way of 


damages is allowable tothe mortgageeand : 


obviously itis to be reckoned on the sum 
due to the mortgagee at the ADI of eight 
years, namely, Rs, 2,088, 


As regards the rate we apalaken that . 


taking into account the security and all 
the circumstances of the case including the 
stipulations in the deed itself that a rate 
of 1 percent. per mensem from the 4th 
March, 1907, up to the date when the mort- 
gagee obtained possession, namely, the sth 
of December, 1920, is a proper rate to 
allow in this case. 


(194. 99:231. .138;1 6, W. N. 59; 6M. 
14; 7 Bar. P, C. J. 88; 9 ‘Ind. Deo, Q8) 28 (P. 0), 
T l 


ny 


MUNÉRI. RAM V. amin OHAND. 


` At the expiry cf eight yéars it was ` 


-order in execution proceedings, 


te J, 


~ $35 


We, therefore,-accept the. appeal so far 
as to enhance the sum of Rs. 2 ,088 fixed by 
the trial Court to Rs, 2,083 plus Rs. 3,445, ùe., 
Rs. 5,533 in all. The mortgagor will be 


entitled to redeem on ‘payment of this sim: 


withina period of six months from to-day 
with future'interest at the rate of 6 per cent, 
per annum till the date of payment of this 
amount. 

Plaintiffs to bear proportionate costs of 
the defendants throughout. 


The cross:objections fail and; are dismiss - 


sed, 


R Le Decree modified. 


‘LAHORE HIGH Savin 
O:vit Revisron PETITION No, 286 or 1926, 
January 18,1928.  . 
Present:—Mr. Justice Addison, . 
. MUNSHI RAM—DzónER-HorpER— 
PETITIONER 
Versus - 
AMIN CHAND—Jvupamext-DEBtor 
. — RESPONDENT., 
Specifi Relief Act (I of 1877), s.9—Appeal froth 
competency of— 
Execution of decree—Property incapable of physical 
possession—Symbolical - possession, necessity. 
‘giving. 


REDE M ina suit under s. 9 of the Specific Rélief 


A Ranai Lal Ghose v. J atindra Nath Chandra (1), 
followed. 


decree to give physical possession "of the property, 
symbolical possession of it should be given. - 


Petition for revision of an order of ihe : 


Subordinate Judge, Third Olass, J ullundur, 
dated the 2nd January, 1926. : 
Mr, Fakir Chand, for the Petitioner, 
Mr. R. C. Soni, for the Respondent. 
d UDGMENT.—The -plaintiff, under 
9 af the Specific Relief Act sued the de- 
fendant for possession of two sites, namely, 
the siteJ on which the defendant had 
built a wall and the site A on which the 
defendant had built a partion of a kotha, 


given by demolition of the wall on J and 


of : 


No appeal. lies from ‘an order made in. execution , 


. Where it-is not possible in the execution of & 


Tt was asked that possession should be. 


of the portion of the kotha on site A. The. 


suit was decreed but in revision it was 
held by this Oourt that the plaintiff was 
only entitled unders. 9 of the Specific 
Relief Actto a decree for possession of the 
sites and thatit could not be ordered that 
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the structures upon them should be demo- 
lished. Execution was applied for. The 
decree holder admittedly has got posses- 
sion of the site under the ‘wall J. The 
Executing Court has ‘refused to give him 
possession of the site A on two grounds, 
The first ground is that the site A is not 
sufficiently defined by the decree and the 
second that possession of the site A could 
not be given as it was enclosed with walls 
and roofed and thus physical entry for 
that purpose was not possible. Against 


this decision .the plaintiff-decree-holder ` 


has put in this revision in this Court. - 

-A preliminary objection was taken that 
the revision should be dismissed on the 
ground that an appeal lay to the District 
Judge. This is incorrect. Under the last 
clause of s. 9 of the Specific Relief Act 
no appeal lies in proceedings in a suit 
under that section. It was held in Kanai 
Lal Ghose v, Jatindra Nath Chandra (1) 
that no-appeal lies from an order made in 
execution proceedings in a suit under s. 9 


of the Specific Relief Act. With this 
nete I respectfully agree and follow 
t oM es 


The only question is as to site A. Coun- 
sel for the petitioner stated before me that: 
the walls round the site A have now fallen 
down and that physical possession can be . 
given. This isa question which. can -be . 
better gone into by the Executing Court. 
In any case itis clear that: symbolical 
possession ofthe site A can be given by 


fixing acopy of the warrant of possession - 
at the site A ina conspicuous place and ` 


proclaiming by beat of drum the substance 
of the decree, This should be done by the 
Executing Court if physical possession 
cannot be given. That would amount to 
possession under the decree, : 

The other objection takenby the Execut- 
ing Courtis obviously wrong. The-site A 
is clearly given inthe plan which is to 
the scale. ‘The exact area can be found 
from the plan and it is useless to say that 
the boundaries areindefinite and unknown. 
In a plan which is to scale this is impos- 
sible. The &boundaries are perfectly defi- 
nite and that isall that matters. It was 
the siteA on the planjwhich was decreed and 
itcan be ascertained definitely, 


I accept the petition for revision with 
costs of this Court, set aside- the rorder of 


(1) 42 Ind, Cas, 711; 45 O. 519; 26 O, L. J, 325; 22 
O, W, N, 446, 


RUSDAN LAL b. diiY Dadali, 


_for seven months. 
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the Executing Court, and direct it to pro- 

ceed with the execution of the decree in 

accordance with law and on the principles 

laid down above. 
R. L, 


Petition accepted. 


4 


LAHORE HIGH COURT. ` 
Civit Revision Paririon No. 430 or 1927, j 
December 22, 1927, 
Present:—Mr. Justice Tek Ohand. 
KUNDAN LAL, MINOR, TRROUGH HIS . 
MarsgNAL GRANDFATaEg SANWAN MAL— 
PLAINTIFF—PETITIONER 
"Versus 
SHIV DAYAL AND ANOTRER-—DREFENPANTS— 
RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), O. AXX,r. 41— 
Judgment of Small Cause Court, requirements of.” 
The judgment of a Small Cause Court should 
convey some indication that the Judge has applied 
his mind to weighing the evidence on the record and 
the mere use of the words “issues not proved and claim 
be dismissed” does not fulfil the requirements of law. 
Samand Khan v. Pir Bakhsh (1), Srambikkal 
Maliakkal Moideen Koya v..Kattaparambath Moideen 
e Atma Eam v. Ali Bakhsh (3) and Badri Das v. 
Ghulam Muhammad (4), referred to. 
Petition for revision of a decree of the 
Subordinate Judge, Fourth Class, exercis- 


- ing the powersof a Judge Small Cause 


Oourt, Lyallpur, dated the 19th April, 1927. 

Mr. Nanak Chand, for the Petitioner, 

Mr. Devi Das, for the Respondents. f 

JUDGMEN'T.—The plaintiff instituted 
asuit against the defendants for recovery 
of a certain sum of monéy alleged to be 
due as house rent. The defendants denied 
the tenancy. The plaintiff himself went 
into the witness-box and produced another 
witness. The defendants neither gave evi- 
dence themselves nor produced any witness. . 
The learned Judge of the Small Cause 
Court dismissed the suit in the following - 
judgment:— 

. “Issue first. Did defendants take the 
house sued for as tenants on Rs, 5 a month 
Issue is not proved. 
Plaintiff's suit is dismissed with costs, 
Defendants have no costs." 

In my opinion the learned Judge in 
disposing of the case does not seem to 
have applied his mind to the case and his 
judgment gives noindication that he weigh- 
ed the evidence and formed a considered 
opinion on the.point at issue, lt-has been 


P r 


oe 


108 I. ©, 1928 


laid down in numerous authorities that 
the judgment of a Small Cause Oourt 
should convey some indication that_ the 
Judge had applied his mind to weighing 
the evidence on. the record and that. the 
mere use of the words “Issue not proved 
and claim be dismissed” is inadequate 
under O. XX, r.4 of. the Civil Procedure 
Code. Reference may in this connection 
be made to Samand Khan v. Pir. Bakhsh 


(1), Srambikkal Maliakkal Moideen Koya ve 


Kattaparambath Moideen (2), Atma Ram v. 


Ali Bakhsh (3): and Badri Das w. Ghulam : 


Muhammad (4). 


Accordingly-I set aside the decree of the - 


Court below and return the record in order 

that the suit may be disposed of in accord- 

ance with law. Costs will abide the evént. 
R. L. ES Decree set aside. 
(1) 57 P, R. 1901 4 


(2) 90 Ind. Cas. 968;-49 M. L. J. 354: A. IR. 1923 


Mad. 1229. 
(3) 93 Ind. Cas. 632; 27 P. L, R. 135, 
(4) 95 Ind. Cas. 584. 


rU — n 


LAHORE HIGH COURT.: 
ORIMINaL APPEAL No. 1388 or 1927. 
January 31, 1928. 
Present:—Mr. Justice Broadway ` 
and Mr? Justice Coldstream. 
BUDHOO—Acouszp>—APPELLANT 
. versus 
EMPEROR-RESPONDENT. . 
Evidence Act (I of  18?2), s. 24—Confession— 
Inducement, threat, or promise cannot be inferred rom 
mere conjecture—Duty of Court to examine evidence, 
[tis not possible for a Court to hold that the 
making of a confession appears to have been caused 
by any inducement, threat or promise except upon 
évidence before it. The inference may be suggested 
by the confession itself or by the evidence of the 
prosseütion or by the evidence adduced ‘by the 
accused person or by the surrounding circumstances 


. which the Court is always bound to take into con- 


sideration but the conclusion cannot be reached on 
surmise or conjecture. [p. 388, eol. 1.] 2 

- Whether or not a confessionis admissible in evi- 
dence is a matter which is to be decided after a 


"full consideration of the evidence and the particular 


circumstances of each cage. ie 
- Emperor v. Dewan Kahar (3), followed. 


Oriminal appeal from an order of the 


Additional Sessions Judge, Ferozepore, 


dated the-5th November, 1927. 
Dr. Nand Lal, for the Appellant. 
. Mr. M. Sleem, forthe Government Advo- 


"eate, for the Ropa 


UDGMENT, i 
Broadway, d —One Amar Singh. of 


‘Sessions Judge. 
fession of the appellants was not a volun- 


BUDEOÓ v. EMPEROR ZH 20 708? 
- Mauza Sibian in the District ‘of Ferozepore 


was murdered on the evening of the 8th 
September, 1926: On the following morn- 
ing à report was. made by Hira Singh 
lambardar-who stated that he had been. 
informed by oue Sajjan that Amar Singh 


.had been killed by Nidhan Singh, Gurdial ' 


Singh, Gurdit Singh and. Budhu Mochi, 
all of Mauza Sibian. The Police went to 
the spot and discovered that. the four 
persons named could not befound.in the 
village, Gurdit Singh and Budhu were. 
ultimately arrested on the 22nd of Decem- 
ber, 1926. .Gurdial Singh gave himself 
up to Sodhi Lal Singh on the 25th -Decem- 
ber, 1926. Nidhan Singh is still abscond- 
ing. On the 5th January, 1927, Gurdial 
Singh made- a confession before. a First 
Olass Magistrate and on the 8th of January, 
1927, Budhu did the same. - These confes- 
sional statements implicated Sodhi Puran ~ 
Singh and after further investigation 


' Qurdial Singh was tendereda pardon and 


made an approver, while Puran Singh, 
Gurdit Singh and Budhu were committed 
to Sessionto be tried for the murder of the 
deceased Amar Singh. The learned Addi- 
tional Sessions Judge found that there was : 


"not enough reliable corroboration of Gurdial 


Singh approver's statement against Puran ` 


_ Singh, Gurdit Singh, who wére ‘ accord- 


ingly acquitted. The approver's statement 


as against Budhu was held to be suffci- ~ 


ently corroborated by his own confession 
and, being found guilty, he was sentenced 
to death under s. 302, Indian Penal Code, 


He has appealed and the case is also be- 


fore the Oourfunder s. 374, Criminal Pro» 
cedure Code. . i toed 

Dr. Nand Lal on behalf ofthe appellant 
has taken. us through the evidence in 
detail and has urged that the evidence in 


.the case is not sufficient to- warrant the 


conclusion. arrived at by- the learned 


He urged that the con-- 


tary one and that, therefore, it was inadmissi- ` 
ble’ under s. 24 of the Evidence Act. He 
referred to various authorities in support 
of hiscontention laying greater stress on 
Emperor v. Panchkari Dutt (1).. I have had 
already occasion to quote from this authori- 


ty in Partap Singh v, Emperor (2) and do 


(1) 86 Ind. Cas. 414; 52 O. 67; 29 O. W. N: 200; A. I. 


.R. 1925 Cal, 587; 26 Or. L..J. 782, 


(2) 93-Ind. Oas. 978; 6 Lah. 415: 9 Lah. Cas 72:7 


“Lah, L. J, 483; A. I, R, 1925 Lah, 605; 27 Or, L. J. 514, 


388. 


not, therefore, think it necessary to discuss 
that ease again. The circumstances that 
existed in Panchkari Dutt's case (1) do not 
éxist in the one under consideration and 
‘a8 was pointed outin Emperor v. Diwan 
Kahar (3) itis not possible for a Oourt to 
say that the making of a confession appears 
to have been caused by any inducement, 
threat or promise except upon evidence 
before it. ` The inference may be suggested 
- by the confession itself or by the evidence 
. ef the prosecution or by the evidence 
~. adduced by the accused person or by the 
"gurrounding circumstances which. the Jourt 
js always bound to take into consideration 
but the conclusion cannot be reached cn 
surmise or conjecture. Whether or nota 
confession isadmissible in evidence is a 
matter which isto be decided afterafull 
consideration of the evidence and the par- 
ticular circumstances of each case and in 
the present instance all that has been 
pointed out by Dr. Nand Lal is that the 
appellant, having been arrested on the 
22nd December, 1926, remained in the 
custody of the Police until the 8th January, 
1927, when his confession was recorded. 
Further it was urged that as the Sub- 
. Inspector (P. W. No. 28) Khan Muzaffar 
Khan had stated that he had consulted the 


Court Inspector and had decided to suggest . 


that one of the persons arrested should 
be made a witness, it must be inferred 
that an inducement was offered ora pro- 
mise made to the appellant which led 
him to make his confession on the 8th 
January, 1927. A reference to Muzaffar 
Khan's statement appears to me to raise 
the very opposite inference. He certainly 
states that on the 19th January, 1927, he 
had made up his mind after consulting 
the Court Inspector to propose the grant 
of pardon to either Gurdial Singh or Budhu, 
It is, however, perfectly clear from his 
gtatement that the consultation between him 
and the Court Inspector took place after 
the8th of January, 1927, when Budhu 
had made his confession. He, Muzaffar 
Khan, had. after the 8th January, 19927, 
two confessions before him, the one made 
on the Sth by Gurdial Singh and the other 
made on the 8th by Budhu ; and having 
regard to the fact that Sajjan, the man 
who had reported the matter to the lambar- 
dar, had, as he alleged out of fear declined 


(3) 72Ind. Cas, 981; 4 P.L. T, 186; A. I. R 1993 
Pat, 13; 94 Cr, Li, J, 497, 


. BUDHOO v. BMPHROR. 


+ 
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to give evidence as an eye-witness, if was 
only natural that the Sub-Inspector should 
have considered it advisable to attempt 
to get one of the two arrested persons, 
who had confessed, to give evidence. There 
is nothing inherently improbable in the 
&pprover's statement nor in the confession 
of the appellant. The one or two differ- 
ence, in their statement, which have been 
emphasised by Dr. Nand Lal, are in my 
judgment, minor ones and wholly immat- 
terial. 

The story told by the approver is that 
he and his, companions all of whom had: 
some sort of grudge against the deceased, 
had been hired by Sodhi Puran Singh to 
kill Amar Singh who had supplanted him 
as sarbarah lambardar in the village, that, 
they had been promised: Rs, 600 for 
the deed and that-on the day in question, 
8th of September, 1926. they had discovered 
that Amar Singh had gone out in connec- 
tion with his agricultural pursuits and 
that it would be a convenient opportunity 
to way-lay him on his return. Accord- 
ingly they had gone out armed with 
gandasas and a chhavi and ambushed him 
near a pond a short distance from the 
village. Gurdit Singh had caught the 
reins of his horse and then pulled him 
into the pond by his hair while the other 
three including the approver had hacked 
him to death with their weapons. After 
this the horse was tied ata little distance 
and Amar Singh's corpse dragged to one 
side. The approver and his companions 
spemt the rest of the night in the village 
and early inthe morning came to know 
that a report was to be made against them, 
They endeavoured to get Puran Singh 
to pay them Rs, 600 but being unable to get 
the money from him had absconded wander- 
ing about in various places ; till finally, 
Budhu and Gurdit Singh having returned 
to their village were arrested and the ap- 
prover himself thought it advisable to 
give himself up toSodhi Lal Singh, hoping 
that through his assistance he would get 
pardon. . 

Isee.no reason to doubt the approver's 
complicity in the murder of Amar Singh 
&nd agree with the learned Sessions Judge 
that his statement is sufficiently corroborat« 
ed by Budhu's own confession and I would, 
therefore, dismiss the appeal and confirm 
the sentence of death. i 

Coldstream, J.—I concur, . 

RL Appeal dismissed, 
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LAHORE HIGH COURT. : 
Sgconp Orvit APPEAT, No. 2129 or 1927. 
January ll, 1928. 
Present:—Mr. Justice Addison. 
HIRA LAL AND ANOTHER—DEFENDANTS 
— APPELLANTS 

versus f 

MILKHI RAM—PLAINTIFF—RESPONDENT. 

Joint wall—Portion raised on joint wall, owner- 
ship of—Right to open window on raised portion. 

Ina portion raised on an existing joint wall by 
one party with the acquiescence of the other, neither 
owner is at liberty to open windows without the 
‘consent of the other though the raised portion must 
also be considered to be a party wall [p. 390, col. 


Tinambhai Kamrüdin v. Rahimbhai Usmanbhai (2), 
followed. 
Chiragh Din v. Buta (1), distinguished. 
Second appeal from a decree ef the 
District Judge, Hoshiarpur, dated the 29th 
March, 1927, reversing that of the Sub- 


ordinate Judge, Third Class, Hoshiarpur, . 


dated the 25th. June, 1926. 
Pandit Nanak Chand, for the Appellants. 


JUDGMENT.—The plaintiff gued the 
defendants for an injunction tobe issued 
-to them to close two windows and a 
ventilator which they bad made in the wall 
of their third storey. It was alleged in the 
plaint that the wall geparating the two 
- houses was joint up to the first storey, by 
which was meant the grcund floor, and that 
the windows and the ventilator had been 
forcibly opened on the third storey of 
their house by the defendants. The defend- 
ants’ house is one of three stories but that 
of the plaintiff has two stories. Defend- 
ants pleaded that plaintiff was a tenant or 
raiyat and that the openings had existed 
for over twenty years. Later the plaintiff 
was allowed to take an additional plea that 
the openings interfered with his privacy. 
The trial Court held that the plaintiff 
owned his house, that the openings had 
been made within five or six years, that 
the plaintiff's privacy was interfered with 
and that by custom this privacy could be 
protected by the Courts. The defendants 
appealed. The learned District Judge 
held that the house belonged to the plaint- 
iff, that the openings had been made with- 
in six yearsand the suit was thus within 
time but that the plaintiff had not proved 
that hiscommunity observed purdah and 
also had failed to prove that at the time 
in question there was a custom by which 
persons were bound not to interfere with 
the privacy of others. The learned 
District Judge, however, then went oa to 
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state that the real points in the case had 
not been decided, namely, whether the 


. party wallin the firststorey (16, the ground 


floor) was joint and if so, what was the 
effect of the defendants having built on this 
joint wall for other two stories. He, there- 
fore, accepted the appeal and remanded 
the case for re-decision on these lines, at 
the same time refunding the stamp on 
appeal. Both sides seem to have “been 
content with this order. . i 
When the suit went back for re-decision. 
the trial Judge held that the: wall of the 
parties to the height of the first-storey (i. e. 
the ground floor) was notjoint. He found — 


. that there were four niches in‘ the wall 


on the plaintiffs side in this first storey 
while 10 or 11 rafters of the first storey, 
i.e, the ground floor, of the plaintiff rested 
upon the wall. In the second storey of the 
plaintiff's house, however, there were no 
niches on the plaintiff's side of the wall 
and no rafters rested on the wall in dispute 
on the plaintiff's side. He purported to 
follow Chiragh Din v. Buta (1) and held 
that the evidence did not establish that it 
was a joint wall to the height of the 
ground floor. He, therefore, dismissed the 
suit. 

On appeal the learned District Judge 
held that the facts proved established that 
wall was a joint wall to theheight of the 
first story, that is, the ground floor, 
and he distinguished Chiragh Din v. Buta 
(]) Following Imambhai Kamrudin v. 
Rahimbhai Usmanbhai (2) he held that the 
defendants must have built the wall to the 
height of their third storey on the joint 
wall, already existing to the height of the 
ground floor with theconsent or acquiescence 
of the plaintiff but that the raised portion 
must also be considered to be a party 
wall and that neither owner was at liberty 
to open windows in the portion so raised 
without the permission of the other. He, 
therefore, accepted the appeal and granted 
the plaintiff the injunction sued for. 
Against this decision the defendants have 
preferred this second appeal. 

There was evidence before the learned 
District Judge which he has considered 
when coming tohis finding that the wall 
is a patty wall up to the height of the 
first storey. His finding must, therefore, be 


accepted. 


(1) 82 P. R. 1888. 
(2) 87 Ind. Oas. 977; 49 B. 586; 27 Bom, L. R. 503; 


A. LR. 1925 Bom. 313, 


Be 
. The plaintiff did not even object in his 
Buit -to the raising by the defendants of 


the wall held to be joint to the height of: 


the first storey, that is, the ground floor, 
so that it must be taken that the plaintiff 
‘acquiesced at least in the raising of the 
wall. The cases, therefore, which state 
‘that oneparty cannot raise a joint wall 
"without the consent of the other do not 
“apply. Imambhai Kamrudin v. Rahimbhai 
," Usmanbhai (2) is, however, directly in point. 
It is tothe effect that ina portion raised 
on an existing joint wall by one party with 
the acquiescence of the other neither owner 
isat liberty to. open windows_without the 
consent of the other while the raised portion 
must also be considered to be aparty wall. 
'l should have thought that it would have 
been sufficient to protect the plaintiff's 
" right by adeclaration to the effect that he 


can close the openings whenever he desired : 


to use the reised portion for his building. 
‘I think, however, that I should follow the 
ruling referred to and I, therefore, dismiss 
thisappeal though I leave the parties to 
bear their own costs init. It will.remain 
forfuture decision, if necessary, whether 
the plaintiff can use the portion of the joint 
wall which has been raised by the . defend- 
ants without paying his share of the cost. 
R. L. Appeal allowed. 


LAHORE HIGH ÇOURT. 
Second Oivit APPHAL No. 1536 or 1927, 
December 12, 1927, 
Present:—Mr. Justice Tek Chand. 
GHULAM MOHAMMAD-—DEFENDANT— 
APPELLANT 


` versus - 
PIR BAKHSH-—PLAINTIFF AND 
. RAHMAT ULLAH AND ANOTHRR— 
DEFEN DANTS—RESPONDENTS, 

Muhammadan Law—S8pes successionis— Transfer or 
relinquishment of chance of succession by heir 
apparent, legality of—Specifie Relief Act (I of 1877) 

. s, .18, application of—Agreement to release spes 
successionis, enforcement of —Transfer of Property Act 
(IV of 1882), s. 6 (s). 

“The chance of a Muhammadan co-heir apparent to 
succeed to an estate is in the nature of a -spes 
successionis and as such is incapable of bein trans- 
ferred or relinquished. [p. 390, col. 2; P. 391, co]. 1 ] 

Sumsuddin Gulam Hoosein v. Abdul ; 
Kalimoodin (1), Asha Beevi v. Karuppan Chetty (2) 
and Rebati Mohan Das v, Ahmed Khan (3), followed 

In cases where tHe Transfer of Property Act applies 

s, 18 of the Specific Relief Act cannot be invoked to 
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‘Additional 
. dated the 24th March, 1927. 


Hoseein: 
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force an agreement to relinquish or release. à spes 
aa ag KENAN has been specifically declared to be 
void under s. 6 (a) of the Transfer of Property Act an 
so far as the release of the chance of a Muhammad an 
heir apparent to succeed to the estate ofa living 
ancestor is concerned the position is exactly the 
game as created bys. 6 (a) of the Transfer of Pro- 
party Act. [p. 391, cols. 1 & 2.] ] 
Second appeal from a decree of the 
District Judge, Jullundur, 


Mr. Fakir Chand. for Mr. Badri Dos, R. B., 
for the Appellant. 


Dr. Khalifa Shuja-ud-Din, for the Re- 
gpondents. «DIN 


JUDGMENT.—This is a dispute bet- 
ween two brothers in respect of partition 
of the property left. by their deceased 
father. The parties are carpenters resl- 
dent of Basti Sheikh Darwesh, a suburb 
of the town of Jullundur and are admit- 
tedlv governed by Muhammadan Láw. 

The relevant facts are that on tbe 1 Oth 
of January, 186, Pir Bakhsh plaintiff 
executed an unregistered deed of releage . l 
in favour of bis father Imam Din stating 
that he bad received one-half of a house 
from his father and had relinquished all 
his rights in the rest of his property. and 
that on Imam Din's death he. would claim | 
no share in his estate. On the 2nd of 
October, 1903, Pir Bakhsh plaintiff sold 
the half share in this house which he bsd : 


“got by the deed of release aforesaid to his 


father. Several years after Imam Din died 
and after his death the plaintiff instituted 
the present suit against his brother 
Ghulam Muhammad for partition of the 
property left by Imam Din. The other 
defendants are mortgagees from Ghulam 


.Muhammad,: The trial Court decreed the 


suit and the District Judge bas affirmed 
the decree and has dismissed the appeal. 
On second: appeal it has been urged. 
bv Mr. Fakir Chand on bebalfof Ghulam 
Muhammad defendant that the. plaintiff is 
bound by the deed of release which he 
had executed in 1898 and that having 
accepted a share in his father's property 
during his lifetime and relinquished all 
rights nf inheritance he cannot now turn 
round and claim a share in that property 
on the father's death. I am, however, of 
opinion that there is no force in this con- 
tention It is well settled that the chance 
of a Muhammadan co heir-apparent _ to 
succeed to an estate cannot be the subject 
of a valid transfer.of release. Jt is in the 
nature merely of a spes successionis and as 
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such is incapable of being transferred or 
relinquished, see Sumsuddin Gulam Hoosein 
v. Abdul Hossain Kalimoodin (|), Asha 
Beevi v. Karuppan Chetty (2) and Rebati 
Mohan Das v. Ahmed Khan (3), Tyabji's 
Muhammadan Law, page 41land Mulla's 
Muhammadan Law, page 29. Mr. Fakir 
Ohand for the appellant has not tried to 
controvert this position but he has argued 
that though the deed of release was in- 
effectual at the time it was executed it 
could be enforced on the death of the 
father when succession opened out and 
the estate vested in Imam Din’s heirs. In 
support of his contention he relies on the 
provisions of s.. 18 ofthe Specific Relief 


Act and on Malik Ala Bakhsh v. Ghulam- 


(4) and Bhagwati v. Chooli (5). -He urges 
further that as the provisions of the 
Transfer of Property Act are not in force 


.in this Province, the rulings under s. 6. 


(a) of that Act are wholly irrelevant. Of 
the two ruling cited by Mr. Fakir Ohand 
one was under Hindu Law end the other 
under Customary Law and it isa question 
which will have to bs determined some 
day by a larger Bench how far these 
rulings hold good in view of the latest 
pronouncement of their Lordships of 
the Privy Council in Ananda Mohan 
Roy v.Gour Mohan Mullick (6) where the 
leading Madras decision in Sri Jagannada 
Raju Guru v. Sri Rajah Prasada Rao (T) 
was approved, It may now be taken as 
settled law that in cases.where the Trans- 
fer of Property Act applies s. 18 of the 
Specific Relief Act . cannot be invoked to 
enforce-an.agreement to relinquish or re- 
lease a spes successionis which has been 
specifically declared to be void under s 6 
(a) of that Act. No doubt the Transfer 
of Property Act does not govern the 
present case, but so far as the release of 
the chance of a Muhammadan heir apparent 
to succeed to the estate of a living an- 
cestor is concerned the position is exactly 


31 B.165; 8 Rom. L. R. 781. 
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the same as created by s. 6 (a) of the 
Transfer of Property Act. I must, there- 
fore, hold that to such a ease s. 18 of the 
Specific Relief Actis wholly inapplicable, 
Accordingly I overrule the contention of 
Mr. Fakir Chand in this behalf. 

Though the plaintiff is not debarred 
from claiming a share in the estate 
father he is on equitable 
principles bound to bring into account 
at the time of partition the  pro- 


-perty received by him from his father 


by virtue of the aforesaid deed of release. 
As this property had however been sub- 
sequently sold to the father in 1903 for 
Rs, 51 he is bound now to account for that 
sum only. I, therefore, modify the pre- 
liminary decree passed by the Courts 
below to this extent and hold that though 


‘the plaintiff is entitled to: one-half share 


in the estateof the father he will get that 
hal? share less Re. 51. With this modi- 
fication the appeal is dismissed. Having 
regard to all the circumstances of the 
case I leave the parties to bear their own 
cosis throughout. ' 


. R. L. Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND. CIVIL APPEAL 
No, 491 or 1927 E 
. , Dacember 13, 1927.' 
Présents—Mr., Justice Tek Chand. 
MANI GIR AND OTHERS— JUDGMENT- 
DzsTORS —APPELLANTS 
- versus 
HAZARI GIR AND ANOTRE&—J UDGMENT- 
Destors, K S. YAQQINUDDIN KHAN — 
A¥OTION-PORGHASER AND KUNDAN LAL 
— DR rEE-HoLpsr— RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), ss. 104, 116, 
151, 0. XXI, rr. 90, 92, O. XLII, v. 1 ()) —Dismissal 
of objections to execution sale—Second appeal— 
Auction-purchaser, whether necessary party—Dis- 
missal of objections by Appellate Court for auction- 


-purchaser being not on record—Revision—Remand 


under inherent povers—Appeal, j 

Though an order under O. XXI, r. 92, Civil 
Procedure Code, cannot be made until the auction- 
purchaser has had notice of the preceedings, it ‘is 
not obligatory on the applicant to make the auction- 
purchaser a party to the application. Nor is it neces- 
sary that the notice to the auction-purchaser must 
be served in a particular manner-or within a 
particular period, p 394, col. 1.] 

Ajiuddin Ahmad v. Khudabux Khondkar (8) and 


“Sumitra Kuer v, Damri Lall (9), dissented from, 


àg3 . 


Bibi Zainab v. Paras Nath (10), Ganesh Bale Naik 
v. Vithal Vaman Mahalya (11), Ghazanfar Husain 
v. Ram Ratan (12), Abdur Rahman v. Har Narayan 
Das, (13), Iswardas Marwari v. Biseswar Lal Marwari 
(14), Sewak Ram v. Kundan Lal (15) and Kirpa Ram 
v. Nand Lal (16), followed. : 

An order disposing of objections to an execution 
gale under O. XXI, r.92, Civil Procedure Code; is 
only appealable under O. XLIII, r: 1 (j; and is, 
therefore, not open to second appeal. [p. 393, col. 


1] 

Jiwan Singh v. Sawun Mal (1), Jaggan Nath v. 
Daud (2) and Benode Behari Bhadra v. Ram Sarup 
Chamar (3), referred to. | . 

Where a Court rejects objections to an execution 

“gale on the ground that the. auction-purchaser was 
not brought on the record within 30 days, it refuses 
to exercise jurisdiction vested in it by law and the 
order is open to revision. [p. 393, col. 2.] 

Kharain v. Alliance Bank of: Simia (4), Raj 
Chandra Das v. Kali Kanta Das (5), Kedar Hura v. 
Asutosh Roy (6) and Umed Mal v. Chand Mal (T), 
followed. 

An order of remand under s. 151, Civil Procedure 
Code, isnot open to appeal. [p. 395, col. 1.] 


Miscellaneous second appeal from an 
order’ of the District Judge, Hissar, dated 


the 15th November, 1926, reversing that . 


of the Senior Subordinate Judge, Hissar, 
dated the 6th November, 1925. ` 
Mr. M. L. Puri, forthe Appellants. 
Chaudhri Zafrullah Khan, for the Re- 
spondents. 


'JUDGMENT.—Kundan Lal, respond- 
ent No. 4, to whom a certain sum of 
money was due by Kishen Gir deceased, 
Gosain of Mauza Jodhke in Sirsa Tahsil 
of the Hissar District, obtained a money- 
decree against Kishen Gir's five sons, two 
of whem were majors andthe other three 
were minors, The amount of the decree 
together with costs-was Rs. -1,561-14 which 
was recoverable only from the estate of 
the deceased. On the  deoree-holder's 
application, 539 bighas of land belonging 
to the deceased was attached and a pro- 
clamation for sale- was issued, it being 
specifically provided that only so much 
-of thp- land was to’ be sold as was suffici- 
ent to discharge the decretal amount. 

On the 17th July, 1925, Mani Gir, Kanwal 
Gir and Bhur Gir, the three minor sons 
of Kishen Gir deceased, filed an applica- 
tion in the Executing Court objecting to 
the attachment of the aforesaid property 
onthe ground that they were governed 
by agricultural custom, thatthe land was 
ancestral, that the- debts for the payment 
of which the decree had been passed had 
not been raised for necessity and were, 
-in any case, tainted with immorality. 
Before. these objections could be- disposed 
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of the auction was held on the 18th July, 
1925, and the bidfor Rs. 16,000 by Khan 
Sahib Yakin-ud-Din, respondent No. 3, 


‘for the entire land was accepted. The Sub- 
‘Divisional Officer, 


Sirea, who conducted 
the sale, noted that a number of persons 
were present atthe. auction but Yakin-ud- 
Din wasthe only bidder. He ‘also re- 
corded that Hazari Gir and his party were 
present and had protested that the price 
offered was too low and had requested that 
the land be re-sold at Sirsa, or in the 
alternative, the. judgment-debtors be. 
allowed to effect a privatesale with a view 
to raise the requisite money to pay off 
ihe decretal: amount. There is also:a 


note that the auction purehaser had not ~ 


paid 25 percent. of the sale price on ihe 
day on which the auction had taken 
place and that he had been asked .to 
deposit the amount inthe Treasury on the 
20th of July. U 


On the 20th Hazari Gir judgment-debtor 


appeared before the Sub-Divisional Officer 
‘and actually produced the entire decretal 


amount Rs, 1,561-14 in cash and prayed. 
that "the sale proceedings be stayed.” . 
On the same day the auction-purchaser 
Yakin-ud-Din also appeared with 25 per 
cent. of the sale price. ‘He was allowed by 
the Sub-Divisional Officer to deposit the 
amount into the Treasury, but the judg- 
ment-debtors were directed to make their 
submissions to the Executing Court, the 
Senior Subordinate Judge, Hissar. ` 


On fhe 21st July, 1925, the judgment- 
debtors, Hazari Gir and. Jugal Gir -filed 
application in the Executing Court alleg- 
ing a number of irregularities in publish- 
ing and conducting the sale. This applica- 
tion is headed “In re executiou case, 
Kundan Lal, decree-holder, versus Hazari 
Gir and others, judgment- debtors.” It may 
be noted that the. auction-purchaser was 
not specifically mentioned as a party to 
these proceedings. The Court directed 
that this application should come up for 
disposal together with the report of the 


‘auctioneer on the 24th July, 1925. On 


that date the judgment-debtors produced 
jn the Executing Court a receipt purport- 
ing to have been executed by the decree- 
holder on 22nd July, 1925, and to have 
been verified before the Tahsildar of 
Bhiwani, reciting that he had received 
the entire decretal amount from the 
judgment-debtors and that nothing more 


^ 
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was due to him. The Court direeted this: 
receipt to be placed on the record and. 
passed an order that as the auction-pur-- 
chaser was not present, proceedings would - 


be ex parte against bim. An issue’ was 
struck as to whether there had been irre- 
gularities in publishing and conducting 
- the sale which had caused any substantial 
loss to the’ judgment-debtors, and the 


hearing was adjourned to the 18th. August. 


'1925 for evidence. In the meantime the 
auction-purchaser paid the remaining three- 
fourths of the sale price on the 5th August, 
1925. On the lèth August, 1925, when the 


ease came up for hearing before the Court. 
appeared through: 


the auction-purchaser 
Counsel and: enquiry into the objections 
filed by tbe minor judgment-debtors Mani, 
Gir ete on thel7th July, 1925, and those 
filed by the adult judgment-debtors Hazari 
Gir ‘and Jugal Gir on the 2156 July, 1925, 
proceeded. They preferred separate appeals 
to the learned District Judge .who dis- 
missed the appeal preferred by Hazari 
Gir and Jugal Gir but accepted: the one 
preferred by the minors, Mani Gir etc, 
and remanded the caseto the Executing 
Court for decision of certain points. Both 
gets of objectors have come up.. to this 
Court and have filed two separate appeals, 

I will first take up 
Hazari Gir and Jugal Gir, (Civil Appeal 
No. 492 of 1927). The objections filed 
by these objectors onthe 21st July, 1925, 
had been dismissed by the Executing 
Oourt on the merits, but their appeal was 
dismissed by the learned District Judge 
without recording finding asto the alleg- 
ed irregularities in publishing .and con- 
ducting the sale as he was of opinion 
that the Executing Court was debarred 
from enquiring into these objections by 
reason of the fact that theauction- purchaser 
‘had not been impleaded as a party within 
30 days of the sale which had taken place 
on the 18th July, 1925 Mr. Zafrullah Khan 
for the respondents has raised a: prelimi- 
nary objection that this appeal is incom- 
petent. He argues, and in my opinion 
rightly, that though the memorandum of 
appeal by these appellants filed in the 
Court of the District Judge purported to 
be one under s. 96,0. XXI, r, 92 and O. 
XLIII, r. 1 (j, Civil Procedure Code, 
in reality the appeal lay only under the 
last provision, and that being the case, no 
second appeal lies under s. 104 (2), Civil 
Procedure Code. This view is supported 
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by Jiwan Singh v. Sawan Mal (1), Jagqan 
Nath v.-Daud (2) and Benode A Bho ana 
v. Ram Sarup Chamar (3). Mr. Mukand Lal- 


Puri for the appellants made a feeble 


attempt to meetthe position taken up by 
Mr, Zafrullah Khan -but was unable to 
urge anything substantial in support of 
his contention. I allow the preliminary 
objection and I hold that no appeal lies. - 
Mr. Mukand Lal Puri, prayed, next, 
that in the event of this Court holding 
that no second appeal lay, the memorand- 
um of appeal be treated as ‘a petition 
for reyision. Mr. Zafrullah Khan objected 
to this prayer on the ground that even 
if it be dssumed thatthe learned District 
Judge has taken an erroneous view of 
the law,.a mere illegality is not a good 
ground for. revision. Both the learned 
Oounsel have addressed meat length on 
this point. After giving the matter careful 
consideration [ am of opinion that the. 
decision of the learned District Judge. 
is open to revision and this Court may, if 
sufficient grounds are made out, interfere 


on the revision side. As already point-.: 


ed out the learned District Judge has 
not decided the objections raised by the 
petitioners on their merits but has re- 
fused to give an adjudication thereon.on the 
ground that the auction-purchaser had. 
not been impleaded as & party within 30 ^ 
days from the date ofthe sale. Ifit can.. 
beshown that the learned District Judge 
was in error in assuming that.it. was- 
necessary for the objectors to implead the 
auction purchaser within, 30 days, it would 
follow that he*had refused to exercise a 
jurisdiction which was vested in him 
by-law, andit would certainly be a good 
ground for interference by this Court 
under s. 115, Oivil Procedure Code, or 
the corresponding s. 44 of the Punjab 
Courts Act. Reference may in this - con- 
nection be made to a Single’ Bench 
decision ofthe ‘Chief Court where the 
present Chief Justice interfered on the 


: revision side under somewhat similar cir- 


cumstances [Khairan v. Alliance Bank of 
Simla (4) ] Similarly the Calcutta High Court 
in Raj Chandra Dds v. Kali Kanta Das (5) 


(1) 54 Ind. Cas. 941; 168 P.R. 1919; 76 P, L. R. 
1920; 2. Lah. L. J. 41. 

(2) 15 ind Gas. 103; 4 Lah. 243; A.I.R. 1923 Lah, 
92 < 


(3) 15 Ind. Cas. 679; 16 Q. W, N. 1015. - 
(4), 50 Ind. Cas. 914. $ 
(5) 82 Ind. Qas. 776; A. I.R. 1923 Cal: 394, 


$9 oc | 
and Kedar Hura v. Asutosh Roy (0) 
get aside on revision the orders of the 
lower Appellate Courts rejecting objec- 
tions to an auction-sale on the ground 
that the auction-purchaser had not been 
brought on the record within 30 days. 
The pointis covered by the principle of the 
recent Privy Council judgment in Umed 
Mal v.Chand Mal (7) where their Lord- 
ships upheld the action of the Chief 
Commissioner, Ajmer Merwara in interfer- 
ing under s. 115, Oivil Procedure Code, 
with the order of the District Judge who 
had decided the case without joining a 
' necessary party on an erroneous view of the 


law. I hold, therefore, that the order 
of the District Judge is open to revi- 
' Bion. 


Asstated already the learned District 
Judge has rejected the appeal of the 
petitionerson the mere ground that the 
auction-purchaser had not been impleaded 
within 30 days of the sale. Now, there is 
“no provision in the Civil Procedure Oode 
or the Limitation Act or any other Statute 
which makes it obligatory on a person 
whois objecting to a sale under r. 89, 90 
or 9L of O. XXI, toimplead the auction- 
‘purchaser within a particular period. 
All that is laid down in r. 92 is "that 
no order on .applications made under 
r. 8), 90 or 91 shall be made unless 
notice of the application has been given 
to all persons affected thereby.” To put 
the matter briefly this means that an 
order. underr. $2 cannot be made until 
the auction-purchaser hae had notice of 
these proceedings. It is nowhere stated 
that itis obligatory on. the applicant to 
make the auction-purchaser a party to 
the application, nor is it necessary that 
the notice tothe auction-purchaser must 
be served ina particular manner or with- 
. ina particular period. The auction-pur- 
chaser may besummoned at the instance 
of the objector orhe may intervene in the 
enquiry into the 
accord orhemay be brought before the 
Qourt under: a precept issued by that 
Court suo motu. All that is required is 
that he must be heard before an order 
adverse to him is made. In the present 


. (6) 99 Ind. Cas. 946; 44 O. L. J. 565. > e“ 

- (7) 99 Ind. Cas. 749; 51 O. 338; A.I. R.'1926 P. C. 
142; 3 O. W. N.. 989; 531. A.271; 25 L. W. 90; 95 A. 
L. J. 61; (1927) M. W. N. 84; 38 M. L. T. 43; 28 P. L. 
R. 118; 31. O. W. N. 413; 52 M. L.J. 368; 45 O. L. J 
2174; 8 P. L. T. 251; 29 Bom, L. R. 755 (P. O.). - 


_ MANI GIR Y, HAZARI dif, 


objections of his own : 
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eate. the learned District Judge has 
found. as a fact that the auction-pur- 
chaser's Couneel was present in Court on 
the 18th August, 1925, before the objec- 
tions were disposed of. [t must, therefore, 
be held that the provisions ofr. 92 have 
been fully complied with. 

Iam not unmindful ofthe fact that in 
Ajiuddin Ahmad v. Khudabux Khondkar 
(3),and Sumitra Kuer v. l'amri Lall (9), the 
Caleutta and the Patna High Courts have 
respectively ruled that the auction-pur- 
chaser was a necessary party to the 
proceedings for setting aside the auction- 
sale and that he must be impleaded within 
the period of 80 days prescribed under 
Art. 166 ofthe Limitation Act. But the 
view taken in both these cases was not ` 
accepted in subsequent decisions of those 
Courts, vide Raj Chandra Das v, Kali. Kanta 
Das (5) and Bibi Zainab v. Paras Nath (10). 
The Bombay High Court in Ganesh Bale 
Naik v Vithal Vaman Mahalya (11) has 
also held that there is no period of limita- 
tion prescribed within which the auction-: 
purchaser should be. brought on the 
record in such proceedings. The same 
view has been taken in Ghazanfar Husain 
v. Ram Ratan (12), Abdur Rahman v. Har. 
Narayan Das (18) and Iswardas Marwari 
v, Biseswar Lal Marwari (14), and-alsoina | 
ruling of the Punjab Chief Court in Sewak 
Ram v, Kundan Lal (15). Mr, Justice Zafar 
Ali has discussed this question recently in 
Kirpa Ram v. Nand Lal (16) decided on the 
25th November, 1927, and has arrived at the 
same conclusion. It must, therefore, be 
held that the decision by the lower Court 
on this point is erroneous and that the . 
application of the petitioners under O. XXI, 
r. 90 was not barred by reason of their ' 
failure to implead the auction-purchaser 
within 30 days of the sale. : 

This being my view on this point, it i8 
not necessary to give & decision on the 
further question raised by Mr, Mukand Lal 
Puri that under Art. 166 of the Limitation : 


(8) 50 Ind. Oas. 5. 

(9) 62 Ind. Cas. 61; 2 P. L. T. 336. 

(10) 75 Ind. Cas. 430; 2Pat.800; 4 P. L. T. 491; 1 
Pat. L. R. 361; A. I. R. 1924 Pat. 37. 

(11) 19 Ind. Cas. 475; 37 B. 387 at p. 390; 15 Bom, 
L. R. 244. 


(12) 25 Ind. Oas. 907; 17 O. O. 306. 

(13) 68 Ind. Cas. 238; 9 O. D. J. 211; 4 U. P. L. R. 
(O0) 72; A. I. R. 1922 Oudh 129, 

(14) 94 Ind. Cas. 31: (1926) Pat. 83; A. I. R.: 1926 
Pat. 266; 7 P.L. T.532. ^ l 

(15) 3 P. R. 1897. 

(16) 107 Ind. Cae. 494. : 
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Act the terminus a quo for an application 
to have a sale set aside is not the date on 
which the auction is held but the date on 
which ihe 25 per cent. of the purchase price 
‘is deposited. On this point there is a 


serious divergence of judicial authority, - 


but on my decision above, the question 
does not arise and I need not discuss it any 
further. f 

For the foregoing reasons I accept the 


petition for revision, set aside the judgment. 


and decree of the learned District Judge 
and.remand the: case to him for re-hearing 
the appeal and disposal in accordance with 
law. Costs shall be costs in the cause. 

l shal now deal with Civil Appeal 
No. 491 of 1927 filed by Mani Gir ete, 
minors against the order of remand passed 
by the learned District Judge. Mr. Zafrullah 
Khan for the respondents raises a prelimi- 
nary objection. to the maintainability of 
this appeal which bas been perferred under 
O. XLIII, r. 1 (u). -That rule authorizes 
an appeal against an order of remand made 
under O. XLI, r. 23. In this case the learned 
District Judge has not mentioned the 
section of the Code under which he ordered 
the remand, but both Counsel are agreed 
that the remand was one under s. 151, Civil 
Procedure Code. Oders under that section 
are admittedly not appealable. It follows, 
therefore, that this appeal is incompetent 
and must be dismissed with costs. I can 
find no ground for interference on th 
revision side, | 

R. L. Petition accepted. 

Appeal dismissed, 


— 


LAHORE HIGH COURT. 
Sroonp Orvin APPEsL No. 1042 or 1927. 
February 2, 1928. ' 

Present :—Mr. Justice Dalip Singh. 
HAKIM SINGH- PLAINTIFF— APPELLANT 
versus 
-WASAN SINGH AND O1HERS— 
DzrsNpANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
v. 1—Temporary .injunction— Alienation in violation 
of injunction, whether void. . a 

It is clear law that an alienation effected in viola- 
tion ofa prohibitory order is not void though the 


person who alienates it may be liable for action in’ 


contempt of Court or damages. [p. 396, col. 1.] 
Second appeal from a decree of the 
- Additional Distiict Judge,. Lahore, dated 


-HARIM SINGH b, WASAN BIKGH, : 55 


the 24th March, 1927, reversing that of the 
Subordinate Judge, Fourth Olasg, Ohunian, 
dated the 20th October, 1926. ; 

i Mr. Gobind Ram Khanna, for the Appel- 
ant. . ` 

_ JUDGMENT.-—In this suit the plainte 
iff sued for possession of certain land, 
Khasra No. 1604 measuring 22 kanals 5 
marlas, which he alleged, belonged to one 
Sundar Singh and had been exchanged by 
Sundar Singh for theplaintiff’s field, Khasra 
No. 186, measuring 17 kanals by a register- 
ed deed of exchange dated the 19th of 
January, 1924. The plaintiff alleged that 
he had given.possession of Khasra No. 186 
to Sundar Singh but Sundar Singh did not 
give him possession of Khasra No. 1604, 
that Sundar Singh had sold 22 kanals 
out of the said Khasra toMakhan Singh, 
Wasan Singh and others onthe 28th Jan- 
uary, 1924, that theland having been al- 
ready exchanged with the plaintiff Sundar . 
Singh had no right ‘to sell the land to 


"Makhan Singh, etc., and hence the plaint- 


iff's suit for possession. 

Only three defendants Wasan Singh, 
Boga Singh and Narain Singh defended the 
suit. They alleged that the plaintiff was 
not the owner of Khasra No. 186 and, there- 
fore, could not exchange it. They secondly 
contended that-the land of Sundar Singh 
was under attachment ina suit brought 
by themselves against Sundar Singh and, 
therefore, the exchange, if any, was void as 
against them. ; 

The trial Court held that- the plaintiff 
was the owner of the land, Khasra No. 186, 


- because his brothers, who had been enter- 


ed as co-owners with him in the jama- 
bandi admitted that by private partition 
this khasra had fallen: to plaintiff's share. 
It further held that there was no attach- 
ment as pleaded by the defendants bus a 
prohibitory order had been served on Sun- 
dar Singh forbidding him to alienate the 
land. There isnothing to show that the 
present plaintiff had. any notice of this 
prohibitory order. Accordingly the trial 
Court held that the exchange effected by 
Sundar Singh was not void and as ‘itswas 


-prior to the sale by Sundar Singh to the 


defendants, which took place .in execution 
of adecree obtained by the defendants 
against SundarSingb, therefore, the plaint- 
iff was entitled to possession, and decreed 
the suit. 

On appeal the learned District Judge 
held that the private partition between 
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Hakim Singh, plaintiff, and his brothers 
was not proved because the entry in the 
jamabandi was against any private parti- 

„tioa. It is not clear what the learned Dis- 
trict Judge deduced this fact from. The 
only co-owners of Hakim Singh, plaintiff, 
assuming that they were co-owners, had 
denied their title to the land. At the very 
best, even assuming that they wrongly 
denied their title, they must be held to be 
ratifying the exchange by Hakim Siagh and 
1; therefore, fail to see why the learned 
District Judge in the first place disbelieved 
their allegations ofa private partition and 
secondly what deduction against the plaint- 
iff could be drawn from it, The learned Dis- 
‘trict Judge then proceeded to hold that the 
execution file showed thatthe judgment- 
debtor believed that his property was at- 
tached and thatthe temporary injunction 
amounted to ao order of attachment of 


his property. After reading the execution. 


record I fail entirely to see on what ground 
'this assumption is based. But even as- 
suming thatit was correct I fail to see 
how the belief of the judgment, debtor 
affected the rights of the present plaintiff. 
Nowhere does the learned District Judge 
fiad that the present plaintiff had notice 
of the prohibitory order. 

Itis clear law that an alienation effected 
in violation of a prohibitory order is not 
void though the person who alienates it 
may be liable for action in contempt of 
Court or damages. The learned District 
Judge further admitted in appeal a muta- 
tion order whose bearing is not at all clear 
to me. In it the Tahsildar had held, when 
the mutation arising from the sale by 
Sundar Singh to Wasan Singh, etc. came up, 
that there had been an exchange by Sun- 
dar Singh prior to this sale. I do not 
find that the Tahsildar any where held that 
that this prior exchange was a bogus one, 


nor dol see how the order of the Tahsil- ' 


. dar was relevant in this case, nor do I see 
any reason why it should have been àdmit- 
ted in appeal. 4 : 

I, therefore, accept the appeal and decree 
the plaintiff's suit. In the circumstances 
I leave the parties to bear their own costs 
throughout, 


R. L. Appeal accepted. 


KUNDAN LIL V. GAURI LAL, 
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LAHORE HIGH COURT. .. 
Sscowp OiviL APPEAL No. 1741 or 1927. - 
January 25, 1928. Pais p 
Present : —Mr. Justice Addison. - 
. KUNDAN LAL—PuaintiFF—APPELLANT : 
versus i 
GAURI MAL—Derenpant—RESPONDENT. - 
Adverse possession -Symbolical possession, effect of, 
on adverse possession. ] di 
Giving of symbolical possession under O. XXI, r. 
35 (2), Civil Procedure Code, stops &iverse possession 


from running against the party who has been given 
guch possession, 


Second appeal from- a decree of the 
District Judge, Ambala, dated the 18th 
May, 1927, affirming that of the Subordinate 
Judge, Third Olass, Ambala, dated the 17th 
May, 1926. l 


Bakhshi Sain Das, for the Appellant. ~ 

Dewan Mahesh Das, for the Respondent. ` . 

JUDGMENT.—Kundan Lal sued 
Gauri Lal (1) for, a permanent injunction 
that the defendant should not prevent the 
plaintiff from building a wall G E, (2) for 
joint possession of a half share in an alcove 
beneath a stair case A O, (3) for Rs. 300 as 
compensation or damages owing to the 
defendant's act in preventing the building 


-of the wall G E three years before suit, (4) 


for Rs. 20 the value.of & plank and rafter 
alleged to have been removed by the defend- 
antand to be joint property of the parties, and 
(5) for Rs. 18 being the rent for three years 
of a chabutra in front of the staircase A O. 
The lower Courts granted the plaintiff & 
permanent injunction restraining the de- 
fendant from preventing him building the 
wall G E in other respects the suit was dis- 
missed. Against this decision the plaintiff 
has preferred this second appeal. 

. Only two other reliefs were claimed be- 
fore me by thelearned Counsel for the plaint- 
iff the rest being given up. The first was that 
asan injunction had been granted to the 
plaintiff in connection with the wall G E 
he should also have been awarded damages 
forthe defendant's act in preventing him 
from building that wall. Both the Oourts 
below refused to allow any damages on 
account of the lachesof the plaintiff who 
waited for three years after the defendant 
bona fide prevented him building the wall 
before he instituted the suit. I think these 
are weighty reasons for refusing damages 
and Irefuse to grant them. 

The next relief claimed was that a decree 
should have been granted for joint posses- 
sion ofa half share in the alcove below the 
staircase A O. There was a previous suit 
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between the parties and it was held in it 
thatthe staircase A O and the alcove 
beneath it was the joint property of the 
parties and the plaintiff was in that suit 
given a decree for joint possession of this 


property though it was specifically laid’ 


down in the decree that the property should 
remain impartible, In the present suit the 
defendant denied that the alcove below the 
Staircase was joint. It is clear that the 
plaintiff got joint possession under the 
previous decree. The giving of this ' joint 
possessionis merely a symbolical transac- 


tion as laid down in O. XXI, r. 35 (2),. 


Civil Procedure Code, but it stops adverse 
possession from running against the plaint- 
iff. As the defendant has in this suit 
denied that the plaintiff is entitled to a 
sharein this alcove, the plaintiff is again 
entitled to & decree for joint possession as 
regards this alcove against the defendant. 
This appeal must be accepted to that extent 
and a.decree for joint possession given to 
the plaintiff of this alcove in which he holds 
‘a half share. This portion of the decree 
will be executed under O. XXI, r. 35 (2), 
Civil Procedure Oode, that is, symbolical 
possession only will be given. The alcove 
forms part of the defendant's shop and 
approach to it is only possible through the 
defendant's shop so that the decree granted 
amounts to very little, i i : 

As the plaintiff-appellant has failed to the 
extent of half his suit or more, the par- 
ties will bear their own costs throughout. 

R. L, Appeal partly accepted, ` 


Php SINGH v. HARI INGE. 


y 
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Second appeal from a decree of the 


District Judge, Hissar, dated the 11th March, 
1927, reversing that of the Subordinate 


. Judge, Fourth Olags, Hissar, dated the 6/7th 


June, 1926. : 


' -Pandit . Nanak Chand, for the Appel- 


Jants, 

ru Durga Das Khullar, for- the Respond- 
ent. i : 

JUDGMENT.—There has been much 
litigation between three first cousins, two 
being arrayed on oneside and one on the 
other, and ‘the subject-matter of the litiga- 
tion which dates back to1907 has been a 
courtyard which belongs to both branches 
ofthe family. It is unnecessary to recapi- 
tulate the various cases and. their. results, 
and.it'is sufficient to say that the defendant 


brought a criminal complaint on 31st 
March, 1924, under s. 448/426, Indian 
Penal Code, against his cousins, A charge 


was framed against them but they were 
eventually acquitted. He then instituted 
a civil suit on the llth July, 1924, for a 
declaration that he was entitled to. a door 
and adrain, the allegation being that both 
the doorand the drain had been. closed 
by the other side. No copy of the result 
of the civil suithas been brought on the 
record, and allthat exists in the present 
suit is the award of an arbitrator who has 
not been called to prove it. The. present 
is a civil suit brought by the. accused 
persons in that criminal case, namely, 
Partab Singh, Bhag Singh and Ram Singh. ` 
They claim Rs, 400 as damages. A sum of 
Re. 150-6 was, awarded by the trial Court. 
The appeal by the defendant was accepted 
and the suit dismissed by ‘the District 
Judge. He relied upon Pohlo Ram v. Hukam 


- Singh (1) and the main ground -on which 


. LAHORE HIGH COURT. i 
Sgconp O1vIL APPsAL No. 1784 or 1927. 
“January 11,1928. . 
Present:—Mr. Justice Harrison. 
, PARTAP SINGH AND OTHBRS—PLAINTIFES 
—APPELLANTS 
versus 
HARI SINGH—Derenpant—ResponpEnt. 


Malicious prosecution—Suit" for damages— Plaintiff. 
whether bound to prove his innocence, 


In a suit for damages for malicious prosecution -it ` 


is not necessary for the plaintiff to prove his 
innocence. It is sufficient for him to prove that the 
criminal proceedings terminated in his favour, |p. 
397, col. 2] .> vox i 
Balbhaddar Singh v. Badri Sah (2), followed. 
Pohlo Ram v. Hukam Singh (1), distinguished, 


the plaintiffs rely inthis appeal is that 


Balbhaddar Singh v. Badri Sah (2) shows ` 


the view taken in that ruling to be incor- 
rect.. The law has been clearly laid down 


‘by, their Lordships of the Privy Council, 


and the allimportant point is thatin a 
suit of this kind it is not necessary for 
the plaintiff to establish his innocence, 
It is sufficient for him to prove that the 
Oriminal proceedings-terminated in hig 
favour. Counsel urges that had the District 

1) 51 . Cas. 279; .R. ; ? 
Nu 51 Ind. Cas 9; 32 P. R. 1919; 77 P. L. R. 1919}, 

(2) 95 Ind. Cas. 329; A. I R, 1926 P.O 46:94 A, 
L, J. 453; 3 O. W. N, 499; 43 C. L, J. 521; 28 Bem. L, 
R. 921; (1926) M. W. N 482; 54 M. L. J, 42: 30 Q, 
E a 29 O, 0, 163; 7 P. L, T. 591; 1Luok, 21g 


' $98 
` Judge known of this very recent decision, 
he would have taken a different view of 
the case and would not have accepted the 
. appeal,and what is more that ‘the issue as 
originally framed by the trial Court would 
have been differently worded. . This is 
undoubtedly true; but whatever. the issue 
had been and however clearly both the 
+ lower Courts had understood the law, the 
plaintiffs still had to prove their case and 
hadto éstablish that, the complainant, t. e., 
the defendant, acted without reasonable.and 
probable cause, In order to show this they 
had to prove that the plaintiffs had agreed to 
- the closing of this door. It is found as a fact 
by the District Judge based on evidence 
that they have not proved this. He says 
in the concluding portion of his judg- 
ment that “the merefaet that the defendant 
had opened another door towards the 
east of his portion-of the nauhra did not 
necessarily mean that he had agreed to 
the entrance at A being closed and I cannot, 
therefore, justify.the eonclusion of the lower 
Court which rests chiefly on that ground". 
As proving their contention the plaintiffs 
rely on theunproved report of the arbitrator 
combined with the finding of a Criminal 
Court thatthe defendant had agreed to 
- the closing of the door. This is wholly 
insufficient even if I could ignore the 
adverse finding given by the District 
Judge. Counsel wishes the issue recast and 
the case. remanded for fresh trial' but, 
this is, I think, most undesirable. The 
plaintiffs have failed.to prove the point 
which under any circumstanges they would 


have had to prove éven on the less strict’ 


interpretation of the law which. has now 
been given by their Lordships of the Privy 
Council, and.they have led all their evi- 
dence on this point. I think it is most 
undesirable that this litigation should be 
perpetuated. The plaintiffs having failed 
for whatever reason, to prove their case they 
must take the consequence of their failure, 

I dismiss the appeal with costs through- 
out, ` 


B, L. Appeal dismissed. 


[BMËPRÖR v. SHO RAM, - 


“Post Office at Tosham in the 
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LAHORE HIGH COURT. 
ORIMINAL ÀPPBAL No. 1049 or 1927, . 
January 19,1928. 


_ Present; —Bir Shadi Lal, Kr., Ohief Justice, 


and Mr, Justice Agha Haidar. | 
EMPEROR-APPELLANT 
. versus 
SHEO RAM —AccUsED —HRESPONDENT. 

Evidence Act (I of 1872), s. 26—Confession after 
arrest by Police during temporary cessation of Police 
custody, admissibility of. 

The accused a post master who had been in the Police 
lock-up for three'days was brought out temporarily 
and was taken to the house of the Superintendent of . 
Post Offices. The accused made aconfession before 
that officer cand was again brought back to the lock- 


up: 

- Held, that no breach of the Police custody was 

occasioned by the temporary separation of the accused 

from the Sub-Inspector of Police and the confession 

was inadmissible in evidence. [p. 400, col. 1.] 
Empress v. Lester (1), followed. 


Criminal appeal from an order ofthe : 
Honorary Magistrate, First Class, Hissar, 
dated the 27th May, 1927. 

FAOTS of the case were as follows: | 

One Bishen Singh was the Post Master 
of the Post Office at Tosham, and during 
his temporary absence on leave Islam-ud- 
Din, a postman, was appointed to officiate 
for him as Post Master. On the afternoon 
of thel2th of March, 1926, Islam-ud-Din 
lodged a report at the Police Station to 
the effect that two parcels insured for 
Rs. 400—four currency notes of the value | 


of Re, 210 and Rs 9-13jn cash had been. 


lost, and asked for. an investigation, It- 
appears that thePostal Authorities original- 
ly suspected both Islam-ud-Din . and the 
respondent of the theft, and consequently 
called upon each of them to pay Rs. 300 
in ordertomake up the loss caused to 
the PostalDepartment. Subsequently the 


- respondent was arrested and prosecuted for 


having committed the theft. | 
Mr. Abdul Rashid, . Assistant Legal 
Remembrancer, for the Appellant. dus 
Messrs. Shamair Chand and Qabul Chand 
for the Respondent. l 
JUDGMENT.—This is an appeal pre- 
ferred by the Local Government, under 
s. 417 of the Oriminal Procedure Code, 
against an order of acquittal. The re- 
spondent Skeo Ram was tried for ‘the 
theftof certain postal articles from the 
Hissar Dis- 
trict, but was acquitted by the Magistrate 
onthe ground that the. prosecution had: 
failed to establish the charge, 
[Their Lordships referred to the factg 
pnd proceeded i] 


3 


1 
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ExrhoR v. Snko Rak. 


Now, the Officiating Post Master, who . 


was in charge of the 
describes the 
for keeping them in safe custody, He 
states that on the morning of the' 12th of 
March he placed a small box -called cash 
box, containing the said articles and cash 


articles in question, 


procedure adopted ' by him-: 


amounting to Rs.430 inalarge box, and, . 


after locking that box as wellas thedoor 
of the Post Office, he accompanied by the 
Postman Sheo Ram,left the Post Office 
and went to the city. At about l'r. m. he 
alone returned to the Post Office but again 
left after a short time, It was, however, 
in the afternoon, when he came back again, 
that he found the lock of the large box 
open and discovered that the articles men- 
tioned above had been removed from the 
small box, 
"This version makes it clear that the 
theft,if any, was committed in broad 
daylight. Butthere is no eye-witness of 
the affair. Thecase for the prosecution 
rests upon two pieces of evidence, (1) the 
alleged confession of the accused, .and (2) 
the recovery of the stolen property from 
a nauhra; and itis necessary to examine 
them carefully. f 
As regards the confession, itis common 
ground that it was made after the accused 
had been arrested by the Police, The 
parties are at variance as to the exact date 
on which he was taken into custody, but 
it is admitted even by the Sub-Inspeetor 
of Police that he was arrested on the 23rd 
of March, lt was not, however, until the 
27th of March that the confession relied 
upon by the prosecution was made by 
him. Itis noteworthy that the confession 
was made, notto a Magistrate, but to the 
Superintendent of Post Offices at his house 
at Hissar, and wasthen reduced to writing. 
Now, s.26 of the Indian Evidence Act 


lays down that no confession made by any. 


person, whilst he is in the custody of a 
Police Officer, unless it be made in the 
immediate presence of a - Magistrate, shall 
be proved as against such person. The 
prosecution, however, seek to get over this 
imperative provision of the law by alleg- 
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to the house .after an interval of about 
three hours he found that the ‘accused 
had not only admitted the. commission of 
the crime but: also reduced it to writing. 
He then brought the prisoner back to 
Police lock-up with the document embody- 
ing the confession. 

Now, taking this version of the incident 
at its face value, it is obvious that the 
reason for taking the accused to the 
house of the Superintendent’ of Post 
Offices and leaving him temporarily there 


. was that he, having already been pie- 


-ing that the Sub-Inspector of Police was. 


not present at the time of the making of 
the confession and that onthe 27th March 
he merely took the accused to the house 
of the Superintendent of Post Offices (who 
was himself taking à leading part in the 
investigation of the case), and left him 
there. When the Sub-Inspector returned 


pared to makea confession, should make.it 
to a person who could not be regarded to 


bea Police Officer. f 


As observed above, the confession was 
made at Hissar, but-it is not explained 
why the accused was not produced before 


.8 Magistrate who would have satisfied 


himself that the confession was voluntarily 
made and would, before recording the 
confession, have explained to him that he 
was nob boundto make a confession and 
that, if he did so, it might. be used as 
evidence’ against him. The procedure 
adopted by the Police was obviously. in-- 
tended to evade the mandatory rule- 
enacted by s. 26 of the Indian Evidence 
Act, and we consider that the confession is 
inadmissible inevidence,  . < 
The principle enunciated in Empress v. 
Lester (1) is applicable to the present case. 
In that’'case,a person under arrest on a 
charge of murder was taken in a tonga, 
from the place where the alleged offence 
was committed, to Godhra. A friend 
drove with the accused in the -tonga. and 
& mounted Policeman rode. in front. In 
the course of the journey, the Policeman 
left the tonga and went to a neighbouring 
village to procure a fresh horse; the 
tonga meanwhile proceeding slowly along, 
the roadfor some miles without any 
escort. In the absence of the Policeman, 
the accused made a communication to 
the friend with reference to the alleged 
crime, Atthe trial, it was proposed to 
ask what the prisoner had said, on the 
ground that the. prisoner was not then- in 
custody, and that s. 26 of the Evidence Act 
did not apply. It was, however, held 
that, ^ notwithstanding the temporary 
absence of the Policeman, the accused was 
still in custody, and the question must be 
disallowed. In the case: before us, the 


(1) 20 B, 105; 10 Ind. Deo, (N, 8.) 668, 
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accused, who had been in, the Police 
lock-up for three days, was brought out 
temporarily, taken to the house of the 
Superintendent of Post Offices, where he 
made the confession, and then brought 
back to the lock-up. No breach of 
thé Police custody was occasioned by the 
temporary separation of the accused from 
the Sub-Inspector of Police in these 
circumstances and this attempt to evade 
the law, disingenuous-as it was, cannot 
take the case out of the prohibition pre- 
scribed by s. 26 of the Indian Evidence Act. 

[Their Lordships referred to the other 
evidence in the case and concluded as 
follws:—] - X 
. As the confession is inadmissible in 
evidence and there is no other reliable 
evidence to connect the accused with the 
commission ofthe crime, itis unnecessary 
to examine the authorities cited by the 
learned Counsel for the respondent which 
lay down the proposition that the find- 
ing of fact arrived at by the trial Court 
is ordinarily .entitled to great weight and 
should be set aside by the Oourt of 
Appeal 
mistake are clear, specially when the 
finding is in favour of the accused's 
innocence. Ifin such a case, the evidence 
is all oral,.and its credibility is a mere 
matter of opinion without involving 
‘other considerations, the opinion of the 
Court which heard the witnesses must be 
treated as almost conclusive. : 

For the aforesaid reasons we cannot set 
aside the verdict of acquittal pronounced 
by the trial Magistrate. "We accordingly 
dismiss the appeal. 


R.L, Appeal dismissed, 


— 


LAHORE HÍGH COURT. 
+ MisoktLANEOUS BECcoND Civi, APPEAL 
No. 1692 or 1927. 
February 6,.1928. 
Present'—Mr. Justice Dalip Singh, 
KARAM NAWAZ—Derenpant — 
APPELLANT . 
: 1ersus 
RUENA AND, oTHERS—PLAINTIFF3 AND 
Musammat MINAT AND oTBE&8— 
DEFENDANTS— RESPONDENTS. 


Appeal—Course of appeal, determination of—Civil 


Procedure Code (Act V of 1908), O. 
Remand order, when appealable. 
The course of appeal is determined not by what 
the Court should havé done but whatthe Court did 
or purported to do. . À ON 
An order of remand purporting to be one under 


XLI, rr. 88, 25— 


^ KARAM NAWAZ v, RUÉNA, — 


only when the indications of 
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O. XLI, r. 23, Civil Procedure Code, 'is appealable’ . 
even though the lower Court ought: to have pro- 
i rd under C. XLI, r. 25 and not under O. ALI, 
r. 23, 2 ra 
Miscellaneous second appeal from an 
order of the Additional Distriet Judge, 
Karnal, dated the 26th April, 1927, revera- 
ing that of the Subordinate Judge, Second 
nee Karnal, dated the 3rd. December, 
1926, ' EN 
Mr. Shamair Chand, for the Appellant. `. 
Mr. Barkat AH, for the Respondents. 
JUDGMEN'T.—4A préliminary objec- 
tion has been raised in this case that no.. 
appeal lies because, though the Court pur- 
ported to remand the ease under O. XLI, 
r. 23, cannot possibly apply to the facts. 
It is clear law, however, that the course - 
of appeal is ‘determined not by what the 
Court should have done, but what the Court 
did or purported to do. There is, there- 


‘fore, no forcein the preliminary objection. 


On the merits it is clear that the order 
of remand should have been under O. XLI, 
r. 25, as the judgment of the learned - 
Subordinate Judge only points out that ` 
the decision of Issue No. 1 was necessary 
to the case and it has been wrongly ^ 
decided on a plea of res judicata, which ` 
was not raised, and without a reference 
io the evidence led in the present case. 
The learned District Judge added that the 
trial Oourt should take advantage of the 
remand to record‘ clear findings on con-- 
sideration and necessity, The findings of 
the lower Court are admittedly clear enough 
on the two points. ' l 

4, therefore, accept the appeal and direct 
that the remand shall be under O. XLI, r. 25, 
and the trial Court should give a decision 
on Issue No. l with reference.to the evi- 
dence in the case and return the same 
within two months, to the learned District 
Judge who will then dispose of the ap- 
peal before him. . i 

I may note that Counsel for the appel- 
lant raised a further point that the plaint- 
ifs Nos. 1 to 27 are not proper next friends 
of the minor. I see no force in this’ 
ground at present. Ifit is held that these 
plaintiffs are not collaterals, it will be for 
the Court to consider whether it should: 
exercise its discretion in giving a decrea 
in favour of the minor or whether “it 


should leave the minor to bring the suit; 


if so advised, when he attains majority. 
Costs will abide the event, 
RL, Appeal allowed, 
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MADRAS HIGH COURT. 


Sg-oxp Orvit APPEALS Nos, 1194 To 1198 E 


‘OF 1924. : 
. July 19,1927. 

Present :—Mr. Justice Srinivasa 
“Ayyangar and Mr. Justice Reilly. - 
SIVAKASI VISWANATHASWAMI 

-~ DEVASTHANAM AND-OTHERE— 
° . PLAINTIFES—APPELLANTS 
E versus 4 

- "KOODALINGA NADAR AND OTHERS 

Uo s——DEFENDANTS—BRESPONDENTS. . oc 

Civil Procedure Code (Act V of 1908), 0. XXII, v. 
10 —Trustee—Resignation of temple trustees pending 
appeal-—Acceptance by Committee—Old trustees còn- 
tinuing in office—New trustees not on record—Decree, 
` whether binding on new trustees.- EU 
.' Where the two trustees of a temple who were 
parties _to an appeal resigned their office of 
trüsteeship, and, one ‘of them died soon after, and 
the resignation of the surviving trustee was accept- 
ed by the: Committee, but it did.not appear ‘that 
the said : trustee had -handed .over charge..of his 
' office to the newly.a&ppointed trustees or that he 
was not in office at the timé of the disposal of the 
appeal: : AES ERN. ` 

: Held, that the témple was- properly represented in 
the appeal and the decree passed therein was, there- 
fore; binding on the newly appointed trustees and 
the temple. |p. 404, col. 1.] x ad Sas 
^ Per Srinivasa Ayyangar, J.—The mere fact: of the 
` appointment of new.trustess bya Temple Committee 
where the trustees do. not take over charge of the 
office of.trusteeship does not. render anullity the 
decree and judgment’ passed by a Court of competent 
jurisdiction. | p. 403, col. 2.] 2 d 
- Judgments in respect of temples and idols obtained 
by or against :de facto trustees thereof are' binding 
if otherwise unassailable in the same manner and 
to the sime extent as if they had been obtained by 
or against trustees de jure. |p. 402, col. 2.] 

The dismissal or resignation of one trustee and 
theappointment of another can only be regarded as 
& devolution, of interest under O. XXII, r. 10, Civil 
Procedure Code, and does not tend to the position of 
‘the death of a party. [ibid.] s EF 


“If a proceėding when originally instituted is 
right and proper, any decision obtained therein 
-will bé binding on all persons on whom theinterest 
- Orright may devolve pending .the disposal of the 
- proceeding even though. they are-not brought on the 
record though it may be open, tosuch persons to 
qe to be brought on record therein. [p. 403, col. 


Second appeals against the decrees of the 
Court of the Additional Subordinate Judge, 
Ramuad at Madura, in Appeal, Suite. Nos. 
27, 28 and 29 of 1922, (A. 8. Nos, 1052, 1053 
‘and 1054 of 1922, District Court, Ramnad, 
at Madura) perferred against those of the 
Court of the Additional District Mun- 
bif, Srivilliputhur, in O. 8. Nos. 186 and 
187, of. 1919 and 181 of 1920 respectively. 

. Mr. 8, Muthiah Mudaliar, for the Appel- 
lante. - 

ay 
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Messrs. S. ` Nataraja Nàdar and Watrap 
S. Subrahmania Aiyar, fof the Respondents, 
` JUDGMENT: 
Srinivasa Ayyangar, :J—some 


‘unusual and difficult points have been 


raised. and argued in the course of the 
argument in these second appeals. The 
present appellants, it, must in limine be 
observed, were not parties personally to 
the litigation or decree in the lower Apel- 
late Court and they have sought to file 
this appeal as the present trustees or dhar- 
makarthas of Kasi Viswanatha: Swami 
temple, Sivakasi. Their case.is that there 
were iwo former trustees or dharmakarthas 
of thistemple, that both of them tendered 
their resignation on or about the 8th July, 
1992, that one of the trustees died in Janu- 
ary, 1923, leaving. the other ‘alone sur- 
viving, that-the resignation of the surviv- 


“ing -trustee was accepted by the Temple 


Committee on or about the. 5th August, 
1923, that the present appellants were ap- 
pointed by the Committee as. the two 


trustees for the devasthanam and that they 


took over charge on the 13th January, 1924, 
In the meantime after the death of one-of 
the trustees also after the. acceptance by 
the Committee.of the resignation of the 
trusteeship by the surviving trustee on or 
about the 24th November, 1923, the appeal 
in.thelower Appellate Court was-heard 
after the argument by the Vakil appointed , 
by the old trustees and decided against the “ 
devasthanam. The present trustees have 
not made themselves parties or brought 
themselves on the recordin the lower Ap- 
pellate Court. « The first question; therefore, 
that.arises for determination is whether, 
‘having regard to the very contentions of 
the appellants that they became. trustees 
not after the decree of the lower Appellate 
Court but before the judgment in the 
appeal, and they not having brought them- 
selves on the record in the lower Appellate 
Court, it is competent to them to sustain 
this appeal. It seems to me that in the view 
I have taken of the ‘contentions on behelf 


-of the appellants with regard to the other 


points in this appeal, it is not necessary 
for mé to express any final opinion on this 
point, It is no doubt difficult and I must 
confess thatthe matter has not beea fally 
or sufficiently argued before us so as to 
enable- us to- express aby decisive opinion 
thereon. It issuffioient for ms t5 observe 
that sucha question is really frangat with 
a groxideal of difficulty having regard tg 


ue 


a. 


‘the provisions of the Code of Civil Proce- 
dure and the practice of the Courts. . As- 
suming, therefore, for the purposes of this 
discussion that the appeal is competent, 

` that the appellants are entitled to come to 
this Oourt and complain about the decree 
having been. passed, the only objection 
taken on behalf of the appellants to the 
decree is not on the merita but merely on 
the ground that the appeal was heard at 
a time when even the surviving trustee of 
the devasthanam had ceased ia law to be 

`a trustee by reason of his resignation hav- 
ing been accepted in August, previous and 
by reason also of a valid appointment’ to 
the trusteeship having been made by the 
Oommittee. It is unfortunate that the 
affidavits filed on bahalf of the appellants 
in this case have not even been noticed in 
the grounds of appeal and no intimation 
given to the respondents that the appel- 
lants were proposing to rely upon the 

‘averments in these affidavits for the pur- 
pose of their argument, I may observe 
that with reference to the practice in these 
Courts itis very desirable, when parties 
propose ‘to rely upon affidavits, express re- 
ference should be made to the affidavits if 
not inthe grounds of appeal at any rate 
sufficiently otherwise, It is also regrettable 
that these affidavits have not been got 
translated and printed for the purpose of 
easy reference in Court. But we have had 
‘the affidavits read to us and I am con- 

^ strained to observe that the affidavits are 
phenomenally vague and indefinite. As 

‘regards the most important point in the 
case, the new trustees (appellants) taking 
over charge of the office of trusteeship the 
passive voice is used in the affidavit and 
there is no information furnished as regards 
the person from whom the new trustees 
took over charge. In these circumstances 
I must assume asin the ordinary course 
that the new trustees took over charge on 
the 13th January, 1924, from the old sur- 
.wiving trustee, because in the absence of 


any other information he would be the- 


only person to hand over charge to the 
new trustee. Ifso, it follows that till he 
‘handed overcharge on the 13th Janualy, 
1924, even though he had resigned 
and even though such resignation “had 
been accepted and new trustees had 
‘been appointed, the new trustees did not 


take overcharge but he continued de facto' 


as trustee. The question then is whether 
iLe mere fact.of the appointment of two 
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new trustees by the Temple Committee even 


though the two trustees do. not take over’ 


charge of the office of trusteeship renders 
a nullity the décree and judgment passed 
by the Court of competent jurisdiction. 


The argument by the learned Vakil for the 


appellants was put thus : ] 

The idol, no doubt, is a juristic person, 
but there must be other persons who 
must sue or be sued. in respect of the 


Tights vested in the idol and if a trustee 


sues asa person entitled to do- soon be- 
half of an idol he ceases to be a person 
competent’ to represent the. idol the 
moment he ceased to bea trustee and he 
ceased to bea trusteeat any rate when 
his 
There is no doubt some force in anargu- 
ment so advanced-but it has often been 
held that judgments. in respect of temples 
and idols obtained by or against de facto 


trustees thereof are binding is.otherwise . 


unassailable in the same manner and to the 
same extent as if they had been obtained by 
or against trustees de jure. If the true 
theory is that it ig only persons who as the 


. trustees or otherwise competent to .enforce 
the rights of temples or idols that should as `. 
parties to the.suit sue 'or be sued, then the . 


suit or appeal in this case having been 
properly instituted there must be some 


‘provision of law which makes such a pro- 


ceeding incompetent beforeit can be argued 


that a judgment or decree passed therein , 


isa nullity. There isa provision in the 
Code of Oivil-- Procedure. to the effect that 
on the death of a party a legal . representa- 
tive should be brought on the record within 
& particular time limited and in default the 
proceeding abates subject of course to other 


: remedial measures. There is no such. pro- 


vision with regard to. trustees, In the 
absence of any .such provision it seems to 


methat the dismissal orresignation of one ` 


trustee and the appointment of another can 


only be regarded in the light of what is. 
ealled in the Code of Civil Procedure in. 


r. 10 of O. XXII a devolution ofany interest, 
It is significant that the Legislature in that 
rule uses the word ‘any interest’ and a right to 
maintain a suit must certainly be regarded 
as an interest within the meaning of that 
rule. If,therefore, pending the proceeding 
there i8 à devolution of interest, that is, tbe 
right or interest by virtue of which the 
proceeding was originally instituted come 
to be transferred to or to be.vested in scme 


third party, the Code of Civil Procedure - 
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allowssuch a new person to come in and 


implead himself or to be broughton the 
record otherwise; but the whole policy of 


‘the Code is that if the proceedingoriginally 
- instituted. is right and proper any decision 


Li 


obtained therein is binding on all persons 
on whom the interest or right may devolve 
pending the disposal of the proceeding. If 
that is the true theory of the Code of Civil 
Procedure, then it seems to me that there 
is really no diffieulty at all in' the present 
case, 
trustees if and when appointed to apply to 
the Courtto be brought on the record and 
make themselves parties to the appeal. 
That they did not do, and there being no 


' specific or positive provision by which the 


appeal or proceeding .can be said to have 
abated on the resignation or dismissal even 
of a person holding the representative 


‘character itis difficult to agree with the 


contention put forward on behalf of the 
appellants and hold that on the mere 
resignation by à trustee being accepted the 
whole proceeding tends to the same position 


Jas in the case of the death ofa party. If 


the Legislature had intended any such result 
lam sure it would have provided for it, 


- The learned Vakil for the respondent refer- 


red us to the case of Bipin Behari Bose v. 
Bonnerjee(1). That was the case of a Receiv- 
er With regard to whom a competent Court 


` had passed an order of conditional discharge. 


' Court grants him such a right and 
- devasthanam of a Hindu temple whose 


-Privy Council, is very close. 


No doubt the judgment in that case is rested 
finally by the learned Judges on the 


-ground that the person who was Receiver 


did not cease to hold office at the relevant 
point of time but there are, however, 
certain observations in that judgment by 
the learned Judges, one of whom I may 
notice was Justice Woodroffe who has him- 
self written a book on Receivers, thatthe 
appointment of another Receiver is really 
in the nature 
within tha meaning of r. 10 of O. XXII, of 
the Civil Procedure Code,” The analogy 
between the case of Receiver in whom also 
the. properties of which he may be the 
Receiver do not really vest in law but who 
is merely in the position of a manager 
acting under orders of Court and who 
has theright to sue only if and when the 
the 


status and position in law have been 
recently defined by their Lordships of the 
In this view 
(1) 70 Ind, Cas. 104; 26 C. W. N. 361, E 
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‘of the deceased person 


of devolution of interest. 
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it seems to be unnecessary to refer in 
detail toall the cases that have been 
referred. to by either of the learned 
gentlemen in this case. There was also 
one other ground- on which the learned 
Vakil for the appellant relied. He referr- 
ed to various cases where decrees and 
judgments passed by Courts of Law in the 
absence ofa representative of deceased 
parties are referred to as a ‘nullity. The 
question may no doubt arise thatif in 
reality such a decree or judgment should 
be regarded as anullity then what need 
or necessity is there for anappeal being 
filed and whether it can be regarded 


that the provisions of the Code of Civil’ 


Procedure enable a party ‘to come to the 
Court and have a nullity declared or 
decreed as such. It seems to me that 
perhaps the expression ‘nullity’ must 
have been used in such cases with 
special reference tothe facts of the case 
and merely to indicate that so far as 
the legal representatives are concerned 
whohave not been brought on the record 
the decree or 
judgment isnot binding and isa nullity 
so far as they are concerned andin that 
sense only. The learned Vakil for the 
respondent has also drawn our attention 
to the case of Deonandan Prasad Singh v. 
Janki Singh (2) where there are observa» 
tions by the learned Judges to the effect 
that a decree or judgment passed by a 
Court ‘of competent jurisdiction cannot 
possibly be regarded as a nullity at any 
rate till it is altered or set aside by a 
proper procéeding. It seems to me, how- 
ever, unnecessary in the view I have 
taken to express any opinion with regard 


to this contention because if according 


to that view the temple or institution was 
properly represented in these proceedings 
before the Court at the. time when the 
appeal was heard it is unnecessary to 
determine what the consequences would be 
or what further procedure should be 
whether itis by way of appeal orby way 
of fresh regular suit or by way of objec- 
tions on execution proceedings, the parties 
who may deem themselves affected by the 
decree should adopt. i 

Another argument was also put forward 
by the learned Vakil for the respondent 
and that was thatthe vakalat which was 
granted originally by the two dharmakar- 

(2) 56 Ind. Cas. 322; 5 P, L., 314; 1 P, L, T, 325; 2 
U.P L, R, (Pat. 128; (1920) Pat. 266, 
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thas at, the time of filing the appeal or 
shortly:after when . granted became’ itself 
the constitution of .an agency. of the 
Vakil forand on behalf of the idol or 
institution as a juristic.person and that 
as sach a power-of-attorney, it. does not 
cease to operate merely. by reason’ of the 
death of the.person granting the power- 
of.attorney or vakalat. There are difficul- 
ties in the way of entirely accepting any 
such contention ‘because really these are 
based on -certain notions with regard to 
idols which must be engrafted merely by 
way of analogy. Ifthe true theory is that 
. "there are rights vested in idols and religious 
institutions which can be enforced only 
by. certain persons defined, by: law un- 
doubtedly those are the persons.who are 
recognised in law ab- persons ‘entitled to 
enforce those rightsand on the death of 
those persons any agency constituted by 
them must necessarily cease. However, it 
is not necessary to discuss this point further 
because in-the view Ihave taken itis un- 
necessary to do so. =~ . SR MN 
- In the result, [am not .satisfiéd ‘that at 
the time when . the judgment and decrée 
of the lower Appellate Court against which 
this appeal has been filed were passed 
the institution. which the ‘appellants now 
represent was not _ properly represented 
within the meaning of the Civil Procedure 
ode and that being the only ground on 
which thedecree of the lower Appellate 
Court has been - assailed it: follows that 
-tho second appeals fail and must be dis- 
-missed with costs. . - | . 
. Following the decision in S..A. No. 1194 
011924, S, A. Nos. 1195 and 1196 of 1924 are 
dismissed with costs. >. ` : 
-- Reilly, J.—The appellants before us 
have put. in-some obviously defective 
affidavits; but they have not chosen to 
supply us with any definite evidence 
when Muthusawmi Mudaliar, the survivor 
of the two original trustees, handed over 
charge of his office, or that he was not 
in office at the ‘time when the learned 
Subordinate Judge heard these three 
‘appeals. That being Bo, they ` have failed 
to make out that the decrees of the. Sub- 
ordinate Judge -are defective. For that 
reason, which is quite sufficient, I agree 
that these second appeals should be dis- 
missed. [I prefer rot to express any opin- 
iónon this occasion on the other interest- 
ing points which have been argued before us, 
Yon, Ve Appeals dismissed, 
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.' MADRAS HIGH COURT. : 
SECOND Civin APPEAL No. 1333 or 1924. . 
t March 29, 1927. . 2 
Present:—Mr. Justice Srinivasa-Ayyangar: 


KUDKANJE TIMMARSA PAI—PLAINTIEF 
S ` —APPELLANT | o tt yt 
Us versus ' aie 

KANJARPANE SUBBA RAO -AND OTHERS 


—DEFENDANTE—HRESPONDENTS. |. .- 

Chit fund—Security bond by bidder—Default in 
payment of .future instalments—Suit by subsequent 
successful bidder to enforce security, maintainabil- 
ity of-—Stakeholder, whether agent of future successful 
bidders. E . LER AME. NOST 
Where a bidder ina kuri chit transaction who has 
executed a security bond to the stakeholder for tlio 
payment of future subscriptions makes default “it is 
jot competent to a subsequent bidder’ to' sue him 
for enforcing the terms of the bond. The proper 
remedy of the subsequent bidder is to sue the stake- 
holder for the administration of the kuri. T RU ge 


Where a successful bidder in a kuri chit executes 
a security bond in favour ofthe manager or, stakè- 
holder of the chit fund in respect of the payment of 
his future instalments, the true view to take is” to 
regard the security as taken by the manager aS a 
trustee for all persons who are. then or may ‘there- ` 
after become interested in the security- Though 
the security is by name to the manager and he,is 
entitled to enforce it himself because itis given ‘to 
him, heis not to have the beneficial interest of the 
enforcement of the security since it is- ‘for the 
benefit of others who may have io be ascertained and 
determined according to the circumstances. 2 


There cannot be in law an agent of a principal not 
in existence nor yet ascertained. : "ag 

Ifa trustee who is bound to collect.the funds for 
the benefit of beneficiaries fails to do s&o,.he com- 
mits breach of trust and the poper procedure ‘is 
to have the defaulting trustee removed and- have 
another trustee appointed or to sue for -the ad- 
ministration of the-trust by the Court, . °° ; 


Second appeal against a decree. of the 
Court of the Subordinate Judge, South 
Oanara,in A. S. No. 6 of 1924 (A. B. No. 336 
of. 1922, District Court, South Kanara), 
preferred against that of the Court of the 
District Munsif, Puttur, in O. 8. No. 17 of 
1921, - : 

Mr; K, Y. Adiga, for the Appellant. 

Mr. B. Sitarama Rao, for the Respond- 


: entg. 


JUDGMENT.—I am very sorry to have 
come to the conclusion in this second ap- 
peal that it should be dismissed.; Plaintiff 
was a subscriberto a kuri chit. He insti- 
tuted the suit against two sets of defend- 
ants—defendants Nos. 1 to 4 whose predeces- 
sor was himeelf a subscriber to the kuri 
chit and who made defaultin the payment 
of an instalment, and defendants Nos. 5 to 9. 
whose predecessor was the manager of thig 
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kuri chit, The predecessor of defendants 
Nos, 1 to 4 when he bid for and obtained 
the proceeds of asale at an auction execut- 


ed à security bond in favour of the manager." 


That document was registered and by that 
somé‘immoveable property belonging to 
him was charged with the payment of- the 
&mouutof any subscription which might 
have tobe paid by him. The plaintiff's 
case was that undér the kuri chit whenever a 
:gubsériber made default in the payment of 
‘a’ subscription payable by ‘him: the: person 
'who'as the'highest bidder “purchases the 
“eliit will be entitled to sue for the recovery 
of his -subscription. 
“here with regard to that because it is. ad- 
mitted that as on -a simple’ contract the 
remedy is barred by the Law of Limitation. 
- He has, ‘theréfore, to rely upon the security. 
"The: lower Appellate Court has found 
that -even this remedy has become 
_barred by thé Law- of Limitation. I am 
unable- to agree with the lower Ap- 
pellate Court in that conclusion, but .it 
ssems to me that having regard to the view 
- I have taken with regard tothe other ques- 
“tion in the cage, itis unnecessary for me to 
~ express any definite opinion on this point. 


The other question is whether the plaintiff 
"is entitled to enforce the security under 
: the deed of charge or mortgage executed in 
- favour of the manager. . The case, was 
understood apparently by the’ plaintiff and 
treated by both the lower Courts as though 
it were one of principal and agent and as if 
the manager was the agent of the plaintiff. 


It seems to me that such a notion is op-: 


posed to all elementary ideas of the law 
of principal and” agent. The plaintiff 
was not at the time when the security 


bond was executed a successful bidder. 


at the sale. He was not ‘in -existence 
in that capacity.. 
kaown who would be such’ successful bid- 


ders. It is impossible that there could bs . 


. in-law constituted an agent of a principal 


not in existence noryet ascertained. - Again. 


there is also another and what may.almost 


seem to be a more fatal objection to tli». 


application of this doctrine of prinei- 
paland agent.. The.plaintiff alone has in- 
stituted this suit. On the theory on which 
the argument was founded we must sup- 
pose that all persons other than the person 
who was executing thesecurity bond must 
be regarded as principals. -They have not 


joined in this action and I do not see how 


No question arises , 


It could not then be. 


. 4$ 
one principal alone can institute a suit 
against the. agent. > - E 
fDwevar; it 8S»ems to me uunecessary 
to discuss ‘this aspect of tha case at 
great. length because the facts. require 
only to, be glanced, at in order to show 


-that the true view to take is to regard 


this-cecurity as taken by the manager asa 
-trastee for all persons who are then or may 


thereafter become interested in the security. 


Ths seeurity.is no doubt by name.to the 


manager. He is entitled to enforce it him- 
self because itis given to him, buthe is 
not to have the beneficial interest of the 
enforcement of the-sécurity. It is for the 
benefit of others. Those others have to be 
ascertained and determined according to the 
circumstances. I am, therefore, clear in my 
mind that the manager with réspect to this 
transaction of security must bs regarded in 
law only as a trustee., If heshould be re- 
garded then as 4 trustee thissuit is clearly 
untenable because the suit is not for the 
enforcement of. a trust. It cannot really 
be regarded as a suit against-the trustee or 
in respect of the trust or for the adminis- 
tration of the trust. The plaintiff seems.to 
have conceived the idea that bécause he:is 
the beneficiary in respect of the security or 
in other words, the.security must be re- 
garded as having been taken amongstothers 
for the benefit of himself amongst others, 
he would be entitled to sue himself; such a 
conception is entirely opposed to the- law 
of. trusts. Ifa trustee who is bound to 


-eollect thé funds for the benéfit: of bene- 


ficaries fails to do so, he commits. bréach:of 
trast and the proper procedure.is to. have’ 
the defaulting trustee removed and have 
another trustee appointed orto sue forthe 
administration of the trust by the Court. 
Itis unfortunate that the plaintiff should 
have been so ill-advised and should: have 
so entirely misconceived his remedy. . Mr. 
Adiga on benalf of the-appellaat made'-al- 
most a pathetic appeal to me to.allow his 
client, the plaiatiff to amend the-plaint at 
this stage. Haviag regard to the nature of 
the defence f should certainly have ‘felt 
disposed to allow him to do so if L could 
have persuaded myself to-regard the amend- 
ment applied for às being-of a simple. na- 
tura, but unfortunately it: is-not. ; The 
whole cost and frame of the suit. would have 
to be altered and L apprehend that every 


paragraph ia the plaint would havato, be 


changed, numerous persons who.are not par- 


` ties tọ the suit would havé to be joined; the 
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nature of the reliefs applied for would have 
tobe entirely altered, and I do not feel 
justified that I should at. the present stage 
make any such order, however much I 
may feel inclined to do so. In the result this 
second appeal must be dismissed, but in 
the circumstances I award no costs. 

Cv. N. V. Appeal dismissed, 

A.N. A, 


MADRAS HIGH COURT. ` 

Civi Reviston Partition No. 1198 or 1925, 
October 12, 1927. 
Present:—Mr. Justice Devadoss. 
SEETHARAMA SASTRIAL —PLAINTIFF-— 
; PETITIONER 
versus 
SEETHARAMA AYYAR—Dsrenpant— 
RESPONDENT, d 

Civil Procedure Code (Act V of 1908), O. TI, r. 2— 
Court mot deciding right of plaintiff to particular 
relief—Subsequent suit for such relief, whether barred. 

Where a Court refuses to go intothe question 
whether the plaintiff is entitled to a particular 
relief or not and reserves it for determination in a 
future case, a subseqent suit for suchrelief is not 
barred by O. II, r. 2, Civil Procedure Oode. 

Venkatarama Ayyar v. Venkata Subramanian (1), 
referred to. 

Petition, under s. 25- of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of Small Oauses at Kumba- 
konam, in 8. O.S. No. 980 of 1925. 

Mr. M. S. Venkatarama Aiyar, for the 
Petitioner. 

Mr. K. S. Desikan, for the Respond- 


ents, 

JUDGMENT.—This is an ‘application 
to revise the decree of the Court of the 
Small Causes at Kumbakonam, in B. C. S. 
No. 980 of1925. 'The Subordinate Judge 
dismissed thesuiton the ground that it 
is barred by O. II, r. 2, Civil Procedure 
Code. In the previous suit the plaintiff 
asked for possession of the property pur- 
chased by him. In that case the Sub- 
ordinate Judge made him to pay to the 
4th defendant the value of the plantain 
trees standing on the land sold to him 
and declined to decide the question whe- 
ther the sale-deed in his favour conveyed 
the plantain trees as well. The present 
suit is for the amount paid by him as 
compensation to the 4th defendant, who 
was held entitled tothe plantain trees in 
the previoussuit. The contention of Mr. 
Deasikan for the respondent is that the 


plaintiff ought to have got his remedy in. 
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the previous suit against his vendors and 
he is not entitled to bring a separate suit. 
I tbink this case is covered by the ruling 
in Venkatarama Ayyar v. Venkata Sub- 
ramanian (1). In that case the plaintiff 
purchased property from a member of a 
joint family and it was found that the 
interest cf another member was not con- 
veyed to him. He broughta subsequent 
suit to recover the balance of the price 
paid. It was held by a Bench of this Court 
that the suit- was barred. In this case, the . 
plaintiff sued for possession of the plan- 
tain trees as well,as he was ordered to 
pay the value of the trees to the 4th 
defendant who was the tenant at the time. 
The question whether the sale-deed con- 
veyed the trees or not was not decided 
in the previous suit. As the question in 
ihe present case, whether the sale deed 
conveyed the trees or not and if it did 
convey, whether the plaintiff is eutitled to 
relief or not, was not gone into in the pre- 
vious case but was reserved for determina- 
tion in subsequent proceedings. I do not 
think that the plaintiff's suit is barred by 
O. II, r. 2, Civil Precedure Code. I, there- 
fore, set aside the judgment of the Sub- 
ordinate Judge and remand the casefor trial 
on the merits. 

fÆ Costs will abide the result. 

Y. N. V. Case remanded. 


(1) 24 M. 27; 10M. L. J. 217. 


MADRAS HIGH COURT. 
Sreconp OIYIL APPEAL No. 11 or 1925, 
September £0, 1927. 
Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Anantbakriebna Aiyar. 
NALLAPERUMAL PILLAI—DzrENDANT 
—APPELLANT 


versus 
SAKUL HAMED MARACAYAR AND 
` OTHERS—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 40—Party 
removed from record whether party to suit—Matters 
adjudicated by Court thereafter, fresh suit in respect 
of, whether barred—'' Arising between parties to suit," 
meaning of. 

For the purpose of making good an objection on 
the footing of s. 47, Civil Procedure Code, it ig 
necessary to make out two matters: first, that the 
person who comesin as plaintiff in the subsequent 
suit was a party to the suit in which the decree 
was passed within the meaning of s, 47 ofthe Code 
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And secondly, that the subject-matter of the suit 
wasone relating to the execution, discharge or 
. Satisfaction of the decree in the previous suit. [p. 
407, col. 1.] d 

The expression "arising between the parties to 
the suit” ins. 47 contemplates their having continued 
io be parties to the suit, at any rate,up to the 
stage at which the question arises. [p. 408, col. 2.] 

That alone'can be regarded as relating to the 
execution of a decree which is concerned with 
carrying out the provisions of the decree, and if the 
Court deliberately sent a party out and refused to 
make him any party to the adjudication which it 
might make in the action, then any title or right 
which he may have to setup and which the Court 
refused toadjudicate upon cannot be regarded as 
coming under the expression, "execution of the 


decree." [ibid.] 
Sadanand Pandey v. Sheikh Tufail Ahmad (1) 


` and Nand Kishore v. Sultan Singh (2), distinguished. 
Per Anantakrishna Aiyar, J.—A party whose name 
has been removed from the record before the passing 
of the decree is nota party to the suit within the 
meaning of s. 47, Civil Procedure Code. [p. 408, col. 1.] 


Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Tinnevelly, in A. 8. No. 9 of 1924 (A.8. 
No. 517 of 1923, District Court, Tinnevelly), 
preferred against that of the Court of the 
Additional District Munsif, Tinnevelly, in 
O. 8. No, 702 of 1921 (O. 8. No. 537 of 
1920 of the District Munsif’s Court, 
Tuticorin). 

i Mr. V. Sesha Aiyangar, for the. Appel- 
ant. : 

Messrs. B. Sitarama Rao and A.Swami- 
natha Aiyar, for the Respondents. 

JUDGMENT. 

Srinivasa Ayyangar, J.—The main 
ground argued in this second appeal on 
behalf of the appellant who is the lst 
defendant in the suit from which this 
second appeal has arisen is that the lower 
Courts were wrong in holding that the 
plaintiff's suit was not.barred by the pro- 
visions ofs. 47 of the Civil Procedure Code. 
For the purpose of making good an objec- 
tion on the footing of that section it is 
necessary to make out two matters; first, 
that the person, who comes in as, plaintiff 
in the subsequent suit was a party to the 
guit in which the decree was passed within 
the meaning of s. 47 of the Code and 
gecondly, that the subject-matter of the 
guit was one relating to theexecution, dis- 
charge or satisfaction of the decree in the 
previoussuit. Mr. K. V. Sesha Aiyangar, the 
learned Vakil for the appellant, wished to 
argue both the positions, namely, that the 
plaintiff in thissuit must in law be regard- 
ed as having been a party to the previous 
guit within the meaning of s. 47 of the 
Qode and also that the subject-matter of 
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‘the present suit is one relating to the 


execution, discharge or satisfaction of the 
decree in the previous suit. We intimat- 
ed to him that hemight for the purpose 
of this argument take it that the present 
plaintiff was a party to the previous suit 
within the meaning ofs. 47 and asked him 
to argue how even on such a basis he pro- 
posed to establish that the subject-matter 
of this suit wasa matter relating to the 
execution, discharge or satisfaction of the 
decree. The facts were that though the 
present plaintiff was made in that plaint 
party 2nd defendant, still it is clear from 
the record that his name was at some 
stage and for some reason ordered to 


‘be struck off. Therefore, he was not a 


person whom the Oourt regarded or wished 
to regard as a person sought to be bound 
by the adjudication in the action and by 
the decree eventually passed in the suit, 
So much Mr. Sesha Aiyangar readily con- 
ceded, and indeed conceding it, he wished 
to build another argument thereon which 
I shall refer to later. If, therefore, he waa 
a person who wasnot bound by the adjudi- 
cation not having been a party to the pro- 
ceedings .at the time of the adjudication 
and, therefore, was not aparty to the 


. decree then, can it be said that any matter 


arising thereafter could be regarded as 
relating to the execution of the decree so . 


. far as he was concerned? From the plaint 


in the previous action it is clear that the 
plaintiff sought to make him a party be- 
cause he had got effected an attachment 
of some .of the properties, the subject- 
matter of thesfiit and subject of the mort- 
gage on whichthe suit was based. There- , 
fore, the plaintiff at that stage required 
that all matters in contest between them 
regarding theright under which he had 
obtained the attachment should be adjudi- 
cated by the Court in that very suit. But 
having regard to the order directing that 
his name should be struck off we must take 
it that for some reasons, right or wrong, 
the Court refused to adjudieate with regard 
thereto and thereby adjudicated that any . 
decree .that .may be passed in the suit 
would notbe binding on him and should 
not be regarded as affecting his -interests 
in any manneror degree, After such an 
adjudication itis impossible to say that 
any matter that may arise in execution of 
the decree to which he was not a party 
could .be regarded as relating to execu- 
tion, that is to say, relating to the pro- - 
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cedure by which the decree passed in: the 
anit is being carried out. The learned 
Nakil for-the appellant has referred to two 
cases. The first case cited by him was 
Sadanand Pandey v. Sheikh Tufail Ahmad 
(1). . In that case the person who was held 
to have been a party within the meaning 
ofs. 47.had not only been made a' party 
to the suit, but had failed'to raise any 
defence to the action or the claim of the 
plaintiff which he could have done by way 
‘of defence. "This is‘clearly. indicated -by 
the learned Judgés in that case where they 
use the following words about “the right 
of equity of redemption which he could or 
could not exercise, as hé desired and whicb, 
‘asa matter of fact, he did not exercise.” 


"No doubt, later. on they proceed to point ` 


but that he could have raised the objection 
‘in the course of execution. Strong reliance 
‘-has ‘been placed by Mr. K. V. Sesha 
-Aiyangar on these observations., But there 
-.are no materials. before us with regard 
‘to'the facts of this case on which we could 
‘say whether the nature of the objection 
.was such that it could have been reasonably 
raised ‘in the course of execution even 
‘though the party had failed to take it or 
‘make out by way of defence in the action. 
That decision, therefore, cannot possibly 


be regarded as at all applicable to the: 


> present case because that was the case of 


“execution of the decree which obviously . 


was in the circumstances of the case bind- 
“ing on the party who as plaintiff subsequent- 
‘ly instituted the suit. The other case cited 


“by, the learned -Vakil . for the appellant was - 


` Nand Kishore v. Sulian Singh (2). In that 
. ease the question whether it was not 
: open tothe person who subsequently filed 


" the suit as plaintiff and who was also a` 
party to the previous suit to have set up. 


his title by way of defence to the action 
and on his failure todo so, he had .not 
forfeited the right of-setting up such title 
. afterwards was not argued at all. Tt does 
not at all appear to have been taken before 
_the learned Judges. The decision in, the 


case does not refer to any such question: 


and does not deal with it. The decision 
itself is based ultimately not on s. 47 but on 

. r. 92 of O. XXI of the Civil Procedure Code. 
' That decision, therefore, cannot also be 
regarded as applicable to the present case. 


Section 47 of the Code refers to all ques- 


(1) 79 Ind. Cas. 486; A. T. R. 1923 AIL 115. 


(6393 Ind, Oas. 1007: 7 Lah.1; A. L R. 1926 Lah. 105; | 
EC - `: taken to be seme sort of party all the same, 


97 P.L. R,208, ~ < 
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tions arising betweén the parties to the suit 
in which that decree was passed: . The ex- 
pression “arising between tbe parties to 
the suit.” undoubtedly contemplates their 
having continued to beparties-to the suit 


at anyrate up to'the stage at which the: 


question arises. The - present -participle 
‘arising’ is the word used, and the expres- 
sion “arising between the partiestothe guit” 
would be inappropriate if it should be 
referrable to a question arising between one 
who isa party tothe suit and’ another 
who has céased tobe a party to it by order 
of Court: That alone can be -regarded -as 
relating to the execution of a decree which 
is concerned with carrying out the pro» 
visions of the: decree, and if as in this 


case the Court deliberately sent a party 


out andrefused to make him any party to 
the adjudication which it might make in the 
action then it follows logically. that any 
title or. right which he may have fo set up 
and which the Court refused to adjudicate 
upon cannot be regarded as coming undér 
the expression “execution of the decree.” 
We must also observe that- even though 
from the record it appears that. the plaint- 
iffs name had been struck off from the list 
of parties in the suit by order of. Court, 
still Mr. Sesha Aiyangar offered to argue 
the point that he must still in law be 
regarded asa party within the meaning of 
s. 47; Inthe view we have taken of the 
other question it has really become unneces- 
sary to consider this point. The second 
appeal is, therefore, dismissed with costs. 
Ananthakrishna Aiyar, J.—The 
appellant instituted. a prior suit" O; B.'.No. 


:495 of 1916 on the file of the District 


Munaif's Court of Tuticorin against:-his 
mortgagor to recover: money due to him 
under his mortgage. He made the. present 
plaintiff 2nd defendant to that suit. Oopies 
of the plaint -in that -suit'as well .as of the 


decree passed therein" have been exhibited. ` 


in the present suit as Exs. IT and 1I (2).: In 
Ex. II—the plaint, there is à note against 
the 2nd defendant "removed from record." 
In the decree there isa statement that. the 
2nd defendant has been removed from the 
record. On this state of the.record: I'am 
absolutely clear that the.2nd defendant in 
that suit who is the plaintiff in the pre- 
sent suit should not be taken to have been 
aparty tothat suit at all within the mear- 
ing of s. 47 of the Code. Mr. Besha 
Aiyangar, however, argues that he must be 


s 


E 
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When the Court declinéd in the previous 
suit to have the rights claimed by the then 
2nd. defendant adjudicated, 1 think it is 
riot possible to hold that-the-2nd defendant 
should haveintérvened in . execution’ pro- 
'eeéding and sought to have the adjudica- 
„tign of his rights made therein execution 
proceedings under s. 47. The Court having 
-by its. order, rightly ór wrongly, removed 
. ,£hé&Znd defendant from that suit, should 
-betaken to have ruled that. none'of his 
rights could be.adjudiested in -that suit, 


which includes of course. both ' the stage. 


‘before the "decree. and the stage of the 
: decree, Lam, therefore, clearly of the opinion 


-that in whatever sense he might be deemed: 


„to: be a party, after his name: had been 
Yemoved from the previous suit the pre- 


Bent suit,in the circumstances, is mainta- ~- 


"jnable as.was held by the lower Appellate 
‘Court. I, therefore, agree with my learned 
“brother. that the second appeal should 
be dismissed with costs. JR 
V.N. V, 0.70 7. ` Appeal dismissed, : 


= 


-"'. MADRAS HIGH COURT.. : 
" ‘Sgconp Civin APPEaL No. 1225 or 1924, - 
^7 7 . c7 ^ March 29, 1927, | . 

` -Present:— Mr. Justice Srinivasa 


ee Ayyangar., . >- .-.. 

~“ PULIKKU MADATHIL NELLIARI,. 

MM KOLAREMATHU.AMMA . . 
'—PLAINTIFF— ÁPPELLANT' E 


Are T © persus. 70077 : 

THAPPALLI KOONALTAT MADAVI 

^ " AMMA ANDOTHERS—DEFENDANTS ^" 
: — RESPONDENTS. ` 


--"-Clwil Procedure Code (Act V of 1908), 0. XXII, v. 8. 
-- Suit. against wrong legal representative—Decree, : 


~. whether binding on real representative—Fraud and 


_ collusion—Onus of proof—Will—No provision -for' 


^" execitor—Legatees, whether legal representatives. . 

* Tf a plaintiff, without any. fraud or collusion, sues 
* & person who would be the ordinary legal repre- 
. gentative, under .the law, of a deceased debtor, in 


ignorance of other facts or circumstances by reason - 
whéreof some other person turns out to be the.real, 


or actual legal representative,.then such a decree is 
binding in the same manner and to the same extent 
.on the real heir and legal representative. The 
"burden of showing circumstances under which, and 
` the reasons for which, the decree is not binding is on 
the person impeaching the binding character of the 
decree. |p 411, col.1.] E : 
" . (Gnanambal Ammal v. Veerasami Chetty (2) and 
Bachu, Soorayya v..Toomuloori Chinna Anjaneyal (3), 
lowed. : ; ; 
ated: Nallappa v, Neelana Gouda Kare Goud.(1), 
explained. : B e 
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Where there is an appointment of executor ex. 


. pressly or by necessary implication in a Will, then, 


'the-person so appointed would, by the act of the 


testator, be constituted into a legal representative 
but, if no such appointment is made, the iere fact 
that there are-certain dispositions ‘of Property-and 
legacies-in the Will has nof the “effect ofimaking the 
a fhe legal Doo of the testator, [p. 

Second: appeal against a decree of.the 
District Court, North Malabar, “in “Appeal 
Suit No. .282 of 1923, preferred against 
that. of the Court of the Second Additional 
District Munsif, Quilandy, in Suit- No, "$7 
011922, O. 8: No. 135: ot^ 1921, Firet Addi- 
tional District Muneif's Court, Qüilandy, 
(O78. No. 562 of 1921, "Principal" District 


Muünsif, Quilandy). _- 


N ie rE. Subramania Aiyar, for the Appél- 
ante 5E. lx 0 Ce PA EON ey URS 
Mr. K. P. Ramakrishna Ayar = for- 
Respondentg,. 00 =). sc € e PE 


JUDGMENT.—The suit from which 
this second appeal-arises: wag’ instituted 
by the appellant as plaintiff for the -re- 
covery of possession of certain items of pfo- 
perty. Those items were -attached "and 
brought to sale. in execution-of'a' decree 
obtained. by a person who “claimed: ‘tobe 
the: creditor of the deceased husband of 
the plaintif. That -suit was instituted 
against the karnavan of thé-tarwad to which . 
the deceased belonged -on the ground that 
he was the legal: representative’ ofthe 
deceased. In the sale in execution of.-the 


` decree, defendants Nos. -7’ and 8 in this 
"suit purchased the propérty and have since 
. been in possession: and ‘enjoyment,’ "Phe 


claim of the plaintiff-appellant in'this case ` 


` is that the- decree and the sale -aré not 


binding on her beeausé-the deceased.did. 
not die intestate but left a. Will by: which 


‘he bequeathed these items of property- to 


the plaintiff—I say to the "plaintiff because 
I assume it to be so and it. is unnecessary 
to go further into the details with regards 
to the disposition. Now, 'no: doubt, it 


“would have been open‘to the plaintiff. to 


have come into Court with: the case that 
in obtaining tthe decree in execution- of 
which the property was sold, the-plaintiff 
in that suit did not aet bona-fide. or that 
there was fraud or collusion ‘between Kim- 
self and the defendants of such. a/charac- 
ter as to vitiate the: decree entirely and 
so as not ‘to make it binding on the estate. z 
The first question that arises for: defer- 
mination is whether in that'suit thé estate 


of the deceased husband -of the plaintiff 


Ao. 


was properly represented. The learned 
Vakil for the appellant, who argued at 
considerable length, has not satisfied me 
that the estate was not properly represent- 
ed in the suit. He, no doubt, referred to 
& Will, but it is not every Will that has the 
effect of creating a new legal representa- 
tive for the testator. If there had been 
an appointment..of executor expressly or 
by necessary implication in the Will, then, 
of course, the person so appointed would, 
by the act of the testator, be constituted 
into a legal representative but ifno such 


appointment is made, the mere fact that. 


there are certain dispositions of property 
and legacies in the Will has not the effect 
of making the legatees the legal represen- 
tatives. It is admitted that if there: be no 
Will, the proper legal representative would 
have been the karnavan. As it has not 
been shown that there was a Will in and 
by whieh a person other than the legal 
representatives under thelaw, was consti- 
tuted.into a legal representative of the 
deceased, I must hold that it has not been 
proved in this. case that the karnavan 
against whom the decree was obtained 
was notthe legal representative of the 
deceased, It, therefore, follows that the 
decree was & decree that was properly ob- 
tained in &-suit in which the estate was 
properly represented. If that be so 
the whole ofthe argument in this case 
entirely falls to the ground. - 

[ may also referto another aspect of 
the case which has been also argued before 
me. Assuming for a moment that there was 
an executor appointed and, therefore, a 

. legal representative constituted other than 
the person who would have been the legal- 
representative on intestacy in due course 
of law, stillit isnot shown in this case 
that the creditor who instituted the suit 


and obtained a decree knew of any such, 


Will or the constitution. of a different legal 
representative and yet instituted the suit 
against the wrong person mala jide and it 
is not alleged or sought to be shown that 
there was any fraud or collusion between 
the plaintiff in that suit and the person 
who was impleaded asthe legal represen- 
tative. It would appear that the plaintiff 
came into Court without making any re- 
ference whatever to the decree orthe sale 
in execution of which the property was 
purchased by defendants Nos. 7 and 8. 
If so, when the defendants set up the de- 
eree and the sale in execution by way of 
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if.she wanted to avoid the deceee or to 


defence it was incumbent on the plaintiff, . 


have it declared that itisnot bindingon . 


her, to allege and prove facts necessary . 


lt was, therefore, incum- 
issue whether 


for the purpose. 


collusion between the parties. There is 
absolutely no suggestion of the kind and 


Iam unable to regard the few sentences in 


the judgment of the Court of first instance, 
referring to the possibility of the knowledge 
of the Will on the part of some members of 
the tarwad of the deceased husband of the 
plaintiff as at all relevant for the purpose 
of the discussion. If, therefore, it was .the 
case of a creditor of the deceased person 
instituting a suit making as defendant in 
the action aperson who, but for the Will 
would have been the proper legal represent- 
ative, then it follows that the burden is 
upon the plaintiff to show the circumstances 
under which and the reasons for which that 
decree is not binding; but she has not estab- 
lished the same. 

The learned Vakil for the appellant at one 
stage desired to argue that, if, asa matter 
of fact, the person that was made party 
defendant was not the Jegal representative, 


“then it should be held that the estate of the 
“deceased was not properly r. presented in 


the action, and that, therefore, the decree 
should be regarded asa nullity. I cannot 


possibly agree with any such contention. . l 


For that purpose, the learned Vakil referred 
to the case of Angadi Nallappa v. Neelana 
Gouda’ Kare-Goud (1). There are no doubt 
some observations there by Mr. Justice 
Ramesam to the effect that, if the person 
that isimpleaded as a defendant was not a 


legal representative at all in any sense of- 
- the word, no -question arises of the decree 


being binding. I can only. regard the 
dictum of the learned Judge as having been 
made with regard to the facts of that 
particular case. I cannot possibly regard 
the learned Judge's observations as having 
overruled the decisions of the Oourt by 
Benches of two Judges, which have also 
been referred to in the course of the 
discussion in this case.. In the case of 
Gnanambal Ammal v. Veerasami Chetty (2), 
a case which was very similar to the present 
one, Sadasiva Aiyar and Nappier, JJ., 
distinctly held that, when, in ignorance of 

(1) 93 Ind. Cas, 625; (1926) M. W. N. 174; 50M. L, 


J. 442; A. I. R. 1926 Mad. 487. 
(2) 31 Ind, Cas. 920; 29 M. L.J. 698, 
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the Will that had been left by the deceased 
person, certain ‘persons are sued as the legal ` 
representatives by the creditor and a decree 
is-obtained the decree would ‘be binding on 
the estate oron the person who turns out to - 
be the heir ultimately. In fact, in the later 
case of Bachu .Sooryyya v.: Toomuloori 
Chinna Anjaneyal (3), the same ' learned 
Judge (Sadasiva Aiyar, J.,) refers to: the case - 
of such decrees being held to be binding on’ 
the estate of the deceased as an exception 
to the general rule that decrees are 
generally binding only on parties to the 
suit, In other words, the raison d'etre 
of both the said. decisions is that if the 
plaintiff, without any fraud. or collusion, . 
sues & person who would be theordinary 
legal representative, under the law; of the 
deceased person, in ignorance of other facts 
or circumstances by reason whereof some 
other person turns out to be the'real or 
actual legal representative, then! such a. 
decree.is binding in the same manner and |` 
to the same éxtent on the real heir and legal 
representative, In this case, therefore, the 

. Plaintiff not having alleged, much less 
proved, any fraud or, collusion or other 
Circumstances which: can be regarded as 
vitiating the judgment in execution of the 
decree passed in which the properties were 
purchased by defendants Nos,7and 8, I must: 
hold that the plaintiff has not shown that 
the properties were not properly purchased 
by the said defendant. I must, therefore, 
hold that the ground of this second appeal 
entirely fails, ‘ 
The second appeal is dismissed with costs. 

V. N. V. i Appeal dismissed, 


A.N. A. 
3) 52 Ind, Oas. 509; 36 M. L. J. 106, 
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REX S. ARTHUR, PROFESSION TAX 
INSPECTOR, RAMNAD TALUQ BOARD 
—COMPLAINANT— PETITIONER 
versus 4 
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Madras Loca] Boards Act (XIV of 1920), ss. 198, 
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298 provizo—Omission to take out license—Continuing 


offence—Limitation for prosecution. E 
Under the proviso to s.223 of the Madras Local 


- Beards Act, failure to take out a license or to obtain 


permission under the Act is a continuing offence 
and prosecution for stich offence may .be com- 
menced. within three months of the expiry of the 
périod during. which the license or permission, if 
granted, would enure. ` 
Petition, under, ss. 435 and 439 of the 


Code of Criminal Procedure, 1898, praying 


the High Court to revise an order of the 
Court of the Sub Divisional Magistrate, 
Ramnad, dated: the 28th February, 1927, 
in- Criminal. Appeal No. 7 of 1927, prefer- 
red against that of the Court of the 
Second Class Magistrate, -Paramkudi, in 
C. O. No 694 of 1926. E 


Mr. S. Sundararaja Iyengar, for the Peti- 


tioner. ` ; 9 
Mr. U. Somasundaram, for the Respond- 


nt, : : ] 
‘The’ Public Prosecutor, for the Crown, 


ORDER.—This isan application by the 
Profession-tax Inspector, Ramnad Taluq 
Board to revise the order of the Sub-Divi- 
sional Magistrate quashing the conviction 
of the respondent under s. 207 of the 
Madras Local Boards Act. The Sub.Magis- 
trate who heard the case convicted the re- 
spondent for not taking out a license as 
required by the. Madras Local Boards Act 
and found him guilty under s. 207 and 
sentenced him to pay a fine. The Sub- 
Divisional Magistrate on appeal held that 
the complaint was lodged more than three 
months after the commission of the offerice 
and, therefore, was‘ barred under s. 222 
of the Madras Local Boards Act. The 
offence complained of was the failure of the 
respondent to take out license for having 
a potterskiln, His not taking out a license 
as required by s. 193, no doubt’ consti- 
tutes an offence under the Act. Section 
207 is the penal section which provides 
for punishment. Section. 222 has no appli- 
cation-to the present case. That section 
applies generally to cases of prosecutions. 
Under s. 223 the failure to take out license 
or obtain permission under the Act shall 
be deemed a.continuing offence until the 
expiration of. that period, if any, for which 
the license or permission is required. The 
license to carry on an offensive trade is 
granted for one year, the official year. 
The respondent would have taken out 
licenses for the years during which he 
carried on his trade. The. prosecution is 


for his.not taking - out - licenses for the. 


x 


DES Ne We 


ng 
years 1023, 1924, 1925.and. 1926: as regards 


the three years 1923, 1924, 1925, the pro-' 


aectilion was launched long after the period 
prescribed by s. 223, Under s. 223, "no 
person shall be tried for any offence against 
the provisions of- the Act..,........, NUT : 
“unless complaint is made by the Police 
.or the President of a Local Board or by 
"thé person expressly authorized in this 
“behalf by-the Local Board or its President, 
within three. months of the commission of 


. the offence," and ‘the proviso to s, 223 says - 


“that. in the case ofa failure: to take-out 
license or obtain permission under -the 
-Apt such failure shall be deemed a conti- 


nuing offence and prosecution for such ` 


“offence could. be commenced within thrée 
months of the ‘expiry of the period during 
‘which the license, if granted, would enure 
that is, within three months from the 3lst 
March, 1927. The prosecution for failure 
to obtain license for the year 1926 was 
commenced on’ the 20th November, 1926, 
and it.is within time, As regards the pre- 
vious years the prosecution not having 
commenced within three months of the ex- 
- piry of the period during which the 
offence issaid to continue under the proviso 
the prosecution, must fail. I, therefore, set 
aside the. order of the Sub:Divisional 
: Magistrate, so far as the acquittal of the 
. respondent .for not taking out a license for 
the year commencing the lst April, 1926, 
is concerned, direct him^to re-try the ap- 
. peal and dispose of it in the light of the 


. remarks made above. 


2 ` e. ' 
" Order set aside 1n part. 


MADRAS HIGH COURT. ` 
-LerTsnS Patent APPEAL No. 142 or 1926. 
n . Beptember 28, 1927. E 


...' Present :—HMr. Justice Curgehven and 


.': Mr. Justice Ananthakrishna Aiyar. 
:: MUTHIYAN CHETTI—Dsrenpsantr— 
Box |o. APPELLANT 
versus —— . 
"VAYYADAYAN AND ANOTHBR—PLAINTIFES 
| E — RESPONDENTS. a 
- Evidence Act (I of 1872), s. 90—Presumption as to 


genuineness— Marking of document as exhibit, effect- 


of— Appellate Court's power to refuse to raise pre- 
sumption. ` ° 

“The mere fact that the trial Court has made an 
.endorsement on an. ancient document that it was 


MUTEIYAN CHETTI t, VAYYADAYAN. 


Paramakudi). -~ 


n 
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proved by a particular witness does mot necessarily 
imply that the trial Court was willing to raise the 
ares under s. 90 of the-Eyidence Act. [p. 413, 
ool. 1, : toe ties A 
The test whether an, Appellate Court can, without 

giving opportunity to-adduce fresh svidence, refuse 
to. raise a presumption under s. 90 of the Evidence . 
Act which has been raised by the trial Court, lies in 
whether the trial. Court has recorded’. and 'com- 
munieated to the parties -a- findingy-before- the ' 
opportunity for receiving ‘évidence’ had passed, -that 


it was prepared to make a presumption under the, 


section, [ibid.] - . B NOS i 
. Ramien v. Veerappudiam (1), followed. ^ TE> , 
 Letters'Patent appeal against the judg- 
mérit,óf the: Ohief Justice, dated the 22nd 


"March, 1926, in Second Appéal No. 112l- of 


1923; preferred to-thie High Court. against 
a decree of the Court of the Subordinate 
Judge, Raninad at Madura, in-A, S. No. 101 
of 1321, (0. S. No; 438 of-1919 on the file : 
of the’ Court of the - District Munsif, 
1 Mr. C, S. Venkatachariar, tor the-- Appel- 
ant. potu pra Ea 
. Mr. K. Bhashyam * Iyengar, for the Re-. 
spondents.  - NEUES i 
JUDGMENT.—This- Letters Patent 
appeal is against the judgment of the - 
learned Chief Justice in-Sécond Appeal 
No. 119i of 1923. The suit. was for -re- 
demption of the othis- aud the--question 
that arose was whether the documents 


evidencing them  Exs. O and. D were. "E 


genuine. The learned District Munsif 
supporting himself in part at least by the 
presumption under s. 90 of the Evidence. 
Act, answered this.question in the affirma- 
tive, but the first Appellate Court refused 
to draw the presumption and considered 
that the evidence was not sufficient to 
establish the genuineness of the.docu- ` 
ments. The learned Ohief Justice accept- ' 
ed the second appeal on the: ground that 
the judgment of the lower Appellate Oourt 
was vitiated by the fact that the Judge 
had overlooked thé provisions: of s. 90 of 


. the Evidence Act and had proceeded in 


fact to throw upon the plaintiff a burden 
which properly rested on the defendant. 
We have examined the judgment of the 
learned Subordinaté Judge 4s’ carefully 
as possible, and with. all respect we do 
not think that we can concur, in this 
view. In para. 6 he proceeds to sum- 
marise the attitude adopted by the Oourt of 
first instance in this matter and to consider. 
whether in the light of the views expressed 
in Ramien v. Veerappudian (1) ib was open 

(1) 14 Ind. Oas. 304; 37 M. 455; 11 M, L, T, 69;-22 M 
T. J, 217; (1012) M. WNL 69080, ‘ 


x 
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to him to refuse to draw-the presumption -the- time by the District Munsif that he . 

under s.90-and to form an independent. dispensed with further evidence'he was 

‘opinion upon the evidenee- as to the dissuaded from ‘adducing that evidence 
genuineness of the documents. The test. and that his case- was accordingly pre- 
-whether, without: giving an opportunity. judiced. It seems fuither clear that this 
for’ further evidence, he. could do ‘this. argument as. to a finding. was ‘not raised 
day in.whether the District’ Munsif had before the’ first Appellate Court nor in- 
;recordéd and communicated to the’ plaint- deed in the second appeal because greund 
„ifi a finding, before the opportunity for’ No. 4 of the appellate grounds goes no 
receiving evidence had- passed, that he. further than to aver that the plaintiff was 
.was prepared to make the presumption misled by the procedure adopted by: the 
under the section, and the learned Sub- first Court. If their case were then as it 

ordinate Judge has stated clearly that is now that the District Munsif-:had 
there was no such ruling on ‘the part of announced his finding we think it is‘ im- 
the ‘District Munsif. We cannot do other- probable that thé-circumstance would not 
„wise than inferfrom this.statement.that' have been stated in clearer langauge. 
‘before him no’ assertion "was. made that We have come to the -conclusion accord- 
the learned “District: Munsif did express ingly following Ramien v, Veerappudian 

Such a view.and accordingly that: the (1), thatit was open. to the first Appellate 

plaintiff was shut out from adducing any  Oourt- to.re-consider the question of the 
“further evidence. This view «is further .genuineness. of the documents and that 
supported by an examination of the course .in so doing, and in, deciding it upon the 
of eventa took at the trial,- The two evidence, there was no. irregularity ir its 
“documents "were first produced on 5th. procedure. On the authority of the same 
"November, 1919. On lóth July, 19:0, the case, if authority be required, we consider 
-2nd defendant who was said to be collud- -that the finding that was come to, that 
-ing with the plaintiff, was. examined as the documents were ‘not genuine, is ‘a 
P. W. No. l'and he identified Exs. O and . question of fact which we cannot interfeie 

D as the othi deeds which were produced «with... . . : |. . | - MEE 

before the panchayatdars. It then appears . As.to the «merits. of the second appeal 

that these -documents were marked ac- the only argument .advanced is that 

cordingly as exhibits and in the dockets although the suit mortgages have beén 

on the back of them it is stated that found against a decree could “be "given 

. they are "proved by P. W. No. L" We upon the admission in the -1st defendant's 
do not attach any more significance to written statement that a -mortgagé in fact 

these endorsements - than was attached in “had existed: That admission is. coupled 

the very similar case already cited Ram- with the reservation that it was time- 

ien v. -Veerappudian (1). where the barred, being $0 years old. In these cir. 

Court considered that "there was suffici- cumstancés, no decree can be given upon 
. ent evidence to jüstify: them being marked the so-called admission. We allow the 
as exhibits at that stage." 


io agree with the view advanced by Mr. 
Bhashyam for the respondents that the 
meaning ofthe endorsements is that the 
Oourt was willing to draw the presump- 
tion as to genuineness under s.90, The 
position appears: to be perfectly clear 
from what happened subsequently. On 
the same day another witness P. W. No. 2 
was examined and in the course of his 
évidence: he was required to prove the 
writing and the signature of the writer of 
the documents. On the following day the 
plaintiff himself was examined as P. W. 
No.3 and he deposed that he executed 


Ex. D. It is very difficult: accordingly to’ 


understand how the respondents can now 
say. that, owing to a finding arnounced at 


Weare unable Letters Patent appeal and ' dismiss the 
‘second appeal with C088... 5 7 0 0s 


"v. N. V. | NONE d 
A. N. A, Appeal allowed,’ `. 
mangran | 


MADRAS HIGH COURT, 
Civin Sum No. 564 or 1927, ~., 
November 22, 1927. 
Present;—Mr. Justice Venkatasubba Reo, ` 
G. SINGARA MUDALIAR—Puaintiry . 


i ; 2 versus JO . 

GOVINDASWAMY OHETTY AND. orners 
—DEFENDANTS... °° . 

Letters Patent (Mad), el." 18--Civil Procedura 

Code (Act V of 1908), O. VI, r. 47—8Suit transferred 

from City Cwil Court to High Court, Original Sidg 


ald 
—High Court, powers of—-Amendment beyond juris- 
diction of transferring Court, whether permis- 


sible. . . 
The powers of the High Court in dealing with 


suits transferred under cl. 13, ofthe Letters Patent, 


' would be the powers which, but for the transfer, 


might have been exercised by the Court from which 
the transfer was made. . 

Mrs. Annie Besant v. Narayaniah (1), followed. 

' No Court can permit a plaint to be so amended 
as to oust its own jurisdiction to try the suit. _ 

Where a suit on the file ofthe City Civil Oourt 
ig transferred to the Original Side of the High Court, 
the High Court cannot allow the plaint to be’ 
amended so as ‘to enlarge and alter the scope of 
the suit beyond the jurisdiction of the City. Civil 
Court where the suit was originally filed. 


Application .by the plaintiff for amend- 


.. ment of the plaint. 


: be 


- Mr. C. R. Rajagopalachari, for. the 
plaintiff, 

"Mr. 0. P. Srinivasan, for the Defend- 
ants. 


JUDGMENT.-—The plaintiff applies 
for permission to .amend his plaint, but 
the application, in my opinion, cannot be 
granted. The suit was filed originally in 
the City Civil Court, Madras, and he 
applied under cl. 13 of the Letters Patent, 
thatitmightbe removed to, and tried by 
this Court, in the exercise ofits extra- 
ordinary orignal civil jurisdiction. An 
order, I understand, was accordingly made. 
The present application has been argued 
on the footing that the effect of the 
proposed amendment, would be to convert 
the suit into one which the City Civil 
Court (the forum originally chosen by the 
plaintiff) would have no jurisdiction to try. 
In the circumstances, can the amendment 
allowed? In Mrs. Annie Besant v. 
Narayaniah (1) it was held that the powers 
of the High Oourt in dealing with suits 
transferred under cl. 13 of the Letters, 
Patent, would bethe powers which, but 
for the transfer, might have been exercised 
by the Court, from which the transfer 
was made, (see page 8204), The test, then, 
is, if this amendment was applied for in 
the City Oivil Court, - could that Court 
have granted it? Iconceive thatno Court 
- will permit a plaint to be so amended, as 
to oustits own jurisdiction to try the 
- guits. The powers of the High Court 
under cl. 13 being those of the Oity Oivil 


(1) 24 Ind. Ces. 290; 38 M. 807; 27 M. L. J. 30; 18. 

W.N. 1089; 1 L. W, 520; (1914) M. W. N. 585; 16 M. 
LT. 165: 20 Ò. L, J. 253; 16 Bom. L. R. 625; 12 A, L. 
J. 1155; ALI. A, 314 (P. O.) 
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Court itself, it follows that the amendment 


cannot be allowed. : < 

Another tests may be applied. If the - 
plaintin theform which it would take 
after amendment, had been filed in the 
City Civil Court, ' then that Court would 
have bad no jurisdiction, and no order 
underel. 13 could have been made. It 
has been held under s. 25 of the Code of 
Civil Procedure of 1882 (corresponding to . 
s. 24 of the present Code), that a transfer 
cannot be made from one Court to another 
under that provision, unless the suit has . 
in the first instance been’ brought in a 
Court having jurisdiction; such an order . 
if madeis void. Peary Lall Mozoomdar v. 
Komal Kishore (2) Dassia Lédgard v. Bull | 
(3). Thereisno reason to suppose that a“ 
different principle would be applied in the 
ease of applications under cl. 13 of the 
Letters Patent. It is, therefore, evident 


that the plaintiff having in the first 
instance. chosen the City Oivil Court 
asthe forum, he cannot now enlarge 


and alter. the scope of his suit, in 
sucha way, as to render that Court 
incompetent to try it for want of jurisdic- 
tion. ' 

The application is dismissed, but in 
the circumstances, I make no order as to 
costs. 


QVNSY, Appeal dismissed, 


(2) 6 0.30; 3 Ind. Dec. (x. sı) 20. a 
(3) 9 A. 191; 13 I. A. 134; 4 Sar. P. O,J. 741; 5 Ind. 
Dez. (x. 8.) 561 (P. C). \ 


MADRAS HIGH COURT. 
ORIMINAL Reviston Oases Nos. 402 ann 403 
` oF 1927. 
(CRIMINAL Revision PeritTions Nos. 356 
“AND 357 or 1927.) 
October 28, 1927. 
Present :—Mr. Justice Devadoss. 
A.S. RANGESA RAO —COoMPLAINANT— 
PETITIONER 


; versus f 

A. SWAMINATHA IYER—AcoUsED— 

-——RESPONDENT. 

Madras Local, Boards Act (XIV of 1920), s. 221— 
Magistrate, jurisdiction of, to revise assessment: by 
Local Board—District Magistrate's power to revise 
order of Magistrate—Criminal Procedure Code (Act 
Y of 1898), ss, 435, 439, : . ES 
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A Magistrate acting under 5.221, Madras Local 
Boards Act, has no jurisdiction to.revise an assess. 
ment made by the Local Board, or to inquire into 
the basis of assessment or to vary the amount 
assessed by the Board. He can determine the 
amount only. if the amount- claimed is disputed on 
the ground that it has been: paid wholly or partly 
orthat someone else is the assesseo. 

The only remedy of a party aggrieved by the 
action of the President of a Local Board in im- 
posing an assessment is to appeal to the Board whose 
decision according to the rules under the Act is final. 

A Magistrate acting under s, 221, Madras Local 
Boards Act, acts in the capacity of a Magistrate and 


his orders are subject to the provisions of ss, 435. 


and 439, Oriminal Procedure Code. 
Magistrate, therefore, has power to call for the 
records of the case and may procéed in ‘accordance 
with the provisions of'ss. 435 and 439 if the facts 
of the case warrant such action. 


Petitions, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Oourt to revise an order of the 
Court of the Additional District Magis- 
trate, Tanjore, dated. the 4th ‘October, 
1926, in Or. R. P. No. 41 of 1926, 
(O. O. No. 283 of 1925 on the file of 
the Sub-Magistrate, Kodavasal) and to 
revise an order ofthe Courbof the Sub- 
Magistrate,- Kodavasal, dated the 28th 
October, 1925, in O. O. No. 293 of 1925. 

Mr. N. S. Srinivasa Ayyar, for the Peti- 
tioner. ` 

Messrs, R. Viswanatha Iyer and 58. 
Thyagaraja Iyer, for the Respondent. 

The Public Prosecutor, for the Crown. 

. ORDER. 
OgtMINAL Revision Cass No, 403 or 1927. 
. This is an application to revise the order 
ofthe Second Olass Sub-Magistrate of Koda- 
vasalin a proceeding launched by the Taluk 
Board of Naunilam under s: 221 of the Local 
Boards: Act. The counter patitioner was 
assessed to profession tax in the sum 
of Rs. 160° and he not having paid 
it the Board sent the case to the 
Magistrate for action under s. 221. The 
Magistrate on the objection of the counter- 
petitioner went into the question whether 
he was liable to be assessed at Rs. 160 or 
at a lower figure. The Magistrate is not 
competent to inquire into the propriety of 
assessment which is entirely within the 
provinee of the Board. The section says: 
"The amount or. apportionment of any 
‘such sum shall in case of dispute be as~ 
certained by such Magistrate.” He can 
only determine the amount if the amount 
claimed is disputed on. the ground that it 
has been paid wholly. or partly or that 
some one else is the assessee and not ha, 
But the section does not at all give any 
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The District- 
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jurisdiction- to the Magistrate to inquire 
into the basis of assessment or to v 
the amount assessed by the Board, W 
n is a dispute as ) 
caleulation of thé amount, he in 
would be entitled to say whether (i 
amouüt is correct or not, but that would 
in no way give him jurisdiction to inquire 
into the propriety ‘or otherwise of the 
assessment, .In this -case the counter- 
petitioner contended that he was not liable 
to be assessed at Rs, 160. His' remedy 
was to have appealed to the Board whose 
decision according to the rules under the 
Act is final. He did not choose to- appeal 
to the Board but objected before" the 
Magistrate. I hold that the Magistrate 

acting under s. 221 has not got the power 
to revise the assedsment made by the 

-Local Board. I, therefore, set aside ihe 
order ofthe Magistrate and direct him to 

restore the case to hisfile and dispose of 
it according to law. It will be open to the 
counter-petitioner to raise any ‘valid objec- 
tions to the Prosecution. Fresh evidence 
will be admitted, Any amount paid by the 
counter-petitioner will remain in Court 
pending order of the Magistrate. 

a Aaii Caka No. 402 or 1927 

is 18 an application to revise } 
of the Additional District Wai ct 
Tanjore refusing to interfere with the 
order of the Sub-Magistrate of. Kodavasa] 
referred in the other criminal revision 
case. The learned Additional: District 
Magistrate has erred in thinking that he 
could not act.under g, 435, Criminal Pro- 
cedure Code. A Magistrate acting under 
^ & 221 acts in the capacity of a Magistrate 
and his orders are Subject to the provi: 
sions of ss. 435 and 439, Oriminal Pro. 
cedure Code. The District Magistrate can 

call for the records of the case and ma 
peers in ance with the provisions 

of ss. an 9 if 
warrant such action, i EE ids 
Y; N. Y, ' 


ary 
: c hen 
to the arithmetical 


Orders set aside, 


"ALS 

MADRAS HIGH COURT. 
Sgconp Orvit APPEAL No. 892 or 1926, : 
t September 27, 1927. 

Present ;—Mr. Justice Srinivasa Ayyangar 
'. and-Mr. J ustice Ananthakrishna 


ep eR : Aiyar. 

SHEIK DEVOOD ROWTHER AND OTHERS 

.-— LEGAL REPRESENTATIVES OF DEFENDANT 
No. 1— ATPELLANTS 


3^0 versus s - 
‘Sri RENUKA DEVI AMMAN TEMPLE 

- at VISAYAPURAM REPRESENTED BY 
Lo Trostes NAGALINGA MUDALIAR | 

AND-ANOTHER—PL\INTIFFa AND | | 
DerenpantT No. 2— RESPONDENTS. . 

"Trust—Permanent lease by trustee—Ancient aliena- 
tion—Ratification by.successive trustees —Presumption 
of necessity. ,. : * 

“Where a grant .of a permanent lease by .the 
trustee of a temple is fairly ancient, and the succes- 
sive dharmakartas have ratified the trangaction, there 
is a presumption that the grant was made under cir- 
cumstances of necessity and justification. 
^ Magniram Sitaram v. Kasturbhai Manibhai (1) aud 
Murugdsam Pillai v. Gnana Sambànda Pandara San- 
madhu (2), referred ton- | 

. Second appeal against a decree of the 
Court of the Subordinate Judge, Tiruvalur, 
in A, B. No. 52 of 1924, preferred against 
that, of the Court of the District Munsif, 
-Tiruvalur, in O. 8. No. 272 of 1922. f 

-Mr. S. Varadachariar, for Mr. V.. Bala- 
sundaram Aiyar,for the Appellants. `` - 
. Mr. K. S. Desikan, for the Respondents. 


| JUDGMENT.—This appeal must be 
allowed. The short question raised on 
behalf of the appellants is that the lower 
Appellate Court in deciding on the ques- 
- tion of necessity for the grant of the per- 
manent lease to the defendants by pre- 
vious trustees did not take into considera- 
"tion the fact that the grant of the per- 
manent lease, found by the-lower Appel- 
late Court was more than 60 or 70 years 
ago and that, therefore, there could not, 
reasonably speaking, be any material or 
evidence available directly to establish 
such justification or necessity for the 
grant of the permanent lease, The lower 
Appellate Oourt has also failed in coming 
‘to a conclusion on the question to take 
into consideration the circumstance that 
successive dharmakartas are shown by the 
receipts granted by them to have ratified 
the permanent lease and recognised the 
lessees as holders ofa permanent lease, 
The learned Vakil for the appellant has 
‘drawn our attention in this matter to, the 
-phservations of their Lordships of the 


-v. Kasturbhai 
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Judicial Committee in Magniram Sitaram: 
Manibhai (1) as also in 
Murugesam Pillai v. Gnana Sambanda 
Pandata Sannadhi (2). Though it cannot 
be said that the burden, generally speak- 
ing, of establishing the circumstances under 
which the grantof a permanent lease by a 


‘trustee of a devastanam came properly to. 


be made is on those who set up and 


.rely upon such a grant, still the observa- 


tions of their Lordships of the Privy” 
Council in the said two cases clearly: 
show that when the grant was fairly 
ancient and successive dharmakartas have 
ratified the transaction, there is, generally. 
‘speaking, a presumption that the grant was' 
made under circumstances of necessity and* 


‘justification. -As the lower Appellate Court. 
.has not taken this presumption referred: 


to by the Judicial Committee into còn- 
sideration in arriving at a conclusion, it is' 
necessary that the judgment .ànd decree 
of the lower Appellate Court should be 
reversed and the casé remanded to that 
Court for disposal with special reference’ 
to the said presumption. Indeed the 
learned Vakil for the respondenis could 
not possibly say that this is not the right 
course to be adopted in the circumstances 
of the case. While fairly conceding that 
in the circumstances of the case that would 
be the propercourse, he asked us to-allow 
his client, the plaintiff, an opportunity to 
adduce fresh documentary evidence in 
the lower Appellate Court. -As the ground 
on which we are remanding the case for 
fresh disposal has no reference to any 
piece of evidence and has regard onlyto 
the general presumptions arising. under 
certain circumstances, the request that 
opportunity should be given to the plaint» 
iff to adduce fresh evidénce cannot’ be 
granted. The case will accordingly be re- 
manded to the lower Appellate Oourt. 
The costs of this second appeal as also of 
the appealto the lower ‘Appellate Oourt 
will be provided for in the final judgment 
to be passed by that Court. 

V. N. Y. j Case remanded. 

(1) 66 Ind. Cas. 162; 46 B. 481; 26 O. W. N. 473; 
49 M. L. J. 501; 30 M L. T. 268; 20 A. J. J. 371; 
35 O. L. J. 421; 24 Bom. L. R. 584; (1922) M. W. N. 3193 
A. L R. 1922 P. C. 163,49 I. A. 54 (P. O) © > 

(2) 39 Ind: Cas. 659; 40 M. 402; 21 M. L: T. .288; 
32 M. L.J. 369; 15 A. L. J. 281; 1.P. L: W. 457; 5 L. 
W, 759; 21 O. W. N. 761; 19 Bom. L. R. 456; 250. L.J, 
589; (1971) M. W. N. 487; 44 I. A, 88 (P. OJ. 
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PATNA HIGH COURT. | 
APPBAL-FROM APPELLATE DEOREE No. 793 - 
oF 1925. i : : 
November 18, 1927. 
Present: —Mr. Justice Kulwant Sahay and 
' Mr. Justice Macpherson. : 
HARDEO NARAYAN SINGH ANDOTHERS— 
| PLAINTIFF3—À PPELLANTS 


versus — : 
KAPIL SINGH AND oTBE8S—DREFENDANTS— 
i RESPONDENTS. 

Adverse possession—Presumption from draft Record 
of Rights--Draft Record, admissibility of. 

An entry of possession in the Record of Rights must 
ba presumed to be based on actual possession. [p. 417, 
col 2.]: 

The draft Record of Rights cannot be used as evi- 
dence of the presumption of correctness of the entry 
made therein but is admissible in evidence for the 
purpose of showing the nature ofthe entry made in 
the earlier proceedings before the final publication. [p. 
418, col. 1} ` 

Saroop Raiv. Srikant Prasad (1), distinguished. 


‘Appeal from a decision of the Additional, 
District "Judge, Patna, dated the 24th 


February, 1925, confirming that of the 
arias Patna, dated the lZih February, 


Massra, Sayid Noorul Hufain and Bhag- 


wan Prasad, for the Appellants, 


Messrs. C. C. Das and Brijkishore Prasad, 


for the Respondents. l 
| JUDGMENT. i 


Kulwant Sahay, J.—The suit out of 
which the present appeal arises was in- 
stituted by the plaintiffs.appellantsfor a. 
‘declaration of their title to, and for re- 
covery of possession of, certain. trees stand-. 
ing.on gairmazrua lands, There was a: 
partition of the village’ amongst the co- 
sharers and. several pattis were formed. 
The plaintiffs are the owners of a four- 
annas patti and: the defendants are the 
owners of the remaining pattis in respect 
of the. 12.annas share. Certain lands were 
left joint amongst all the co-sharers and 
in the. Record of Rights these lands were 
recorded in Shamilat Khewat No. 9. in the 
name of the entire 16-annas proprietors; 
There. was a large number. of trees stand- 
ing on this.joint land, but the entry in 
the Record of. Rights as regards the trees 
was that the. 12-annas proprietors’ were 
in exclusive possession thereof. The plaint- 
ifs attempted. to cut. one. of the trees 
when. there was.opposition on.behalf of the 
defendants and they. accordingly instituted 


Pi 
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the present suit fora declaration of their 
title and possession, 


The learned Munsif found that the 


plaintiffs had no title and no possession. 


not only as, regards the- trees but also aa 
regards the lands on which the trees stood., 
` The learned Additional District Judge: 
on appeal has found that these gairmazura, 
lands appertain to, the entire lt-annas. 
proprietors of the village, but as regards: 
the trees he found that the defendants. 
were in adverse possession for more than: 
12 years.and that the plaintiffs had lost, 
their titleto the trees by lapse of time. ,, 

The plaintiffs have come up in second’ 
appeal to this Court and itis contended on 
their behalf that the final publication óf 
the Record of Rights took place on the 
23rd February, 1911, “and the present suit 
was instituted on the 2ist February, 1923, 
that is, within 12 years from the date of 


the final publication and that, therefore, 


the defendants had not acquired any title 
by adverse possession to the trees in dis- 
pute. Thelearned District Judge, however, 
points out thatthe draft record was pre- 
pared long before the final publication and 
that the adverse possession of the defenda 
ants began not from the date of the final 
publication of the Record of Rights but 
earlier than that. It is clear that the 
entry of the possession of the defendants 
in the Record of Rights must be presumed 
to be basedon the actual possession of the. 
defendants.and thatsuch possession must’ 
have been found.by the Survey’ Officers, 
before the date of.:the final publication, : 
The differente. is only .of two days; the 
suit was instituted ‘on the 21st February; 
1923 and the final publication, as- hava 
said, was onthe 23rd February, 1911. The, 
learned Additional ‘District’ Judge was,- 
therefore, clearly right in holding that’ 
the adverse possession of the’ defendant 
commenced sometime .before: the date of 
the final publication. S 3 


-It is next contended that the draft record: 
was notadmissible in evidence and reference 
was made to Saroop Rat v. Srikant Prasad 
(1). It is, no doubt, stated there in very 
general terms that a draft record is ins 
admissible in evidence, but it does not 
appear from the judgment as:to the point 
in proof. whereof the draft record 
was admitted in evidence. in' that case; 

(1) 55 Ind, Cas, 922; IP, Li 224; 2 U, PLR, 
(Pa()49- pan ed 
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Certainly the draft record cannot 
be used as evidence of the presumption 
of correctness of the'entry made therein 
but the draft record is admissible for the 
purpose of showing what was the entry 
madein theearlier proceedings before the 
final publication. In the present case, 
however, the difference is only of two days 
and the learned District Judge was right 
in holding that the defendants had acquired 
title by adverse possession and that the 
plaintiffs had lost their title to the trees. 

This appeal is dismissed with costs. The 
cross-objections are not pressed and are 
also dismissed, 

Macpherson, J.—1 agree. 
. BE P. Appeal dismissed, | 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DgougE No. 171 
oF 1924, 

January 25, 1998. 

Present; —Mr. Justice Ross and Mr. 
Justice Wort, 

DEVJEE TRIKAMJEE-—DzrENDANT 

: APPELLANT 


versus 
DAYAMOY MUKHARJEE— 
PrarNTIFF— RESPONDENT. 

Construction. of deedse—Conduct of parties, whén can 
be looked into. 

The rule that the conduct of the parties in Tespect 
to an instrument may belooked to in construing a 
document, is subject to this reservation that it can 
he admitted only after every other meling to construe 
& deed have been exhausted, [p. 419, col, 1.] 

` Attorney-General v. Drummond (1), referred to. 

Appeal from a decision of the Subordi- 
nate Judge, Dhanbad, dated the 3lst of 
May, 1924. < 


Messrs, S. M. Mullick and Subal Chandra 
Mazumdar, for the Appellant, ' 


Messrs. Abani Bhusan Mukharji and 
Benoy Bhusan Mukharji, for the Respond- 


ent, 
UDGMENT. . 

Wort, J.—This is an appeal from the 
decision of thelearned Subordinate Judge 
of Dhanbad in which he gave a decree to 
the plaintiff for a sum of Rs. 3,580-14-9 for 
dues undera kabuliyat dated the 10th of 
July, 1902. The amount of the decree 
‘included various items, amongst which 
„were (1) royalty, (2) fuel coal, (3) rent, (8) 
palaamt and the fourth was interest cn the 
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total sum claimed. The appeal refers to the 
items of royalty, fuel coal and rent. Under 
the kabuliyat the defendant was liable to 
pay royalty at the rate of 3 ‘annas per ton 
forall sorts of coal raised from the pit 
excepting dust. Now the plaintifi'selaim 
to this royalty is in respect to a description 
of coal known as Slack, A few days 
before the suit was brought, the Receiver 
of the estate of the grantor of this 
kabuliyat who is the plaintiff in this suit 
wrote a letter stating that under the terms 
of the kabuliyat (or lease as it was described 
in the letter) the defendant was liable to 


‘pay ð annas per ton for Slack coal; but 


through an inadvertence he had been 
charged inthe past at the rate of 1 anna . 
only. The Receiver in’ the letter clearly 
refers to the claim for royalty attached to 
or subsequently attached to the plaint 
which was for the period from the June 


. kist of 1917 to the June kist of 1922; and, 


at the end of his letter, he goes on to state 
that as regards the arrears dne, this matter 
will be settled later on. The learned 
Subordinate Judge decided that the claim 
set outin the letter was right and that 
under the constructions ofthe conditions of 
the kabuliyat the defendant was in fact liable 
to pay at the rate of 3 annas for Slack coal 
and not at the rate of l anna, the rate at 
which he had been charged in the past. 

The first question we have to determine, 
therefore, is whether, on a proper construce 
tion of the first clause of the kabuliyat, the 
defendant was liable to pay 3 annas ee 
royalty or whetherhe was liable to pay lanne 
perton ‘only. The expression used in the 
first condition isthat "I shall pay you a com- 
mission of 3 annas per ton forall sorts of coal, 
excepting dust." The argument addressed 
to us by the learned Advocate for the 
appellant is that there is an ambiguity in 
this deed and for the purpose of construing 
it, evidence is admissible and the evidence 
which be seeks to rely uponin the caseis 
the conduct of the parties with regard to 
this deedin the past. He makes reference 
to the letter of the Receiver which wag 
written before the suit and saya that it is 
clear from that letter that the conduct of 
the parties in the past had been to charge 
at the rate of] anna only per ton for the 
Slack coal; that that is evidence which the 
Court is entitled to receive in order to cone 
strue the deed and to arrive at a decision 
as to the meaning of the words used in 
the condition to which Ihave made reference, 
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Now. he relies upon the decision in 
the case of Attorney-General v. Drummond 
(1), a decision by Sir Edward Sugden. The 
rule thatthe conduct of the parties in re- 
spect to an instrument may be looked to in 
construing a document, is subject to this 
reservation that it can be admitted only 
after every other means to construe a deed 
' have been exhausted. It is clear to mein 
this cage that there are other means at. our 
disposal for a determination of this question 
without haying recourse to the method 
which the learned Advocate for the.appel- 
lant seeks to: adopt. Now the first thing 
that is clear is that Slack isa description of 
coaland I suppose it would have been 
- unnecessary to take evidence on this point; 
but if it is necessary, there is the- clearest 
possible evidence in.this case that that is 
so. I oughtto state that as regards the 
quantity of this Slack and as regards the 
, fact that the plaintiff has consigned a de- 
scription of coal called Slack from!their coal 
mine, there is no dispute. If we have 
once come to the conclusion that Slack is 
a description of coal, we have next to 
determine whether this particular descrip- 
tiom of coal comes within thecategory of all 
sorts ofcoal subject to the exception. The 
learned Advocate for the appellant seeks to 
argue that Slack is merely a description of 
` dust, I have made reference to the evidence 
in the case on this point. The firat matter 
io which I would refer is the forms which 
the defendants themselves have brought 
into existence. IJ refer to Exs, II (b), (c), (d) 
and (y) In these forms there are certain 
main descriptions set out; Steam, Slack, 
Dust and Ooko, From that it is clear that 
the defendant himself differentiated beween 
Slack and dust, As] have already stated 
that Slack is quite clearly a form of coal 
and infact the witnesses for the defendant 
describe in their evidence what Slack is, 
They say that Slack consists of rubble and 
dust and that when you screen Slack you 
get these two constituents, rubble and 
dust, Now from this evidence aud from 
these forms itis perfectly clear that Slack 
js a description of coal which is distinct 
from dust, When one has stated that, the 
construction of cl. (1) of the conditions of 


the kabuliyat becomes a very simple matter; : 


It says that the defendant shall pay 3 annas 
for allsorts of coal making certain excep- 
tions, The evidence is clear that Slack 


* (b (i842) 1 Dr, & War. 353 at p. $08, 
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does not come within the: exception dust 
and, therefore, in my judgment it is quite 
rightly charged at the higher rate coming, 
as it does, within the description of all sorts _ 
of coal and not within the exception. - 


‘That, in my opinion, disposes of the first 


point and the appeal so far as that is con- - 
cerned fails. | 

[Note:—The rest of the judgment is not ‘material - - 
for the purposes of this report.—1d.] 

Ross, J.—1 agree. . " 

B. K. P. Appealallowed in part. 


— 


PATNA HIGH COURT. 
CriminaL MrscELLANEOvS Cass. No. 5 > 
or 1828. eS 

s January 20, 1928. : 

Present:—-Mz. Justice Adami and Mr, 
Justice Macpherson. 
SAILENDRA NATH OHAKERVERTY 
AND OTRERS— PETITIONERS 
_ versus 
EMPEROR—Opposits Pasty, 

Sonthal Parganas Justice Regulation (V of 
1898), 8.4, cl. (1)—Criminal Procedure Code (Act V 
of 1898), s. 686—Inquiry by Deputy Magistrate in 
Sonthal Parganas—Jurisdiction of High Court to 
order transfer — High Court’, meaning of. , 

In view of the provisions of s, 4(1) ofthe Sonthal 
Parganas Justice Régulation, 1893, the, High Court 
of Patna hasno jurisdiction during ani énquiry by a 
Deputy Magistrate of the Sonthal Parganas’ prior to” 
commitment to Sessions, to interfere--by: way of. 
ordering a transfer. [p. 420, cols.1 &2.]..:. — 


Anwar Ali v. Chairman, Deoghar Municipality, (1), 
referred to. que PN Tem 
Mr. H. L,.Nandákeolyar, for ‘the ‘Peti- 
tioners. à PE. Es ved 
- Mr, P, C. Manuk, for the Crown. ~, 


JUDGMENT, 

. Adami, J.—It. appears that follow- 
ing the discovery of certain weapons and 
literature at Deoghar, and following an 
investigation, a complaint was made be. 
fore the Sub-Divisional Officer of Deoghar 
on behalf of the Orown, charging the 
present ten petitioners and some others 
with offences under ss. 121 A, -120-B, 396, 
302 of the Indian Penal Code ands. 20 of 
the Arms Act. The Deputy Commissionér of 
the Sonthal Parganas took over the case 
from the  Sub-Divieional Officer and there- 
after transferred ihe inquiry toa Special 
Magistrate, Mr, A. K. Bose, at Dumka. The 
8rd of January was fixed for the hearing, 
at Dumka., On that date, after the learned 
Counsel for the Crown had opened the cang - 


420 - 
an adjournment was asked for on the 
ground that the petitioners desired a 
transfer of the case. An adjournment 
was accordingly granted, and now the 
petitioners come before this Court asking 
that the case may be transferred from 
Dumka on the ground that Dumka isin- 
accessible and very inconvenient for the 
lawyers and friends of the petitioners. ~ 

The question arises at once whether this 
Gourt has any jurisdiction to pass an 
order of transfer in this case. Unders. 4, 
ol. (1) of the Sonthal Parganas Justice 
Regulation of 1893, in the Sonthal Pargan- 
as the words “High Court" mean, firstly, 
in reference to proceedings ‘against 
European British subjects or persons 
jointly charged with  Europead British 
Subjects, the High Court of Patna, and 
in reference to proceedings against other 
persons — 

"(d) in cases tried by the Court of Ses- 
sion and in appeals under s. 417 from 
original or appellate ordersof acquittal, the 
High Court of Patna} and ` 

"(b) in-other cases, the Commissioner," 


“Ib is clear from this that, during the 
Stage of inquiry, the High Court of Patna ` 
has no jurisdiction, for according to the 
‘section I have cited, it is only in cases: 
tried by the Court of Session and in appeals 
under s. 417 that this Court has any . 
Jjurisdietion. In the caseof inquiries and 
trials before the Deputy Magistrates in - 
the Sonthal Parganas the Commissioner of- 
Bhagalpur is thé High Court. ` The ques- 
tion of jurisdiction has beep considered ` 
from the point ‘of view of a revisional 
application for a reversal of, an "order ‘of 
acquittal lodged by a private person in 
the case of Anwar Ali-v, Chairman, Deoghar 
Municipality (L). The position of this 
Oourt- with regard to cases arising out’ 
of the Sonthal Parganas was discussed and. 
it was held that, where an application in 
revision to set aside an order of acquittal 
passed by a Subordinate Magistrate is 
lodged before this Court by a private 
person; this Court has no jurisdiction, 
In the present case we have to decide 
whether this Court can be approached, 
during the inquiry by a Deputy Magis. 
trate prior to commitment to Sessions, to’ 
interfere by way of ordering a: transfer, 
and weare quite ‘decided that this Court 
- (199 Ind, Oas: 112; 6 Pat, 83; (1926) Pat, 267;.A; L. 
R. 1926 Pai 440; 28.0r, Le J, 80; 8 P, LT, 971, 
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has no such jurisdiction, for the words of - 
the Regulation are quite plain. Itisonly . 
when the case has actually come before . 
the Sessions Judge that this Court can 
interfere, à : À 

Mr. Nandkeolyar has argued before us 
that, since in cases under s. 417 this 
Court isthe High Court for the purpose 
of that section, therefore, this Court has 
jurisdiction in the Sonihal Parganas and 
can interfere in all cases, since, as he. 
argues, if this Oourt has under s, 417. 
power to set aside an acquittal by any, 
Criminal Court in the Sonthal Parganas, 
it must have a measure of superintendence . 
over those Courls and cannot be said to. 
be without jurisdiction in the Sonthal 
Parganas. I cannot support this argu- 
ment; foritis quite clear from the words 
ofthe Regulation that it is only in cases 
where Government’ appeals against an 
acquittal that this Court can have juris- 
diction. Tae Criminal Courts in the Sonthal 
Parganae, other than the Sessions Court, 
are ‘not within the jurisdiction of this 
Court, 

Mr.Nandkeolyar has also pointed out. 
that,ifit is held that the Commissioner. 
of Bhagalpur is the High’ Court for the. 
purpose ofthe present case, the petitionera 
wil not be able to obtain what they. 
desire, namely, a transfer of the case to. 
a district outside the Sonthal Parganas, 
liis quite true that the Oommissioner as. 
a High Court would not be able to trana-. 
fer the case outof the Sonthal Parganas, 
but we must teke the law as it stands, 
and thelaw allows an application for -a 
transfer of acase other than acase be- 
fore the Sessions Judge to be made only. 
to the Commissioner of Bhagalpur, as: 
the High Court for the  Sonthal Pare. 
ganas and does not allow this Court to. 
interfere, i 

Mr, Nandkeolyar has further referred. ug 
to paras, 17 and 22 of. the Letters Patent, 
of this Court, His point ‘ig that para. 17. 
gives this Oourt criminal jurisdiction, 
over all persons. residing. in places within. ` 
the jurisdiction of any Oourt’ subject to. 
its superintendence, and, therefore, all. 
Criminal Courts in the Sonthal Parganas, 
are.subject to the superintendence of this. 
Court, since “all those Courts are within 
the jurisdiction of the Sessions. Judge who: 
is subject to the superintendence of this: 
Court, That is notihe meaning of that 
paragraph, The Letters Patent must ba 
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read subject to the special legislation in 
the form of Regulation V of 1893 which 
. deelares that the (Courts other than the 

Sessions Court are not subordinaté to this 
Court.as their High Court. Asto para. 22 
itis argued that, the inquiry Court being 
a Criminal Court, therefore, that paragraph 
which gives the High Oourt of Patna 
power to direct the transfer of a criminal 
case in any Criminal Court, empowers this 
Court to order the transfer of the present 
case. No, para. 22 has to be read subject 
to the Regulation. It is clearly laid down 
in para. 30 of the Letters Patent that 
effect must be given tothe special law 
embodied in Regulation V of 1893. ~ 

It isnot necessary, I think, to go further 
into the arguments put before us, seeing 


that itis so plain on - the language ofthe . 


Regulation, that -this Court cannot, while 
the case is stil in the estate of in- 
quiry, interfere by way of ordering 4 
transfer. 
The application must be rejected. 
: Macpherson, J.—I agree. 
A. NL A, a rejected, 


PATNA HIGH COURT. . 
ORIMINAL Raviston No.:793 oF 1927, 
January 24, 1928. . 
Pent: -—Justice Sir Jwala Prasad, Kr. 
AKLU MIAN AND OTHERS—PETITIONERS 
versus 
.. TRMPEROR-OrrosrrE Parry. 

Penal Code(Act XLV of 1860), s. 147—U nlowful 
assembly—Charge—Statement of principal common 
object, necessity of—Common object stated not proved 
—Acquittal. : 

In all cases of unlawful assembly the principal 
and the prominent common object should form the 
subject of the charge and not ‘ the incidental 
happenings. [p. 424, col. 1.] 

Where the charge against the accused in a 
prosecution under s. 147 of the Penal Code, was that 
the accused had formed into an unlawful assembly 
' with the common object of assaulting the accused, 

and it was found that the common object was to set 

fire'to the accused’s houseand not to assault him: 
Held, that the accused should be acquitted inasmuch 
as the charge, as laid, was not proved. [ibid.] 
‘Oriminal revision from an order of the 
- Sessions Judge, Monghyr, dated the lst 

November, 1927, affirming that of the Sub- 

Divisional’ Magistrate, Monghyr, 

the 15th September, 1927. ` 
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| dn 

Measrs. S. P, Varma and G: N, Mikhiarjis 
tor the Petitioners, |: 

The Government Pleader, for the Oppoe 
site Party, - 

JUDGMENT.—The petitioners, who 
are nine in number, have been -convicted 
under-s. 147 of the Indian Penal Code: 
petitioners Nos. 1to3, Aklu, Bakar and 
Amir, have been sentenced to: Bix months’ 
rigorous imprisonment each and the re- 
mainiog  petitiohers to three months' 
rigorous iniprisonment each. The first 
three petitioners were further directed 
unders. 106 ofthe Codé of Criminal Pro- 
cedure to execute bonds of Rs. 200 each 
with one surety for keeping the peace for 
one year on theirrelease from Jail. 

The occurrence is said to, have taken 
place in connection with a dispute with 
respect to.10$ bighas of land in Mauza Di- 
muhani which belonged to -one Shankar 
Manjhi. In 1923,he executed a sale deed 
in respect of the land in favour of one 
Waii Muhammad for a consideration of 
Re. 398 out of which Rs. 299-4 was to be 
paid to discharge the debt of Aklu under & 


: hand-nóte executed by Shankar Manjhi. . 


Wali Muhammad is said to have given à 
ledsa of this land to Bagai Manjhi, brother 
of Shankar Manjhi on the 15th ‘Asarh, 1331, 
(1924). This led to'a dispute between Wali 
Muhammad and Bagai for possession and a 
proceeding under s. 145 of the Code of 
Criminal Proceduré was instituted. This 
ended in à compromise between the parties 
and the petition (Ex. 15) was filed before 
the Magistrate in which Bagai Manjhi gave 
up his land and admitted the possession of 
Wali Muhammad, the first party. The 
petition is dated the 94th June; i924. On 
the 6th May, 1927, Wali Muhammad execut- 
eda usufructuary mortgage in respect of 
the land in question in favour of the com- 
plainant Bhatufor Rs. 200. A week after 13th 
June, 1927, Wali Muhammad executed .a 
kobala in favour of Bhatu selling the land 
in dispute to Bhatu for Rs. 400. On the 
15th May Bhatu obtained a hookumnamah 
recognizing the transfer by Wali Muham- 
mad in his favour and mutating his name 
in his sharista in respect of the land in 
question.’ From these documents Bhatu 
elaims to bein possession of the land in 
dispute and to have sown on it jenera and 
to have built a hut thereon. His case is . 
that on the day of occurrence, luth June, 
1927, he was ploughing ‘the paddy land 
when a mob of twenty-five persons includ- 
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ing tbe petitioners came with lathis and 
dantas and began to throw brickbats at 
the hut. A stone struck his left eir and he 
fell down. He could not say who threw the 
stone. ..The other. persons also began to 
beat him. . His mother fled away and his 
punt had a brickbat injury. He got up 
and was trying to go out. The petitioners 
Bakar Aliand Amir Ali at the orders of 
Aklu set fire to his hut with matches and 
the hut was burnt. Bhatu could not 
go out.. Thereupon his brother and 
others brought him out of the hut, In 
the meantime the Police arrived and Bakar 
Ali and his men fled away. At the time 
of running away he learnt from his 
mother that Bakar Ali had snatched away a 
hasuli and a mathia. i 

The case of the defence is that the land 
in dispute has been in their possession 
under a sale-deed, dated the lst February, 
1927, executed by Shankar Manjhi in his 
favour. They further say that the sale-deed 
executed in favour of Wali Muhammad in 
1923, by Shankar was not given effect to 
inasmuch asthe consideration was not paid 
by Wali Muhammad. Therefore, Wali 
Muhammad did not acquire any title in the 
property which he could pass tothe com- 
plainant either by the usufructuary mort- 
gage of the.6th May, 1927, or the kobala 
dated the 13th January. 

In support of their cuntention the peti- 
tioners filed in the counter-ease certain 
documents in proof of their possession, 
These documents were (1) the original sale- 


deed executed by Shankar Manjhi in favour - 


of Bakar Ali, (2) the hand-note executed by 
Shankar Manjhi in favour of Aklu Mia for 
the payment of which Shankar Manjhi exe- 
cuted the kobala infavour of Wali Muham- 
mad, and (3) certain rent receipts. 

The defence version of the occurrence is 
as stated in the First Information (Ex. 3) 
lodged before the Sub-Inspector on the 
spot. It is stated by the accused that 
on the date of occurrence, 10th June, 
he was at village Nagari at some dis- 
tance from the village Dimuhani where the 
land in dispute is situate. There he learnt 
from the servant of Bihari Kahar(D. W. No, 
3) that complainant Bhatu had gone to 
Dimuhani with 200 men, apparently with 
the object of taking foreible possession of 
the land indispute. Bakar Ali then went 
, with15or 20 mento Dimuhaniandon finding 
Bhatu's crowd got into his house which the 
other side began to palt, until the arrival of 
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the Police on’ the scene. The petitioners 
deny setting fire to Bhatu's hut on the 
land and say that Bhatu. had only put up 
the hut on that day and had himeelf set 
fire to it. ; 

The Courts below have held that the 
possession was with the complainant: and 
the accused went there in & mob with: the 
common object of assaulting Bhatu. The 
Courts below disbelieved the prosecution 
case that the hut was inexistence a month 
before the occurrence. They did not accept 
apparently the case.of arson. They aleo 
did not accept the charge laid by the pro- 
gecution against the petitioners Nos.1 to 3. 
under 3,326 of the Indian Penal Code, 
They were acquitted of these charges and 
the petitioners accordingly have been con- 
victed of rioting with the common object 
of assaulting the complainant, Bhatu. 

. As to the finding of possession, Mr. Varma 
attacks it upon the ground that the mate- 
rial document filed by the defence in the 
counter-case was illegally shut out of con- 
sideration by the Courts below upon the 
technical ground that the documents were 
not accepted in the case. The two cases 
proceeded simultaneously and the arguments 
were also heard together. There are in- 
dications in the orders of the trial Court that 
it was intended that the two cases would go 
on side by side so much so that if one case 
was adjourned the other one was also ad- 
journed on thesame date. The petitioners 
party represented the prosecution in the 
counter-case lodged by them until the re- 
jection. of the document with respect to the 
land in dispute in that case. They could 
not file them at the same time in the pre- 
sent ease, The learned Magistrate knew 
the case of both parties inasmuch as he was 
trying them together. He knew the im- 
portance and the bearing of the accused's 
documents on the question of possession 
filed in the counter-case. Those documents 
to my mind should have been considered 
in the present case by the Courts below. 
One of the documents was the hand-note 
executed by Shankar Manjhi, the original 
holder ofthe land in favour of the petitioner 
Aklu Mia. That hand-note was prior tothe 
sale by Shankar in favour of Wali Muham- 
mad and in fact the sale to Wali Muham- 
mad was with the object of paying off this 
debt. The fact that the hand-note was not 
produced by the complainant in this case 
throws a doubt as to whether the considera- 
tion of the sale-deed in favour of Wali 
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` Muhammad was paid” or not, The peti- 
. tioner No. l, Aklu, was still in the posses- 
gion of the hand-note for he produced itin 
: the counter-case. Therefore, the debt due 

under the handnote was not paid off. No 
practical explanation has been given why 
the usufructuary mortgage was executed on 
the 6th January by Wali Muhammad and 


only a week after the sale deed (Ex. 13). 


. (D) dated the 13th:January, 1927, was exe- 
cuted in his favour. Neither the copy of 
“the order-sheet in the 145 case nor the 
.order of the Magistrate passed in that cage 
“has been produced. The petition. of com- 
.promise filed in that case between Wali 
Muhammad and Bogai is no evidence 
against the petitioners who are not par- 
ties to that proceeding.. The statement 
of Bogai contained in that petition cannot 
‘be used against the petitioners and the 
document is only relevant 
ment contained therein! of the parties. 


‘the Magistrate cage. - 
"hookumnamah of the 35th May, 1927, itself 


"was not direct evidence of possession. It 
‘only shows that the landlord has recognis- 
‘ed the purchase of 
Both parties have got receipts. 


dence of title and possession in this case - 


is not conclusive. The Courts below have 
not taken into consideration the aforesaid 
facts and the omission of the prosecution 
to file the hand-note executed by Shankar 
Manjhiin favour of the petitioner: Aklu. 
The decision of the Court below on the 
question of possession is, 
not conclusive and has not been 
arrived ab: upon full appreciation of 
the documents in the record and is 
vitiated on account of the document of 
the accused not having been taken into 
consideration. The prosecution version 
of the occurrence is belied by the Sub- 
Inspector who arrived on the scene of 
occurrence when it was going on, The 
chaukidar lodged a saneha at the Thana 
at 4-30 p. m. Init he stated that 30 or 40 
men on each side had collected together 
with lathis to fight over the possession 
ofthe land in dispute. The Sub-Inspec- 
to hurried.to the place of occurrence and 
found that a number of men had collected 
near the house of Bakar Ali fighting with 
lathis and. some throwing brickbats at 
Bakar's house. The Sub-Inspector arrested 
9 men outside and 29 men inside the 
house of Bakar Ali. While he -was arrest- 
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ing these people he learnt that Bhatu 
had got burnt, went to the field and found 
a hutin flamesand Bhatu lyingin a bed 
with burns on his body and his grand- 
mother was also lying injured and burnt, 
Hoe recorded: Bhatu's statement and drew 
up a First Information Report on his state- 
ment. He had thus both the versions of 
the occurrence with him which he got in 
the course of the occurrence. His state- 
ment as to what he saw on the apot is of 
great importance. He arrived on the 
spot at 5 P. M, and he learnt from the 
chaukidar half an hour before that men - 
on both sides had collected. On the 
other hand, the case of the prosecution 
is that while the complainant was cooking 
rice the petitioners in 2 mob of 25 men 
were said to have suddenly attacked his hut 
and began to pelt stones. The chaukidar's 
statement that men on both sides collected 
finds support from what the Sub-Inspector 
saw on the spot. The prosecution has ĉon- 
cealed the origin of the occurrence. The 
complainant has introduced serious false 
elements in thecase. The Oourts below 
have held that he had no hut on the spot 
erected a month before. The defence case 
is that the hut was not in existence and 
that the complainant put it up that very- 
day and burnt it. The Sub-Inspeeior saw 
no signs of outrage done to any article 
in the hut. It had no sign of being in 
use fora month. The Courts below have 
accepted the defence case that the hut 
came into existence that very day. The 
learned Sessjons J udge is fully alive to the 
importance of the evidence of the Sub- 
Inspector in the case and to the -fact that 
the Sub-Inspeetors evidence ‘is entirely 


in favour of the defence and against the 


case of. the prosecution. He has . rejected 
the evidence of the Sub Inspector. Iam 
not satisfied that the Courts below should 
have rejected the Sub-Inspeetor's evidence, 
Hia evidence is supported by the informa- 
tion lodged by the chaukidar half an hour 
before he arrivéd on the spot. - I donot 
see any good ground for disbelieving the 
evidence of the Sub-Inspector. If that 
evidence is believed, the prosecution case 
cannot be accepted. It may be that the 
defence is not in a position to account 
for the few burns on the person of Bhatu ;. 
but the charge stated is not established. 
The charge is that the common: object of 
the assembly was to’ assault. Bhatu does 
not lay such a charge against the accused - 
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7"Ín his First Information he charges them 


with the common object of destroying the . 


.hut in question. He says that they col- 
-Jected and began to aim lathis and dantas 
at the hut-and to pelt.stones atit. He 
‘was not given any serious beating by the 
-petitioners and the few burns on his body 
‘are not due to an attempt to beat him 
:but on account of the hut having, been 
-set fire to. The common object, in the 
circumstances of the case, could not ‘be to 
‘assault the.complainant but to set fire to 
.the house. There are cases where an 
.unlawful assembly suddenly changes its 
‘common object from one of taking posses- 
sion of the property to the common object 
of committing assault upon the complain- 
ant. .Butthis is not & case of that nature. 
Here the common object from the beginn- 
üng to the end was to destroy the hut. 
They came and began to beat the hut 
with lathis and they finished the occur- 
rence by setting fire to the hut. Beating 
the complainant in this case was not the 
‘principal or the sole object of the assembly. 
No doubt, in somé cases it is said when 
there isa dispute and uncertainty as to 
possession of the parties it is better to 
frame acharge of rioting with the com- 
mon object of assault; but-in all cases 
the principal and the prominent common 
object should form the subject of the 
charge and not the incidental happenings. 
For these reasons [hold that the charge laid 
in the case had not been established against 
the petitioners. I, therefore, set aside the 
conviction and the sentence passed upon 
the petitioners and direct that they be set 
at liberty. 
AN, A, Conviction & Sentence set aside. 


PATNA HIGH COURT. | 
OmnuiNAL AppraL No. 201 or 1927, 

* | November 29, 1927. 
Present:—Justice SirJ wala Prasad, Krt., and 
Mr. Justice Ross. 

JOHN DOWLAT MOON-—APPELLANT 
, versus 

. EMPEROR- RESPONDENT, 

Penal Code (Act XLV of 1860) s. 84—Insanity— 
` Evidence of insanity—Antecedent and subsequent. con- 
duct of accused, value of. 

In eonsidering a plea of insanity the Court is 
concerned. solely with the state of mind of the 
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accused at the time ofthe act. The antecedent 
and subsequent conduct of the man are relevant 
‘only to chow what was the state of his mind at. the 
time the act was committed..[p. 427,001. 2] | ; 
An accused cannot be held to be of unsound mind 
within the purview of s. 84 of the Penal Code, where 
the evidence does not go to thelength of showing 
that he could not have been conscious of the nature 
of the act he was doing at the time of the occurrence 
but merely shows that he was in a bewildered state of 
mind a day or two before the date of.thé occurrence, 
[p. 427, cols. 1 & 2.] : £ 


| Oriminal appeal froma decision of the 


Sessions Judge, Manbhum, Sambalpur, 


‘dated the 19th of September, 1927. 


. Messrs. C. C, Das and J. Ghosh, for the 
Appellant. i 

The Assistant Government Advocate, for 
the Crown. 2n - 


l JUDGMENT. ` 

Ross, J.—Thà appellant, John Dowlat 
Moon aman of forty five a drill mian in 
the Noamundi prospecting camp of the 
Tata Iron and Steel Company, lived in 
a bungalow with two other men, Shome 
a man of forty, à field assistant, who was 
working under him, and Pramanik aged 
forty-three, a surveyor. On the morning 
of the 30th of December, 1926, when Shome 
and Pramanik were walking on the verandah 
of the bungalow, Moon ‘came out of his 


.room witha gun and shot Shome through 


the heart and killed him. Pramarik was 
also shot in the right elbow. He was 
running to his room when Moon followed - 
him. Pramanik caught hold of the barrel 
of the gun and they struggled. Pramanik 
fell and was shot ‘inthe -back. Moon then 


shot himself and blew away part of bis 


upper jaw. Moon and Pramanik eventual- 
ly recovered. There is no dispute about 
these facts and the only question argued 
in appeal was the question of Moon's 
sanity. f . ` 

The argument is that Moon was a man 
of good character ; that there was no motive 
for the crime, and that thereis evidence 
that he was labouring under a delusion 
that Shome was supplanting him and that 
he and Pramanik were going to kill him 
and that consequently Moon’s act which, 
if his delusion’ was true, was an act of 
self-defence, was not known to him to be 
wrong or contrary to law. 

There is evidence that the appellant was 
a man of good character. Mr. Dobbs, the 
General Superintendent of Quarries and 
Mines of the Tata Iron and Steel Com-: 
pany, says that as far as he knows the 
accused and Shome and Pramanik were 
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mot addicted to drinking and their. moral 
:Caaraster was good. Mr. Percival, Super- 
‘intendent of Prospecting, Jemshedpur, 
‘pays ‘that Moon was normally a quietsort 
;of man and he did not find any serious 
"fault with him. Abdulla, a D-illing Fitter, 
"Bays that the accused was a very good 
“man; and similar evidence is given by 
‘Damu who was the cook of the appellant 
"and deceased. There i8 no evidence to 
“the contrary. . a 
- The evidence of motive stands in this 
“way. Babu Bibhuti Bhushan Mitter, the 
Manager at Noamundi, says that to his 
conviction the parties were very friendly 
and he could not make out. how this 
happened. Mr, Dobbs says that he did not 
notice any trouble between Shome and the 
accused and Pramanik and that they were 
all quiet sort of people. Mr. Percival 
says that he had-no reason to suspect 
‘any ill-feeling between Moon and Shome or 
"Moon and Pramanik before the occurrence. 
‘Mohiuddin a Drilling Fitter says that 
‘Shome and Moon were on good terms and 
‘that he was surprised at the occurrence. 
‘Abdulla also says that Moon ‘was on good 
‘terms with Pramanik and Shome. 

. Shortly after the occurrence on the.30th of 
‘December, Moon wrote astatement at the 
‘instance of Mr. Dobbs and it was to the 
effect that he was said to be a carbon 
stealer and he got angry and killed Shome 
and Pramanik. On the Ist of January the 
Deputy Commissioner questioned Moon as to 
why he had shot Shomeand whether he 
had any enmity with Pramanik and «the 
answers that he wrote were that Shome 
was always saying to the coolies and other 
people that Government people and Police 
people would catch him inthe month of 


January and cut his head and body and : 


that Pramanik and Shome were arranging 
to kill him and were always trying to 
catch him. Mr. Sjobom, a Boring Engineer 
. of Messrs. Ingersoll and Company, who 
was at Noamundi in connection with the 
installation of aboring machine and was 
instructing Moon in his duties, deposed 
that Moon said to him on the 28th Decem- 
ber, that he had discovered that he had 
an enemy and that enemy wis trying to 
deprive him of his job. The witness 
understood that the man to whom the 
accused referred was Shome. Mr. Percival 
says that hehad no idea of dispensing with 
Moon's services and it wasnota fact that 
he wanted to re-place him by Shome, 
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_the occurrence between Moon and Shome, 


.this was the case. 


-that the carbons. wéara little in 
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Pramanik, who gave some évidéhce about 

a trifling quarrel over messing charges 
months before 


said that the quarrel was settled and 
nothing had happened after that.’ He 
also said that he did not know of any 
attempt on Shome's part to take the'place 
of the appellant. While, therefore, so far 
as the evidence of motive goes, (and it 
must beremembered that the utmost that 
can be said on a question of motive is not 
that there was none, but that none has 
been . discovered) it would seem that in 
actual fact there was no réason for Moon 
to think that Shome was trying to Bup- 
plant him yet he himself did believe that 

I have already referred 
to his first statement in which he spoke 
about the accusation of stealing carbon. 
The evidence shows that this is a precious 
material used in the.process of drilling 
but although some bits of carbon were 
found in Moon's quarters when they were 
searched and were claimed by.the Manager 
on behalf of the Company, Mr, Peréival's 
evidence shows that there was nothing 
wrong with Moon's carbon account and 


i : 3 worki 
and occasionally bits chip off. There Ge. 
however, apparently something working 


in the mind of the appellant which gave 
him uneasiness about. his employment. 

_ As the decision depends on the state of 
the appellant's mind, evidence was "given 
as to his state of.mind before and after and 
about the timeof the occurrence. Regarding 
the period before the occurrence Mohiuddin 
says that he found nothing wrong in thé ap- 
pellant’s brain during the nine years he 
worked with him. Abdulla was workin g with 
Moon for three years and never saw any- 
thing wrong in his brain. And the eook 
gives similar evidence thathe was nevar 
beside himself and never behaved like 
a mad man, As to his mind after the 
occurrence, there is ample evidence, The 
Civil Surgeon had him in Hospital for 
about four months and often attended him 
and he did not see any sort of mental de- 
rangement in him during that period; 
He observed him because he thought that 
& question of insanity might come up and 
he found him leading a Perfectly norma] 
life sofar as his mind was concerned ang 
he did not notice in "him any lunacy 
monomania or homicidal manja. Mr. Dain’ 
the Deputy Commissioner, who recorded 
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ithe statements of the appellanton the Ist 
and on the 10th of January, said that he 
never noticed any derangement in his brain 
and he seemed to be in a normal state, 
He had no reason to suspectthat he was 
insane and Moon clearly understood what 
he said to him and from that he said that 
he did not find him to be of unsound 
mind. 

This evidence, however, is not really de- 
cisive, because the question is as to the 
state of his mind at the time of this im- 
pulsive or explosive act. The principal 

- witness on this point is Mr. Sjobom. He 
had been at Noamundi from the 24th of 
December and: he says for the first few 
days, from the 24th to the 27th, the condi- 
tion of Moon was normal. On the 28th he 
stood in his verandah all day with hands 
interlocked. "Witness asked him to go to 
his work and he replied “ To-day is my 
holiday; I am going to heaven”. The 
witness got the impression that he was 
insane and Moon told him that somebody 
was coming tocut him and throw him in 
pieces in the nala. In the afternoon he 
“found him in the same condition and again 
^at 5 o'clock that evening he repeated what 
.he had said about being cut to pieces and 
‘paid that he had discovered that he had an 
enemy. On the 29th Moon was not at his 
work and the witness went to his house 
and found him standing on the verandah in 
‘the same position as on the previousday and 
Moon started telling him thesame thing. 
Moon also told him that he was notin 
charge. The witness argued with him and 
‘convinced him :that he was in charge and 
that no one wastaking his place and then 
Moon eame and worked as usual. On 
their return from work that day they saw a 
deer and Moon handed the witness a gun 
and asked him to shoot it. It appears 
that on the 28th.a summons had been 
delivered to Moon in a suit of the value of 
Rs. 3,000 in his native village, Chanda in 
Central Provinces, fand the witness said 
that the summons appeared to have up- 
get him. He spoke one thing now and re- 
peated the same a little after, The ways 
and manners of the accused didnot appear 
to the witness likethose of a sane man, 
because no sane man would stand in the 
same posture and in the same place for 
the whole day. He looked "scared-like 
and jumpy-like" and was absent minded 
and had a vacañt look. 
. This is the evidence upon which the 
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plea of insanity is mainly based. But this 
is not the only evidence about the state df 
mind of the appellant on the 28th and 29th 
of December. Mr. Percival went to the tatap 
on the 28thand left on the morning of 
the 29th. He says that the accused was 
not all along with him during his inspec- 
tion but when he examined his work he 
took Moon with him. He did not find 
Moon any way different from other octa- 
sions, There wasnothing.abnormal in him 
andha had had experience of Moon for 
six years. He says that Moon was rather 
of a nervous temperament. He met him 


‘at his work and had a talk with him for 


a few minutes in the morning and did not 
suspect on that occasion anything wrong 
in his brain but he did not watch him 
carefully. Pramanik says that he had no 
suspicion on the 28th or 29th that the 
accused's brain had become deranged. It 
would appear, therefore, that there is some 
exaggeration in Mr. Sjobom's evidence. 
It is hardly credible that Moon should 
have stood on his verandah with his hands 
interlocked all day long and it was this 
that the witness referred to as his reason 
for thinking him insane. 

Learned Counsel also referred to the 
three statements of the appellant as indi- 
cative of insanity. Now ib isto be remem- 
bered that Moon is a man with slight 
knowledge of English. Heisa mechanic 
and itis not likely that he would write 
or spell English correctly. The first state-- 
mentis definitely clear that he was accus- | 
edf stealing carbon and that he got 
angry and killed Shome and Pramanik; 
and then he goes on to give a list of 
his property. In his second statement 
made to the Deputy Commissioner he 
first of all gave directions for the dis- 
posal of his property intelligently enough, 
as he was expected to die; and then he 
made the statement which I have already 
quoted inanswer to the questions why he - 
had killed Shome and wounded Pramanik. 
The third statement made on the 10th, 
when he retracted his earlier statement, 
is purely fanciful. It is to the effect that 
he was in his bungalow in the night when 
some people were trying to attack them 
andhe heard that they would kill him 
and Shome and Pramanik and anyhow 
he protected his life. 

Now there is some indication in all this 
of a disordered mind. It may have been the 
result of financial worry. Moon was a man 
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with an income of about Rs, 450a month. 
He had a son in England who was probably 
costing him about Rs. 200 a month and he 
had this action involving Rs. 3,000 of which 
he had just received notice, pending against 
him. There may also have - been some fear 
for his appointment and his mind-may have 
been uneasy because of the bits of carbon 
that were found in his house, But in view 
of the general evidence of his sanity and 
of the evidence that about the time of the 
occurrence he was sane and showed no 
sign of abnormality, I am not prepared on 
the strength of Mr. Sjobom's statement to 
hold that Moon was insane when he com- 
mitted this act, Indeed his earliest state- 
ment made shortly after the occurrence 
does not negative the existence of moral 
judgment but rather suggests an act com- 
mitted in anger at an unfounded charge. 

. All the assessors were of opinion that 
the appellant was guilty. The first assessor 
said that the accused was conscious of what 
he was doing. Thesecond was of opinion 
that there was no sufficient. proof that.she 
accused did not know that what he was 
doing was contrary to law. The third 
assessor said that though his mind was 
partly deranged at that time yet he was 
conscious of what he was doing. The 
fourth assessor said that the act was pre- 
meditated. ' 

On the whole, the plea of insanity is not 
made out, and the appeal must be dismiss- 
. ed. But the case is near the border line 
. and I think thatit should be reported to the 
Local Government with a view to the con- 
sideration of the sentence of transportation 
for life. ; 

Jwala Prasad, J.—The case is a 
‘difficult one. The ditficulty arises from the 
absence of adequate motive to kill Shome 
and wound Pramanik, the two persons who 
were residing iu the same house with the 
accused. Perhaps Shome, if alive, would 
have enlightened us on the point as to 
whether anything happened before the 
occurrence which induced the accused to 
kill him. 

The accused undoubtedly had been 
suffering from financial worries and was 
labouring under an impression that Shone 
was trying to oust him from his job and 
to take his place. If the evidence given 
by Sjobom be accepted, the accused was 
in a bewildered state of mind a day or 
two before the date of the occurrence. 
Rut the evidence does not go to the 
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léngth  of' showing that the sccused 
could not be conscious ofthe nature of the 
act he was doing at the time of the occur» 
rence, The evidence of his own cook, who 
used to live with him always, shows that he 
bad never noticed any sign of lunacy in 
the accused. He says virtually that there 
was nothing unusual about the acts and 
movements of the accused previous to the 
occurrence. Immediately after the occur- 
rence and ever since then the accused ex- 
hibited no sign of insanity, It is difficult 
in the circumstances of the case to hold 
that the accused was incapable of knowing 
the nature of his act by reason of ungound- 
ness of mind at the time when he attacked 
Shome and Pramanik. The antecedents and 
the subsequent conduct of the man are 
relevant only to show what was the state 


_ of the mind of the accused at the time the 


act was committed, but we are concerned 
solely with the state of his mind at the 
time of doing theact. My learned brother 
has gone into the case fully and has ana- 
lysed the evidence and shown that the 
case does not come within the purview of 
s. 84 of the Indian Penal Code. Butit isa 
ease on the border line and such as the 
Local Government may consider, 

I fully agree with the view of my learned 
brother. 


ALN, A. Appeal dismissed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 690 oF 1927: 
February 3, 1928. 

Present :—Justice Sir Jwala Prasad, Kr. 
RANG LAL SAHU— PETITIONER 

< Versus 
EMPEROR—Opposire Parry. 

Stamp Act (II of 1899), ss. 43, 64—Omission to pay 
proper stamp duty—Absence of intention to evade pay- 
ment—Conviction, legality of. 

A person who has failed to pay the proper stamp 
duty fora document can be convicted under s. 64 of 
the Stamp Act only where there is clear evidence’ to 
show that he had the intention of evading payment 
of the proper stamp duty orthat the document was 
executed to defraud the Government. [p. 429, col. 2; 
p. 430, col. 1.] s 

Criminal revision from an order of the 
Judicial Commissioner, Chota Nagpur, 
dated the 5th July, 1927, upholding that 
of the Deputy Magistrate, Ranchi, dated 
the llth May, 1927. s 

` Messrs. S. P. Varma and’ Anand Prasad, 
for the Petitioner. i 
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The Assistant Government Advocate, for 
the Crown. . . i 

JUDGMENT.—The petitioner, Rang 
Lal Sahu, has been convicted under s.64 of 
the Indian Stamp Act and fined Rs. 1,003. He 
and his two other brothers Murat Sahu and 
Lal Ohand Sahu had some dispute amongst 
themselyes and settled: the ‘same by.execut- 
ing three deeds of release, In each of the 
deeds two, of the brothers disclaimed all 
interestin certain’ properties in favour of 
their third brother. The deeds were pre- 
sented for registration, each bearing a 
stamp of Rs.5. The Sub-Registrar admit- 
ted them to registration, but subsequently 
he reported the matter being of opinion 
that higher stamp duty . was chargeable 
because “the effect ofthe documents was to 
make the partition among three brothers" 
to quote the words of the learned Sessions 
Judge. The three brothers were prosecut- 
ed. Two of them Murat Sahu and Lal 
Ohand Sahu approached the Deputy Com- 
missioner, paid the deficit duty and. penalty 
and the case against them was withdrawn. 
The case against the petitioner proceeded, 
He was convicted and sentenced to paya 
fine of Rs. 1,000. - - 

On appeal the order was set aside on the 
ground that the case was not properly 
instituted without a complaint. It was 
suggested that the Collector might give an 
opportunity to the accused of showing that 
his intention was ‘not fraudulent. The ol- 
lector, however, thought that there was a 
deliberate attempt to defraud the revenue 
and sanctioned the prosecytion. Accord- 
ingly, the District’ Sub-Registrar lodged a 
complaint. 

One amongst others the defence taken 
was that the petitioner acted bona fide and 
balieved that the document was only charge- 
able with a stamp of Rs. 5. 

. The evidence shows that the preparation 
of the document and the ascertainment of 
the proper stamp duty payable thereon 
were entirely left in the hands of Nirghin 
Lal (P. W. No. 2). Accused Rang Lal was 
in Oaleutta carrying on his lac business. 
The other brothers, who live in Ranchi, 


particularly Murat, raised dispute and ina 


proceeding under s. 144 of the Code of 
Uriminal Procedure, started at the instance 
of Murat, the properties were put under 
lock and key including the lac factory, cash 
and bullion under the orders of the Court 
and a guard’ was deputed. Rang Lal 
asked Nirghinto have the matter settled. 
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He came back from Calcutta. on the 7th or 
8th and on the 10th he asked -Nirghin “to 
comeand write out what Murat Sao said 
andthus end the dispute and ifthe Police 
was withdrawn his lae business might gà 
on again; otherwise he was being put to 
log3 and insult." Accordingly Nirghin went 
to Murat who was with Sri Kishun a rela- 
tion of his, and Murat and Sri Kishun had 
a list of the properties prepared noted in the 
bazidava. 'The draft was prepared there 
and left with Murat and Sri Kishun. In 
the evening he went again and found: 
Murat, Sri Kishun and Purna Babu there, 
At their suggestion, particularly of Purna 
Babu, Sri Kishun and Purna Babu went 
with Nirghin to consult Jai Kali Babu, 
Pleader,as to the draft and proper stamp 
duty payable thereon. Then they went to 
the Sub-Registrar. i 


Both the Pleader and the Sub-Registrar 
wereofthe opinion that the document was 
chargeable with a fee of Re. 5, The docü- 
ments were then fair-copied, each bearing 
a stamp of Rs. 5. Nirghin says: “After the 
documents had been completed Rang Lal 
and Lal Ohand were sent for and they gave 
their signatures. At the time of signature, 
the documents were read out to Rang Lal 
Sahu on the advice of Purna Babu.” Rang 
Lal seems to have left the entire matter in 
the hands of Nirghin to settle the dispute 
and to do what Murat Sahu told him. 
Nirghin says: “Rang Lal had sent tome 
and informed that I was to write whatever 
Murat Sao wanted and he was to pay all 
expenses", i 


There ig no evidence that accused Rang 
Lal had “the intention of evading the pay- 
ment of proper duty" or he executed , the, 
documents “with intent to defraud the. 
Government”. 

No inference can be drawn from the fact, 
namely, that a draft of only one of the deeds 
was shown to the Sub-Registrar. All the 
other documents being in the same terme, 
the parties thought that there was no neces- 
sity toshow all the documents for the pur- 
pose of determining what stamp duty was 
payable thereon. They did not want to 
suppresa the execution of the three docu- 
ments for the purpose of deceiving the 
Pleader or the Sub-Registrar into a belief 
thatit was amere deed of release, for the 
three documents were presented together 
at one and the same time to the Sub-Regis- 
trar, Such is the note of presentation of the, 
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documents and also the evidence of the ` 


Bub-Registrar. . er 2s c 
The Sub-Registrar says that "the three 
executants Rang Lal, Murat, and Lal Ohand 
appeared together on the 1lth:December, 
1925, to present the documents, (Exs, 1, 2 
` and 3).- That was the proper time for the 
Sub-Registrar to examine the documents 
&nd to find out whether they were properly 
stampéd or not. He failed to détect it. 
We have nothing to doat present with the 
negligence of the Sub-Registrar. The: fact. 
that the documents were presented together” 
shows.the bona fides of the executants there- 
of including the petitioner Rang Lal. 
They placed these documents together on 
the table of the Sub-Registrar. There, 
could ba no intention to defraud or evade. 
the payment of the proper duty to Govern- 
ment. If their intention was such, they- 
could have presented the document sepa- 
rately aud, perhaps, with some days 
intervening, The Registrar. saya that 
. he suspected at that time there was a parti- 
tion of the proparty between the parties. 
and even he said this to the executants. 
Thatig all the.more reason why the.Sub- 
Registrar should heave. examined the 
document carefully before registering it, 
The fact that the draft was shown to him a 
few. days before, especially, because he. 
knéw the executants to be prominent and. 
wealthy residents of. Ranchi, should have. 
.foused him to examine the documents 
carefully when all the three were presented 
together; for, according to him, if he had 
known that the three documents were going, 
to be executed together, he would: Rave 
taken them toconstitute a deed of partition 
ünders. 2, cl. 15 of the Stamp Act," Further, 
the Sub-Registrar says that on or about the 
18th Decomber, when the documents were: 
returned his clerk also told him that the 
documents seemed to constitute a deed of 
partition. Still he did not take any action 
on that. It seems thatthe three documents 
put together also were such as not toshow 
on the face of them to be otherwise than 
what they appeared to be,namely, deeds of 
rélease, The Sab-Registrar could not 
makeup his-mind until two months later, 
i. e. the 16th February, 1926, when he made 
his report to the District Registrar, Ifan 
expert Sub-Registrar was-not able to find 
out- whether the document constituted a 
deed-of partition, it could not be expected 
that tho’ executants thereof, particularly 
Rang Lal, who'did uot: very much interest 
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himself in the details of thé transaction, 
would’ have thought that the “document 
should have borne a much larger stamp 
duty and that they manceuvred the execu- 


. tion of separate deeds of release with a 


viewto avoid the payment of stamp duty 


to Government. When‘ the District Regis-' 
trar directed the prosecution of the execu- 
tants, two of them, Murat and Lal Chand,. 


atonce applied for permission to pay up. - 


the deficit duty and to exempt them from thé 


prosecution. The deficit duty payable was 


then ascertained to .be Rs, 1,0878 and the: 


aforesaid two executants, Lal: Ohand and.. 


Murat, atonce paid it along with a penalty. 
The. 


of Rs, 200 imposed by the Collector. 
prosecution against them was ‘then with- 
drawn; but the prosecution against Rang 
Lal continued, because he did; not make 
any application to the Collector to pay up. 
the stamp duty and to exempt him from 
the prosecution. 7 E A 

This, to my mind, should not have been. 
the attitude of the Collector. Lal Chand 
and Murat seem to have taken a ‘prominent 
part from the very beginning and, 
fore, they were looking after thé criminal 


cage against them. The application of ` 


Murat and Lal Chand to pay up the deficit, 
Court-fée must, in the circumstances, be 
deemed to be'an application on behalf of 
all the executants. The three documents, 
according to the view taken’ by the Subs 
Registrar and the District Registrar, con» 
stituted one deed of partition and the duty’ 
chargeable was only with respéct to two 
of these documents, and the largest share’ 
of Re, 2 lakhs and'odd waa not to be taken: 
into account under Art, 45, Sóh.I. Tha 
deficit payable on all the three’ docu: 
ments was thus made up and all of them 
were certified to be duly'stamped, a 


Under the proviso to s. 43 of the Act l 


there must be @ clear proof ofan intention 
to evade payment of the proper duty for 
the prosecution of the accused after the 


. penalty in respect of the three documenta. 


was paid.. There is, as already observed. ng 
evidence of this intention and thére isa 
clear indication from the circumstances 
that the petitioner acted bona fide through- 
out. . The charge laid by the Sub-Registrar 
against the petitioner is that he omitted 
to mention in the documents that the three 
brothers had divided their properties and 
had effected a partition thereof, He Bayh 


that it was essential to be mentioned u 
8, 27 of the Aot, — - RS 


theres ' 


S 
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The deeds as stamped are admitted by 
the Sub-Registrar to be deeds of release, if 
taken singly and not a deed of partition. 
Why then should the executant be forced to 
describe the deeds to be deeds of partition 
when they meant and intended that they 
should be only deeds of release. lt was for 
the Sub- Registrar to find out what duty was 
chargeable thereontaking the three together 
if that in any way affected the stamp duty 
payable. I do not, therefore, think that 
there was any omission under 8.27 of the 
Act of material facts from the document 
affecting the chargeability of the instru- 
ments in question. The accused says that 
there was a dispute between the brothers 
and they settled their dispute by releasing 
properties in favour of each other and that 
there was no partition in connection with 
which the documents in question were 
executed, Properties of unequal value were 
released. Rang Lal apparently got over two 
lakhs and fifty thousand the other two 
brothers got a little over two lakhs and 
eleven thousand respectively. There does 
not appear to be a regular partition by 
means of the documents in question; but 
. a Bettlement of the dispute by means of a 


release of properties in possession of the’ 


three brothers. The abnormally unequal 
shares of the three brothers indicate that 
most of the properties were in exclusive 

ossession of them from time before and the 
dispute was with regardto some properties 
only. Ineed not pursue this point further 
for whatever the Oollector assessed as the 
deficit stamp duty was readily paid. It is 
sufficient for the purposes of this case to say 
(hat there was on the part ofthe patitioner 
fo “intention of evading payment of the 
proper duty” or the document was executed 
“with intent to defraud the Government,’ 
"The facts and circumstances noted above 
were not, 1 = afraid, fully appreciated by 

urts below. 

low result is that the conviction of, and 
the sentence passed upon, the petitioner are 


set aside. The fine, if realised, will be 
d, | è . 
n Conviction set aside, 


FATHH BAHADUR SINGH v, PARMESHWAR PRASAD BAHU. 108.I. C. 1928. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDE& No. 190 
f oF 1926. - 
February 15, 1927. 
Present:—Mr. Justice Adami and 
Mr. Justice Scroope. 
FATEH BAHADUR SINGH— 
APPELLANT 


versus” 
PARMESHWAR PRASAD SAHU 


ae — RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Step-in-aid of execution—Filing of identifier's affidavit 
of service of process, whether step-in-aid, 

Whether there has been an application to the 
Court to take a step-in-aid of execution’ is a question 
of fact. [p. 431, cols. 1 & 2.] 

Where an Executing Court ordered as a condition 
of taking a further step-in-aid of execution that the 
decree-holder should file written processes and the 
identifier’s affidavit as to service of notice under O, 
XXI, r. 22, Civil Procedure Code, but the decree- 
holder filed only the identifer's affidavit and did 
noteven furnish any explanation as regards his 
failure to file written processes: 

Held, that the mere filing 
affidavit did not amount, in the circumstances of the 
case, to an application to the Court to take a etep-in- 
aid ei oxecation. [p. 431, col, 2.]. 

. Thakur Singh v, Sheo Bhanjan Singh (2) and Pran 
isrisnana Dasv. Protap .Chandra Dalal (3), distin- 
guished. : 

Krishna Prasad Maitra v. Dhirendra Nath Chakras 

varty (1), referred to. 
: Appeal from a decision of the District 
Judge, Gaya; dated the 9th April, 1926, 
affirming. thatof the Subordinate Judge, 
Gaya, dated the 16th January, 1926. 

Messrs. Baldeo Sahay and O. P. Singh, 
for the Appellant. | 

‘Messrs. Sambhu Saran, for tthe Respond« 
ent., i ; 


JUDGMENT. 
Scroopo, J.—The final decree in the 


suit outvf which this execution arose was . 


passed on the 31st August, 1919, and the 
first execution case started on the lst 
August, 1921, and on the th January, 
1922, the decree-holder was directed by,the 
Court to file written processes ands identia 
fier's affidavit as to service of notice under 
O. XXI, r. 22, by the 12th January. On the 
latter date the affidavit is alleged to have 
been filed but the written processes were not 
filed and the case was dismissed for default, 
The execution case out of which the 
present application arises was filed on the 
2nd January, 1925, and admittedly it would 
be barred by limitation unless the decree. 
holder can refer to some application to the 
Üourt to take a step-in-aid of execution 


within three years prior to 2nd January, . 


zd 


of the identifier’s . 
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1925. The decree-holder refers to the filing 
of the identifiers affidavit as such a step. 
The Subordinate Judge accepted the 
contention and held that the application’ 
was not time-barred and the District 
Judge of Gaya upheld this decision in 
appeal. The judgment-debtor has now’ 
appealed to this Court. 

The first point taken in appeal is that, 
asa matter of fact, the identifier’s affidavit 
was not filed on the 12th January, 1922, 
that is, before the execution case was 
dismissed but both the Courts have found 
against him on this point and that is a 
finding of fact which is conclusive so far 
as this Oourt is concerned. It cannot be 
argued that such a finding is not based 
on, any evidence as it is a fair inference 
from the order-sheet in the Subordinate 
Judge's Court, dated the 12th January, 
1922, which refers only to the failure to 
file written processes; there is no reference 
to any failure to file the affidavit. The 
stamp on the affidavit is faint; but its 
condition is not inconsistent withits having 
been filed on the 12th January. The 
Bfüdavit in question must be taken. as 
having been filed on the 12th January, 
1922. te 


- The, next point then is whether the 
filing of this affidavit amounts to a step- 
in-aid of executicn and the learned Vakil 
for the petitioner-judgment-debtor relies on 
the case of Krishna Prasad Maitra v. 


Dhirendra Nath Chakravarti (1) in which : 


it was held that the mere filing by -the 


decrée-holdey’s identifier of an affidavit of. 


service unacconipanied by any application, 
oral or written, does not give a fresh start 
to limitation. The contrary view is taken 
in a case of this Court Thakur Singh v. 
Sheo Bhanjan Singh (2) which following a 
previous Oaleutta decision in the case of 
Pran Krishna Das v. Protap Chandra Dalal 
(3) lays down that filing of an affidavit in 
proof of service of a notice of attachment 
is a step-in-aid of execution. There is 
undoubtedly a conflict of authority on the 
point and this Court would be bound to 
follow the previous Patna decision were it 
not that the present case is not on all 
fours with it. Whether there has been an 
application to the Court to take a step-in- 


(1) 54 Ind. Gas, 1; 24 O. W. N. 55; 30 O, L, J. 518. 
(2) 49 Ind. Cas. 892; 4 P. L. J. 521. 
(8) 38 Ind. Oas. 536; 21 O. W. N, 423, 
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aid of execution isa question of fact as is 
laid down in the first of thé cases cited 
above and in this case the Court had on 
the 5th January, 1921, in effect laid down 
as a condition of taking. a further step-in- 
aid of execution that the decree-holder 
was to file ‘written processes and the 
identifier's affidavit. He only pérformed 
the latter act and it is not even contended 
that any oral, much less written, applica- 
tion was made or that any explanation 
was furnished regarding the failure to 
file written. processes. The decree-holder 
contented himself with filing the affidavit 
and thus really remained passive so far as- 
relates to getting the Oourt to take any 
further step-in-aid of execution. Accord- 
ingly the Oourt dismissed.the execution 
ease for default. In my opinion then the 
mere filing of the afüdavit did not; in 
the circumstances of this particular case, 
amount toan. application to the Court to 
‘take a step-in-aid of execttion. In the 
case relied on by the respondent, which is 
referred to above, it, would appear that all 
that was required was that the identifler's 
affidavit should be filed, whereas here there 
was the further condition requiring written 
processes. 00 


It is then argued that there was no 
necessity to file wiitten processes! that ia 
a point which cannot be gone into now, 
Apparently the processes related to settling 
the terms of the sale proclamation under 
O. XXI, r. 66. If the Subordinate Judge 


acted wrongly in dismissing the execution 


case, the decree-holder had his remedy in a 
fresh application . within the- period of 
limitation or in resort to the provisions of 
O. XLVII of the Oode of Civil Procedure 
for review. But he has taken neither 
course, 


` The fourth contention is that even aga 
suming: that no application was made 
within the same period to the Court to take 
a step-in-aid of execution, the present 
execution application should be treated ag 
one in continuance of the former, But ag 
the previous application was dismissed 
for default, I fail tosee how the present 
application can be treated as one in continus 
ance ofit. To accept thiscontention would 
really make Art. 182 of the Limitation 
Act meaningless as in successive execution 
eases the bar of limitation.could alwaya ba 
lifted in this way. The case relied on by 
the learned: Vakil for the petitioner, namely, 
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different from the present cage. 
Court setting aside the sale was received. 


Appellate .Court. 
on the part of the deeree holder. 
there has been a distinct dismissal of the 
execution case owing to his laches and I, 
: therefore, cannot accept the argument now 
put forward on this point. ` 


execution -proceédings -are barred by 

limitation and the appéal must succeed and 

is-allowed with coste; 
Adami, J.—I agree.” 


JAN. A. Appeal allowed, 


d) 39 Ind, Qus 89; 2. P. L, hh 115; 1 P.L. W. 73: 


(1917) Pat. 1 


PATNA HIGH: COURT.- 
APPEAL FROM “APPELLATE ORD£R No. 238 
oF 1926, - 
June 1, 1927. 
- Présent: —Mr, J ustic& Das. and 
Mr. Justice Allanson: 


Fura. NAYAMAT RAM-PUJARA LAL— 


APERE DI 


LAL. RAMESHWAR NATH SHA DEO— 


RESPONDENT. 

Chote Nagpur Tenancy (Amendment) Act (VI of 
1920), 5. 181A — Decree for arrears of rent— Assignment 
of deeree—Land . not assigned—Assignee, whether 
entitled to execute decree as personal decree. 

A decree for, arrears of rent obtained by. a, land- 
lord under the Chota’ Nagpur Tenancy’ Act cannot 
be executed by an assignee of the decree even 88A 
money-decree, where the landlord's interest in the 
land has not vested in the assignee. 

Appeal from an order of the Judicial 
Commissioner, Chota Nagpur, dated the. 
9th July, 1926, reversing that of the Sub- 
ordinate Judge, Ranchi, dated the 24th 
April, 1926, 

A landlord obtained a decree for. rent 


5 ' feree. 
The order striking off the execution case : 
was consequential on the order of the: 
‘There was no laches, 
Here ` 


NAYAMAT RAM-POUSARA LAL v, Lar BAMBÉHWAR NATH SHAT pro, 168 D 6. 1928 ^ 


Kaniz Zohra ¥. Syam Kisen (4) i is palpably ~ 
That was - 
a case which was struck off in the Executing : 
Court as Boon as ever the order of the High : 


against his tenants" "under ihe ‘Chota Nagpur ` D 
Tenanoy Act, Hé transferred his rights i in the” 
decree to another person. without assigning | 


his interest in the landlord to the trans- , 
The assignee applied for execution . 
of the decree. 
held: that the decree could not be execut- ` 
ed as a money-deeree, The Judicial Com-^ 
missioner, on appeal, relying on Sudbanya | 
Kumar Poddar v. Gouranga Chandra (1): 
held that the decree could not be executed, 
even aS a money-decree in view of the | 


; ' provisions of s. 181A of the Chota Na ur 
. Holding as I do that no application was ' T a * : A $ 


made tothe Court on the 12th January to - 
takea step-in-aid of execution the present. 


Tenancy Act. 

The’ judgment- ‘debtors appealed to the, 
High Court. 4 

Mr, Sambhu Saran, for the Appellant. 

Mr. Abani Bhusan Mulcherjee, 
ment Pleader, for the Respondent. 

JUDGMENT. 
Das, J.—In my opinion the decision ` 


. of the’ learned Judicial Commissioner is. 


right and must be affirmed. Section 181A: 
of the Chota Nagpur Tenancy Act is really” 
conclusive of the matter. That section pros 
vides as follows: 

“An” application for. the execution of a 
decrée for arrears of rent obtained ' by a- 
landlord shall not be made by an assighee” 
of the decree unless the landlord’s inter« 


The Court of first instance ' 


Govern-? 


D 


est in the land has become and is vested i in 


tha assignee, : 
It is contended. alara us, that as the. 


landlord is entitled to. execute his decree; 


for rent as a.money- decree, 60 the assignee, 
s free from the complications raised- by 
.181-A of the Ohota- Nagpur Tenancy 

ee But in this case the landlord hag 
obtained a decree for arrears of rent; he 
has assigned. that decree to the appellant 
and it is conceded that the landlord's in« 
terest in the. land has not. vested in the. 
assignee. 
of the Chota Nagpur Tenancy Act applies 
to the facts of the case, 

I would, therefore, dismiss this appeal 
with costs. 

a E J.—1 agree. 

A. Appeal dismissed, 

(1) a fad, Cas. 542, 


That being the position s. 181-A : 
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z ‘(NAGPUR JUDICIAL COMMIS-: 
. SIONER’S COURT.. |. 
- "BzcoND Orvir, APPEAL No. 17 OF: 1927, 
: December 3, 1927, ; - 
* Present: —Mr. Gulam Mohiuddin, A; J. 8r 
A GOPAL. PRASAD-— APPELLANT .- 


. "versus 


B HUN (ESHWAR AND porem Nr : 


‘Provincial Insolvency ‘Act (V. of 1920), $724 (8)— 
Application for insolvency—Inability “to "pay debts, 
proof of—Non-saleable property, whether assets. >? 
£ "[n ‘dealing with -an application for: adjudication of 
insolvency the. Court shoald enquire: into the :pre- 

“sont valus of the properties, which are available. for 
'meeting “the ‘liabilities "of the debtor “and. decide 
whether, having regard to proviso (a) to's.24' ‘OF -the 
Provincial Insolvency Act, the debtor has prima facie 
proved his inability to pay his debts, — - 

In valuing the assets of the applicant the: Court 
must exclude such property-as is not saleable under 
law. : 

Lakshminarayana Aiyar v. Subramaniya Aiyar (1), 

relied on. 
Second appeal from anorder of the District 
Judge, Raipur, dated the 30th . September, 
: 1926; in ‘Miscellaneous Civil’ ‘Appeal No. 12 


.. of 1926. 


Mt.'S. ze. Dut  Choidiry; for the 2A ppel- 
lant. 


Me» Shridhar Anita Giadge; for the 
Réspondehts. -^ 
JUDGMENT, Gopal .. Prasad sub- 


‘mitted "an. “applidatioa inthe ‘Court -of 
“Additional ' District 'Judge, . ‘Raipur, -on 
. 13th February, 1928, to be adjudged an: in- 
solvent: 5 Bhüiréshwar “Prasad: one "ofthe 
*tefeditors:to whoni-Gopal: Prasad’ -has-‘to 
pay about Rs, 728-6-6 "arid “who “had: göt 
‘him: &rrésted also opposed: the. application 
alleging that- Gopal -Prasad is -in a, posi- 
‘fion to. pay his “debts. The: Additional 

istri& Judge found that the. applicant 


-has 33.. acres - of land which :gives- him <; D fa Inde Cas: mori. qd 
a pioft.of. about Ra. 200 per year, and 925, À:L R.1923 Mad. 585..." : 
-besides. "this. the "applicant. has Bome --: ewe m 


occupancy land. - He has eürsorily. observed m 


that, “the nòn- -applicant's ` Witnesses prove: 
‘that he. has also some cattle and cash” : 
;Hé lias not... definitely’. ascertained: as-.to 
‘how many they ‘are. and ‘what is their value. 
‘The ‘application was rejected and- the appeal ; 
‘has also been dismissed... D 
It. geems:to . me that. "Both - thas lower 
‘Oourts have wrongly. refused to adjudicate 
‘Gopal ‘Prasad an: insolvent, ^M this- eae 
thé debtor is. ‘only | | fur 


“there are; rima, e x nd for Balist 
ing the'aáme and, in my.opinion, such. proof 
das been funiahed, 


-The appellant- isin -posseastory:of ome 
|. `~ B 


4 


RAMKUAR-V. AHANKAR. putt: ma Re 


' ^ come cah" be-' 'dérived, but- 
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` tenancy. land; from “whieh” "anm inna ‘ins 
‘it-is not a 
„marketable. property» which, can; be. ‘sold 


“at once ‘and from which ‘the » „debt: of. 


cBhurieshwar:Prasad can:.be paid, In deal- 
ing with:an.: ‘application. ‘for: ‘adjudication 
„of insolvency. the. }Court should: zenquire 
into the present valdezóf the: properties 
‘which’ afe. -available:“for. rieeting. the 
liabilities of tha debtor ‘and decida. whe- 
ther having. : regard .'to:;proyisó. (à), to 
‘B: 24; the “debtor: ‘has.provéd Ihisliüability 
‘to pay his debts. In: Lakshminarayana 
Aiyar v. : Subramaniya: ‘Aiyar '(L)-where:thé 
admitted--facts werecthat-the:debtor's-debts 
.amountéd to:over R5;40,000 and his; assets 
‘to-over -Rs. 7-51,000and that the:próperties 
"which coretitutéd -his ‘assets were’ under 
attachment. and:presutmably - would-be.sold 
"andit was aécordimgly-not-possible-for. the 
:debtor'to: realise" >the: price :himself.or to 


use them for.the ;payment' ‘of his «debts, l 


4t: was held, that -thers was sufficient prima 
facie. proof : „of inability.. to ipay- debts. 
In- this case- Gopal:. ‘Prasad :: cannot ~: sell 
zoff the "property: he has. got, zand, satisfy 
his -creditors ‘and, therefore, 
Drima facie grounds: or: thinking :that 
“the debtoris unable to:pay his. debts: and 
-must be:adjudgedaninsolvent, >. :- 

-3. The: appel. isi: therefore, ‘allowed - aaa 
-the order: -passed by. the: -léwer Appellate 
cOourt jg -sot aside, . 


2L. allow: Rs; 15-89 


there: are ' 


D 


-Pleader’s:fees:in this: Court: zEherespond- : 


sents : shall-bear .their:own costs: and ‘shall. 


¿pay --the:costs:of. the. e aka da ‘the 
-Courta; us ; 


SEC 







JNAGBURJUDIGIAL: COMMIS. 


aie er > SIONER’Si:COURT.- : 

. Sason: IVIL APPEAL NO:352 or "3986. . : 
2D ou i ri December 19, 1927. 7.055 
De BE ntis Mr; Prideaux, A, J Q -> 


RAMEUA R—Darnspavr APPRLLANT: . 
o Paudit SHANKAR DUTT Brani = 
- +. RESPONDENT. 


4 Ë dontract Act (x of 1828-8, 73-— Contract Breath 
‘<Compérisation—Assessment, "mode of. 


NT Oompehigation -underz8..73 cof; tlie. - Qohtraót; Act ia 


e 
v 


“not to'be given for any remote: ‘atid indirect Josszor - 


galnage sustained : by? wenad! bok. tlie: “breach: oft jiha 


“8434 s 7 BABURAO V, RAMKRISHNA; 


contract, but it- must be based on damage caused . 


SOBO, 7s 
the damage was caused by-the defendant's . 


within a. reasonable period of the breach of the 
contract, ] ; 

Gedebal Karibasavana Gowd v. Nandavaram Veeran 

` bhadrappa (1), >, 

Second. appeal against a decree in the 
Court of the Additional District Judge, 
Narsinghpur, dated the 24th April, 1526, 

. in Civil Appeal No. 15 of 1926. 

Messrs. D. N. Chaudharay, R, B., and 

-Abdul Razak, for the Appellant. a 

` Mr. J. Sen, for the Respondent. à 

JUDGMENT.—The facts of this case 
are sufficiently given in the judgment of thè 
lower Appellate Court, but both Courts 
below do not appear to me to have viewed 
the case from the right aspect. The case 
is really -one for a breach of àcompromise 
come to by Bansidhar, the father of the 
appellant, Shankar Dutt and Kanchhedi on 
Ist August, 1922. The plaintiff's case really 
is that, because the father of the defendant 
did not build the wall, which he agreed to 
build. in 15 days, the portion of his house 

. edjoining that wall has been affected ad- 
versely:by the elements, and thatit will cost 
him the sum heclaims to put his building 
right. : ) 

It is contended here that the -delay in 
bringing the present suit must be taken Into 
account in assessing thé damages, The 
lower Appellate Court has raised this ques- 
tion in para. 13 of its judgment, 4. e., it men- 
"tions the means that exist for removing the 
inconveniences caused by the non-perform- 
ance of the contract, The Judge admits 
that these have to be taken into account 
but~ proceeds to decide the case without 
taking them into account. Compensation 
under 8. 73 0f the Contract Aet is.not to be 


‘given for any remote and indirect loss or : 


damage sustained by reason of the breach 
of the contract. I would invite the lower 
‘Appellate Court's attention to the case of 
Gedebal Karibasavana Gowd v. Nandava- 
ram Veerabhadrappa (1). Under s. 24 of the 
Easements Act, the plaintiffs could soon, after 
the breach, have taken measures to remedy 
' the inconvenience caused by him by the 
removal of the-wall, and if during those 
. remedies he entered upon the defendant's 
. land, such entry. would have been trespass. 
See Imperatrix v. Vanmali (2. What the 
plaintiff now wants to dois to build the 
damaged portion of his house again at 
-the defendant's costs. If; as is his case, 
(1)-16 Ind. Cas. 14; 36 M. 580 at p. 582; (1912) M, W, 
IN, 1086; 25 M. L. J, 3, - 
c= Q0) 22 B, 025; 11 Ind, Dec, (aaa) 931). 


father’s breach of the cóntract, the plaint- 
iff is certainly entitled to' damages, 'but. 


this must be based on what the damage was . - 


within a reasonable.period of the breach of 
the contract. I must, therefore, remand the . 
case to the lower Appellate Court to deter- 
mine what the reasonable -time would ‘be 
and what the damage to the house was at 
that reasonable time; ~” has 

With these remarks I set ‘aside the 
decree of the lower Appellate Court and 
remand the case for a fresh decision. Costs 
willabide the result. 


G. R. D, « - Decree set aside. 
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NAGPUR JUDICIAL COMMIS- . 
SIONER'S COURT. > 
BgooNp Civit APPEAL No. 491 or 1926, 
| October 3, 1927,” 
Present :—Mr, Prideaux, A. J. O, 
- BABURAO— DEFENDANT—AÀ PPELLANT 


. versus — AM 
RAMKRISHNA- PrAINTIFF—RESPONDENT, 
Lambardar—Right to sue—Suwit by one of two 
lambardars for recovery of village site, maintainabil- 


- ity of. 


One of two lambardars can bring a suit for the 
recovery ofa village site, provided the plaintiff ig 
not acting adversely to the other lembardar. 

Ganpatsao v. Pandurang (1), distinguished. 


Second appeal against-a decree of the .. 


Second Additional District Judge, Wardha, 
dated the 16th. August, 1926; in Civil Appeal 
No. 15 of 1926. MU aa sae 

Mr. E. B. Gadgil, for the Appellant. 

Mr. V. E, Dhoke, for the Respondent. 
_ JUDGMEN'T.—The facts of this case 
are sufficiently given in the judgment of 
the lower Appellate Court; There is no 
force in this appeal. Both the- lower 
Courts find that one out'of two lambardara 


‘can bringa suit of this nature to.recover a 


village site, and I agree with them. 
Ganpatsao v. Pandurang (1) has been 
quoted, but thatcase refers to a case of 
one of two lambardars acting adversely to 
the interests’ of the other (ambardar. I 
think in the present case theplaintiff could . 
bring the suit, It is then’ contended that 
Govinda, the other lambardar, gave his 
Consent to the-auction-purchase by the 


. (1) 83 Ind, Oas, 758; 12 N; L, R: 24,- `- 


zug p 
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present appellant: Both'the lower Courts 


find that he did not. That is a finding of 


MAYADAD RMAN fi HAZARI Lat. 


fact and there is nothing to vitiate it. Then; - 


asto thé question of the plaintiff standing by 
and acquiesing in the defendant building, 
there isa finding of fact that. the defendant 
did not build any chapri or wa!l as alleged. 
That being so, there could be no standing 
by or acquiescence... These are the only 


points: argued. They fail and that this: 


appeal is dismissed with costs. Appellant 
' will pay the respondent's costs. 
G. R, D. Appeal 


dismissed. 
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NAGPUR JUDICIAL COMMIS- ` 


SIONER’S COURT. 
First CrviL ArpeaL No. 78 oF 1925, ` 
November 22, 1927. 
: Present:—Mr. Findlay, J. C. 
. MAYADAD KHAN AND OTH£RS—- 
48 DEFENDANTS—APPRLLANTS . - 
i A versus 
HAZARI LAL-PrAINTIFF—HRESPONDENT, 
.Muhammadan Law—Gift—Oral gift, validity of— 
Husband and wife—Joint possession —Adverse posses- 
sion, presumption of. SM : 
. An oral gift by a Muhammadan is valid. But thé 
fact thata wife living with her husband allowed 
"her properties to be mutated in the name of her Kus- 
band does not lead to thé inference of an oral gift’ to 
the.husband. [p. 436;c01. 2.] ` . E 
Kamar-un-Nissa Bibi v. Hussaini Bibi (3) and 
Kandath Veettil Bava v., .Musaliam Veettil Pakrukutti 
. (4), followed.' : ` 


No question of adverse possession can ordinarily 


arise between a husband and wife, if they are in joint 

possession of any property. [ibid.] : : 

- Sooda Ram Doss v. Joogul Kishore Goopto (1) and 

Dina v. Bishambhar Singh (2), followed. ! 
First appeal against a decreeof the Dis- 

trict- Judge, Chhindwara, dated the 25th 

March, 1926, in Civil Appeal No. 17 of 1924. 
Mr. D. T. Mangalmurti, for the Appellants. 
Mr, V. R. Dhoke, for the Respondent. 


JUDGMENT.--There are two morte 


gages concernedin the present suit, The 


first one, dated 8th July, 1912, was execut- .. 


f 


. Rs. 600 towards. the sesond, one. 
‘amount claimed in suit was Rs. 8,141-12 on 


"valid. consideration:-: 
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soe 


in that village and certain: houses and 
moveable property.were included; the sub- 


jects mortgaged ' were the-same in the ses 
cond deed save that it also covered a further 
8 pie share’ in -the same village: Mangal 
Khan, Ismail Khan and Ahmad Khan are 
now dead: The first three defendants, Miya- 
dad Khan, Sakhidad Khan and ;Baldar 
Khan are the sons of Mangal Khan; thé 
fourth, defendant Walidad Khan is the 
minor son of Ismail Khan. déceased; the 
fifth defendant Amidad Khan is similarly 
the minorson of Ahmad Khan; and the . 
sixth and seventh -defendants Khatoonbi 
and. Musammat Khunnabi are the widow . 
and daughter respectively of Ahmad Khan” 
deceased. ; fx i < 
The .pleintiff alleged that Rs. 200 had 
been paid towards the first mortgage and 
The 
the first mortgage and Rs. 1,254-4 on the 
second one. A great variety of.pleas were 


offered on behalf of the first two. defendants 
iu particular and, on the issues which arose 


-on the pleadings of the parties, the learned 


District Judge came to the following con- 
clusions :— UN M" E CURE ' 

(a) That the mortgages: in suit had been 
duly executed: and attested and were for 


(b) that at^ the dates of the. mortgages, 


‘Mangal Khan. was the sole owner' of the' ' 


mortgaged property ;. ^ ^-.- 
(c) that the defendants Nos. l.and 3, ` 
Miyadad Khan and -Baldar Khan, are the 


‘sons of Mangal ‘Khan by his wife. Musam-~ 
-mat Shahnurni;:.... i 


(d) that Mangal Khan married Musammat 
Milaimbi -and. that the second defendant 
Sakhidad Khan is the son of that union; : 

(e) that Milaimbi was the sister of Amir: 
Khan but that Musammat Kapurabi was 
not his step sister ; X : 


(f) that Mangal Khan and Amir Khan . 


had jointly purchased a 4-anna share in 
Mauza Khair Khurd under -a sale-deed, 


dated 3ist August 1888 ; 


ed by Mangal Khan and his five sons Miya- . 


‘dad Khan, Sakhidad Khan, Baldar Khan, . 
Ismail Khan and Ahmad Khan, The se- ` 


cond mortgage, dated 2nd September, 1912, 
was for Rs. 600 and the executants were 
the same save that Ahmad Khan was 'omit- 
. ted, Inthe first mortgage, a-four anna 
‘proprietary share of Mauza Khairi Khurd 
(Seoni), certain absolute ocoupancy fialds 


-Mangal Khan; . 


(g) that Amir Khan had inherited the ab< | 
solute occupancy fields, included in the - 
mortgages from his father Najibdad Khan; 
(h) that the heirs of Amir Khan were his 
widow Shahnurbi and his -full sister Mi- 
laimbi, and residuary heir -was' his. cousin 
Mangal Khan; : 7 ^ o ua WA 

(i) that Shahnurbi had transferred her 
share of the property to her second husband 


totes 
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” (j) that’ Mangal hai bad: acquired a title 
by. advérse posséssion to the 2-anna share 
of Mauza Khair Kurd and: the absolute 
occupancy fields; ' 

(E) -that Mangal Khan was the ostensible 
owner ofthe property on the dates of-the 
mortgages and that the plaintiff wasa bona 
fide transferee for value without notice; - 

‘(l) ‘thatthe défendants-admitted Mangal 
Khan's title at- the: mutation proceédings in 
1919, but are not ‘now estopped from "deny- 
ing the: same by the: said-admission ; . 

. (my that the money advanced'ón the mort- 
‘gages ‘was borrowed for -purposes binding 
on the defendanté and for their benefit ; 

"(n) that‘the defendants ‘had -sold one -of 
the houses mortgaged to. Ohaitramsao ‘and 
‘had in the: pale-deed’ admitted ihe: “mort: 
“gages: in suit. ~ 


"Further, that thé défendanta paid o8 Pin 
‘of. the amount due on the mortgages out of 
(consideration of the said .sale-deeds, . and. 


“lastly, ‘that: the-house ’ described «in. para. 
.9. (c)ofthe plaint belonged to:Amir Khan 
but- subsequently- went into: the. possession 
-öf Mangal Khan. ^ - 

On these findings, ihe District `J udge 
passed‘ preliminary-decree for foreclosure 
*alterfinding Rs«10,993-12 due to the plaintiff 
covering all the property - mortgaged.. The 
-first‘five defendants: have- appealed. “It is 
aggserted that-when- Amir.Khan.died,. Mangal 
Khan hada 2-anna share--as well. as. 3th 
*Share-of the other .2-annas share, viz., 6-pies 
sor 2-annas 6-pies.in«all, . Shahnurbi died in 
-4909 and then Mangal Khan thus further 
obtained a quarter of an anna ‘share, ù. “e, 8 

“pies: ` Thus the appellants so tar: admit that 
“Mangal Khan-was: owner of .a.2-anna 9-pie : 
share on the date-of the ‘mortgage; :and the 
" dispute i is in-reality. only about the “remain- 
ing ‘I-anna.3:pie-share to which, on the àp- 
pellante' case, Mangal Khan-had no title.:- 

XInow turn to the lower Court's finding on 
rissue No. 10: -wherein the District Jud ge 

., holds that Musammat Bhahnurbi transfer- . 
Ted her share to Mangal Khan. - The: oral 
-évidence:offered by defendants was held by - 

ethe District, Judge: to.'be unsatisfactory on 
the point and: apparently . the -documents 
-(D-1,-D-2 arid: D= =ð) Were:so solely relied on 
-for the:said- finding. :.The-Distriet Judge 
‘apparently assumes that thé:mere fact ‘that 


Musammat Bhahnurbi asked: that her :share -. 
“should bé recorded in Mangal Khan's name . 
zwasequivalentto.am out and: out transfer `x 


by her to Mangal'Khsn, I; do “not sthink - 
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that D-I, D:2 and D-3, when read in the 
light of the circunistances: prevailing at the 
time, ean, properly -bear this construction. 
Mangal Khan and Musammat. .Shahnurbi 
were then husband and wife.: The.-former 
in His: statement (D-1) describes- himself 
and Shahnurbi asin ‘joint possession and 
asked for his name tó ‘be “recorded ‘on :the 
ground that, after ‘consulting. : his -wife, she 
had agreed to this; The latter in her státe- 
ment (D-2) made no specific. statement that 
she was transferring her‘title in the, pro- © 
perty nd merely.said she wanted mutation 
in her husband's name, I cannot find in 
this any sufficient proof of a deliberate sur- 
render or transfer by Musammat Shahnurbi. 
Even Mangal Khan in his statement des- 
cribes his wife as in joint possession, nor, 
in my opinion, does. any question of adverse 
possession either arise as between -a hus- 
band and wife-in the: ‘cirournstances of this 
ease : cf, Souda Ram Doss v. Joogul Kishore 
Goopto (1) and Dina v. Bishambar Singh (2) 
In is no doubt true that an oral: ‘gift by a 
Muhammadan may- be a vaild one: cf. 
Kamar-un Nissa; Bibi v, Hussaini Bibi (8) 
and Kandath Veettil Bava v.. Musaliam 
Veettil Pakrükuiti (4), :but the .pósition in 
“this case, inmy opinion,is that these docu- 
ments (D- 1 to D-3) donot establish -a gift 
“and are quite consistent with the theory- "that 
-as.the husband and wife were in joint po: . 
“session of property, the former's ‘name only 
should be mutated a convenient and ‘usual 
‘expedient. On this point, therefore; I am . 
‘unable to accept thelower Oourt's findin gon 

- its issue No. 10.and must-hold that if has not 
“been established:that Musammat Shalinurbi 
_gifted or transferred. her share to-- Mangal 
: Khan, and:equally so, that he has not ` “ace 
_ quired a title thereto.. by adverte: Possess 
. Bion. 

"The lower Court! 8 fading i on ‘issue 3 No. dL 
-viz., - that Mangal Khan had’ acquired a: ‘title 
‘às against his-sons By adverse. possession, 
also seems to be à faultyore. The father was 
' the natural guardian‘ ofhis:sons:: and ain 
“tained them out. ôf the ‘common. fund: All . 
-dined togéther- “in ‘the: saime Houses.: “There 


“would, in those- -circumstances,* ‘normally be 
< no question of rendering-accounts-and this, 
"in my opinion, the-Distriet-Judgé; in-find- 
-ing- that Mangal “Khan had “acquired a 


‘title by adven possession - as Escaped his 
R 24 W.R:2 
ERAT on " rum L. R. ài. 
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Bons, has relied on criteria: which: would-be: 
applicable to strangers-but were.quite-inap- | 
posite -in*the circumstances of this. .dasé,, “I 
hold, therefore, that:Mangal Khan :had--not: 
aquired a title by adverse possession; +-+ 
Inow pass.to the’ question: of: whether 
Musammat Miliambi: was also excluded by: 
adverse. possession; In defendanta’- oral.” 
statenient-of 13th. July, 1925, it was admit-- 
ted:that Amir Khan died:before-the. 1894:95- 
Settlement, leaving his widow - Shahnurbi-. 
and ‘his. -sister..Muliambi. - Here. again 
Mulaimbi was married to Mangal:-Khan and? 
living with him; “I have: been’ referred to: 
the oral evidence of witnesses. like ‘Nath : 
(D. W, No.-3); Kanhaiya ` Lal. (D :W. No. 5), 
Shaikh. Ghandu (D. W. No. 6), Bhura Khan 
(D::W.. No. 7) and Shamsumian (D. W.:No. 9). 
as proving Shahnurbi's: exclusive -possess 
sion, but that evidence . seems-:to me incon-- 
clusive. Some of-these: witnesses-do affirm 
that Shahnurbi was in exclusive ‘possession. 
s Much is.made.of the. fact that-Shahnurbi. 
is said to have lived at Khairi:. and Mangal’: 


Khan at Kohdaduna, but it is clear. that: 


the latter:had a. house:at Khairi 'also-a8-well 
asoccupanoy land. Very naturally, there-- 


fore, Shahnurbi -might: be. in ‘immediate . 


charge of affairs. there: and,. on the "whole, : 
I.do not think. that: any acquisition: of -œ 
title by-adverse. possession: has- been mada’: 
outin.hisconnection. ^-^ 2° = :. .- 


been insufficient proof of ‘reasonable care or 
enquiry on the part of the mortgagee before. 


entering into the transaction, lam unable. 
to find that this has been made.out. The. 


Various song, as detailed.in. para. 1 of this 
judgment, were joined in the two mortgages- 
and'so far anyhow as the two-ninth share 
was concerned, there was every reason to 


. Suppose. Mangal. Khan.to be the owner. 


1 further agree with the District J udge in 
his finding.on issue No: 14: there are, good 
grounds for supposing the money borrowed 
under the two mortgages to. have been 
used for thé benefit of. the. defendants or. 
for purposes binding.on them, ` E 


On the above findings, therefore, the posi-- 


tion is that one-third out of ‘4-annas share of .: 


Mauza Khair Khurd is entitled to be releas: 
ed from the mortgages and the- décree will’ 
be modified accordingly. Oultivating rights 
In str were excluded from the mortgage, but 


five-sixteenths of thekhudkasht and absolute | 


occupany land will also be. released under 


the décree, Half-of ‘appéllants’ costs in^ 


.— KASBIBAM DUBALWANTS - 


(4M 
this.appéal will.be borne:by the respondenti: 
remaining costs in this Court will be borné: 
as-incurred. Costs: in. the.-lower:Court.as 


already ordered. senas so nndsv8 ne 
“GR DS <T 00:2 :Deereemodified, - 
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NAGPUR. JUDICIAL. COMMIS- . 
SIONER'S COURT. x en 
| BEOOND-OIV (L.AFPBAL No: 320-B:0r:1925, 
.- .- November. 21,1927... a na 
- `- Present :—Mr..Pridéaux, A.J..O.. = 
. KASHIRAM—PLAINTIFF—AÀPPELLANT 
VO > -“VETSUB: co. e 


: BALWANT AND OTHERS- DAFANDANTE: “se 4 


i je — RESPONDENTS.. ` zà s 
‘Minor—Décree: "against — mior—Negligenee' of 
guardian when. vitiates decree—Gross , negligence; 
necessity of. B tO I. "4 

It is necessary to establish gross negligence on 
the part of the guardian “before a‘ decree :affécting a 
‘minor’s . interests “can. be;,.set. aside; it “is: not: 
every | kind of negligence, nor. every, degree of. 
negligence that will render. proceedings , otherwise 
regular and proper liable-to.be- re-opened.” [p. 438; 
col 2]. - uc SC Uo LAU cusan a 

raf Rad v. Ram Sarup (2);followed.. .::.. 12 
. Second appeal against a-decree of the Ad+ 
ditional-District Judge, Akola, dated the: 


25th June, 1925, in Civil. Appeal No,18-0f . 
‘As regards the contention: that there has . mee 


Mr. M: B: Niyogi; for the-Appellant. - - 
. Bir B. K. Bose and’ Mr; V. 
for. the Respondents. =. 


JUDGMENT.--In.thiscáse- the plaint- 


. ifs- late--father “Amrita. and two: others 


executed-a mortgage deed for Rs, 750-in 
favour: of defendant No. 1.who sued on that 
document, obtaining on 31at August, 1917, a 
preliminary decree against-. the plaintiff 
Kashiram, he then being. a minor. This 
decree was' made final on 3lat-August, 1918. 
The plaintiff ` brought. the“ present’ suit, 
contending that no notice of the. final 
deéree was issued or ‘served on his mother, 
his ‘uncle Ganpat or his: maternal "uncle 
Sheoram with whom:he then lived. “The 
Court- reader’ who had been‘ appointed 
guardian ad litem for him during the suit 
did:not let the family know of the final: 
decree proceedings. -He contended, there- 
fore, that the final decree did not -bind-him: 
and asked it to be sét aside. and. that. he 
be given possession ofthe mortgaged:pro- 


.perty, "Deféendants Nos. ^2 and’ 3. had 


“D, Shindekar, 


D 


ABR 
qure Whe property from defendant 

0, . i 

. Defendant No.. l contended inter alia 
that the plaintifi’s father had only a two- 
thirds share in the field. But this con- 
tention has been rightly rejected by both 
the lower Courts. The defendant also 
denied fraud or gross carelessness on the 
part of the guardian ad litem and stated 


that noticeof the final decree had been~ 


duly served on that guardian who was 
pent in Court when the decree was made 
final. 

The trial Court held that there was 
negligence on the part of the guardian ad 
litem. 
iff was given the. land in suit on his de- 
positing Rs, 1,161-4 for payment to defend- 
. ant, and this payment was made within 
a month of the passing of the decree. 

"On appeal by the defendant No..1, the 
Judge of the 
writes :— 


“The respondent No.1's(plaintiff's) mother | 


having refused to act as guardian ad litem 
the Court reader was appointed in due 
: course as guardian ad litem. and the ap- 


pellant was asked to pay Rs. 50 for; 


engaging a Pleader on behalf of the minor. 
A defence was put in on behalf of the 
minor by his Pleader and the preliminary 
decree was passed after some protracted 
trial on lst September, 1919. It may not be 
out of place to mention here that the suit 
was institutedso far back as on4th January, 
1915, and the respondent No. 1 and his 
mother could not be served in spite of the 
repeated summonses and notices till 20th 
September, 1916. The respondent No. 1 
was thenadmittedly 15 years old and thus 
he and his mother cannot deny knowledge 
of the suit when they were served after 
repeated summonses. The said suit did 
‘not end with the preliminary decree. It 
continued right up to the date of the final 
decree, videexplanation to the definition 
of the term decree in s. 2, sub-s. 9 ofthe 
Civil Procedure Code. The plaintiff-re- 
spondent No.1 cannot, therefore, complain 
of the ignorance of the preliminary decree 
and the proceedings subsequent thereto 
(which are admittedly the proceedings in 
the suit). Atany rate nis mother cannot 
claim the said ignorance. In thig view of 
the case no notice is necessary to be given 
to a defendant: when a decree is to be 
, made absolute. Absence of notite cannot 
be. a ground for setting 


KASEIRAM 9, BALWANT. 


The decree was set-aside, the plaint- | 


lower Appellate Court. 
` pleading nor evidence to show that the 
deliberately- . 


aside.a final. 


the present case: a notice was served on 
the guardian ad litem (who was the reader 
of the Oourt) and he was present when the 
case was taken up. It is urged that he 
should have informed the respondent No. 
l' mother or his other relations of the 
proceedings taken for making the decree 
absolute. No doubt it would have been 
well and good had he done so, However, 
since he did not do anything of the kind I 
do not think the proceedings arein any 
way vitiated. The law does not require 


any notice being given and thus there-, 


spondent No. I cannot claim any." ` 


The Judge held that the guardian ad 
litem was not careless; but assuming that. 


he waseither negligent or careless, that 
itself was not sufficient reason to warrant 
the final decree being set aside. Culpable 


or deliberate negligence is required and in . 


the present case there is neitber any 


guardian ad’ litem was 
negligent.  . 

Now, ithas been established. by. a series 
of cases that in a case. like the present it is 


necessary to establish gross negligence on ` 


the part of the guardian of a minor before 
a decree can beset aside though it has 
been held. that it is not every kind of 


negligence nor every degree of negligence, 


which will render ‘proceedings otherwise 
regular and proper liablé to be re-opened, 
see Brij Raj v. Ram Sarup (2). Now, in the 
present case the issue dealing. with the 


‘negligence ofthe guardian ad litem isin 


this form :— : : 

"Whether thefinal decree in Civil Suit 
No.4 of 1915 was obtained without issue 
of necessary notices and by fraud of defend- 
ant No. 1 and negligence and wantof 
enquiry on the part of the, guardian ad 
litem ?" . . i 

It seems to me obvious that the form 
which this issue should take is: “Was 


the final decree obtained owing to the gross ° 
. negligence onthe part of the guardian ad 


litem?" and I must remand the case to the 
trial Court for a fresh decision on this 
point. A minor and his property were 
coneerned: although the suit itself was 
properly fought, yet it has to be considered 
whether the guardian ad litem made any 


(1) 73 Ind. Cas. 32; 19 N. L. R. 124; A. 1. R. 1993 
Nag. 320. M 
(2) 90 Ind. Cas. 749; 48 A. 44; L. R. 6 A. 488 Qiv.; 
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decree, vide Babooji : v. Remgopal (1). In- 


Le 
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attempt to. inform the minor.or his rela- thé remand’ ‘of’ the- case. for 4 ‘ré-trial 
tions that a preliminary decree had been . was unnecessary. I find it unnecessary. 
passed: heshould have told them.whatthe “in the circumstances of the case, to decide 
result of not paying the money would be. whether, in my opinion, the provisions in 
There is some. doubt whether the’ Court-. question should be considered as merely 
reader who appeared in the final decree directory’ There is considerable authority 
proceedings is the same Oourt-reader who for the latter view, e..g., in Ghasiti v. 
was appointed ‘guardian ad‘ litem. This Emperor (1) aa wellas in various unreported 


‘point must be cleared up. I note that the 
field was foreclosed for some Rs. 1,000 be- 
low its proper value, ` 4 
. With the above remarks I remand the 
case, Costs here will abide the result. | 
GRD ' Case remanded. 


NAGPUR JUDICIAL. COMMIS- 
SIONER’S COURT. . 
. Og1MINAL Revision No. 336 or 1927. 
January 5, 1928. 
Present. :—Mr. Findlay, J. C. 
SHRAWAN MAHAR-—OCOMPLAINANT. 
ES —APPLIOSNT, : 


versus ` : i 
: RAJESHWAR KHANDAPANT PAGE—. 
: AOOU8ED-—NON-À PPLICANT. 
Criminal Procedure Code (Act V of 1898), s. 256—. 
Non-compliance with, s. 256, effect of. : g 
A non-compliance with the provisions of s. 256-of 


the Oriminal -Procedure Code is at any rate an ' 
irregularity, which, ifa failure of justice has resulted - 


therefrom, would furnisha 
ing the case for a re-trial. 
Ghasiti v. Emperor (1), referred to. 


good ground for remand- 


Application from an order of the Magis- 


trate, Firat Class, Nagpur, dated the 29th 
| a 1927, in Criminal Appeal No. 54 of 
Mr. G. R. Pradhan, for the Applicant. 
ORDER.—-This is an application for 
revision of anorder passed by :the Magis- 
trate of the First Class, Nagpur, remanding 
Criminal Case No. 39 of 1927in the Court 
of the Second Class Magistrate, Ramtek, 
for further trial, The basis of theorder of 
the remand was the fact that the Magistrate 


cases. Obviouslv, however, assuming the 
decision inthe Lahore casa to bea correct 
exposition of the law and assuming what 
has occurred to have been a mere ir- 
regularity, the First OlassMagistrate has 
further held that theirregularity in question 
has caused a failure of justice. On the 
facts stated by the First Class Magistrate, 
l am in full agreement with the latter 
view and it follows, therefore, thet the case 
has been correctly remanded to the Court 
of the Second Class Magistratelfor a re-trial. 


. Tam unable, therefore, to interfere and 


dismiss the application without notice to 
the non-applicant. - 


G. R.D. ` 


155; 27 Or. L, J. 408; 27 P. L. R. 83, 
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SIONER’S COURT. 
Orvin Revision No. 52 or 1927. 
November.17, 1927: 
Present :—Mr. Kinkhede, A. J. O. 
LALOHAND--PLAINTIFF—APPLIOANT 
: versus 


IMDAD.ALI—DzrFENDANT--NON- ÀÁPPLIOGANT, - 


Civil Procedure Code (Act V of 1908), s. 115, 
O. XLVII, r. 1— Evidence", whether includes oral evi-.. 
dence—Application for review on ground of discovery 
of. oral evidence—Review—Refusal to hold enquiry 
—Revision—Interference. 

The word “evidence” in O. XLVI, r.1, Civil Pro- 
e»dure Code, is not confined to documentary evi- 
dence but includes oral evidence. oan) 


Where a Oourt refuses to hold an ‘enquiry into . 


had not complied with the provisions of -the facts relevant to the discovery of the new “evi- 


8. 256 of the Criminal Procedure Code, 
and the First Class Magistrate was of 
opinion that the procedure of the Second’ 
Class Magistrate had resulted in a mis- 
carriage of justice. ` i 
All that has been urged in the present 
application for revision is that the pro-, 
visions of s. 256, Criminal Procedure Code, 
are directory and not mandatory and that 


dence" upon which an application for review is based, 
it acts with material irregularity in the exercise of 
its jurisdiction and its decision is liable to be 
interfered with in revision under 8.115 (c) of the 
Oode. = 

Application for revision of au order of 
the Sub-Judge, Second Class, Burhanpur, 
dated the 4th D»scember, £926, in Miscellane- 
ous Case No. 65 of 1926: . 
. Mr. S, A.Ghadge, forthe Applicant, 


. Appeal dismissed, 
(1) 93 Ind. Oas. 72; 6 Lah, 554; A. L R. 1926 Lak,’ 
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AE ‘ORDER, =Thie: revision pétition. must 


pùt- B. very. nartow, construction ' on > the’ 
word: -“evidence!”as.used-in O. XLVI;r, 1, 
Civil, Procedure: Code. . 
not. confine: it only: to, “documentary” eyi- 
denceandiexclude.. “oral”. evidence. - 
ther: or--not: thé; applicant. could not. with; 


due diligence haye:discovered.the evidence. 


at the stage of theoriginal: trial: ‘must depend; 
upon facts:to: be, proved.. But the: Court. 
below-declined:to, hold any enquiry. into. the 
facts: relevant.to.the discovery. . ' 
- Rule 4 ig clear: on: this point.. I. think 
: the Court-- below: acted’. with: material 
irregularity i in -the exercise. of ‘its jurisdic- 
tion and, therefore, I. mustinterfere. in re- 
vision: “under 8::116- (c), Civil: Procedure, 
Oodé.: I; therefore, remand the- case’ for 
proper: -enquiry.”: and: . disposal. -of: the. 
application for review on its.merits,. —  . 
.-Asithe record; of. the::review; proceed- 
ings is missing and the. Court-reader's. 
explanation has not been recorded I direct 
that he be:examined in the enquiry. pro- 


ceedings . taken in connection with..the : 


missing Técórds,. and: ifsfotind: negligent - 
this matter must be reported to the Dis- 
trict Judge for orders. 

I may also point out.that it was nedes- 
sary for the enquiring officer to order the 
‘parties to file before him true copies of 
their respective application and pleadings 
written -orjoral as;the~casetmay be, and 
after having thus-supplemented the record 


the Court.ought.to. address .dtgelf,to the: 


decision of the. question as. io "whether the 
grounds set forth, for granting. review. were 
true. and. valid or not. . 

The application is.allowed with coste, 
Pleader's fees. Re. 5. 


Gi RD, Application, allowed; 
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: NAGPUR. JUDICIAL. COMMIS- 
.- ^. SIONER'S: COURT, - < 
: SECOND Orvit APPEAL No. 119 or 1927. 
November, 29; 1997. ; 
| Present:—Mr. Findlay, J. O.. 
GULJ AR KALAR— PLAINTIFF— 
: APPELLANT 
-- Versus . 
MOHAN LAL AND ÓTHEBS—DEFENDANTS— 
RESPONDENTS. . 
Hindu Law—Widoh—Comproniiss between wida 


A 


GUIVAR KALAR V, MOHANLAL. 


The’ Gourt. could. 
‘Whe:- 


“his side, consented to the.. 


- question on the: latter 


108.1.0,.1908 - 


and veveretoner, validity. of  Eanily settlements, : 
Transfer of spes  Gccessioriis— Tranifer ‘of Property 
Act (IV -of -1882), s. 6-(a).° . 
< A voinproriso. between: a: Hindu: widow ‘andthe. 
reversióner, under which: the. widow “is; -allowed - to, 
retain a cértain portion. of the, property, in dispute ' na 
absolute owner. in -consideration’ of her . giving “up 
ker claim to the rest, is-a family arrangement ` and 
nota” transfer falling-within ; the:provisions, of <s- 6 
(a) of the. Transfer. of Property Act, andis CONSE. 
quently legal and enforceable. [p. 441, col. Vy: a 
- Kanhai Lal v.. Brij Lal (5); followed: E 
-Hiran Bibi v: Sohan Bibi (1), Baldeo Singh. v: qua 
Singh (2) and Basangowda v. Irgowdáti (3),,ap lied, 
_Gangabai v, Hari Ganesh (4), DES 


Second, appeal: against. . decréé. of. 
the District Judge, *Ghhind wate, dated 
the 30th. November, 1926, in’ Civil. 


Appeal No. 54 of 1926. 

Mr. P. C. Dutta, for the Appellant. ` 

Mr. V. Bose, for ‘the Bespondente. 

J UDGMENT.—It is unnecessary to 
repeat the facts of this case, | . which are 
clearly set forth in the lower ` Courts’ 
judgments. The ‘plaintiff: Guljar has now 
come up on - second’ appeal here- -against 
the decision.of-the lower Appellate Court 
dismissing Big: appeal. thereto. 2 

Thé main contention offered -où behalt 
of the plaintiff-appellantis that the agree- 
ment, dated 15th , October, | 1920, (Ex, D, 2) 
directly -offends - against- the ` ‘prohibition. 
contained in s. 6:(à) of: the:' Transfer. of 
Property Act: and: that, therefore, no ques, . 
tion-of estoppel:can.arise. The. actual. facts ` 
88; regards ihe: agreement, in.. question are. 
not, in ‘reality, i in dispute | and: indeed can- : 
not be, -Here, we had, “in reality, .what-was 
a family compromise. - There was-a‘contest : 
between the widow and: the. brother.of her . 
deceased husband. for. possession. of the. 
estate, . which consisted: mostly. of shares 
in five villages, that dispute was ‘settled - 
by adefinite arrangement, under: "which 
the: widow ` obtained, absolute. title in -a 
fractional share.of.the estate, viz.,a one. 
anna share in the single “village, in suit. 


` T-cannot. seo that, -in the circumstances, 


any, question of a. transfer arises. at all, . 
so-far'as. that one. anna share is.con-. 
cerned. The widow. claimed that.as. her-. 
own property and more besides in her. 
right;and, in consideration of her being. 


` allowed to retain that,as an. absolute .pro- 
. perty, she gave, up, her claim to; the re- ` 


maining property.. The other party, on 
widow. retain- 
ing the. one.anna share in the village in ` 
giving up her 
claim to the remaining: property. There 
is clear authority. for the. view. that; such &.. 


108 1. 9 1928. . 


ME M. 


ing -more- “than 8. P 
which each party. took. a “share. ol: de 
family. property- by.- independent title 
which. was to-that extent, by way.of com: 
promise; admitted by: the “other parties; ' 
cf. Hiran. Bibi va Sohan- Bibi (l). AB, was 
pointed: out in. Baldeo- Singh. y. Udal; Singh 
(2) the current . of - authorities has. been: 
uniformly in favour. of .the, view: that 
whatever doubts and disputes hav3 arisen. 
with regard: to. the. rights, of different’. 
members.of the, same, family, and fair 
compromises. have: been entered into to 
preserve the harmony. and affection, or to: 
save the honour of-the family, those arrange- 
ments. haye: been ‘sustained. by, the Courts; 
even. although they may. rest-upon grounds- 
which would:not have been - considered: 
satisfactory, ifthe transaction-had occurred. 
between mere strangers. In ..the.presenf. 
case, there can - be: no question on the facts: 
that the compromise. was: undoubtedly: 
favourable. to; «the. widow ‘and eae 


position on eilor side OF - ‘absolute. “mis 
` understanding - ‘of ` their. ‘rights : by the: 
various parties . concerned, The: decision, 
in Basangowda v. Irgowati: (3) is also. 
wholly- in favourof the. position of. the re- 
spondents: ef. in particular the, remarks al: 
page 603* of the report. `. 

Ón behalf of thé. appellant, my- decision. 
in Vinayak v: Sitabai  (4).. decided. 
on the 98th of April, 1927,. was- referred, . 
to, but.I.cannot sée that “the said, case- 
lias. any. ‘relevancy in - the. circumstances, 
of the: present one. That. case decided that: 
a remote. reversioner las only 2.spes. 
successionis rand. that this cannot be the: 
subject of.a contract or.an.agreement, that: 
is indeed sufficiently clear. from the mere, 
phraséology of 8.6 (a) of the Transfer. of: 
Property Act. . In the. present. case there 
was no question , of transfer of a contingent 
interest. The circumstances: of, the deci- 
sion in Gangabai v. Hari Ganesh (5). were 


also obviously distinguishable... from the. 
(1) 24 Ind. Cas: 309;. 18.0. Wi N. 929; 27 M. LL. J, 
i (P. 03. 


3) 73 na Ges. 196; 4L. 597; 25. ‘Bom. L. R. 233; 
A. I. R. 1923 Bom. 276. 

*(4) 103 Ind. Cas. 373; A. I. R. (1927) Nag. 312: 

(5) 62 Ind. Cas. 630; 45 A. 1167; 23 Bom. L.R, *500.. 


CHERRSENTECABAD VL SE 


m tci) rv uU 


GULAN JALARAN MOHAN: DAL, 


| .- 4 

present;/oase; < “There “a. Hindu. widow fh: 
herited property: under: Ker- father’s, Will: 
which.” gave: her only: Bu ‘tlife-intereat:-there- 
in, and her son. was .given- a full interest 
after her, death: The son -diéd: “shortly 
after the testator, .and:the widow adopted 
the- defendant in.thé, /said:easé-on :condi- 
tion that he would:not~claim any . right in 
the’ property; -The- widow- sued for, a 
declaration ' that. she: ‘had:become absolute; 
owner: of the property.’ and for. ait’ injune-. 
tion” tò‘ restrain the: defendant from inter- 
fering ‘with her possession:and- enjoyment. 
The Bench held that the. widow, .was. not 


,éntitledtó the: declaration “but: only. to.the. 


injunction, .sincé it . Was: quite.” clear: that: 
though. as:.soon.as..thé- .defendant- was: 
adopted;: : he would: ‘be’, the -nearest rever- 
sioner. on the. death, "of; “the. plaintiff, he: 
would; have no rights “to. surrender: the: 
reversion-in favour of, the- life- tenant. and- 
so: block: out the interests of ‘any. one. “who: 
might, at the, date ‘of. the-widow's- death,’ 

he .the.nearst . réversioner. Tam of opinion, 

therefore; thats. 6: -of.the. Transfer-of Pro- 
perty Act-has no. application ' ‘whatever in 
the ‘circumstances of the- present. case. 

The. plaintiff ' Guljar^ 'expressly- gave: up, 
his.claim:to ithe- one:annà 'Bliare'" we are 
Concerned with and- gave ‘the widow. an, 
absolute title thereto. When the com- 
promise was drawn -up arid ,acted.-upon, 

he is bound thereby. ‘unless: ha hasz- been. 
able to. prove. that’, the widow’ had been 
divorced: and this has. not been establish- 
ad; Iam: of: opinion, therefore; : ‘that: the. 
learned. District- Judge -wa8: córreet- in- 
following the :.décision -of-:thóir:: Lord“ 
ships of.the ‘Privy Council in--Kanhat:Lal. 
v.-Brij. Lal (6)-and: the- plairitiff-appellánt: 
is estopped from: disputing the transfer’ 
madeby Miusammat:Gullo:. *' - 

. The - appeal: is-- accordingly- dismissed; 
Thé. appellant must." bear. the ‘respondents’ : 
costs. Costs. in; the. lover Courís ag sel 
ordered: . 


|G. R: D. ` Appeal dismissed. 


WO 47 Ind. Cas: 201; 40 A. 487; -22 0. we N. 914; 8 
L. W. 212; 94'M. L. T. 236;. 35 M. L. J. 459; 16. A: L J: 
825; (1918)-M. W. N. 709; 28 0. L.-J: 39455 P. L.W. 
. 294; 20 Bon L. R 1048; 4951: A. peas (P o). . 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
" OnalIuiNAL ÀPPEAL No. 79 or 1927. 
. - May 13, 1997. " 
Present:--Mr. Findlay, J. O., and - 
i Mr. Macnair, A. J. CO. , 
SHEOBALAK-—ACOU8ED—APPELLANT 
f versus Y . ] 
. EMPEROR—RESsPONDENT. |, > 
Criminal Procedure Code ey of 1898), s: 162, 
whether repeals 3.27 of Emi 
meaning of —S. 162, whether applicable to statements of 
accused after arrest—Penal Code (Act XLV of 1860), 
g. 802—Murder—Extreme youth of accused—Lesser 
sentence.  - , . . ` 
' Section 1620f the Criminal Procedure Code does 
not by implication repeals. 27 of the Evidence Act 
and the statement of an accused made tọ the Police 
"during investigation is admissible'in evidence - if it 
falls under s. 27 of the Evidence Act. [p.. 444, col. 1.) 
As the word ‘statement’ in s. 162 of the Code is 
intended to refer to statements récordéd under the 
provisions of ss. 100 and 161 of the Code and as s. 
161 is not intended to apply toan arrested accused, 
B. 162 does not‘refer.to statements: made by an 
accused after arrest. [p. 444, cole. 1 & 2.] 
. Emperor v. Nga Tha Din (1), followed. 
Extreme youth furnishes a ground for passing the 
lesser sentence of transportation for life for an offence 
under s. 302 of the Penal Code: [p. 444, col. 2.] " 


Criminal appeal against.the sentence of 
the Sessions Judge, Raipur, dated the 28rd 
a 1927, in Sessions Trial No. 7. of 
1927. `. 


. Messrs: N. R; Padhye and K. B.-L. 
Agnihotri, for the Appellant. 

“Mr, G. P. Dick, for the Respondent. 

JUDGMENT.—The learned Sessions 
Judge has found that the appellant Sheo- 
balak Brahman, & lad of about 16 years, 
murdered Babadin, a Banya boy about 9 
years old and has sentenced the appellant 
to death. : 


The main facts found by the learned: 


Sessions Judge, who has devoted proper 
attention to the consideration of the pro- 
secution evidence, are as follows: 
morning of Tuesday 22nd February, 1927, 
Babadin, who wore ornaments worth about 
Rs, 64, took the cattle to the “kharga” in 
order to deliver them to the village grazier. 
Mangulal, P. W. No. 20, Babadin's father, 


went to the “kharga” with another cow. 


and noticed Sheobalak at the “ kharga.” 
Sheobalak and Babadin subsequently went 
tothe house of Musammal Bitti, P. W. 


No. 4, where Sheobalak purchased some : 


guavas. Babadin.returned to his parents' 
house at -about 9-50 4. mM. and told hie 
mother that Sheobalak had given him 


pen BHHOBALAK 9, EMPEROR. - " 


ence Act—‘Statement,” 


On the- 


. 108 1. O. 1928 

guavas to eat and had promised to give 
him some more, His mother told him not 
to go back to Sheobalak. Her reason for 
doing so may have been that meal time 
was approaching. She then went to the 
tank to bathe. Mangulal read for about an 
hour -and then took hia food., While do- 
ing so, heasked his wife where Babadin 
was. She said she wouldlook forhim and 
she and Mangulal inquired at the-neigh- 
bouring houses. Musammat Bitti, P. W: 
No. 4, told Mangulal of- the sale of the 
guavas and at about.2-30 P. M, Mangulal 


"went to thehouseof:Bheobalak. © Sheobalak 


said-that the boy had left him. after eat- . 
ing guavasand' he had notseen him again. - 

The search was continued and Mangulal 
heard that two girls had seen Sheobalak and 
Babadin going towards Bhaislotan. After 
receipt of this information the jungle was 
searched. Next morning Mangulal sent a 
report Ex, P-l to the Police. The search 
was continued and the body of Babadin was 


“found in a nala in the jungle. All the 


ornaments excepting the earrings had been 
removed. Chunnilal, . Sub-Inspector of 
Police, P. W. No. 22, states that Baura, P. W 
No, 8, brought the- First Information Report, `. 
Ex. Pl, at about 84. m. on the 93rd. 
February, 1927. This report mentions that. 
the boy had been seen going with Sheo- 
balak towards Bhaislotan by the daughter - 
of Deonath and a girl of Bhadora. "When. 
the body was discovered, Mangulal asked 
Gulab Kotwar, P. W. No. 7,to report tbe. 
discovery to the Police. Chunnils], P. W.: 
No. 22, got Gulab's report, Ex. P-2, re- 
corded at about lla. m. He was camping. 
at Mauza Karhani and sent both the re- 
ports, Exs. P-l.and P2, to the Police 
Station of Marwahi. Ohunnilal proceeded to 
the spot where the body was and held’ 
an inquest. 
head. The body was then sent for post- 
mortem examination. Chunnilal then went 
to the house of Sheobalak and seized the 
shirt he was wearing as it appeared that 
it was atained with blood. This shirt was 
subsequently sent to the Imperial Serolo- 
gist who reports that it is stained with 
human blood. Sheobalak then told the-, 
Sub-Inspector that he had given the orna- 
ments of Babadin to his servant Gora. 
Gora was sent for and be dug up tbe. 
missing ornaments from a field outside the' 
village. i r 

The two girls to whom Ex. P-1 refers, 
Gitabie, P. W. No, 5, and Ohaiti, P. W, 


There were two wounds on the - . 
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No. 21, have been examined, Sitabia before 
the Committing Magistrate stated that she 


paw Sheobalak and  Babadin from her : 


courtyard. She ie a small girl and may 
have forgotten the circumstances in which’ 
she saw the boys. Inthe Sessions Oourt 


she says she saw the boys when she was. 


taking dhup from trees, Ohaiti, P. W. 
No. 21, télls the same story. Sekharam, 
P. W. No. 6, says that ‘he saw Sheobalak 
going towards Mauza Seoni with a farsi 
about midday on the day of the murder. 
We need not refer to the evidence re- 
garding the recovery of the farsi, from 
Nandlal, P. W.. No. 15. The recovery is 


not important as no stain was found on: 


the farsi. Nandlal has made contradictory 
statements and no weight can be laid on 
his statement that Sheobalak gave him the 
farsi on the day of the murder.. 

The appellant’s Counsel urges before us 
that there is no direct evidence against 
his client and that since Sheobalak is not 
a-pauper, the obtaining of the ornaments 
was not a sufficient motive for the commis- 
sion of the crime. He argues that the 
evidence regarding Sheobalak’s statement 
about the ornaments isinadmissible. We 
shall deal with this argument later and 
shall first consider the remainder of the 
evidence. . 

Sheobalak before the Magistrate denied 


that he had purchased guavas at all but, 


there is no reason whatever to disbelieve 
the evidence on this point. We believe 
the evidence that Ex. P-l was written 
before the body was discovered. It contains 


aclear reference to the story toldto the. 


‘Sessions Judge by Sitabia, P. W.. No. 8, 
and Chaiti, P. W. No. 21. We have, there- 
fore, no hesitation in accepting the evi- 
dence of these girls in spite of the facts that 
Bitabia was under a misupprehension when 
she was examined before the Committing 
Magistrate, and that Ohaiti, P. W. No. 21, 
was not examined before the Magistrate. 
The appellant has never stated that he 
went with Babadin to the jungle before 
Babadin returned to his house, and the, 
time indicated by Chaitiis about the time 


when Babadin left his house after his re- - 


turn. We have no doubt then that Buba- 
din after visiting his’ house was seen 
going with Sheobalak inthe direction of 
Bhaislotan. He was murdered in a nala 
beyond Bhaislotan : the Sessions Judge in 
para. 3 of his judgment has given particu- 
lara regarding the situation of Bhaislotan 
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and the spot where the body was dis» 
covered, Pa ee oe 1 
In the next-place the shirt that Sheor 
balak was wearing -was seized.on the 
afternoon: of the day on which the boy was 
murdered and the Imperial Serologist has 
reported that blood was found on the 
shirt, Sheobalak's explanation of these 
blood stains, is supported by no evidence 
and is improbable. K 

Again there is no reason for rejecting 
the evidence-of Sakharam, P. W. No, 6, 
who states that &t about midday he saw 
the appellant returning from the direction 
of the spot: where the .body was found 
carrying a farsi in his hand.. This isan 
implement with which the wounds found. 
on the body might have been inflicted. 

. Next there is the fact that the ornaments 


: taken from the boy were produced by Gora 


who is in the service of the appellant. It 
would be a strange coincidence, if the. 
appellant had been wrongly suspected on 
insufficient grounds, that the: ornaments 
were found in the possession of. his only 
servant. oe ; em AM - 

It is a well-known. fact that.a very 
large proportion of murders of children for 
the sake of ornaments are committed by 
youths who have. recently become adole- 
scent. The motive must be a desire to obtain: 
the means to gratify desires which are 
strong at this stage of. life. Sheobalak is 
said to be a strong and grown up boy. 
It is very likely that, though he had 
cultivation, he had not control of the re- 
sources of the family. There is then a 
probable motive for the murder. 

We are, therefore, of opinion that, apart 
from the evidence that the appellant said. 
that he had given the ornaments to his 
servant Gora, the conviction is fully justi- 
fied. i ; 

We proceed to consider the admissibility 
of this evidence. There has been some 
difference of opinion onthe question whe- 
ther s. 162 of the. Criminal Procedure 
Code has, by implication, repealed s. 27 
of the Evidence Act.. The provisions of 
s. 27 of the Evidence Act have been in ` 
force since 1872. They have been con- 
stantly applied and their scope has been 
frequently discussed in judgments. We 
find it impossible to believe that there was 
any intention to repeal such widely known. 
and important provisions by implication. 
* It is a reasonable presumption that the 
Legislature did. mot.intend to keep really 
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contradictory: : -ehactments on. the- Statute. . of-persons-who are-supposed to: be-acquainte-” 
book, or, on the. other hand, to efect: so.: ed -with.the facts. and: circumstances: ‘ofithe:: 
important, a. measure: ‘asthe: repeal ofa law .ease. Buta clear distinction ‘is: drawn in.. 
without - expressing. anintention to:do so. 6. 173, Criminal Procédure: Code between.- zo 
(Max well on.the- Interpretation of Statutes, ] “persons. who-appear to-be acquainted. with... 

6th. Edition; page -296): “Lt appears-to-us:. the-circumstances of: the cGase'"^ and the: . 

that this “presumption -has special- force - accused, and’ this must raise á - doubt - : 
when the. law.-réeferred to:is: widély-known - whether the.phrase: “persóns. supposed. to: . 
and .constantly: applied; We.ühd; support: be acquainted with: the facts. and >circum- ` 
for our belief in the reported Full Bench stances-of the‘ case" in s, 161 includes’ fan’. 
judgmentof Empéror v. Nga Tha. Din (1), accused after: arrest. -In- our-.opinion, aB, 
Four.of the learned Judges on the- Bench. this.doubt exists, theside-note tos. 161'can . 
agreed that.s.:27 of the Indian. Evidence: be-uged'to assist us to come-to:tlie -conclu--. 
Act was: not: repealed and’ Héald,-J:, the. sion thats. 161: was-not -intended:to-apply:: 
only. dissenting“ Judge, states :- "T donot: to aü: arrested accused, -The- -pide-note: to ^- 
lor..& moment? think that s. 162:of the. 8..161.i8 "Examination of witnesses by’: 
Code ‘was. intended’ to: uu 6; 2T ot ‘the Police” and as Maxwell states-on page 76 of 


Evidence: Aet"; C his Treatise, therule-as to- the. rejection:of . 
“On. page. 36- in. Maxwell: on the Ihter- side-notes forthe- purposés.of interpretation. 
pretation of: Statutes,-it is said’: `“ Butit is now of imperféct obligation. i 


is. another-elementary:rule; that -a, thing. Itfollows that s. 162. does not. refer. to 
which is ‘within the-letter of-a Statute will, statements-made.by an-accused'after arrest. ` 
generally, be construed: as not within the Wehold-then that the statement. of-the-ap-- 
Statute. unless it be. also within-the- real pellant-that he had given the ornanients-to, : 
intention: of: the ‘Legislature and-the:words: Gora-is admissible in ‘evidence. . Wè believe-/ 
if sufficiently flexible, must. be construed- that the-Police-had no. ‘idea: that Gora could: -. 
inthe sense. which, if: ‘Jess: correct &ramma-. produce these ornaments-until - these: state- - 
tically, is more in- ‘harmony with- that inten- ment wasmade. There-is-amplé- authority - 
tion.”: Again, on page 38: " General. for holding. that a- statement that property. - 
words:-admit. of indefinite- extension,or re-. has been given orsold to a -cértain- person - 
striction,- according-to the subject to ‘which: and that statement leads to the recovery of: 
they relate, and:the scópe-and object in the property, is admissible in evidence. In 
i contemplation. "They máy convey faithfully this case we hold: that it did lead to ihe ’ 
enough al that was: intended, - and yet: recovery ofthe property. The: 8tatemient.: 
comprise also much that was not. Mi - indicates that the appellant -had' been in 
"Now the word'''statement^* in s. 162, possession of the property. soon'after the : 
Criminal Procedure Code, isa ‘very general: murder and furnishes very-strong- addition- 
word. We agrée with the opinion of al grounds for his conviction: - 
Rutledge, O- Ji in Emperor v. Nga Tha. . We dismiss the appeal and uphold the” 
Din-(1), that this word was: intended. to conviction. We have- experienced- some 
refer to statements recordéd under- the difficulty in deciding the question ‘of: 
provisions of ss, 160 and. 161, Oriminal sentence. Grimes of this nature should: 
Procedure Code. This is a possible and- ordinarily be punished with the sentence 
reasonable construction and it’ appears to  ofdeath, but the medical evidence shows. 
as one which, even if^less correct gram- that ths appellant ‘is only 16 yearsof age: 
matically than other: constructions; is: more and we have come to the conclusion . that’ 
in harmony- with -the intention of’ the his extreme youth- furnishes a ground for 
Legislature. passing the lesser sentence. We, therefore, 
Section 161, Griminal Prosedure Code, reduce the sentence to transportation . for 
authorises certain, Police Officers to examine. life. - . 
orally. any persons supposed to be acquaint- & R.D. — ` Sentence reduced, 
ed with the facts and: circumstances of the Pe, “=x 
case. Heald, J., has remarked that this 
may include the examination of accused or 
suspected persons. We agree in so far as 
such persons are examined in the capacity . 
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TOBI C. 1928 
` NAGPUR JUDICIAL COMMIS-- | 
' . . SIONER’S COURT. 2 

Szoonp Civit APPEAL No. 229. or 1926.: 


December 13, 1927,, . > 
Present:—Mr, Findlay, J. 0; 


:DAJIBA ATMARAM AND ofunss— E 7 


PLAINTIPÉS —APPRLEANTS 
7 ^ versus i 
J - MAHADEO’ SADOO AND: ANOTHER— 
. DEFENDANTS—RESPONDENTS.. 

` Vacant site—Land `'declared nazul—Deċision not 
contested—Presumption of owner's „possession, whether 
available. 

The presumption that i in ‘the case of lands, ‘which 
are not ‘actually occupied by any one, legal ‘posses- 
sion ‘continues -with the actual -owner is not appli- 
.cable where the owner knowingly fails to contest 
the ipsom: ofa Nazul Officer, | declaring, the land, as 
nazil. 

_ Radhikadas v. Harmohanlal (1),- distinguished. i 

: Appeal against -a decree of the Addi- 
; tional ‘District Judge, Nagpur, in: Second 
‘Appeal: ‘No. 88 of 1925. 

“Mr. R. N. Padhay, for the Appellante 

Mr. G. P. Dick; for ihe Réspondents,” , 

cJUDGMENT.—Ihave heard Counsel 
‘in! ‘this case but am wholly unable to see 
‘any ground ^:fer interference, Some 


stress-has beén laid ón.. the ‘point that the’ 


lowér Appéllate:Court: did not record ‘a 
‘Bpecific finding” of ‘whether.the plot in 
puit fell” within nazul plot:No, 79 or nazul 
“plot No. 81. Formy own part, I can .gee"nót 
the slightest reason to disturb the finding 
‘of fact of the first Court on issues Nos. 1, 2 
and-3-inthis connection. If the plaintiffs 
had had any ground to suppose that.-any 
portion of the: site they claim.staod on ‘plot 


-No. 79, itis utterly impossible to suppose, 


that- they would not’ -have .moved. the 
-Settlement Commissioner for the . felease 
‘of -that: ‘plot. “also in 1916 when they were 


‘successful in securing, the release. of ` plot . 


‘No. 8L. In the circumstances of the case, it 
must ‘be presumed that.they . had full 
knowledge of the fact-that. plot No. 7 9 was 
-also declared-nazul, and there can be no 
„question, in those circumstances, : of their . 
‘not having had ample .notice that their ` 
-title-to-the vacant plot. was. not ` only diš- ` 


DAJIBA ATMARAM 0; MAHADÉO 38ÁD00.- 


z conclusion . 


45 
Some attempt has Been made to: Suggest 


‘in- this Court that, éven-so, ihe question 
should-now be ‘considered of whether the 


" gite in suit or ‘portion thereof was includ- 


ed in -plot No. 79,. ‘although this. was ex- 
plieitly denied “by. ‘the ‘plaintiffs-in para. 5 
of their plaint, -Itis seedless to say that a 
volte-face: of this description cannot be 
allowed ` second: appeal ' Ou the 
plaintiff- No. T's own admission-as . P. W. 
-No.5 ‘the house; which originally stood 
‘on the site, ‘disappeared’ some:t0'or 65-years 
‘ago and, on the .evidence-on record, the 
"Was. inevitable “that | the ap- 
péllants: have not been, “in ‘possession within 
12:years of the ‘date of institution of' the 
guit. - 

"The-reáson for plaintiffs’ father leaving 
‘the. -site,--viz., that the - locality Had come 
"to "be Occupied ‘by’ SWeépers "makes it al 
-£he-more;probable. that there. was definite 
abandonment. If. pleintiffs'- .present. -posi- 
‘tion were a correct one, if. is. inexplicable 
‘why they did not: apply ` to the-Revenue 
Authorities for the: release, of No: 79 at 
the time when: No. 81 was: Teleased : jin his 
favour; 

-The- ‘principle ] laid: domm in _Radhikadas 
v. Harmohanial-(1):seems. ‘to .-be.to have 
no-application here -where . the -land -was - 
definitely: recorded. as maeul.and "where 
„the -circumstances show that -the . Appel» 
‘lants must have ‘been . aware. of the fact. 
‘and did not: contest the -question- of 
.plot-No. 79 being nazul-but only claimed 
-plot ‘No. -81, The: evidence of the- nazul 
‘Officer leavesno doubt -whatever-that.the 
site -the plaintiffs now claim-is included in. 
-naeul-plot No;. 79, and: the plaintiffs. have 
‘failed utterly- to establish either- title or 
-possession thereto. - . - 

‘The appeal fails - “ind: d: |-dismirsed: < 
The appellants must bear the respondents’ 


costs,.. Oosts in a the: lower Gourtg as already 
ordered. 
JG. RED. a E Appeal disinišseð. 


-puted‘by Government ..but that it had- * ves 


“been: formally taken over as nazul.. The 


dn suit- was. included . in . the, od plót 
“which had been released by: ‘the. Settle- 


‘ment Commissioner and. it was éxplicitly det. 
-denied that the site in. suit was included. i in ... 


4 


plot No: 79 vide pera. 3. of aud DK I's d E m 


gejoinder,.: Ü uite ede Te 3 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. E 
BECoND Oivin APPEaL No. 209 oF 1927. 
January 4, 1928, 
Present: — Mr. Hallifax, A. J. O. 
KSHAMADHAR PRASAD-—PLAINTIFF 
- —APPELLANr 
E versus - 
.Musammat SARASWATI AND ANOTRSER—- 
] - DEFENDANTS—R&SPONGENTS. 

Hindu Law—Divorce sanctioned by custom—Wife 
divorced for misconduct or at her request—Ornaments, 
whether liable to - be 
marriage, refund of. 


reiurned— Expenses of first 


With Hindus among whom divorce and re-merri-. 


age are permitted, it is a very common. if not 
universal custom, that when a woman is divorced 
for misconduct or ‘at her own request, she returns 
to her husband all the ornaments he has given her, 
whether at the wedding or later; andif she marries 
again, her second husband refunds to her first 
hnsband the cost of the first marriage. [p. 447, col. 
1 À 


Appeal against a decree of the District 
Judge, Hoshangabad, dated the 27th June, 
1927, in O. A, No. 132 of 1926. - 

. Messrs. N. G. Bose, R. B. and M, R. 
- Pathak, for the Appellant. : 
Mr. P. C. Dutt, for the Respondents, 
JUDGMENT. —The plaintiffs Kshama- 
dhar Prasad Gujar married the first defend- 
ant Saraswati by pat on the 21st of 
February, 19:6, and she lived with him at 
Ohaura Hat for six years On a day 
"between the middle of February, and the 
middle of March, 1922, she set off from 
Chaura Hat, with her husband's consent, 
.ona&-visitto her mother at Bankla, as she 
had probably. often done before, being 
escorted by her brother Dhanraj, and Imrat 
. Lal whois apparently some gort of a cousin, 
As is usual on such occasions, she took 
with her all the ornaments given to her at 
the wedding by the plaintiff, which were 
worth Rs, 823-8. Two months later, on a 
date between the 13th of April and the 11th 
“of May, she was married to Parmeshwar- 
das Gujar of Sankla, and they both now 
live with her mother: Radha, Bai. The 
plaintiff thereafter demanded the return 
of the ornaments his wife had taken with 
her, and the demand was refused. Accord- 
inglyon the 9th of March, 1925, he filed 
the present suit for the payment of 
Tis. 823-8 against Saraswati and her mother 
(who died during the trial) and Parmeswar- 
das and also Dhanraj and Imratlal, i 
One of the many absurd results ofthe 
usual vague examination of questions of 
law that do not arise and the neglect of 
` tho actual details and facts of the case in 


4 


KSHAMADHAR-PRABAD V, SARASWATI, ^ 


. written statement. saying. so. 
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the position of Dhariraj and Imratlal, It 


is obvious that on the allegations. in the ` 
plaint neither of them has any concern. 


' with the case and they should both have 


been discharged as soon as they filed a . 
In the first 
Court, however, -it was found. that they 
were necessary parties to the suit because 
they were “proved to havé removed defend- 
ant No, l with.ornaments to her parents”. 
There was no examination of their liability, 
and the decree for Rs. 823-8 was passed ` 
against all thefour surviving defendants. ' 

The appeal to the Court of. the Dis- 


-trict Judge was filed by Saraswati and 


Parmeshwardas only, and the learned | 
Judge ordered ‘the dismissal of the suit, 
without mentioning the names of Dhanraj 
and Imratlal. The whole matter was left 
entirely out of sight tillit was brought to 
the noticeof the parties by this Court at the 
hearing of the appeal filed by the plaintiff 


_againsthis wifeand her second: husband. 


But the District Judge could notand did 
not set aside the decree against the two 
defendants who: were not parties to ike , 
appeal before him. The result is that the 
plaintiff still has a decree agáinst Dhanraj 
and Imratlal for the valus of the orna- 
ments in the possession of Saraswati and 
Parmeshwardas which, according to the 
judgment of the District Oourt, belong to 

them or to her, i ae 


The judgment of the District Court is as 
follows. Though the ornaments were given 
to Saraswati on the morning after the wed- 
ding, they form a part of the wedding gifts 
and are not gifts unconnected with the 
marriage .as was held in the first Court, 
They are, therefore, her stridhan. “It is 
stated by the plaintiff's witnesses, Babu and 
Raghuraj Singh (P. W. Nos, 2 and 3), that as 
she has deserted her former husband, she 
is liable to return the ornaments. This. 
evidence was admitted in spite of (the 
absence of) any pleading as to custom 
regarding divorce or, desertion prevailing 
among the caste to which: the parties 
belong. A divorce can only take place by 
mutual consent and there is no such thing 
as desertion by the. wife of the lawful 
husband, and to recognise such desertion 
as lawful requires specific pleadings which 
are absent in the case. Musammat Saras- 
wati, therefore, continues to be the lawful 
wife of plaintiff and her second marriage 
with Parmesbwardas cannot be considered 
as legal" There is no allegation ‘that the 
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gift was made subject tothe condition that 


the ornaments should be returned if the. 
woman deserted her husband. "Moreover, 


a custom whereby awife married according 
to the rules of the caste, is able to desert 


her husband at her own sweet will, with the 


only penalty of the return of the belongings 
given to her by the former husband, 
appears to be both immoral and against 
public policy." The decree of the lower 
Court must, therefore, be reversed and the 
suit dismissed. ^ | D 
It ia notnecessary to discuss the mistakes 
in this, as they are obvious.. All that need 
be said is this. It-is for the parties to state 
the facts only and for the Oourt to discover 
the law applicable to them. There could 


hardly be better evidence than the filing of 


this suit of the plaintiff having released 
his wife so as to make her second marriage 
valid. If it isrequired there is plenty,and 
both parties are now agreed that both 
marriages are perfectly valid. In the body 
of customs known as Hindu’ Law as 
expounded in the ancient texts there was no 
divorce and, therefore, no provision for what 
should happen in the case of divorce, , But 
the Hindu Law with which weare concerned 
is the body of customs existing to-day. 

But it is only indirectly that we are 
concerned with the Hindu Law at all. -It-is 
beyond doubt that with Hindus among 
whom divorce and re-marriage are permitted, 
it is a very common, if not universal custom 
that when a woman is divorced for mis- 

- conduct orat her own request she returns 
to her husband all the -ornaments ‘he has 
given her, whether at the wedding or later. 
It is almost as well recognised that if she 
marries again her second husband refunds 

to her first husband the cost of the first 
marriage, but with that we are not con- 
cerned: .It is clear then that in this case 
when Kshmadhar Prasad gave his wife the 
ornaments she made atacit promise that 
she would give them back if ever he 
divorced herfor misconduct or at her own 
request, As he has divorced her at her own 
request shé must give them back. 


The- decree of the lower Appellate - Court 


. will be set aside and that ofthe first Oourt 
will-be. restored. The two respondents 
Saraswati and Parmeshwardas wil pay the 
whole of the plaintifi’s costs in all three 


Courts. The defendants will pay their own: 


costs. The Pleader's fee in this Court will 
be fifty rupees, 
Q, R. P, 


Appeal allowed, 
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NAGPUR JUDICIAL COMMIS-- 
ue SIONER'S COURT. 
“ First Civin Apenst No. 93 or 1926, 

í January ll, 1928.  - - 
"Present: —Mr. Gulam Mohiuddin, A, J. O.. 
| DHAROP SINGH-—PLAINTIFE— - 

à “APPELLANT - 
2» As | o versus 4 
RAJARAM AND orTHERS--DEFENDANTS— . 
RESPONDENTS. 
Hindu Law—Partition—Provision for marriage o 


unmarried ^ sons— Unmarried daughter, whether 
entitled to share. s 


In a decree for partition of Hindu joint family 
property, provision cannot be made for the ex- 
penses of the marriage of an unmarried . son, 
"hose marriage takes place after the institu- 
tion of the suit though before such deerée. . 

Ramalinga Amnavi v, Narayana Annavi (2) and 
Pranjivan Kashiram v.. Motiram Manchharam. (3), 
followed. send | 4 

In a partition between father and the other mem- 
bers of the joint Hindu family, an unmarried daughter 
cannot as of right claim a shareia the property. 


. Appeal against a decree of the Sub- 

Judge, First Class, Saugor, dated the 

oe August, 1926, in Civil Suit No. 85 of 
- 4n no ` - 


Mr, A.V. Khare, for the Appellant. 


Messrs. G. L. Subhedar, S. B. Gokhale and 
Bir H. S. Gour, Kt., for the Respondents, ` 


JUDGMENT.—Dharop.. Singh filed 
-this suit on 15th August, 1925, for a parti- 
tion of the joint family property, against 
Rajaram, Thansingh and Amar Singh, his 
sone by his first wife who is dead, against 
Ratan Singh, Ude Singh, Maharaj Singh 
and Jagat Singh, his sons by his second 
wife Musammat Indrani, and against his 
wife Musammat Indrani, An application 
was made on llth January, 1926, on be- 
half of Musammat Kaushalya Bai the uns’ 
married daughter to be made a defend- 
ant, and she was brought on record ag 
defendant No. 9, Randhir Singh was born 
on 24th May, 1920, and was brought on re- 


`~ 


. cord as & defendant on 27th July, 1926. ^ 


The lower Oourt has passed a prelimi- 
nary decree for partition, and against that . 
decree two appeals have been. filed in thia 
Court, one First Appeal No. 93 of 1926 by 
Dharop Singh and the other by Ratan 
Singh, Ude Singh, Maharaj Singh, Jagat 
Singh and Randhir Singh, First Appeal 
No. 110 of 1926. All the points urged in 
‘the memorandum of appeal filed in Appeal 
No, 110 of 1926, have beén urged in Ap« 


‘ad 


peal .No. :93- of: 1997. and; therefore, the 
judgment in: :Appeal No. 93. of 1926 T de- 
cide both -the: "appeals. : = 
The first question to be. decided is as to 
whether -a ‘sum should. .be set-àpart for 
the marriage: expensés of unmarried Bons 
because the mafried.‘sons were married : 
from family funds. It was argued that 
asthe “marriage of ‘the ^Sons- must be per- 
formed by the ‘father, ‘therefore, it was his 
duty. to-malke.‘a’. provision for their- mar- 
riage expensds, when a partition-is éffected 
between the father and the sons, and : 
“because the father was bound: to: makean 
“equitable partition between‘biniself dnd his : 
“bong, Murugayya Maniyakaran v. ‘Palant- ` 
f “yadi Maniyakaran: (1):was cited in support 
“of the -latter view but it-only decides-that 
dg Hindu father -can -effeót/an equal parti- ' 
-tion- of -ancestral property.-between. him- 
:gelf-and: his -sons -aud ‘does: not: say.. any- 
thing “about ‘an equitable partition, : Ít.has . 
been decided by their Lordships of ,the 
‘Prity ‘Council in. “Ramalinga Annati v. 
“Narayana. Annavi. (2): ‘that, "the institution 
"of' a’ suit “for partition. bya: member: :of a 


joint Hindu family effects a severanóe of : 


the joint.status ofthe family, and.a mem- 
ber ‘of the family -who-is‘then unmarried 
*is: notcentitled ^to- haye:.&: provision made 
in the .partition.fór-his marriage expenses, 
„although he marries. before the decree in 
“the suit is: made... As-a-everance ofthe 
-Joiht ‘status of-tié:family has been’effect- - 
#6d- by -an "ahiggdiyocal declaration? of in- 
“tention: to ‘Separata; provision cannot “be 
“made for“ thé: matriage of the--unimarried : 
‘sons of *Dharop: - Bingh., In: zPranjivan 
“Kashiram v; Motirám. Manchharam: (3) it 
‘Das been “held i that: = andêr “Hindu Law, 


“perty- in: dis: “posession; < U. 
Le “Next point. which requires. jo teu 
ds ag: to- whether - the unmarried: datighter 


5 (0:88 Ind, Cas. 501; AM L.I, 14; aon wr. w. 
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is ‘entitled to à share in-the joint- family 
‘property. "The léarned Counsel for the: 'ap- 


"pellant'has quoted the following passage. 


from Viramitrodàya: in support of his con- 
“tention, “Henêe in partition after the death 
of the father, the (maiden) sisters are entitled 
“to -get Bharés out of the paternal ' property, 
sand not that they are “only: .to be-disposed 
Sof in ‘marriage. “But if ‘(partition takes 
7pláce) - previously. (to the’ father's decea&e) 
"they get only whatever the.-father gives, 
for there is no particular text on ‘the 
“point. Ki eee passage Gaiinót -be an uot 


“the: Dan ad. niay. give Taite, 'he 
‘chooses’. tò, do sò ‘from his-share now, 
but’. the daughter: eannot asot right-claim 
=a share as she ‘has’ doné. 
“live- with her: parents--and no. special 
‘amount is likely to bë spent-^on Heredüu- 
Yeation. The cost of máintenürice and'educa- 
Ftion- ean “be easily met from the interest 


Thé girl will .. 


“of the amount which i is ‘being Provided. for B 


“her marriage. 


were divided ‘on<Asadh: Babi lU Sambat 
°1981 ‘and were ‘allotted to the ‘shares of 
Amar Singh, Than’ Singh, Rajaram, Ratan 
7Bingh, Ude” Singh, : Maharaj». Singh: ard 
‘Jagat Singh. ‘aid: “Dharop. ‘Bingh. Tist 
“three lists. contain: the” signatures of Amar 


: A perusal -of- Ex. ae niakes. dt. der, 
“that 1t contains-lists -of "properties. “which - > 


“Singh, ‘Than Singh and-Rajaram respects | 


“ively on : the’ list’ of properties which fell 
sto. their share and ‘the other five lists hear 
“the sighature'of^Amsr Singh” only... It is 
cthus. clear that =the - properties ` 'eontained 
zim -those ‘lists’. were divided: on or. before 
: Abadh Badi :10 “Sambat: 1981 ‘and’ & Sever» 
“ance ‘of the joint: family" Property. ik k place 
“in: “Sambat 1981, 2 -~ 


Ky 


"Randhir ‘Singh. who- was "born | on P4 


“May, 31926, long: "after^ the “filing. . of--thig 


» 


*guit, and. after a severance of the. intere ^ 


zesta ofthe co-parceners-had^taken ‘place, 


tig^not entitled: to ‘share im the’ joint fami- 


ly property. - = 


-The appeal is, therefore, dismissed: with | 


«@oste, “The Pleader's- fee in:/each-appeal 


“will be Ra, 200.- ` Respondents Nos. + to. 10 


‘are nof entitled: to any, ‘cesta. i+ 
-@ RD OE ‘i Appeal dismissed; 
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ALLAHABAD HIGH COURT. 
First Orvin AePEAL No..53 oF 1925. 
January 18, 1928. 
Present:—Sir Grimwood Mears, KT., 
Ohief Justice, and Mr. Justice 
Mukerji. 

JAI NARAIN RAI AND ANOTHER— 
PLAINTIFFS— À PPELLANTS 

: versus 
BAIJNATH RAI anp oTHERS— 
DEFENDANTS—RESPONDENTS, 

Hindu Law—Joint family --Partition—Question of 
intention—Mere execution of deed of partition, whe- 
ther sufficient. 

Separation is the result of intention among the 
members of a joint Hindu family. Itcan Le effected 
either by deed or by acts or both by deeds and 
acts and if the deed be unequivocal in its language 
and the intention of the parties is clear from it, it 
would not be necessary to prove acts in support of 
the deed. The whole matter is one of intention and 
the question is whether in any particular case there 
is sufficiently good evidence afforded either by.docu- 
ment or by the conduct of the parties or by both to 
prove the intention. |p. 449, col. 2; p. 450, col. 1.] 

Balkishen Das v. Ram Narain Sahu (1) and Appovier 
v, Rama Subba Aiyan (2), referred to. 


First appeal from a decree of the Sub- 
' ordinate Judge, Ghazipur. 
Messrs. Surendro Nath Sen and Uma 


Shankar Bajpai, for the Appellants. 
Mr. M, L Agarwala, Dr. K. N. Katju 


and Mr. Indu Bhushan Banerji, for the. 


Respondents. 


JUDGMENT.—The appellants in this 
appeal were the plaintiffs in the Court 
below. The pedigree at page ll of the 
printed record will show that the sons 
of Baldeo Rai are the plaintiffs, The.son 
of Akalu Rai, whois a descendant of Tirlok 
Rai, the plaintiffs’ paternal uncle, is the 
defendant first party. The defendants 
second party are two ladies, One Musam- 
mat Bartana Kunwar who has at some 
places been described as Musammat Birta 
Kunwar, is the widow of Nakchhedi Rai, 
who represented the first branch of Fateh 
Narain Rai's descendants. Musammat Sheo- 
dasi, the second defendant in the second 
party, is the widow of Deo Narain Rai who 
was a brother of Akalu Rai. 

' The plaintiffs’ case was that they and 
the defendant No, 1 formed a joint Hindu 
family and the defendants second party 
were ladies‘of the joint family and as such 
had no interest in the joint family property, 
According to the custom of the country 
andfor the consolation of their own, the 
names of the ladies were entered in the 


m 
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revenue papers. Some people who wanted 
a disruption in the family, persuaded the : 
ladies to apply for partition of shares that 
stood recorded in their names. The plaint- 
iffs objected to the partition and thereupon 
the Revenue Court, on 10th June, 1924, 
directed the plaintifis to obtain a declaration 
of their title by institution of a suit within 
the statutory period. The plaintiffs 
accordingly sued to obtain a declaration 
that they and the defendant No. 1 were 
the owners of the property recorded in the 
defendants' names and that the defendants 
had no interest whatsoever in the property. 


The defendant No. 1did not contest the 
suit. The defendants Nos. 2 and 3 filed 
separate written statements. 'Their case 
was that the family was separate, that 
Girja Prasad Rai, the son of Sheodasi and 
Nakchhedi the husband of Musammat 
Bartana Kunwar, died as separated Hindus 
and that the ladies were rightfully in pos- 
session as heirs to the deceased members 
aforesaid. They relied on a certain docu-_ 
ment dated 12th April, 1919, and added 
that after that document bad been 
executed, an actual partition by metes and 
bounds and division of moveable property 
followed. f 

The learned Subordinate Judge who 
heard the case held that the deed of 12th 
April, 1919, effected a separation in the 
family, though there was no sufficient -evia 
dence to prove that any actual division by 
metes and bounds or any actual. division 
of moveable properties followed the ‘execu- 
tion of the deed. He accordingly dismiss. 
edthe suit. @n behalf of the plaintiffs it 
has been contended that thelearned Judge 
was wrong in his interpretation of the 
document of 12th April, 1919, and that that 
document did-not createa change inthe 
status of the family. It was urged that 
something more than the mere execution of 
a document. would: be necessary for-the 
purpose of creating a change in the status 
of jointness. : 


It has been conceded and it is well.estab- 
lished that separation isthe result of inten 
tion among the members of a joint Hindu 
family. That separation can be- effected 
either by deed or by acts or both by deeds 
and acts. If the deed be, unequivocal 
in its language and the.intention of the 
parties is clear from it, it would not be 
necessary: to prove acts in’ support of the 
deed, This was held in the ease of Bal. 
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kishen Das v. Ram Narain Sahu (1). The 
following occurs in the headnote:— 

“They might elect either to have a parti- 
tion of their shares by metes and bounds or 
to continue to live together and enjoy their 
property in common as before, Whether 
they did one or the other would affect the 
mode of enjoyment, but not the tenure of 
the property or their interest in it, which 
was, on the principle of the case of Appovier 
v. Rama Subba Aiyan (2) determined by 

“the allotment tothem of defined shares by 
the ikrarnamu, 

“The legal effect of the ikrarnama could 
not be controlled or altered by evidence 
of the subsequent conduct of the parties; 
but such conduct in this case was not in- 
consistent with an intention ‘to subject 
the whole property to a division of 
interest, although it was not immediately 
to be perfected by an actual partition.” 

On behalf of the appellants the learned 
Counsel quoted the case of Palani Ammal 
v. Muthuvenkatachala Moniagar (3). At page 

* 748* occurs the following passage:— 

“But the mere fact that the shares of 
the co-parceners have been ascertained does 
not by itself necessarily lead to an inference 

‘that the family had separated.” 
' As already stated, the whole matter is 
one of intention and the question is whe- 
ther in any particular case there is suffici- 
ently. good evidence afforded either by 
document or by the conduct of the parties 
or by both to prove the intention, In the 
‘passage from the case of Palani Ammal 
v. Muthuvenkatachala Moniagar (8) quot- 
ed above on behalf of ghe appellants, 
‘it isnot said that a deed alone will not 
_be-sufficient to effect a partition in the 
family. All that the sentence means ig 
that there may be an ascertainment of 
‘shares without necessarily leading to 
an inference that the members of the 
‘family, the execatants of the document, 
wanted to separate. — ` 
^ "Thus clearing the law on the point, which 
indeed is well settled, we proceed to examine 
the document of 12th April, 1919, It will 
- (4) 30 0.733; 7 O, W. N. 578; 5 Bom. L. R, 461; 8 
Bar. P. O. J. 489; 30 L. A. 139 (P. 0.). : 

© (2) 1L AL L. A. 75; 8 W. R. P. O. 152 Sar. P. C. J. 218; 
1 Suth, P. O. J. 657, 20 E. R. 30. : 
. _ (8) 87 Ind. Cas. 333; 23 A. L. J. 746 at p. 748; 48 

M. 251; A. I. R, 1925 P. O, 49; 48 M. L. J. 83; 6 P. L. 

'T. 133; 2L L. W, 439; (1923) M. W, N. 330; 3 Pat. L. 


R. 120; 27 Bom, L, R. 735; 29 C. W. N. 846; D, BGA, 
XP. 0) 143; 52 L A. 63 (P, O.). 
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be found printed at page 29 of the record, 
The parties to this document are Nakchhedi 
Rai representing one branch of Fateh 
Narain Rais family as the first party, Jai 
Narayan Rai for himself and as the guardian 
of his younger brother Shyam Narayan Rai 
representing one of the two branches of 
the second branch of Fateh Narain Rais 
descendants and Akalu Rai for himself 
and Girja Prasad Rai as representing the 
other half of the second branch. The 
mother of Girja Prasad is also a party. 
The executants proceed to recite that they 
had been living jointly up to the date of 
the execution of the document and express- 
ed the intention to continue to do ‘so, as 
long as no hostility arose among them- 
selves. Then, Nackchhedi Rai states, in un- 
ambiguous language, that he the first 
party was entitled to and was in proprietary 
possession of a moiety share in allthe 
zemindari property and cultivatory hold- 
ings. Then the defendants second and 
third parties recited that they were each 


entitled toand werein proprietary postes- 


sion of a fourth share. Then the parties 
agree that, on. foot of that document, it 
would be open to any of the parties tu 
ask for mutation of names in accordance 
with the shares declared by the document. 


- Lastly, the execuiants declare that the 


debts that may be owing by the family, 
would be paid by each of the different 


partiesin proportion to his or their respec- . 


tive shares. The question is whether this 
document, taken by itself, was or was not, 
‘a clear declaration of the intention of the 
parties to make a change in ;their status 
of jointness. We are clearly. of opinion 
that the document did declare such an 
intention without doubt. . | 
' Asmallamount of documentary evidence 
has been adduced on behalf of the plaint- 
iffs-appellants to prove that inspite of the 
document of 12th April, 1919, the parties 
eontinued to conduct themselves as if 
they were members of. a joint Hindu 
family. The first document given in evi- 
dence is a sale deed -executed by one 
Lachhmi in favour of Nakchhedi Rai, 
Jai Narain Rai and Akalu Rai, dated 
21st May, 1919. It will be noticed that the 
heads of each ofthethree branches of the 
family- figure are the purchasers, It is 
true that there is no definement of the 
shares purchased, but it cannot be 
contended - for a moment that the 
three purchasers were purchasingin equal 
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shares. For, even if the purchase had 
been made bya joint Hindu family, the 
shares would have been the same as were 
declared by the document of 12th April, 
1919, which were the legitimate shares of 
the purchasers. Then three rent receipts 
were read out to us. 
that Nakchhedi Rai realised certain rents. 
The tenants have not been examined to 
prove whether they paid the entire rent to 
Nakchhedi Raior only his proportionate 
share. Then a judgment of the Muansif of 
Muhammadabad, dated the 28th February, 
1y22, was read. It appears that certain 
plaintiffs who had purchased rd shares 
in a property mortgaged to the family 
of the present parties, sought redemption 
of the entire property on the ground that 
they were owners of a portion of the pro- 
perty. In the written statement that was 
fled by Nakchhedi Rai he distinctly stated 
that icd of the property had been pur- 
chased by Akalu Rai and he alone was in 
possession of the same. When, however, 
the case came to trial, the learned Counsel 
for the defendants stated that Akalu Rai's 
purchase was on behalf of the entire family, 
The motive of this statement was that if the 
purchase was not by one of the several mort- 
gagees, but by all the mortgagees in abody, 
the plaintiffs would have no right to redeem 
more thanthe share owned by them, Oa 
making this statement they succeeded in 
the defence and the plaintiffs were pre- 
vented from iedeeming more than their 
2rd share, The statement of the Counsel, 
in view of the verified written statement 
of Nakchhedi Rai, does not afford any such 
evidence of theconduct of the members of 
the family, as may contradict a case of 
separation effected on 12th April, 1919, 
On the other hand, the statement of Nak- 
chhedi Raiestablishes that it was recognis- 
ad by him that the family had separated by 
the.document of 12th April, 1919. ^ ... 

On consideration of the entire evidence 
put before us, we are of opinion that the 
document of 12th April, 1919, was intended 
to create and did in law create a separation 
. jn the family and that the plaintifis-appel- 
lants’ suit was properly dismissed. We 
dismiss the appeal with costs. 

ALN, A. Appeal dismissed, 


In the matier oj SONARDIÉ Goat GO, LAD; 


They only prove | 
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ALLAHABAD HIGH COURT. 
MiüsoELLANEOUS Oase No. 567 or 1920. 
January 20, 1928. 
Present: — Mr. Justice Ashworth. 

In the matter of Taz SONARDIH OOAL 
Co., LTD , (IN LIGU1DATION). 
PARMANAND GIR-—OsziECTOR, 

Companies Act (VII of 1918), ss. 24, 80—Certifi- 
cate of registration—Conclusive evidence of proper 
registration—Hvidence to show memorandum was not 
properly attested ov sijned, admissibility of—Sub- 
scriber, whether entitled to prove that he signed subs 
ject to reservation. : . s 

Under s. 24 of the Companies Act where a certi- 
ficate of incorporation has been granted the 
memorandum of association and the prospectus, must 
be deemed to have been properly signed and pre- 
sented to the Registrar and no evidence can be 
admitted to prove the contrary. 

A subscriber to a memorandum cannot, after thd 
Oompany has been registered, plead that he sub- 
scribed to the memorandum subject to a reservation, 
and that, as the condition has not been satisfied, his 
name should be removed from the list of con- 
tributories. : 

Mr. A. Sanyal, for the Objector. i l 

Mr, Indu Bhushan Banerji, for the Official, 
Liquidator, Í i 


JUDGMENT.—In this case onePerma- 
nand Gir who has been entered in tha 
list of contributories by the Offieial Liqui« 
dators of the Sonardih Ooal Company, 
Limited(in liquidation) has applied. that 
his name should be "removed from. the 
list of contributories as he is not liable 
for the debts of the Company or to pay 
up the shares against. his name. He i 
represented by Mr. A: Sanyal who has 
addressed the Court, > 

Mr. Sanyal has stated that he is prepar« 
ed to show that there was an agreement 
between his client and certain other 
Directors that he should be made one of 
the firm of managing agents to be cons 
stituted for managing the Company, and 
that it was on this understanding that 
he signed the memorandum of association 
and the prospectus. He says that a draft 
deed of partnership between certain persona 
and himself as managing ‘agents wag 
drawn up and signed by himself and the 
other four persons, and that it was well 
understood that the memorandum of 
association which he signed as a promoter 
ànd in which he entered that he took 
1,000 shares would not be registered with 
the Registrar of Joint Stock Oompanies 
until the formal deed of partnership 
between him and the said four personsag 
managing agents had beenregistered, | 
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He admits that his client signed the 
memorandum of association and the pros- 
pectus. But as regards the memorand- 
um of association, he says thatit cannot 
' be regarded asa memorandum within the 
meaning of s. 30 of the Companies Act 


for: two reasons. One is that although in , 


the column of attesting witness the name 
of a witness appears against a bracket 
which covers all the names of the sub- 
scribers and the shares taken by them, 
yet it was a fact which he could prove 
that these signatures were written by 
the subscribers at different places and 
different dates, and that a single person 
could not have attested (as required by s. 9 
of the Companies Act) the signature of 
each subscriber by means of a single 
signature on the part ofthe attesting wit- 
nesses. He isalso prepared to show that 
the entryof 1,000 shares against the name 
of one of the subscribers, namely, Mansa 
Ram Shukla, was entered subsequent to 
signature which entry he submits amounts 
toa forgery invalidating the document, 
because the document as it stands re- 
presents that the signature of the sub- 
Bcribers and the signature of the attesting 
witness were made after or at the time of 
the entry as to shares taken. 

On behalf of the Official Liquidators it 
ig maintained that under s. 24 of the 
Indian Companies Act the memorandum 
of association and the prospectus must 
be deemed to have been properly. signed, 
registered ‘and presented to the Registrar, 
and that no evidence can be admitted to 
the contrary. It is also ` submjtted that 
this being so, under s. 300f the Com- 
panies Act Parmanand Girshall be deemed 
to have agreed to become a member of 
the Oompany and on its registration was pro- 
perly entered as a member, He cannot plead 
that he subscribed the memorandum sub- 
ject to any reservation. eae 

‘These contentions of the Official Liquida- 
tors appear to meto be correct, I-overrule 
the contention on behalf of the objector 
Parmanand Gir that it can be proved 
that registration of the Company’ by 
the Registrar of Joint Stock Companies 
was obtained bya fraud perpetrated’ on 
gome one else than the objector, Fraud 
only makes a contract voidable and not 
void. In the presence of the certificate of 
incorporation given by the Registrar no 
Buch plea can’ be entertained. The con- 
ffequence is thatthe objection. fails and is 
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herein rejected. The application by Parma- 
nand Gir for removal of his name from the 
list of contributories is dismissed with 
costs. 


ALN, A. Objection rejected, 


ALLAHABAD HIGH COURT. 
First Orvin APPEAL No. 357 or 1924, 
June 24, 1927. 

Present :—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
JAISHTH MADHO ACHARIYAJI alias 
MANOHAR LALJI AND oTHERS— 
DRFENDANTS— APPELLANTS 


versus i 
THAKUR SRI GAT ASHRAM NARAINJI 
—PLaINTIFF—RESPONDENT. - 

Limitation Act (IX of 1908), s. 10, Sch. I, Art. 62 
—Suit for recovery of moneys received by shebait for 
and on behalf of idol—Limitation—Money received 
by defendant for plaintiff's use—Shebait,-how far 
trustee. j : 

A suit for recovery of moneys: received by a 
shebait for and on behalf of the idol of the temple 
of which he isthe shkebait, is governed by Art. 62 
of Sch.I of the Limitation Act and not by s.10 of 
the Act. [p. 454, col. 2] - ~ 

Although a shebait or custodian of the endowed 
property of a temple is described, in a general way, 
as a trustee, no property is vested in him upon trust 
for any specific purpose. [p. 454, cols. 1 & 2] > 

Vidya Varuthi Thirtha Swamigal v; 
Ayyar (1), followed. 


First appeal froma decree of the Sub- 
ordinate Judge, Muttra. . : 
Dr.Sir Tej Bahadur Sapru, Kt., and Mr. 
Narain Prasad Asthana, for the Appellants, 
Mr. B. E. O'Conor, for the Respondent. . 
JUDGMENT.—The question to be 
decided in this appeal: is one of limita- 
tion, namely, whether the suit was govern- 
ed by Art. 62 of the First Schedule to the 
Limitation Act, as contended by the ap- 
pellant, or by.s. lOof the Limitation Act 
as found by the Court below. | 
Article 62 provides a period of three 
years’ limitation for asuit to recover money 
payable by the defendant to the plaint- 
iff for money received by the defendant 
for the plaintiff's use. Section 10 of the 
Act contemplates a suit brought against a 
person in whom property has become vested 
in trust for any specific purpose, or his 
legal representatives or assigns, for the 
purpose of following such property or the 
proceeds thereof or for an account of such 
property or proceeds; and it is declared 
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that-a suitfor any of these purposes shall 
not be barred by any length of time, 

In order to decide this question it is 
necessary to consider the nature of the suit 
and the legal position of the contesting 
defendant Jaishth Madho Achariyaji who 
is the appellant before us. 

The plaintiff in.the suit was the deity 
o “Thakur Sri Gat Ashram Narainji 

aharaj" installed in the temple at Muttra 
known as the Giya Ashram Tila, and the 
suit was brought on his behalf by a lady 
named Sundar Kunwar, professing to act 
n a superintendent and guardian of the 
idol . 

This lady, and the eight defendants who 


were impleaded were described in the. 


plaint as mutawallis. 

Ag originally framed, the suit was one 
for rendition of accounts of the income 
and expenditure of the temple property, 
but by subsequent amendment it became 
a suit forthe recovery of a specified sum 
of money due tothe temple for a period 
beginning with the 15th November, 1906, 
from the firet defendant Jaishth Madho 
Achari. 

The ease for the plaintiff was that the 
temple was-entitled to à one-half share of 
-the income ofa village named Khasrai 
Bhajanpura. The contesting defendant 
pleaded that the share of the temple was 
one fourth, not one-half, and that he was 
entitled to appropriate a one-fourth share 
‘to his own use. . 

This defence prevailed and the suit 
was dismissed but, on appeal, to this Court, 
the decree was reversed, It was held that 
the temple hada right toa half share of 
the income from the village just mentioned, 

This Court sent the suit back for dis- 
posal and it was then, for the first time, 
that the contesting defendant raised the 
plea of limitation with which we have now 
to deal. The plea was that by reason of 
Art. 62 of the Schedule to the Limitation 
Act, the defendant could not be made 
liable for any sum accruing due prior to 
threeyears before thedate of the suit, 

The Subordinate Judge repelled this 
plea, being of opinion that the defendant 
was a trustee in whom (along with the other 
mutawallis) property had become vested 
for aspecific purpose. He held that the 
suit could not be barred by any length 
. of time. í 
.. The history of the temple is set out short- 
ly inthe judgment of the Oeurt below. 
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It appears to have. been built-by one 
Pran Nath Sastri who died in the year 
1830, How the property which constitutes 
the endowment was acquired is not clear; 
bit thetemple has been supported out: 
of the revenues of some villages in the 
Gwalior State, and has for many years: 
been in receipt of an annual payment from 
the proprietors of the Awagarh Estate in 
these provinces. For some time indeed the 
temple properties were managed by one of 
the Rajas of Awa. 

In the paper-book of First Appeal No. 401 
of 1921 which was prepared when the 
present suit was previously under appeal 
to this Court, is to be found a report made 
by the Special Manager of the Awagarh 
Estate which discloses the origin of the 
annual contribution made by the estate 
to the temple. One of the Rajas, Pirthi 
Singh, allotted the revenue of two of the 
estate villages, Khasrai and Bhajanpur, for 
the maintenance ofthe temple. By some: 
arrangement made subsequently, a sum 
fixed at Rs.1,650 per annum was treated 
as the equivalent of the revenueand came 
to be paid regularly in certain shares to the 
temple and the priests. No documentcreating 
a trust was ever prepared, butin the year 1850, 
under an award and an agreement the 
temple was declared to be entitled to receive 
one-half of this annual sum, the other. 
half being distributed among the Acharis, 
i.e. the descendants of Pran Nath Bastri. 

Acopy ofthis deed of agreement is in 
the paper-book of First Appeal No. 401 of 
1921 (page 23) as also a copy of a sub- 
sequent agreement executed by the Acharis 
—dated the 2nd November, 1874, (page 25) 
by which they bound themselves to pay 
into ‘the temple treasury in certain 
defined shares, a sum representing one- 
halfof the total income received from the 
endowed property. 

The report of the Special Manager shows" 
that since the year 1867 the Awagarh 
Estate made the annual contribution of 
Rs. 1,650, handing it over to the Acharis 
in accordance with the terms of the 
award just mentioned, until payment was’ 
withheld owing to disputes among the 
Acharis. After someinterval the payments 
were resumed and the money has since 
been regularly made over to the Achari. 
who are the descendants of Pran Nath 
Bastri. , 

It ie. with this contribution from the 
Awa Estate that we are concerned in the 
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present suit, and the position seems to be 
that the proprietor of the Awa Estate for 
the time being is the trustee, the temple, 
i.e, the idol installed in it being the 
cestui qui trust or beneficial owner of 
half the annual contribution made from 
the revenue of the villäge or villages 
called Khasrai Bhajanpur. There is no 
evidence to show that there bas ever been 
any. conveyance of these villages, or the 
income of them,to any trustee in trust 
for the specific purpose of the maintenance 
of the temple. The villages remain the 
property of the estate—subject -to the 
obligation imposed by the owner upon 
himself—to pay yearly from the income of 
the villages asum of Rs. 1,t50 which is 
to be divided half and half between the 
temple and the custodians or mutawallis of 
the temple. ‘ i 

“While it may be that the mutawallis 
have at various times been described as- 
" trustees " of thetemple property, they are 
certainly not persons in whom, to use the 
language of s. 10 of the Limitation Aot, 
“property has become vested in trust for 
any specific purpose.” 

: The position of mutawallis and shebait 
has been defined in a recent judgment of 
their Lordships of the Privy Council, Vidya 
Varuthi Thirtha Swamigal v. Balusami 
Ayyar (1), at page 843* where it issaid :— 

- " Neither under the Hindu Law nor in 
the Muhammadan system is any property 
conveyed toa shebuit or a mutawallt in 
the case of a dedication. Nor is any pro- 
perty vested in him; whatever property he 
holds for the idol or the institution he holds 
as Manager with certain beneficial interests 
regulated by custom or usage. Under the 
Muhammadan Law, the moment a wagf 
is created all rights of property pass out 
of the waqif, and vest in God Almighty." 

4 It follows from this that the position of. 
ihe contesting defendant in this suit—now 
the appellant—isnot that of the express 
trustee referred toin s. 10 of the Limita- 
tion Act. Asa mutawalli or custodian of 
the endowed property of the temple he may, 
in a general way, be described as a “ trus- 
tee"—a person in a portion of trust with res- 

pect to the administration of the temple 


(1) 65 Ind. Cas. 161; 44 M. 831; (1921) M. W. N. 449; 
41 M. L. J. 346; 3 U. P. L. R. (P. C.) 62; 15 L. W. 78: 
30 M. L. T. 66; 3 P. L. T. 245; 48 T. A. 302; 26 O. W. 
N. 537; 24 Bom. L. R. 629; 20 A. L.J. 497; A. I. R. 1929 
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properties—but no property is vested in him 
upon trust for any specific purpose. What- 
ever sums, therefore, he has received for 
and on behalf of the idol installed in the 
temple can be treated only a8 sums received 
to the use of the plaintiff idol, anda suit to 
recover money Bo received is governed by 
Art, 62 of the Schedule to the Limita- 
tion Act. This point is, therefore, decided 
in favour of the appellant. 

The only other ground of appeal which 
was argued was that concerning the rateof 
interest, 12 per cent. per annum, allowed 
by the Court below up to the date of the 
decree. It is said this is an excessive rate. 
Wedo not think eo, and we should not be 
justified in interfering with the discretion 
of the Court below to award interest 
at what it considered a reasonable rate. 
The patent dishonesty of theappellant in 
appropriating money which he knew did 
not belong to him is avery good ground 
for the award against him of interest at a 
substantial rate. 

The appeal succeeds to the extent that 
we substitute for the decree of the Court 
below a decree for profits received for the 
three years prior to suit at the rate of 
Rs. 412-8-0 per annum carrying interest 


at 12 per cent. per annum up to thedate ` 


of this Court’s decree and thereafter at 6 
per cent. per annum. The plaintiff will 
get proportionate costs upon this amount 
in the Court below. Theappellant, in view 
of his conduct as described above, will pay 
his own costsin this Court. 

A, N. A. Appeal allowed in part, 


ALLAHABAD HIGH COURT. 
Second CIvIL APPEAL No. 1373 or 1925, 
July 6, 1927. 
Present:—Mr. Justice Mukerji and Mr, 
Justice Sen. 
JAGANNATH BHAGWAN DAS 
—PLAINTIFFS— APPELLANTS 
versus 
THE MUNICIPAL BOARD or 
ALLAHABAD- —DRrFENDANT— RESPONDENT, 
U. P. Municipalities Act (II of 1916), s. 826— 
Illegal levy of duty—Suit for refund—Limitation— 
Cause of action-—Correspondence between parties, 
whether extends period of limitation—U. P. Municipal 
Account Code, Chap. LII, v. 87 — L 
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A Municipal Board is not entitled to withhold 
re-payment of octroi duty in respect of goods imported 
with a view to the fulfilment of a Government 
contract, where the necessary certificate has been 
granted by the departmental afficer under the U. 
P. Municipal Account Code, Chap. II, r. 27, Expl. 2. 
The question of identity of the goods which may 
arise hasto be solved not by the Municipal Board 
but by the departmental officer concerned who grants 
the certificate. [p. 455, col. 2; p. 456, col. 1.] . 

The cause of action for a claim against a 
Municipality for refund of duty illegally levied by 
it arises as soon asanapplication is made to the 
Municipality and 
The fact that there was a good deal of corres: 
pondence between the parties would not extend the 
period of limitation unless a portion of the corres- 
pondence amounts to an acknowledgment of 
liability on the part of the Board. [p. 456, cols. 1 & 2.] 

‘Actin s. 328 of the U. P. Municipalities Act 
includes an ‘omission.’ |p. 456, col. 1.] 

Second appeal froma decree of the Dis- 
trict Judge, Allahabad, dated the 27th 
March, 1925. - 

- Dr. Sir Tej Bahadur Sapru, Kt., Messrs. 
Narain Prasad Asthana and Hazari Lal 
Kapoor, for the Appellants. b 

Dr. K. N, Katju, for the Respondent. 

JUDGMENT. 

Mukerji, J.—This appeal is on behalf 
of afirm of Government contractors who 
sued the Municipal Board, the respondent 
in the case,for a refund of octroi duty 
paid by them when they imported certain 
goods within the Municipal limits. Their 
case was that the'goods were obtained in 
order that they might fulfil certain con- 
tracts with the Military authorities and that 
these goods having been appropriated to the 
use of the Government underthose contracts 
aud the necessary certificates having been 
obtained from the Military authorities, they 
were entitled to a refund. 

The Municipal Board resisted the applica- 
tion on the ground that the shape in which 
the goods were accepted by the Government 
officers was not theshape in which they 
were brought within the Municipal limits. 
In other words, their case was that the rule 
a3 to refund of the octroi duty applied only 
where goods imported were handed over 
without any alteration of shape or size or 
character to the Government officers for 
(Government purposes. In fhe ‘course of 
trial it was found that a portion of the goods 
in question was handed over bodily, 
without any change, to the Government 
departments. As to these, the plaintiffs’ 
claim for refund has succeeded, As to the 
rest the suit has been dismissed by both 
the Courts below who accepted the conten- 
tion of the respondent, 


the Municipality omits to pay. . 


455 


AW in 
The duty on them shall then be paid; and 


subsequently, if they actually do become the ` 
property of the Government, the duty shall | 
berefunded on a certificate to the effect, 
signed by the departmental officer con- 
cerned..." 

There can be no doubt that, on the 
language quoted above, the rule implies 
that the goods that are imported should 
become the property of the Government in 
order that a refund of the octroi duty may 
be obtained. The question of identity may, ` 
no doubt, arise. But that question of 
identity has to besolved not by the Muni- 
cipal Board or its officers but by the 
“departmental officer concerned" who has to ' 
certify as to the identity. For example, 
contractor may, in fulfilment of a Govern- 
ment contract, import say 10,000 yards of 
canvas to make tents. He may use up ` 
7.000 yards in making the requisite number 
of tents. It will be the duty of the 
‘departmental officer’ who takes those tents 
on behalf ofthe Government to see that he 
does not certify for refund asto the entire 
10,000 yards of canvas, Again, hides and 
leather may be imported by a contractor 
and he may use a portion of these in 
making boots, ete., for the military. When 
the boots are accepted, in fulfilment of a 
contract, the departmental officer must see 
that the imported hides have all been 
consumed in fulfilling the contract. If he 
fails in his duty, the Municipality would 
suffer, inasmuch as the contractor would 
obtain a larger refund than he is entitled 
to Itisclear to my mind that the object 
of the rule is that the octrol duty shall not 
come out of the pocket of the Government, 
Ifa contractor has to pay octroi duty on 
good3 which he is toemploy for manu- 
facturing articles for the Government, he ' 
will ultimately obtain the’ duty from the 
Government, Otherwise he will be a loser. 
Although, therefore, the contention of the 
Municipal Board is partially right that, ab 
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some tima or other, some officer of the 
Government has to look into the identity 
ofthe goods, it does not follow that the 
Municipal Board is entitled to withhold 
re-payment of octroi duty when the neces- 
wary certificate has been granted by the 
“departmental officers.” In the present 


case the certificates are entirely in form 


and are to the effeot that the very goods 
that passed the Municipal barriers were 
used in fulfilment of contracts with the 
Government. 

It would follow that the plaintiffs are 
entitled to succeed. 

But on behalfofthe respondents their 

‘learned Oounsel has repeated a plea of 
limitation which was successfully taken in 
the Oourt of first instance, but which failed 
in the Court of Appeal. The argument is 
based on 8.326 of the Municipalities Act. 
According to this section no suit can be 
maintained against the Municipal Board 
for any act done unless itis instituted 
within six months of the arising of the cause 
of action, Under this section there is a 
further proviso that the claimant shall give 
& notice of two months to the Board 
explaining his claim. Unders. 15 of the 
Limitation Act, where any such notice has 
to be given the period of notice has to be 
excluded. Thus a claim made 8 months 
after the arising of the cause of action 
must be held to be time-barred. In this 
case portions of the claim, viz., that relating 
to the two sums of Rs. 700-15 and Rs. 126-3-6 
appear to be time-barred. The certificates 
were granted on the 3lst of January, 1923. 
Application for refund to the Municipal 
Board had to be made within 14 days of the 
grant of the certificate. It does appear that 
the application to the Municipal Board was 
made within time. The application was 
made in fact on the lst of February, 1923, 
The suit was, however, instituted on the 
20th of November, 1923. This portion of the 
claim is, therefore, time-barred. 

It was argued on behalf of the appellants 
and that argument found favour with the 
Court below that the cause of action of the 
appellants arose only when the Municipal 
Board definitely said in writing that they 
were not going to entertain the application. 
This argument does not appealto us. The 
act mentioned in s. 326 of the Municipalities 
Act must b» interpreted to includs an 
omission, vide Ganeral Clauses Act, s. 4, 
The omission to pay the plaintiffs’ claim is 
the cause of action, In this case there 


JAGANNATH BHAGWAN DAR t. MUNICIPAL BOARD.. 


1081. O. 1998 ` 


Was a good deal of correspondenoe, but that 
could not extend the period of limitation 

unless a portion of the correspondence 
amounted to an acknowledgment on the 
part of the Municipal Board. No such. 
acknowledgment has been put before us to 
show that the period of limitation was ex- 
tended under s.19 of the Limitation Act. . 
If the Municipal Board had decided to send 
no reply whatsoever to the applicant, it 
could not be said that no cause of action ` 
arose or that the limitation never began 
torun. I am, therefore, of opinion that the 
plaintiffs’ claim must be reduced by the 
amount of Rs. 827-2. 6 and the interest there- 


n. 

I would, therefore, allow the appeal in 
part and decree the plaintiffs! claim .to 
the extentindicated above with interest 
and proportionate costs. I would allow the 
parties costsin proportion to their respec- 
tive success and failure. 

Sen, J.—This appeal arises out of a 
suit by the plaintiffs appellants against the 
Municipal Board of Allahabad for refund 
of octroi duty. As Government contractors 
and in fulfilment of certain contracts with 
the Government, the plaintiffs had import- 
ed some dutiable goods within the Muni- 
cipal limits of Allahabad. At the time of 
passing the octroi barrier, the property in 
the goods did not vest in the Government. 
The result wasthat the plaintiffs paid the 
necessary octroi duty: They delivered a 
portion of the goods to the Government in 
the condition as imported. The rest they - 
delivered as finished articles as per orders 
received from the departmental officer 
concerned and in terms of the contract. 
Declaration as required by r. 27, Expl. 
2, Ohap. III of the Municipal Account 
Code was made with due formality. A 
certificate was obtained from the depart- 
mental officer concerned .setting out that 
the plaintiffs had imported the goods and 
supplied thesame in fulfilment of their 
contract. These formalities having been 
gone through, the plaintifis claimed a re- 
fund ofthe octroi duty paid by them to the 
Municipal authorities. The above rule is 
based upon public policy and is intended 
to save the State from the incidence of 
taxation and to extend the protection toa 
private individual who fulfils his engage- 
ments with the State. 

The Municipal Board refused to refund 
the octroi duty on the short ground that 
the goods delivered to the Government 
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were not identical with the goods import- 
ed inasmuch as their original condition 
was altered and the finished products sup- 
plied by the plaintifis were not the goods 
imported. . This plea did not exactly fit in 
with the facts of thecaseas disclosed by 
evidence, for it was undoubtedly proved 
that a portion ofthe goods imported had 
been delivered in their original condition. 
The trial Oourt, therefere, decreed the 
plaintiffs’ claim in part and as to the rest, 
it sustained the plea put forward by the 
Municipal Board and rejected the claim. 
On appeal to the learned District Judge 
the plaintiffs claimed their right to refund 
on the ground that they had fulfilled all 
the -essentials as required by the Municipal 
Account Code. The respondent pleaded 
limitation and also that the plaintiffs’ case 
was outside the rule, because before de- 
livery to the Government Officer concerned 
the goods had passed through changes so 
great asto déstroy their identity. The 
learned District Judge rejected the plea 
of limitation. He agreed with the trial 
Court that the goods supplied were not 
identical with the goods imported and, there- 


fore, the plaintiffs were not entitled to the - 


benefit of r. 27, Expl. 2. 

In construing r. 27, the Courts below 
have not correctly applied the principle 
that a fiscal enactment must be strictly 
construed ; itshould be interpreted gener- 
ously towards the subject. 

It is not disputed that the plaintiffs im- 
ported the goods with a view to fulfil a 
Government contract. They made thé de- 
claration as required by r. 27. They paid 
the necessary duty. They produced the 
certificate which, in the plainest language, 
vouched asto the identity of the goods. 
All the conditions necessary to clothe the 
plaintiff with the right to call for a refund 
were rigidly complied with. The plaintiffs, 
therefore, were entitled to a decree. It was 
not open to the Municipal Board to probe 
into the correctness, legality, or validity 
of the certificate granted by the depart- 
mental officer concerned, and it is doubtful 
if the framers of the rule intended to 
provide either the necessity or the desir- 
ability of an enquiry as to the correctness 
of the certificate which is neither ambigu- 
ous nor uncertain as a condition precedent 
to the granting of the refund. 

I amin complete accord with my learn- 
ed brother both as to his construction of 
r, 27, Expl. 2 of the Municipal Account 
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Cole and also his view of the question of 
limitation, The result is that the apveal 
succeeds in part. Under the circumstances 
I agree as to the order proposed. 

By the Court.—The appeal is allowed 
in part and the claim is decreed ag in- 
dicated in the judgments. above with pro- 
portionate . costs and interest. Interest 
after the date of the institution of the suit 
shall be at 6 per cent. per annum. 

A. N. A, Appeal allowed in part. 





ALLAHABAD HIGH COURT, 
Sroonp Oivit APPEAL No. 590 or 1925, 
June 8, 1927. $ 
Present :—Mr. Justice Ashworth and Mr. 
; Justice Iqbal Ahmad. 
SECRETARY or STATE For INDIA IN 
COUNCIL AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 


RISHI RAM-JAGDISH PRASAD— 
PLaINTIFF— RESPONDENT, 

Contract Act (IX of 1872), s. ss. 108, 178—Unendorsed 
Railway receipt, whether document of title—Possessor 
of such receipt, if agent to take delivery—Rule 
providing that Railway receipts must be endorsed, 
effect of —Estoppel of Company from pleading valid- 
ity of delivery to possessor of unendorsed receipt— 

Ifa person gives a Railway receipt to another 
person, the inference is that he appoints that other 
person his agent to take delivery of the goods from 
the Railway Company, and the fact that in the rules 
printed on the Railway receipt the Railway Company 
state that it willenot recognise an agent appointed 
otherwise than by endorsement, will not prevent the 
Railway Company from pleading that that other 
person wasin fact an agent and entitled to receive 
the goods. The rule, however, may operate as an 
estoppel if the consignor has acted on the belief 
that the Railway Company would not recognise ag 
his agent the person to whom the Railway receipt 
his d been sent without endorsement. [p. 459, 
col. 2. 

An unendorsed Railway receipt cannot be held to 
be a document of title in the hands ofthe person 
to whom it is sent, in the absence of evidence to 
show a mercantile custom under which such & 
receipt is used in the ordinary course of business as 
proof of the possession or control of the goods. [p 
459, col. 1.] ` . | 

Even if an unendorsed Railway receipt be a 
document of title, possession'of it by’ one “person 
does not justify another person in regarding the 
possessor as a duly appointed agent. [ibid.] 

Under ss. 108 and 178 of the Contract Acta docu- 
ment of title is a negotiable instrument to the ex- 
tent that the possessor of it can give a valid title 
of the goods represented thereby to a vendee or 
a pledgee. The principle underlying these sectiong 
is that a bona fide transferee for value may rely on 
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delivery of a document of title as proof that the 
person delivering itis entitled to transfer the goods 
represented by the document. The principle cannot 
operate in favour of a mere agent in any way. (ibid.] 

Second appealfrom a deoree of the Ad- 


ditional Judge, Saharanpur. 


Mr. Uma Shankar Bajpai, for the Appel- 


lant. 
Dr, K, N. Katju, for the Respond- 


ent. |. 

JUDGMENT.—This second appeal 
‘arises out of asuit brought by the plaintiff- 
respondent firm against the Secretary of 
State for India in Council as representing 
the North-Western Railway and against the 
Agent of the Bombay.Baroda and Oentral 
India Railway Company, Limited (which de- 
fendants will in this judgment be called 
“ the Railway Company") for the value of 
sacks of wheat which the plaintiff alleged to 
have been wrongly delivered by. the Rail- 
way Oompany concerned to a person not 
entitled to them at Bombay. 


The facts of the case,so far as they are 
necessary for deciding the present appeal, 
are as follows :—The goods were consigned 
from Saharanpur on the 18th of May, 1921, 
and reached Bombay on the 29th of May, 
19231. They were unloaded on the 30th of 
May, 1921, and delivered on the 31st of May, 
1921, to the Prince of Wales Flour Mills, 
‘The Railway receipt at Saharanpur was 
handed over to the plaintiff, the plaintiff 
himself being entered both as consignor and 
consignee. Without endorsing the same he 
sent itby post to one Shiv Ram Narain. 
Shiv Ram Narain endorsed to the Prince of 
Wales Flour Mills which firm took delivery. 
On the same day, but after delivery of the 
goods, the plaintiff gave notice to the 
. Railway Company not to deliver the goods 
to Shiv Narain or any one else but himself. 

The sole question, with which we are con- 
cerned in this appeal, is whether the Rail- 
way Company acted illegally in making the 
goods over to the Prince of Wales Flour 
Mills. 

This is a remarkable case. On the facts, 
as stated, the Railway Company had a 
simple reply, and it was as follows: “ The 
plaintiff by sending the Railway receipt 
to Shiv Ram Narain appointed him as his 
agent for taking delivery of the goods by 
implication. We delivered the goods to the 
Prince of Wales Flour Mills, who was ap- 
pointed sub-agent of the plaintiff's agent by 
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endorsement of Shiv Ram Narain to the 
Prince of Wales Flour Mills on the receipt," 
This defence was not raised in the written 
statement in the trial Court,and, as it has 
not been considered in the judgment of 
either of the two Courts, we may presume 
that it was not raised in argument in either 
of those two Courts. :Nor indeed is it taken 
in any groundof the memorandum of appeal | 
before us. Ground No 4 would have been a 
statement of this plea but for the insertion 
in that ground of-the, words “a document 
of title.” Theinsertion of these words must 
mean thatif the Railway receipt had not 
been a document of title, Shiv Ram Narain - 
would not have been an agent. The plea, 
therefore, does not raise à defence of mere 
agency. The plea was for the first time put _ 
forward in argument in our Court, 

It would appear to us that the omission of 
the Railway Company to take this simple 
plea was due to misapprehension by their 
legal advisers of the law. Apparently there 
was an idea that the condition in the Rail- 
way receipt that delivery would only be 
given to an agent appointed by endorse- 
ment on the Railway receipt, debarred the 
Railway Company from pleading that Shiv 
Ram Narain was, infact andin the eyes ofthe 
law, a duly appointed agent of the plaintiff, ` 
The condition in the Railway receipt could 
not affect the provisions of the Contract Act, 
Shiv Ram Narain was clearly appointed an 
agent for taking delivery of the goods by 
the act of the plaintiff in sending him the 
Railway receipt even without endorsement, 
The Railway Company could take advant- 
age of the fact that Shiv Ram Narain was 
the plaintiffs agent, notwithstanding the 
rule that they would not recognise an agent 
appointed otherwise than by endorsement 
on the Railway receipt. This ruleremained 
a mere threat until it was acted on by the 
plaintiff or by the Railway Company. In 
orderto take any advantage of the rule, the 
plaintiff was bound to show that he had been 
induced by the rule to believe’ that the 
Railway Company would not treat Shiv 
Ram Narain as his agent and had altered his 
conduct by reason of such inducement. In 
other words, the plaintiff could only rely on 
the rule in the Railway receipt as an estop- 
pel. It does not appear that he even plead- 
ed such an estoppel much less that he fur- 
nished evidence to prove such an estoppel, 
But he was under no obligation to do either, 
until the Railway Company took the plea 
that Shiv Ram Narain got the goods as his 
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(the plaintiff's) agent. For this reason, we 
are not prepared .to entertain this plea, 
which has been advanced.forthe first time 
inargument in this Court. 
Instead of taking this obvious and simple 
plea, which should have disposed of the 
case quickly and easily, the Railway .Com- 
pany took up various untenable pleas. 
Their main plea was in effect that a Railway 
receipt, even though unendorsed, is a 
document of title in the hands of the person 
to whomit is sent. The-lower Appellate 
Court was perfectly correct in holding that 
this would be a-dangerous view to take, 
and that it was impossible to take it, in 
the absence of evidence to show a mercantile 
custom, that an unendorsed Railway receipt 


is used in the ordinary course of business . 


as proof of the possession or control of 
goods: [see ss, 4and 137 cf the Transfer of 
Property Act and the Privy Council deci- 
sion, Ramdas Vithaldas Durbar v. Amer- 
chand and Co. (1.] Even assuming that 
the unendorsed Railway receipt was a 
document of title, there is no authority for 
holding that possession of it by a certain 
person justifies another person in regarding 
the possessor as a duly appointed agent. 
Under ss. 108 and 178 of the Contract Act 
a document of title is a negotiable instru- 
ment to the extent that the possessor of it 
can give a valid title of the goods represent- 
ed thereby to a vendee ora pledgee. The 
principle underlying these sections is that 
a bona fide transferee for value may rely 


on delivery ofa document of titleas proof ` 


that the person delivering it is entitled 
to transfer the goods represented by the 
document. The principle cannot operate 
in favour of a mere agent in any way. 
Another plea taken up was that the 
plaintiff was estopped from denying that 
Shiv Ram Narain was his agent by sending 
Shiv Ram Narain the Railway receipt. 
When a person's act has a certain legal 
effect, it is desperate to plead that that 
act operates by estoppel. ` The act operated 
directly of itself and not indirectly by 
misleading the Railway Company. More- 
over the Railway Company, up till the 
` time of the delivery of the goods, were 
not aware that the plaintiff had given Shiv 
Ram Narain the Railway receipt. The 
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mere fact that Shiv Ram Narain endorsed 
the Railway receipt to his sub-agent wag 
no proof that he had got ‘the Railway 
receipt from the plaintiff, 4 

` The plea of contributory negligence 
was not advanced in this Court, and though 
admitted by the trial Court, was obviously 
irrelevant and untenable, 

For the above reasons we are constrained 
to uphold the decision of the lower Ap- 
pellate Oourt though on different grounds. 
If the ease had been properly pleaded, it is 
probable that the Railway Company would 
have been successful, At any rate we 
wish to make it clear that if a person 
gives a Railway receipt to another person, 
the inference is that he appoints that other 
person his agent to take delivery of the 
goods from the Railway Company, and 
the fact that in the rules printed on the 
Railway receipt the Railway Company 
state that it will not recognise an agent 
appointed otherwise than by endorsement, 
will not prevent the Railway Company 
from pleading that that other person was 
in fact an agent and entitled to receive 
the goods. The rule, however, may operate 
as an estoppel if the consignor has acted 
on the belief that the Railway Company 
would not recognise as his agent the person 
to whom the Railway receipt has merely 
been sent without endorsement. 

For the above reasons we dismiss this 
appeal with costs, l l 


A. N, A. Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
Szconp Orvin APPEAL No. 1246 og 1925, 
July 7, 1927. 

. Present :—Mr. Justice Boys and 
Mr. Justice Kendall. 

SAHU BISHESHAR NATH anp - 

OTABRS—DEOREE-HOLDERS— 
APP LLANTS 
. versus 
CHANDU LAL anp OTHERS— D&sFENDANTS 
— RESPONDENTS, , 


Mortgage suit—Decree for sale—Mortgagor found 
to have no title to mortgaged property—A pplication 


for personal decree, whether maintainable— Passing of 


decree for sale, effect of— Right to personal decree 
suspended but not destroyed —Limitation for making 


' such application—Cause of action—Civil Procedure 


Code (Act V of 1908),0, XXXIV, r, 6. 
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In a mortgage suit where the venfedy against the 
mortgaged property under a decree for sale is shown 
to be no remedy at all by the discovery that the 
mortgagor never had any title to the mortgaged 
property, or for any other cause not due to the 


default of the mortgagee, the mortgagee can apply 
for a personal decree. [p. 462, col.1,] 

Anapplication fora personal decree under such 
circumstances is not one under O. XXXIV, r. 6 
of the Civil Procedure Code or even based by analogy 
with that.rule, on alegal fiction that there has been 
uo sale, but is based on the ground that the 
passing of a decree forsale does not destroy the 
right of the mortgagee to a personal decree but 
merely suspends the whole right during, and 
because of, the existence of the remedy against the 


mortgaged property. [p. 462, cols. & 1 2]. 
The right to make such an application accrues 
when the decree for sale is discovered to be 


infructuous. (p. 462, col. 2.] s 
Brij Behari Lal v. Indarpal Singh (1), Ram Raghu- 
birv. Imami Begam (8)and Sheo Din v. Bhawani 


Bakhsh (9), followed. Her 
Pirbhu Narain Singh v. Amir Singh (2) and other 


cases referred to. | 
Second appeal from a decree of the Dis- 


trict Judge, Moradabad, reversing that of 
the Subordinate Judge, Bijnor at Morada- 


bad. . 
Mr. Peary Lal Banerji, for the Appel- 


lants, 
` Messrs. Panna Lal and Surendro Nath 
Gupta, for the Respondents. 

JUDGMENT.—This is a decree-hold- 
er's application purporting to be under 
O. XXXIV, r. 6, and asking fora decree, 
not for a balance due after a sale but for 
the total amount of the decree, on the 
ground that any sale now applied for and 
carried out would be inevitably infructu- 
ous owing tono faultof the mortgagee- 
decree-holder. The fačts are that the 
judgment-debtor executed a simple- mort- 

age in favour of the present decree-hold- 
er on the l6th of January, 1808. On this 
mortgage asuit was instituted on the 20th 
of November, 1913, and a preliminary 
decree was obtained onthe 22nd of De- 
cember, 1913, ez parte. A third-party, with 
whom we are not now concerned, brought 
a suit against the mortgagor, to which he 
also made the mortgagee a party, for a 
declaration that the mortgagor, had no 
title in the property mortgaged and ob- 
tained’ a decree on the 15th of December, 
1915. On the 23rd of September, 1916, the 
mortgagee obtained a final decree. 

The question that now arose for the 
mortgagee was whether he was to apply 
for sale under that decree, or what was 
his remedy, in view of the fact that it had 
already been declared in a suit to which 
he was a party that his mortgagor had no 
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title, We have no information what steps, 
if any, he took, though presumably he took 
some, between. the 23rd of September, 
1916, and the 8th of September, 1922, As 
we have no information of what occurred 
in this intervalit must be presumed that 
he did something to keep his decree alive, 
for no question has been raised as to that 
decree having become barred by limitation, 
The only matter which we find isa note 
by the munsarim at the foot of the present 
application which says :— 

“This application is beyond time from 
ee of the déoree passed in the original 
suit. 

No issue appears to have been framed 
on this, and we must, therefore, take 
it that the application was made within 
three years of the last proceeding in 
execution and that the decree must be 
taken to have been alive at the date of the 
application so that an ordinary application 
for sale would, at the date-of the present 
application, not have been barred by 
limitation. i 

Again, if the present application can be 
properly regarded as one under O, XXXIV, 
r. 6,it might further be arguable’ at least 
that an application under O. XXXIV, r.6 
is in the nature of an application for ex- 
ecution and that, as such an application, 
the application, in its present form also, ig 
not barred by limitation. 

It becomes necessary, then, to determine 
whether an application for a personal dec- 
ree, where there has been no sale at all 
but the mortgagor has been found sub- 
sequently to the decree to have no rights 
and where the mortgagee has not been to 
blames is an application within O. XXXIV, 


r. 6. 

The trial Court gave the decree-holder 
a decree under O. XXXIV, r. 6 relying on 
the cases of Brij Behari Lal v. Indarpal 
Singh (1) and Pirbhu Narain Singh v. Amir 
Singh (2). The lower Appellate Court set 
aside thedecree of the trial Court and 
dismissed the application relying on Behari 
Lalv. Basheshar Dayal (3) and Darbart 
Mal v. Moola Singh (4). 

We have ccnsidered the following cases: 
Kedar Nath v. Chandu Mal (5). Ghafur 
avai Ind. Cas. 967; 23 O. ©. 145; 2U. P. GR 


(0.) 139. "ee 
(2) 29 A. 369; A. W. N. (1907) 83. 
i) i Ine. m 591; 9 A. L. J. 569, 
nd. Cas. 139; 42 A. 519; 2 U. P. L. : 
18 A. L. J. 628. HERO came. 
(8) 26 A, 25; A. W. N. (1903) 179, 


- 
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Hasan Khan v. Muhammad Kifayat-Ullah 
Khan (6), Pirbhu Narain Singh v. Baldeo 
Misra (1), Pribhu Narain Singh v. Amir 
Singh (2), Ram Raghubir v. Imami Begam 
(8), Sheo Din v. Bhawani Bakhsh (9), Behari 
Lal v. Basheshar Dayal (3), Satish Ranjan 
Das v. Mercantile Bank of India Ltd. (10), 
Brij Behari Lal v. Indarpal Singh (1), 
Darbari Mal v. Moola Singh (4) and Badal 
Singh v. Debi Saran Dhar Dube (11) but,in 
the view that we take, it is not necessary 
to consider them in detail. 


Two considerations are manifest at the 
outset, Firstly, that if the decree. holder 
has, apart from his having allowed his 
remedy to become barred by 
tion, no remedy, he will be the victim 
of an injustice. Secondly, that it is 
only by doing violence to the plain 
language of O. XXXIV, r. 6, that an 
application, such as the present where 
‘there has been no sale, can beheld to be 
supported by the terms of that rule 

It would seem to be the first of these 
Considerations which has led in some of the 
decided cases, and, inthe seeming absence 
of any other remedy, fo decisions that ap- 
plications similar to the present one come 
within O.. XXXIV, r.-6. This is the posi» 
‘tion which we have to consider, à 

Where the right toa personal decree ig 
barred by limitation at the time of filing 
the suit, it has gone altogether and cannot 
be revived atall, either on the discovery 
that the mortgagor had no title to any of 
the property, or after a gale of the whole or 
part of the property has résulted’ in ‘a 
deficiency.. ‘I'he mortgagee has deliberate- 


ly chosén to let that right go and there is . 


an end of the matter. 

Where, however, the right toa personal 
decree is not barred by limitation at the 
time of filing the suit, what is the position ? 

The mortgagee can geta decree forsale, 
and, though it isof no immediate use to 
him, no harm is done if that decree is 
combined with a conditional decree under 
O. XXXIV, r. 6—Jeuna Babu v. Parmesh- 


(8) 28 A. 19; A. W. N. (1905) 165; 2 A, L. J. 413. 

(7) 29 A. 260; 4 A. L. J. 157; A W' N., (1907) 69. 

(8) 9 Ind. Cas. 403; 14 O. O. 217. 

(9) 9 Ind. Cas. 752; 14 O, O, 62. 

(10) 48 Ind. Cas. 322; 45 O. 702. ; 

M 100 Jnd. Oas, 775; 26 A. L, J, 485; A. I. R, 1027 
“Al, 390; 49:A;506;. | - 
anon 
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war Narayan (12)—but he cannot get at 
thesame time as his decree for sale an unre- 
stricted personal decree. 

It may be noted that there is apparently 
no statutory basis for refusing the 
immediate grant of an unrestricted personal 
decree, but the Coutts have evolved and 
declared this rule, for it would’ clearly be 
absurd to give the mortgagor the time 
allowed for payment under-a decree for 
saleand at the same time allow the mort- 
gagee to proceed instanter under a personal 
decree. 

What, then, happens tothe mortgagee's . 
right to an unrestricted personal decree if 
he has it at the date of suit but cannot be 
allowed to take it at the same time as his 
decree for sale ? . 

‘It has always been understood and con- 
ceded thatthe right toa personal decree is 
not wholly destroyed, for a right to a 
personal decree,.at least under certain con- 
ditions, is merely suspended until these 
conditions are fulfilledas is clearly indicate 
ed by O. XXXIV, r.6.’ This is mainfest 
and beyond dispute. What reason is there 
for holding that the rule which we have 
quoted keepsin suspension only so much 
of the rightto a personal decree as can, 
inthe necessary conditions, be later exer» 
cised under O. XXXIV, r. 6 and destroys the 
remainder of theright ? In our view there 
is none. : 

Asit appears to us, the rule does not 
arbitrarily destroy any part of the right to 
& personal decree; the whole right remains] 
the rule merely suspends the whole right 
during and becauBe of the existence. of the 
remedy against the mortgaged property; 
and it follows that, as soon as that remedy 
has been exhausted, or, without any blame 


‘attaching to the decree-holder, has ceased 


to exist or is discovered to have never 
existed, the obstacle to the granting of a 
personal decree is removed and the mort« 
gagee is freeto claim his whole right to an 
immediate personal decrec- and he can 
exercise it by an applieation in the suit for 
a personal decree, 

Order XXXV, r. 6, isin accordance with 
this rule and is merely an illustration of 
its working, and is- only inserted, not 
because it gives some exceptional right, but 
to deal with the case of a deficiency, asthe 

(12) 49 Ind. Cas: 620;.46 I. A.-204; 47 O. 370; 36 M, 
L. J. 215; 17 A. L. J. 207; 23 O. W. N. 490; 25 M. L.T. 
278; 29 C. L. J, 443; 21 Bom. L, R. 589; 10 L, W. 26; 
(1919) M. W, N. 947; 12 Bur, L. T. 80 (P. Q.). 
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suitable complement of r.4 (1) and r. 5 (2) 
which direct what is to be done with a 
surplus. i 

Itmay bə noted that the unqualified 
declaration of the decree-holder's right to 
the full amount of money (App. D, Form 5) 
further indicates that it is the whole right 
to a personal decree which is merely kept 
in suspension. ; 

This broad principle governs alike cases 
where there has been nosale and where 
there has been a sale leaving an-unsatisfied 
balance. 4 i 

Where the remedy against the mortgaged 
property under a sale decree is shown to 
be no remedy at all, e. ga by the discovery 
that the mortgagor never had any title to 
anyof the property,or by the mortgagor 
losing his title to the property, or for any 
other cause not due to the fault of the 
mortgages, the reason for suspending the 
right to a personal decree: has disappeared 


and the mortgagee can immediately, on the : 


discovery, apply inthe suit fora personal 
decree; not by calling in aid a legal fiction 
that there has been a sale and applying 
O. XXXIV, r. 6 (which in terms applies 
only where there has been a sale), but on 
the straightforward ground that the reason 
tor keeping in suspension the right to 8 
personal remedy has.gone. 

Similarly, where the remedy against the 
property is exhausted by the sale of the 
. whole of the property, or by so much of the 
property as remains available for sale, and 
there remains a deficit, a new right to 8 
p decree does not come into being, 

ut the existing right ceases to be suspend- 
ed, the objection to the exercise of such a 
right being now removed, 

- We may refer here to the forms given in 
the Code of Civil Procedure. The plaint 
asks for a personal decree "claims payment” 
(App.-A No. 45); and, in default, a decree, 
forsale, etc. The decree does not give him 
a personal decree or any form of order for 
payment, but merely “declares the amount 
due" and gives an opportunity for pay- 
ment. ES : | 
We would, therefore, concur in the view 
that has been held in such cases as. Ram 
Raghubir v. Imami Begam (8), Sheo Din v. 
Bhawani Bakhsh (9) amd Brij Behari Lal 
v. Indarpal Singh (1),that where the whole 
of the property has ceased to be available 
for sale owing tono fault of the mortgagee, 
‘the morgagee is entitled toa personal decree, 
though wado not hold that decree to be 
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with one within O. XXXIV, r. 6, or even to 
be based by analogy with O, XXXIV, r. 6, 
on any legal fiction that there has been a 
sale, but toa personal decree the whole 
right to which the mortgagee has had all 
along but which right has been merely 
suspended owing to the fact that his remedy ' 
against the mortgaged property was not yet 
shown to have been exhausted or by other- 
wise unavailable. : 

In the present case the suit was filed 
on a date when the right to a personal 
decree was not yet barred; it was speci- 
fically asked for asthe first relief in the 
plaint. Applying the principles above 
stated the mortgagee was-entitled to apply 
in thesuit for a personal decree as soon . 
as it became known that his remedy by 
sale of the mortgaged properly “was ex- 
hausted, inthis case by having become 
inevitably infructuous. 

But now the mortgagee in the present 
case is met with a real difficulty. He 
admittedly knew as long ago as the 15th 
of December, 1915, that the mortgaged 
property was not available to him ; it was 
on that date that, in accordance with the 


.view that we have expressed above, the 


obstacle to his applying in the suit for a 
personal decree was removed and on that 
date he became entitled to apply for ah 
ordinary personal decree, The fact that 
he asks for a decree under O. XXXIV, 
r. 6, which we have held inapplicable, 
would not be adequate reason for refus- 
an ordinary personal decree. But 
en 15th of December, 1915, he had all the 
knowledge of the facts upon the basis of 
which he now asks for a personal decree 
and could ~ have proceeded immediately. 


His application. is now clearly barred by 
limitation. 4 


The appeal is dismissed with costs. 
ALN, A i Appeal dismissed, - 


ALLAHABAD HIGH COURT. 
Szooxo CiviL ÁPPsAL No.120£or 19025. — 
l ` June 29,1927. - 
| Present: —Mr. Justice Ashworth and 
Mr. Justice Iqbal Ahmad. 


TA MIZ-UN-NISSA BIBI—DEFENDANT-« 
|: — APPELLANT 


versus. ; 

Syed MOHAMMAD HUSAIN—: 

] PLAINTIFF— RESPONDENT. 4 
Civil Procedure Code (Act V of 1908), 9, 1l—Reg 


103 I. ©. 1928 
Judicata— Competeney of Court—Arbitrary valuation 
of second suit, effect of. 

A party cannot be permitted to get rid of the 
rule of res judicata by an arbitrary valuation of the 


second suit, or by enhancement of the claim, [p. 463, 
col. < 


Bedri Singh v. Labhi Singh (1) and Chhotey Lal v. 
Chandra Bhan (2), relied on. 


Second appeal from a decree of the Dis- 
trict Judge, Moradabad, reversing that of 
nue Subordinate Judge Bijnore at Morada- 

ad. M : 

Mr. Peary Lal Banerji, for the Appellant. 

JUDGMENT. 

Ashworth, J.—This second appeal 
arises out of a suit for possession brought 
by the plaintiff respondent against the 
defendant-appellant. The facts briefly 
‘are as follows:—One Riyaz Husain mort- 
gaged his property to the plaintiff in 1911. 
He died leaving three daughters aud a son. 
The son falsely alleging a giftof the whole 
property, sold it to the plaintiff in June, 
1920, for Rs. 4,000, Of this sum Rs. 2,400 
were set offagainst the 
the mortgage and the balance paid over. 
The consequence was that the plaintiff 
from holding as a mortgagee commenced 
to hold ss a vendes. Oas of the daughters 
. of Riyaz Husain, namely, MusammatTamiz- 
.un-nisa, broughtasuit to obtain posses- 
Bion of one-fifth of the property on the 
ground that it. was hers by inheritance 
from Riyaz Husain, and that 
-had had no right to dispose by sale of 
her -one fifth share. She brought the 
.Buit in the Court of the Munsif, and was 
successful. It must be presumedthat the suit 
^as brought by her, was within the com- 
petency of the Munsif to decide. The 
present plaintiff did not resist the suit, 
for possession on the ground that, even 
if theson of Riyaz Husain could not give 
him any title as vendeein one-fifth of- the 
property, still he -was entitled to fall back 
on his rights as:mortgagee in respect of the 
one-fifth share and retain possession of the 
whole property. 

This suit wasbrought by. the plaintiff 
inthe Oourt of the Subordinate Judge 
for the purposes of setting up this plea 
which he omitted in the other suit and to 
recover possession which he lost by the 
decree in that suit. 
that the first suit operated as res judicata. 
Oa- appeal to the District Judge of 


Moradabad the latter upset its finding on 


two grounds. One ground was thats, 11 
0f the Oivil Procedure Oode could not 


TAMIN-NO-izesa BIBI v. MOHAMMAD HUSAIN. 


money due on . 


her brother © 


session is 
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be invoked, because there was no obliga- 
tion on the plaintiffin the former suit, 
to plead hisright to retain  pcssesBion 
as mortgagee. The second ground was 
that the section could not be invoked be- 
cause the Munsif was not competent to try 
the present suit. . 

Both reasons appear to us to be incorrect. 

The District Judgethinks that the plaintiff 
was not bound to plead his position as 
mortgagee because such a plea was incon- 
sistent with his plea that he had a good 
title as vendee, But the suit was cub- 
stantially one for possession, and we 
have no doubt that the present plaintiff 
should have pleaded that, even if the’ 
sale -of the daughter's one-fifth share was 
invalid, yet ehe could not recover pos- 


session until the mortgage on that one- 


fifth portion was paid off. He was bound 
to take this plea, if not in the 
original written statement, at any iate in 
argument, | 

The question of the competency of the 
Munsif to try the present suit is one not 
free from diffeulty. The District Judge 
‘appears to have held that he was not so 


_ competent, because the present suit was 


filedin the Court. of the Subordinate 
Judge, Itis to be noticed that the relief 
of possession was valued at Rs. 1,350 and 
the relief for mesne profitsat Rs. 90, We 
have: not before us the plaint in the 
former suit, but it must be taken that the 
appellant’s suit for possession was within . 
the competency of the Munsif. The 
situation thene is as follows: The former 
suit by the appellant for possession was ` 
within the competency of the Munsif, The 
present suit by the respondent for pos- 
not within his competency, 
The omission of the relief of the mesne 
profits from the present suit: would not 
bring the suit. within the..competency of 


‘the Munsif. Itfollows that-£he valuation 


in one Court or other must have been 


-wrong, Having made no objection in the 
former suit tothe valuation the present 


plaintiff cannot plead that that valuation 
was wrong, The present valuation, there» 


fore, appears to be arbitrary. It hasbeen 


held thata plaintiff . cannot getrid. of 

estoppel by arbitrary valuation of the 

second suit or by enhancement of the 

claim or by over-valuation—Badari Singh 

v.Labhi' Singh (1)—or by adding àa 

claim for mesne profits, Chhotey Laly, 
(1) 89 Ind, Qes, 551, 


* ^ 
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Chandra Bhan (2). To allow him to do 
so would be clearly permitting an evasion 
of therule of estoppel. We are of the 
opinion that the Munsif would have been 
competent to give the relief asked for in 
the present suitif this present suit had 
been valued on the same basis as the 
former suit. For these reasons we hold 
that the District Judge was wrong and that 
the trial Court was correct, 

For the above reasons we allow this 
appeal and dismiss the suit with costs 
throughout to the defendant-appellant, 


A. N. A. . Appeal allowed. 
(2) 80 Ind. Oas. 1011; A. I. R.1923 All. 176; 45 A. 59, 


ALLAHABAD HIGH COURT. 
CivIL Revision No, 111 or 1927. 
June 17, 1927. 
Present:—Mr. Justice Dalal. 
SURAJ PRASAD AND ANOTHER— 
APPLICANTS 

Versus A 
BALDEO—Opeosira Party. 

Provincial Small Cause Courts Act (IX of 1887), 
a 17—Provision as to deposit or security, whether 
mandatory—Failure to deposit or give security— 
Acceptance of costs of re-hearing—Jurisdiction of 
Court. 

The provisions of s.17 of the Provincial Small 
“Cause Courts Act, 1887, are mandatory and the 
Court does not acquire jurisdiction to set aside an 
ex parte decree in a small cause suit until-cash is 
deposited or security is given. 

` Badlu Singh v. Panthw Singh (1), followed, 

Assan Mahomed Sahib v. Rahiman Sahib (2), refer- 
ted to. M OE : 

Acceptance of costs of re-hearing by the opposite 
party cannot confer jurisdiction on the Court in such 
& case, i |n 

Oivil revision from an order of the Addi- 
tional Munsif of Farrukhabad. 

Mr. S. N. Seth, for the Applicants, 

Mr, Baleshwari Prasad, for the Opposite- 


Party. 

. JUDGMENT.—A decree was passed 
by & Court of Small Causes at Far- 
tukhabad, on 8th ‘December, 1926, and 
was transferred for exécution to the Court 
of the Munsif of Tilhar in the 
Shahjahanpur District. The judgment- 
debtor Baldeo was arrested in execution 
of the decree and in the Tilhar Court he 
gave security of a third person for his 
appearance in the Tilhar Court on.30th 
April, 1927. Subsequently, on 9th March, 
1927, he applied to the Farrukhabad Court 
for re-hearing, but at that time did not 
deposit in Oourt the amount’ due from 
him under the decree, nor give security 
for the performance of the decree, Hig 
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petition of re-hearing was granted on 29th 
March, 1927, the Farrukhabad Court hold- 
ing thatsuffieient security was given on 4th 
March, 1927, and there was no necessity 
for the filing of fresh security. In this 
opinion the lower Court was mistaken, 
because the security given inthe Tilhar 
Court was not for the satisfaction 
of the decree, but Bfor the appearance 
of the defendant in that Court on 
30th of April, 1927. The . plaintiff, if 
he obtained a decree, would not be able 
to recover it from the surety who gave 
security at Tilhar. > : 

The provisions of s. 17 of the Provincial 
Small Cause Courts Act, IX of 1887, are 
mandatory and the Court does not acquire 
jurisdiction until cash is depesited’ or 
security is given. This has been held by 
this Court in Badlu Singh v. Panthu Singh 
(D. A Full Bench of the Madras High 


Court held in 1920 that these provisions - 


were mandatory and the deposit may be 
made and security given within the period 
prescribed by the Law of Limitation for 
applications for re bearing, i e. Art. 1€4 
of the Limitation Act of 1908, Assan 
Mohammad Sahib v. Rahiman Sahib (2), In 
the present case, even accepting that the 
defendant became aware of the decree 
against him on 4th March, 1927, the date 
of the security given in the Tilhar Court, 
the security in the Farrukhabad Court was 
not given till the 12th April, 1927,i.¢., 
more than 30 days after the time allowed 
under the Limitation Act for an application 
for re-hearing, 

On behalf of the respondent Mr. 
Baleshwari Prasad pointed out that the 
applieant-plaintiff had taken Rs. 8, which 
the lower Court had fixed by way ofdamages 
for re-hearing, and argued thatthe ape 
pellant had submitted to the order and 
could not appeal. The question here, how- 
ever, is of jurisdiction and no action of 
any party can confer jurisdiction on the 
Court where it doesnot exist, 

I. hold that the lower Court acted with- 
out jurisdiction, set aside its order of 29th 
March, 1927, and restore the decree of 8th 
December, 1926. - 

No costs are allowed here, 

Application allowed. 

ALN, A. Order set aside, 

(1) 71 Ind. Cas. 474; 21 A. L.J. 173; 90. & ALL, 
R. 433; A. I. R. 1923 All. 270. : 

(2) 55 Ind. Cas. 977; 43 M, 579; 11 L. W. 543: 38 
M; L. J. 539; 28 M, L, T. 17; (1920) M, W, N. 875; 27 
M, L, T. 273, e f i 
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BOMBAY HIGH COURT. 
OBIGINAL OivIL JURISDICTION. 
December 20, 1926, 
Present: —Mr. Justice Orump. - 
In re Tag TATA IRON ano STEEL 


Co..LTb. . 
. Companies Act (VII of 1918), s. 158—Scheme 
affecting rights of some members—Sanctioning of 
scheme—Principles—Duty of Court—Directors! power 
to make proposul—Managing agent's power to apply— 
Power of Court to sanction scheme involving altera- 
tion of memorandwm—Membere holding different 
classes of shares, right ‘of, to vote—'Majority of 
` members'—Method of caleulalion--Vole by proxy— 
Effect of invalidity of proxy—Revocation of proxy— 
Ratification cf ‘invalid proxy—Hwecutor's right to 
vote—Proxy without date or proper stamp—Power of 
Court to fix form of proxy—Proxy mot in accord- 
ance with authorised form, validity of—Cancella- 
tion of stamp—What amounts to due cancellation 
.—Question of fact—Meetings under order of Court — 
pate whether governed by articles or Common 
aw 

"The Directors of a Company: can do whatever the 
-Company can do subject to the restrictions expressed 
in the articles. They can make a proposal on behalf 
of the Oompany under s. 153 of the Companies Act 
where there is nothing in the articles to require 
“that even a bare’ proposal to alter the memorandum 
“or the articles shall be ae by a Company in a 
general meeting. [p. 469, col. 


1) 
Bruce Peebres Co. v. Bain (William) & Co. (1), fol-' 


lowed. 

Power ‘to institute, conduct, defend, compromise, 
refer to arbitration and abandon legal and other 
proceedings : and olaims by and against the Company, 

. is amply sufficient to confer upon the managing 
-agents of a Company authority to make an appli- 
cation under s. 153 of the Companies Act.’ [ibid.| 


Where the Aot lays down an express procedure 
for. altering the memorandum it is.doubtful. whe- 
ther it is not necessary to follow that procedure 
before applying for sanetion under s. 153 of the 
“Companies Act, but where that is not so, a Oourt 
.can sanction a scheme under s. 153 even though 
it pres the alteration of the memorendum. [p. 470, 
col. 1 

In re Palace Hotel, Ltd. (2), Im re Schweppes (3) 
‘and In re Nordberg, ‘Lid. (4), relied on, 

In sanctioning schemes under s.153 of the Com- 
panies Act, the mere fact that some of the members 
ofa certain class of shareholders who are affected by 
‘the scheme hold also shares of another class would 
not prevent them from voting in a meeting of such 
Shareholders though.such a state of affairs would 
necessarily induce the Oourt to look with. caution 
and care at the effect.of what was done at that 
‘meeting. [p. 470, col. 2. 

Inre Alabama, “New Orleans, ete., Ry. (5), followed. 

The majority required under s. 153 of the Oom- 
panies Act must be a majority of.those present at 
the meeting either in person or-by proxy. If any 
person. is present and omits to vote, it counts as a vote 
‘against the scheme. If his vote is disallowed that too 
will count -as a vote against the .scheme. But 
where à member is present by proxy only, and 
that proxy is successfully impeached, the vote given 
on that proxy simply goes out, inasmuch as the 
-voter cannot then be deemed to be, present’ at all, [p 
410, col, 2; p. 412, col. 1,] ; 
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Though meetings held under the orders of the 
Court under s. 153 ofthe Act are subject to the 
directions-of.the- Court, where no express direction 
is given, the articles must .be looked to so far as they 
are applicable. [p. 471, col. 2.1 

A person to whom a member gives a proxy is that 
man's agent for the purpose of voting and the 
authority ofthe proxy continues till it is revoked. 
The conduct of a member in being .present at the 
meeting is not an implicit revocation, though his 


- voting personally will amount to revocation. [ibid.] 


Where & member votes on the amendments but 
leaves his proxy to vote on the substantive scheme, 
the authority of the proxy to vote on the sub- 
stantive scheme cannot be held to have been re« 
voked, and the proxy's vote is valid. [p. 472, col, 1.] 


The executor, liquidator or receiver of a member's 
estate is not entitled to vote, where the Articles of, 
Association expressly confine the right to vote to 
EI “who have been duly registered as members". 
ibi 

Llewellyn v. Kasintoe Rubber Estates (6), distingu» 


: ished; 


A vote is good or bad at the time when it is 
recorded and no: subsequent ratification can. vali- 
date a vote given by an unauthorised person. {p. 472, 
col. 2; p. 413, col. LJ, 

A vote by proxy is not invalid merely because the 
Dy does not bear the date of its execution. ([p. 473, 
eo. 

A proxy, lodged within time is not revoked by 
another proxy by the same member which is lodged 
after the expiry of thé time and which is 'conse- 
(ibid. ] 

A proxy is chargéable with a duty.of two annas 
under s. 3 of the Stamp Act and Art. 52 of the 
Schedule to that Act. An unstàmpeéd proxy is-in- 
valid and should be rejected by ʻa Court in con- 
sidering whether an arrangement under s. 153 of the 
„Act has been approved-by a statutory majority. [p. 
“478, col. 2; p. 475, col. L.J 

The question whether a stamp has been properly 
cancelled -is a question of fact to be determined upon 
the facts of each case. [p. 474, col. 2.] 

Where a. single line was drawn across the face of 
the stamps in certain .proxies, some parallel linea 
were drawn across the stamps in some others and 
two lines crossing each other at an angle were drawn 
over the stamps in certain others: 

Held, that all the stamps were, under the circum- 
stances, duly cancelled. [p. 475, col. 1.] ` 

The process of: cancelling & stamp need not be so 
thorough that no evilly disposed person can in any 
eL aT render the stamp fit for further use. [p. 474, 
eol, 2 

Virabhadrapa v. Bhimaji (8), Anandrao x. Daolat- 


rao (9) and Ralli v. Caramalli Fazai (10), commented . 


upon. 
McMullen .v. Sir Alfred Hickman Steamship .Co., 


Ltd, (11) and Mahadeo Kori y. Sheoraj Ram Teli (12), 


relied on. 

A Court has ample power under B. 153 of the 
Companies Act to settle a form of proxy and any 
substantial failure to comply with the Court's direc- 
tion would invalidate the proxy. [p.475, cols. 1 & 2.] 

In re Inter-Oceanic Railway of Mexico (13), In a 


-Magadi Soda Co. (14) and Inre English, Scottish & 


Australian Chartered Bank (15), relied on. 
In determining whether a scheme ought to ba 


‘sanctioned what the Court has to do isto seo, firs; 
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of all, that the piovisions of that Statute have been 
complied with; and, secondly, that the majority 
has been acting bona fide. The Court also has to 
see that the minority is not being overridden by a 
majority having interests of its own clashing with 
those of the minority whom they seek to coerce, 
Further than that, the Court has to look at the 
scheme and see whether it is one as to which 
persons acting honestly, and viewing the scheme 
Jaid before them in the interests of those whom they 
represent, take a view which can be reasonably taken 
by businessmen. |p. 476, col. 2.] 

In re Alabama, New Orleans, ete., Ry. (5) and In re 
English, Scottish & Australian Chartered Bank (19), 
relied on. 


Mr. B. J. Desai, for the Company. | 


-Messrs. Munshi and Lalkaka, for 
Motishaw. | 
. Mr. Jinnah, for Bhaidas Maganlal. 

' Mr. Little, (with him Mr. Kanga), 


Advocate General, for some of the share- 
holders, in support of the scheme. 

Mr. K.M. Taleyarkhan, for some of the 
shareholders, opposing the scheme. | 

JUDGMENT.—This isa petition by 
the Tata Iron [Steel Company, Limited, 
under s, 153 of the Indian Companies Act. 
The membersof the Company are of four 
kinds:—(1) first preference shareholders; 
(2) second preference shareholders; (3) 
ordinary shareholders; and (4) deferred 
shareholders. The first preference share- 
holders are entitled to a fixed cumulative 
dividend at the rate of six per cent. per 
annum calculated on the profits of the 
Company in any one year. The second 
preference shareholders are entitled to a 
similar dividend at the rate of seven anda 
half per cent. per annum. After these 
dividends have been paid, the ordinary 
shareholders are entitled to* à non-cumu- 
lative dividend up to eight per cent. and 
then the deferred shareholders come in, 
and are entitled toa non-cumulative divi- 
dend up to twenty-five per cent. per annum. 
Thatisto say, the profits, which it is 
determined to distribute every year, are 
devoted to paying dividends first to first 
preference shareholders, then to paying 
the second preference shareholders, and 
when their claims are satisfied to paying 
in turn the dividends due to the deferred 
and the ordinary shareholders. The 
surplus profits, -if any, are to be divided 
halfand:half between the holders of the 
ordinary shares and holders of the defer- 
ted shares by way of additional dividends. 
It may be added that in winding up the 
preference shares rank in priority to the 
ordinary and deferred shares of the Com- 
pany both as regards capital and dividend 


r 
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‘due before the commencement of the 


winding up. The dividend due tothe first 
preference shares has been practically paid 
off, and we are not concerned here with 
those shareholders or their rights. But 
owing to the failure of the Company to earn 
sufficient profits no dividend has been paid 
on the second preference shares since 
April 1, 1922, and the arrears up to March 
31, 1926, on such shares amount to 
Rs. 29-12-4 per share. 

The facts which led: up to the present 


. application are shortly as follows:— 


In 1924 the Indian Legislature enacted 
Act XIV of 1924 which is expressed to be 
“An Act to provide for the fostering and 


. development of the steel industry in Britieh 


India". Section 3 of that ÀÁct. provides for 
payment of bounties to any Company manu- 
facturing steel railaand fish plates. Sec- 
tion 4 provides for similar bounties cn 
Railway waggons. In respect of both these 
bounties, speaking broadly, the condition 
is that these things should have been 
manufeetured in British India from 
materials wholly or mainly produced from 
Indian iron ore or at least that a substantial 
portion of the component parts should 
have been manufactured in British India, 
On September, 15, 1925, the question of 
granting bounties to this Company came 
before the Legislative Assembly of the 
Government of India, and pronouncements 
were made bythe Member for Oommerce 
and the Finance Member which will be 
found set out in the petition, A sum of 
Rupees seventy lacs odd was sanctioned by 
the Assembly. But the announcements made 
by the responsible Members of the Govern- 
ment of India indicate quite clearly that 
Government is not prepared to conti- 
nue these bounties unless the Company is 
willing to take such measures as are 
indicated to place their finances on asound 
basis. To putitshortly, the Government 
of India appear to take the view that they | 
are unwilling to. allow these bounties to 
be devoted entirely to paying off the arrears 
of dividends due to second preference 


.Bhares to the complete exclusion of the 


ordinary and deferred shareholders. It 
may be noted that by virtue ofs. 6 -of the 
Act a statutory inquiry is to be held as to 
the extent, if any, to which it is necessary 
to ccntinue the protection of the steel 
industry and as to the dutiesand bounties 
which are necessary for .the purpcee of 
conferring such protection. It will also bg 
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Been from the terms of ss, 3 and 4 that the 
bounties are limited to a period of three 
years, The position, therefore, is that it-is 
doubtful whether the Company would conti- 
nue to get any bounty unless they did 
something to meet the expressed wishes of 
the Government of India, and it is out of 
that position that the present petition has 
arisen. It will be.seen that under the 
constitution of the Company the whole of 
thebounty would go:to paying off partially 
atileast the arrears of dividend due to 
the second preference shareholders, and 
nothing would be left for division between 
the ordinary and deferred share-holders. 
A Oompany faced with such a position as 
this must carefully consider what is the 
best-course to follow in order to secure a 
continuance of those bounties. It may be 
said of course—and it has been said—that 
there is no guarantee that the bounties 
will continue. But though in a sense it 
is true, a business man in such a case would 
surely dothe utmost in his power to secure 
that the bounties should continue, The 
present scheme was devised by the Directors 
of the Company to meet this position and it 
is putforward as an arrangement for the 
sanction of this Court under s, 153 of the 
. Indian Companies Act. 

On August 3, 1926, the Company entered 
intoagreements with one of each of the 
three classes of shareholders affected. On 
August 16,1926, the Court was moved to 
convene separate meetings of these three 
classes ofshareholders, and on August 19, 
an order to that effect was made. Meetings 
were held on October 1, 1926, the Ohairman 
being Sir Dorab Tata who was- appointed 
in that behalf by the Oourt’s order of 
August 19. The result of these meetings 
has been reported to the Court by the 
Ohairman in accordance with the directions 
given in that order,and the Company, by a 
petition dated November 10, 1926, asked the 
Oourt's sanction to the arrangement. The 
Company are supported at the hearing by 
two groups of second preference share- 
holders who have separately engaged 
Counsel, and the petition is opposed by two 
other groups of shareholders who likewise 
have separately briefed Counsel and by one 
shareholder who appears in person. 

A very large number of objections have 


been formulated to the the scheme. They 
fall broadly under three divisions:— 
(L) Whether ‘the requirements of the 


Btatute arecomplied with? 
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(2) Was there a statutory majority? 

(3) Ought the scheme to besanetioned on 
its merita? ‘ 

Objections have been formulated in two 
affidavits one by Ratanchand Khimchand 
Motishaw on November 26, 1926, and the 
other by Parashuram Detaram Shamdasani 
dated November 28, 1926. An objection 
has also been taken on the part of those 
shareholders who support the scheme to 
certain votes recorded against the scheme, 
and thatobjection has been formulated in 
the affidavit of H. F. Groombridge dated 
November 29,1926. I may say here that 
in the course of the hearing a number of 
objections were suggested by one party or 
the other but I declined to entertain any 
point which had not been definitely formu- 
lated before the hearing. Ifina matterof 
this kind parties are allowed to put forward 
objections at any.stage of the proceedings 
the hearing could not be concluded within 
a reasonable time, As it was, it lasted for 
some six days. 

I wil first deal with the objections 
falling under the first head. The general 
description which I have given of this class 
of objections is. not strictly accurate, and 
it is necessary to formulate them in detail 
before they can be considered. They are 
as follows:— 

1. Whether the proceedings were com- 
petent? [The objection taken is that the 
persons who initiated these proceedings 
could not do so without authority from the 
Company conferred upon them at a general 
meeting], 

2, Whether’a scheme can be sanctioned 
which effects- alterations in the Memoran- 
dum or Articles of Association without pro- 
ceedings having been taken under the Act 
in the manner laid down by the Act for tha 
purpose of effecting such alterations? 

3. Whether the meetings were duly called, 
held and conducted? 

The objection taken, so far.as I wasable 
to grasp it, was that there was insufficient 
notice and insufficient explanation of the 
scheme; also that the three classes inta 
which the members were divided for the 
purpose of the three separate meetings 
were not classes into which they ought to 
have been divided, the reason being that 


' those three classes did not correspond ta 
the real conflicting interests. 1 am, how- - 


ever, constrained to say here that it was- 
often difficult to understand precisely 
what Mr. Shamdasani meant to convey, 


— 
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It wil be convenient here to set out 
shortly the nature of the scheme, for what 
I may call the general objections last set 
out depend to some extent upon the ques- 

: tion of the interests of the various classes of 
share-holders. The scheme is set out 
. in schedule A of the petition. It provides 
fora payment of Rs. 3-12-4 per share on 
account of the arrears of dividend due to 
the second preference shareholders, The 
: balance Rs. 26 is to carry interest at four 
per cent. The surplus profits, after paying 
six per cent. dividend and seven and a 
half percent. dividend due to the first and 
second preférénce shareholders are to be 
divided half and half. The first half to 
goto pay off the arrears of the dividend 
‘due on the second preference shares 
amounting to Rs. 26 per share, and the 
other half to be divided into two equal 
portions and devoted to paying the divid- 
end on the ordinary ‘and deferred share. 
The second preference shareholder gives 
up-his preferential right to whole of the 
surplus profits and receives in return in- 
terest of four per cent. on the arrears. In 
all ‘other réspects the rights of these three 
-classes of eháreholders appear to be 
unaffected‘and when the drrears of Rs. 26 
‘per share have been paid off, the parties 
-will stand -on ‘precisely the same footing 
as they stood, apart from the scheme now 
proposed. The ‘schemes is no doubt 
‘adverse to the interests of the second pre- 
ference shareholders in the sense that they 
. get less than they would get if no such 
scheme was put forward, The question 
is whether the sacrifice is,one which a 
prudent business man would think worth- 
-while in order to ‘secure the advantage of 
interest of four per cent. on the arrears 
-and in order to meet the wishes of the 
Government of India, and thus secure, if 
. possible, the continuance of the bounties. 
I shall refer to this matter later, while 
considering the merits of the scheme. 
. But itis necessary to understand what it 
is forthe purpose of judging the validity 
of one of the objections taken to the 
meeting by which it was considered. . 

As to the firat of these three general 
objections the steps necessary to be taken 
appear from the section. First, there 
must be an arrangement propcsed between 
the Company and a class of its mémbers. 
Here the dffidavit ‘upon which the Court's 
order to hold meetings was obtained is 
accompanied by copies of three agreements 
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one on behalf of each of the three classes 


of members affected. Those agreements 
beer the common seal of the Company and 


nt ei EE 

*The article ran as follows:—The management 
of the business of the Company shall be vested in 
the Directors and the Directors, in addition to tha 
powers and authorities by these presents or other- 
wise expressly conferred upon them, may exercise 
all such powers and doall such acts and things as 
may be exercised or done by the Company, snd are 
not hereby or by law expressly directed or required 
to be exercised or done by the Company in’ general 
meeting, but subject nevertheless to the provisions 
ofthe said Act and of these presents, and to any 
regulations from time to time made by the Com- 
pany in general meeting ; provided that no regula- 
tion so made shall invalidate any prior act of the 
Directors which would have been valid if such re 
gulation had not been made, 


AN 
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or the memorandum. We arenot concern- 
ed with that at this stage. It may be 
that the proposal, if the Court decides 
upon it to direct a meeting and if the 


statutory: majority approves it and if the: 


Court then sanctions it, may in the result 
involve such alteration. But that consider- 
ation cannot be invoked to cut down the 


wide powers conferred upon the Directors- 


by Art. 122. I am not impressed by the 
&rgument sought to be deduced from the 
words “The management ofthe business 
ofthe Company". It may be necessary for 
the purposes of such management to make 
a proposal under s. 153, The Directors can 
do whatever the Company ean do subject 
io the restrictions expresssd in the articles. 
There is nothing in the articles or in the 
law to require that a bare proposal to 
alter the memorandum or the articles 
shall -be made by the Company in general 
meeting. Whether without a resolution made 
at a general meeting the Court can, under 
8. 153, sanction a scheme which involves 
an alteration ofthe memorandum or the 
articles is a distinct question. I have 
been referred to Palmer’s Precedents, 
Vol. II, page 965, for the procedure to 
be followed, andI can find no indication 
that a meeting ofthe Company is a condi- 
tion precedent to a proposal. Indeed, in a 
‘ Scotch case Bruce Peedres Co. v, Bain 
(William) & Co. (1) it was held that the 
. Directors had power to initiate proposals 
under s. 1200f the Statute of 1908. 


I hold that the proposal was made by 
the Directors and that they had power to 
make it on behalf of the Company. There- 
fore, there is a proposal by the Company 
validly made, and placed before a meeting 
by the order of the Court, The petition 
for sanction of the schéme is made by the 
managing agents, Their powers are defin- 
ed in Arts. 129 to132 and in the agreement 
which is schedule B to the articles. Para- 
graph 4 of that agreement gives them 
power, inter alia, “to institute, conduct, 
defend, compromise, refer to arbitration 
and abandon legal and other proceedings 
and claims by and against the said Com- 
pany”. Isee nothing in the constitution of 
this Company or in the law by which com- 
panies are governed to deprive these words 
of any of the force which prima facie they 
possess, They are amply sufficient to confer 
upon the managing agents authority to 


(1) (1918) 8. Q. 781. 
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make this petition, It is unnecessary to 
consider the position of the firm of manag- 
ing agents or their Director Mr, Gandhy as 


members of the petitioning Company and” 


the right to petition in that capacity. 


Inow come to the second of the general, 
objections. It is urged that the Company 


must take proceedings to alter the memo- 


randum and the articles before the Court 
ean sanction a scheme involving . such 
alteration. The Act is capable ofa con- 
struction which: may seem to favour this 
argument, but there is authority so clear 
upon the point that it is unnecessary to dis- 
cuss it at length, It is enough to point 
out thats. 153 does not contain any express 
requirement of this nature, and it would be 
most inconvenient were its terms cut down 
bys. 10. But to come to the authorities, 
The case of In re Palace Hotel, Lid. (2) is 
one where a scheme was put forward which 
involved an alteration of the Memorandum 
of Association (vide page 443). The question 
considered was whether the scheme fell 
within &.45 the conditions of which had 
not been complied with. (The references 


are to the English Statute). The section is- 


identical with s. 54 ofthe Indian Act. It 
was held that as & 45 was inapplicable 
the scheme could’ be sanctioned under 
s. 120. The question whether this could 
have been done had s. 45 been applicable 
was left open. The next case upbn the 
point is In re Schweppes (3) Though the 
Scheme did not in faet involve an alteration 
ofthe memorandum the Court held that 
even if an alteration had been involved 
the scheme could have. been sanotioned 
under s. 120 so long as it was outside s. 45. 
The last caseis In re Nordberg, Ltd. (4). 
"Neville, J., followed the previous deci- 
sions, He says (page 441*):— 

* Ag I understand the authorities you can 
under s. 120 alter the rights conferred by 
the memorandum upon preference share- 
holders, provided that in so doing you 
avoid consolidating shares of different 
classes or dividing shares into shares of 


different classes 


He regarded s. 45 (page 441*) “not an enabl-- 


(2) (1912) 2 Oh. 438; 81 L. J. Oh. 695; 107 L. TT. 521; 
19 Manson 295; 56 S. J, 649. i 
(3) (1914) 1 Ch. 332; 83 L. J. Ch. 296; 110 L. T. 246; 
21 Manson 82; 58 S. J. 185; 30 T. L. R. 201. - 
(4) (1915) 2 Ob. 439; 84L. J. Oh. 830; 598. J. 
T. Š 
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ing section as its form would suggest, but a 
section limiting the generality of the power 
under s, 120 to make arrangements with 
regard to capital which alter the terms of 
the Memorandum of Association.” 

The general result appears to be this 
that where the Act lays down an express 
procedure for altering the memorandum it 
is doubtful whether it is not necessary to 
fallow that prccedure, before applying for 
sanction under s. 120, but where that is not 
so the Court can under s. 120 sanction a 
Bcheme which alters the memorandum. I 
have considered the other cases cited, but 
those discussed are the most recent authorit- 
ies upon the point. I follow these cases. 
This objection, therefore, fails. : 


Inow turn to the third of the general 
objections. Itissaid:— | | 

(i) There was not sufficient information 
given to enable the shareholders to under- 
Btand the scheme. ; ' 

(ii) There was no sufficient explanation 
given'at the meeting. i f 

(iii) There was a conflict of interest 
between the second preference shareholders 
inter s2. 


Ther» is nothing in all this. Shareholders 
are presumed to know their own rights. The 
proposal is not a difficult one to understand. 
The notice to the shareholders was ac- 
companied bya statement giving sufficient 
particulars to enable any shareholder to 
inform himself fully of that which was 
intended. lt was in no way the duty of the 
Chairman appointed by the Court to reply 
to such queries as Mr. Shamdasani chose 
to put to him. The Chairman made a 
statement which was sufficient in view of 
what had already been done. The proceed- 
ings followed the ordinary form appro- 
priate to such Cases. 

Tt is said that some second preference 
shareholders also held ordinary shares, 
and itis part of Mr. Shamdasani’s griev- 
ance that the meeting did not consist of 
what he terms “pure preference share-hold- 


ers". He has cited certain cases where: 
it has been held that it was wrong to place ` 


in one class two groups of creditors or mem- 
bers whose interests were obviously in 
conflict. But in such a case as this there 
is no clear line of demareation and no 


other grouping is practicable, as a very 


little reflection will show. For instance, 
is it possible to exclude second preference. 


shareholders who hold ordinary ‘shares ? 


108 L O, 1988 


Are they not entitled to be heard ? Isthere 
to be another meeting of those persons ? 
The plain fact is that it is not practically 
possible to meet such meticulous argu- 
ments asthese,and Mr. Shamdasani could 
suggest nothing beyond a meeting of “pure 
second preference shareholders". The 
leading case as to schemes of this nature is 
In re Alabama, New Orleans etc., Ry. (8). At 
page 239* Lindley, L.J., says with reference 
to a similar argument :— 

“Now, itis said, and said with truth, 
that some of the majority held second de- 
bentures ; and it is also said,that some of 
the majority were share-holders holding a 
considerable amount of shares; and it is 
urged that they voted not simply as first 
debenture-holders, and were not looking at 
the matter from the point of view of first 
debenture-holders, but from the point of 
view ofsecond debenture-holders, and of 


interested shareholders, Thatstateofcompli-. 


cated interest would not prevent them from 
voting, but it would necessarily induce the 
Court tolook with caution and care at the 
effect of what was done at that meeting.” 

That is all that need be said upon this 
matter. I would only add that these objec- 
tions were not urged by Mr. Munshi in his 
full and careful argument, 


Inow turnto objections of the second 
class and the question of the statutory 
majority. Iam not coneerned here with 
anything more than a numerical majority, 
Itis conceded that in point of value there 


is something very much more than the . 


three-fourths requirad by the Statute in 
favour of the scheme. The majority which 
I have to consider is the numerical majority 
at the meeting of the second preference 
shareholders. The Chairman has reported 
that the majority in favour of the scheme 


is 24, That majority, according tothe re-. 


quirements of s. 153, must be a majority 
of those present at the meeting either in 


person or by proxy. It follows that any. 
person present and not voting countsas a- 


vote against the scheme. And ifany in- 
dividual vote of any such person is disallow- 
ed that too will count as a vote against the 
scheme. 
by proxy only, if a proxy is sucessfully 


impeached, the vote given on that proxy 


(5) (1801) 1 Ch. 213; 60 L, J. Oh. 221; 64 L. T. 127; 2 
Meg. 377 


eg. 377. 
*Page of (1891) 1 Ch.—[Ed.] E E 
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simply goes out for the proxy being|in- 
valid the voter is not present at all, | 

-The following are the objections raised 
to the votes given in favour of the scheme:— 


(a) Persons who were present but did 
not vote and whose votes were givenon 
their behalf by their proxies. 

(b) Persons who voted on the amendment 
proposed but didnot vote on the substan- 
tive proposal but whose votes on the sub- 
stantive proposal were recorded on their 
behalf by their proxies. 

(c) Proxies signed by (1) Receivers, (2) 
Executors, and (3) Liquidators.: 

'(d) Proxies given by Fazalbhai Ibrahim 
andOompany Limited in favour of Abdulla 
I Rahimtulla a Director of the said Com- 
pany. This also involves the question 
whether if the proxy be invalid the said 
Oompany can be held to have recorded a 
valid vote through its Directors. 

(e) Proxies which were alleged to be con- 
ditional. 

'(f) Proxies signed by ore only of the 
joint holders of a share. 

(g) Proxies given or votes. recorded by 
certain persons holding powers-of-attorney 
from shareholders. 

(h) Undated proxies. - 

(i) Proxies signed by shareholders who 
subsequently signed other proxies as ex- 
plained in para. 18 of Motishaw's affidavit 
dated November 28, 1926. ; 

(j Proxies. given by persons who were 
debtors to the Company. f 

(k) Proxies which are alleged tobe not 
stamped in accordance with the require- 
ments of the Indian Stamp Act. 


(1) Proxies which are not in the form. 


approved by the Court. 


A question arises before these points 
can be determined, that isto say, how far 
the Articles of Association can be invoked 
as regulating the procedure to be followed 
at the meeting. Section 153 of the Indian 
Companies Act saysthat themeeting shall be 


“called, held and conducted in such manner . 


asthe Oourt directs.” In this respect it 
differs from the corresponding section— 
B. 120 of the English Act. The orders of the 
Courtin this case contain certain directions 
as to the conduct of the meeting, but in 
many minormatters no directions have been 
given. On those matters what is the posi- 
tion? For the Company it is urged that 
we must be guided by the Articles 
of Association, for the objectors that 
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‘far as they are applicable. 


am^ 


we should have recourse to’ the Oom- 


mon Law. There is. no authority upon ;~~ 


the. point. This is not a case of &' 
creditor's meeting, but of a meeting. of . 
the holders of second preference shares. 
Meetings of this kind are within the scope 
of the articles being indeed specially pro- . 
vided forin Art, 14 and by virtue of s. 21 
of the Act the members of the Company are 
bound inter se to observe all the provisions . 
of the articles, This being ‘so ' though. 
“Court meetings aresubject to the directions. 
of the Court, where no express direction . 
is given the articles must be looked to so 
Putting the 
matter another way ifthe Act did not give : 
the Court any power to make directions 
for the conduct of the meeting what would 
be the procedure? The answer must, I 
think, be that the articles must be looked 
to. That is also what the Court must be 
taken to intend where no special directions 
are given. It is no answer to say that 
certain of the articles cannot be applied to a 
meeting of this nature. I am of opinion that 
where they are applieable they should be 
applied. The bearing of this matter will 
be apparent when the specific objections 
come to be considered. 
I now take the objections in detail. 


(a) Persons who were present but did mot 
vote and whose votes were given ontheir behalf 
by their proxies, s 

A person to whom a member gives a 
proxy is that member's gent for the purpose 
of voting. The authority of an agent may 
be revoked expressly or by implication, but 
unless and until it isso revoked that au- 
thority continues. Here it is argued that 
the conduct of thé. member in being present 
isan implicit revocation. Iam unable to 
take that view. If a man is present and - - 
allows ancther.to act for him presumably 
he approves what that other does. A vote 
by a member personally revokes the author- 
ity of his proxy (Halsbury’s Laws of England, 
Vol. V, p. 254). That is a different matter. 
A member who votes indicates unmistak- 
ably that he does not wish any other person 
to vote for him. These votes are good, 


(b) Persons who voted on the amendments 
proposed but did not vote on the substantive 
proposition but whose votes on the substantive 
proposition were recorded by their proxies: 

The same considerations apply here. 
There is no authority upon the point. The 
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question is what inference is to be drawn 
from the membér's conduct. The form of 


Ww proxy gives authority "To vote for me and 


in my name for thé said schemé either with 
or without modification as my proxy máy 
approve.” Théamendments to the scheme 
were taken en bloc and certain members 
voted agdinst them, but when the time came 
to vute on the substantive scheme they: 
abstained from voting. It is not easy to 
decidé what these persons meant, but the 
same considerations apply as to the last 
case, Presumably they did not desire to 
revoke the authority so far as it empowered 
the proxy to voté on thé substantive scheme. 
I hold these votés &re good, 


(&) Proxies sighad by (4) Receivers; (it) Ex- 
ecutors; (iii) Liquidators. 


“If would seem that apart from speciál 
provisions to the contrary, the executors or 
administrators of a deceased member or 
the trusteesin bankruptcy of a bankrupt 
member may exercise the voting rights of 
the deceased orbankrupt méniber" (Stiébel’s 
Company Law and Precedents, 2nd Edn. 
(1920, Vol. I, p. 365). Artiele 84 of the 
Articlesof Association of this Company would 
appear to confine the right to voté at a 
general meeting to persons “who have 
been duly registered for three months pre- 
vious to such meeting” and by the defini- 
tion in Art. 2 "shareholders on members” 
means the duly registered holders from 
time to time of shares of thé Company. 
Articles 32 and 33 provide for the registra- 
tion of the names of executors. There are 
thus special provisions here Which prevent 
an executor from exercising the voting 
rights of a deceased share-holder. But itis 
argued that for the purposes of. 153 this 
prohibition does not apply, and that the 
estate of a deceased share-holder cannot be 
bound unless the executor is entitled to 
vote. Reliance is placed upon Llewellyn v. 
Kasintoe Rubber Estates (6). I do not think 
that case supports the proposition. The 
facts, there were that there was a méet- 
ing for the purpose of s. 192 (1) of the 
English Act. Oertain executors did not 
vote at that meeting, but sought to exercise 
the power given to members not voting 
by cl. (3) of the section. It, was held that 
they could do so. The caseis no authority 
on the right of an executor to vote. In- 


..(& (1914) 2 Gh. 670; 84 L. J, Oh, 70; 58 S.J, 808; 
$0 T. L. R. 683, 2 
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deed at-page 684* of the Report Switifen 
Eady, L. J. say s:— 

"It is said in this case that tlie sub- section 
can only réfer to living members because: 
it provides for the member not voting for 
the resolutions, and it is said that unless- 
there is a living member there isno right 
to attend meetings and vote. But the 
estate of a deceased member can never 
have voted for the resolution, as the execu- 
tors have no right to attend the meet- 


The learned Judge plainly was of opinion 
that by reason of Art. 37 ofthe articles of 
that Oompany an executor could not ex- 
ercise the voting rights of a deceased : 
member, though he could exercise the right 
to dissent given by sub-cl. (8) of the section. 
Í have already stated that the Articles of 
Association must apply as far as possible to 
the proceedings at this meeting. The result 
is that any vote given by an executor on 
behalf of a deceased member must be dis- 
allowed, and, in my opinion, it. is-not pos- 
sible to distinguish the case of a liquidator 
or a Receiver. | 

These votes are bad. 

(d) Proxies given by Fazalbhai Ebrahim 
and Company in favour of Abdulla I. Rahim- 
tulla, a Director of that Company. - 

The Company styled Fazalbhai-Ibrahim 
and Company isa member ofthe Tata [ron 
and Steel Company. Abdulla I. Rahimt- 
ulla isa Director of the former Company. 
A proxy form was signed by him -and on 
that proxy the vote of Fazalbhai Ibrahim 
and Company was recorded in favour 
of the scheme. It is conceded that the 
proxy is not valid as the seal of the Com- 
pany was not affixed in the presence of the 
Directors. But it is agreed that the vote is a 
good vote nevértheless. The argument is 
that Abdulla I. Ebrahim éould voté for the 
Company of which he was a Director on being 
empowered to dö so under s. 80 of thé Act, 
That is to say, bya resolution ofthe directors 
of that Company: It is conceded that at the 
date when the vote was recorded (October, 
l, 1926) there was no stich resolution. But 
it is said, a resolution was passed on 
October 27, which validated the vote. Tha 
argument is- based on the principle of 
ratification (Indian Oontract Act, è. 196). I 
cannot: accede to it. In my opinion a vote 
is good or bad at the time when itis re- 
corded and no subsequent ratification can 
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cure the defect, Here the vote was void ab 
initio. 4 


(e) Conditional proxies. 

The form of proxy was settled by the. 
Court. It contains the words “To vote for 
me and in’ my name...the said scheme 
either with or without modification as {my 
proxy may approve.” In this case the word 
"for" has been entered by the member. 
signing the proxy and he has added after 
the word cited “provided that the modifi- 
cation if any should be favourable to second 
preference shareholders,” There is no quea- 
tion of apy modification, and I see no 
reason for questioning thevote as a vote 
in favourof the scheme. The added words 
are too vagae to have any meaning. In 
any view ths proxy acted within the authori- 
ty given to him. 

The votes are good. 


(f) Proxies signed by one only of the joint 
holders of a share. 

This objection is met by Art. 86 of the 
Articles of Association. 


: (g) Proxies given or votes recorded by per. 
sons holding powers of-attorney from 
members. . 

Alist of eighteen of these powers has 
been. put in (Ex. 2) In four cases the 
originals are produced. Three of these are 
admitted by Mr. Munshi to be adequate. 
The fourth is No. 504. Power No. 3856. 
It contains the following words “Also to 
appsar and to represent me at any meeting 
of any joint stock Company in which I 
am interested as a shareholder or debenture 
holder or preference shareholdér, or as a 
member or otherwise and to vote there, 
and also to grant proxies to any other 
person ete, eto." These words are sufficient, 


Às to the remaining fourteen, the origi- . 


nals are not forthcoming. An argument 
lias arisen as to whether secondary evi- 
dence is admissible of the contents of the 
originals. The matter is fairly within s. 
65(c) ofthe Indian Evidence Act, and 
&ny Secondary evidence is admissible. 
Here wé have the affilavit of D. S. Dhabhar 
and sofar ashe gives an account of the 
contents from his own knowledge his evi- 
dence is good secondary evidence. In 
some cases copies are produced. I do not 
propose to diszuss each of these cases in 
detail. There is one which must be rejected 
No, 648, para, 2 (g) of Mr. Dhabhar'a 
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affidavit. The others are, in my opinion, 
sufficiently provedand give theright to 
vote. 


(h) Undated proxies:— TRES 
* The objection is that certain proxies do 
not bear thedate of execution. I note it: 
but it hardly requires discussion... The 
proxy was lodged within the time allowed 
“and before the date of the meeting. I can 
understand that an omission to state the 
date of the meeting may be a serious 
defect, but as for the date of execution I 
can only say "de minimis.” No authority 
has been cited for questioning a proxy on 
such grounds, . 


(i) Proxies signed by shareholders who sub- 
sequently signed other proxies. f 

The case may be stated thus. A signed 
a proxy in favour of B. The time for 
lodging proxies ends two days. before 
the meeting. The proxy in favour of 
B is lodged in time. A then signs a 
second proxy in favour of C and lodges it 
after the expiry of the time. This proxy 
being out of time was rejected without 
scrutiny. ls the first proxy revoked ? 

In my opinion the first proxy is not revok- 
ed unless there is notice of the second 
proxy. Admittedly there was no express ` 
notice. It is urged that there was con- 
structive notice, but there was no duty to 
scrutinize the proxy to ascertain whether 
there was an earlier proxy by the {same 
shareholder. In the cases in question the 
proxies were sent en bloc with a letter, 
but tha letter contained no indication of 
any intention to revoke any earlier proxies. 
In these circumstances it is as though A 
had recorded to himself his intention to 
revoke the proxy given to B. The objeó- 
tion must fail. 


(j) Promies given by persons who were 
debtors to the Company. 

This is covered by Art. 83. I see no 
reason to exclude the operation of this 
article. Such votes must be disallowed 
whether given in person or by proxy. 


(k) Proxies which are’ alleged not to be 
stamped in accordance with the requirements 
of the Indian Stamp Act. i 

It is conceded that a proxy is chargeable 
with a duty of two annas by reason of 
s. 3 of the Indian Stamp Act and Art. 52 
of the Schedule to that Act, That is I 


414 | 
think the correct view. The objectioa 
taken is that on certain proxies the stamp 
has not been “cancelled so that it cannot 
be used again” and that, therefore, these 


proxies must be deemed to be unstamped | 


83 provided by s. 12 (2). "Therefore, 
it is urged that by virtua of the first 
paragraph ofs.35 such proxies cannot be 
admitted in evidence oracted upon. The 
reply sought to be made is two fold. Firat, 
it is argued that it is unnecessary for the 
Company to put the proxies in evidence, 
or to ask the Court to act upon them. 
Secondly, that inthe fact the stamps have 
been cancelled in an effectual manner. 

The first partof the argument is over- 
subtle, As | understand it, it proceeds thus: 
By Art. 94-B the Ohairman is sole Judge of 
the validity of every vote. Section 35 of 
the Indian Stamp Act does not apply to 
the conduct of the Chairman in admitting 
a vote. The only question for the Court 
is whether the votes were rightly allowed 
by the Chairman and in deciding that point 
the Court nead not prima facie consider 
whether the proxies are stamped or not. 
Prima facie the chairman is right. There- 
fore, the Company is not seeking to put 
the proxies in evidence or to ask the Court 
to act on them. The burden of proving 
that the votes were wrongly admitted is on 
the objectors and they must make out their 
objection. Itis they who seek to put the 
proxies in evidence, 

[t may be that I have not fully grasped 
the point but if it is as I believe it to be, 
the plain answer appears to me to be this. 
The scheme ofs. 153 of the Indian Oom- 
panies Act is that the Court directs a 
meeting and appoints such person as it 
thinks fit to be Oha?rmam. After the meet- 
ing isheld it is for the Courtto determine 
on the materials before it whether the 
arrangement is approved by a statutory 
majority. Inso doing the Court will con- 
sider all the matters before it. It is not 
very profitable to consider on whom the 
burden of prooflies but it may be con- 
caded that the Chairman's report i3 prim: 
facie proof though I must not be taken to 
concede that Art, 94-B applies to a Chair- 
man appointed by the Court. But sosoon as 


the report is challenged by counter-proof. 


it is for those who seek to support it to 
oso. Here I have an affidavit that such 


and such votes are invalid on. the ground. 


that the proxy is invalid. IfI hold that 
such votes are valid and proceed to sanction 
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the scheme Ido in effeot act on the proxy. 
That isthe plain position. The objector- 
says on oath “The vote-of A is invalid 
beeause the proxy which he signed is 
unstamped," Should that objection be 
sustained ornot? It depends on the evi-: 
dence offered tin rebuttal. The Company 
may offer none, but without putting the: 
proxy in evidence itis dificult to see how 
What other 
evidence can be given except the best evi~- 
dence, the proxy itself? And if they rely. 
on the proxy they ask the Court to act on 
it. 

The second question is, as. I understand 
it,a question offact, ‘Have these stamps 
been cancelled so that they cannot be used 
again? (Vide s. 12 (2) of the Indian 
Stamp Act)” Ifail to see how this can 
bein any sense a question of law. “If, as 
I believe, it be accurate that the question 
isonewhich is to be determined upon 
thefacts of the case, n0 one case can be 
an authority for another". [London Joint 
Stock Bank v. Simmons (7).] The Legislature 
I take it, says what it ‘means and that is 
that the stamp in its cancelled condition 
cannot be used again. It does not say 
that the process must be so thorough that 
no evilly disposed person ‘can in any 
mannerrender the stamp fit for further 
use. Indeed the process which the Legis- 
lature declares to be adequate in s. 12 (3) 
might be defeated by criminal ingenuity. 
Thereisno doubt a decision of a Bench 
of. this Oourt, Virabhadrapa v. Bhimaji 
which contains this dictum (page 

33*:— i 

“Two parallel lines drawn over a stamp 
are not sufficient to carry out that object 
(of the Legislature), because mere lines 
would not be ‘effective for the purposein 
view.” 


That is the ground of the decision and 
(with all respect) I cannot conceive that I 
am bound by it. Iam gladto ba able to 
cometo that conclusion for in this case 
therecan be no doubt whatever that the 
persons who cancelled these stamps did 
so in the bona fide belief that they were 
doing all that was necessary, and 
means which. they adopted are those. 
which are employed by thousands of per-. 


(T) (1892) A. O. 201 at p. 208; 61 L. J. Oh. 723; 66 L. ,. 
T. 625: 41 W. R. 108; 56 J. P. 614. 
(8) 28 B. 432; 6 Bom. L. R. 436. 
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tons in commercial transactions. I may 
note that the decision in Anandrao v. 
Daolatrao (9) is less than obiter so far as 
this point goes. The Judges did not pro- 
nounce any opinion onthe point. In Ralli 
v. Caramalli Fazai (10) there was “a small 
ink line upon the rightside of the stamp”. 
Again I must point out that it isa ques- 
tion of. factin such case, and I am entitled 
to my own opinion whatever dicta may be 
foundin the cases. In England the law 
is substantially the same, yet in McMullen 
v. Sir Alfred Hickman Steamship Co., Ltd. 
(11) Joyce, J., was of opinion that lines 
or across on the stamp might amount to 
sufficient cancellation. In Mahadeo Kori 
v. Sheoraj Ram Teli (12) the Allahabad 
High Court haveheld thata single line 
drawn across the stamp is sufficient. It 
js a matter of opinion on the facts of each 
case; and Lord Halsbury's dictum, which 
is so often cited, is apposite. 

It is . unnecessary to consider whether 
here, as in England, a proxy, which, as 
sich, is unstamped, can be regarded as 
& power-of-attorney and admitted on 
payment of the appropriate penalty. 
Probably not, for the ` scheme of the 
English Act differs materially upon this 
point. I note, however, that the Company 
were willing to pay the penalty upon that 
baais. É 

Of the challanged prozies four have by 
consent been selected as typical. I have 
examined them. One has a single line 
drawn across the face of both stamps, the 
second has two parallel ‘lines, the third 
three parallel lines, and the fourth two 
lines crossing each other at an angle. In 
my opinion these stamps have been cancell- 
ed so that they cannot be used again. 

I would only add that those proxies 
which are unstamped, or upon which the 
stamps have not been cancelled must be 
excluded. Any votes recorded on the au- 
thority of such proxies go out. 


(l) Proxies which are not inthe form ap- 
proved by the Court. 
. The Court has ample power under s. 153 
to settle a form of proxy. As I have 
said s. 153 is wider ‘iu its terms than 
s. 120 of the English Act. Any substan- 


(9) (1888) Un. P. J, 361. 

10) 14 B. 102 at p. 111; 7 Ind. Dec. (N. s.) 520. 

11) (1902) 71 L. J. Oh. 766; 18 T. L. R. 650. 

12) 52 Ind. Cas. 974; 41 A. 169; 17 A, L. J. 19; 1U. 
P, L. R. (A) 29, $ 
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tial failure {to comply with: the Court's 
direction would, in my opinion, invalidate 
the proxy. The form which is objected 
to departs in several matters from the 
authorized form* 

(i) It omits the marginal note (a), "If 
any other proxy is preferred strike out 
names here inserted and add name of 


.proxy preferred and initial the alteration." 


(ii) It omits marginal note (b). If “for" 
insert "for" if "against" insert "against." 

(iit) In place of the blank left for in- 
sertion of the words “for” or “against” 
as tha case may .be, the word "against" 
is printed, 

(iv) It omits footnotes (3) and (4) and 
inserts a new footnote. 

Are these substantial alterations? The 





*The authorised form was as follows:—T, tha 
undersigned Second Preference Shareholder of the 
abovenamed Company, hereby appoint Mr. Nowroji 
Bapuji Saklatvala of Messrs. Tata Sons, Limited 
and failing him Mr. Jivaji 
Dinshaw Ghandy of Messrs. Tata 
Sons Limited (a) as my proxy, 
toact for me at the meeting of 
the Second Preference Share- 
holders to be held at the Re- 
gistered Office of the Company, 
on Thursday, the 16th day of 
September 1926 at 3 o'clock in 
the afternoon, for the purpose 
of considering and, if thought 
fit, approving,(with or without 
modification, a scheme of arrange- 
ment proposed to be made bet- 
ween the said Company and the 
holders of the Second Preference 
Shares, the holders of the 
Ordinary Shares and the holders 
of the Deferred Shares of the 
said Company respectively and 
at such meeting and any adjourn- 
ment thereof to vote for me and in 
my name (d)......the said schema 
either with or without modifica- 
iion as my proxy may approve. 


(a) Tf any other 
proxy is preferred, 
strike out. names 
here inserted and 
add name of proxy 
preferred ‘and in- 
itial the alteration. 


(b) If for insert 
"for, if against, 
insert ‘against’, and 
strike out the words 
after ‘scheme’ afd 
initial such altera- 
tions. 

Two stamps of 
one enna each to 
be affixed. 


Dated this 
Signature.......... 00.010: D NANG NAH . 


NOTES. 

1. The proxy must be lodged with the Company 
st the Company's Registered Office, Bombay House, 
24, Bruce Street, Fort, Bombay, not later than two 
days before the meeting at which it is to he used. 

2, Any alteration made in the form of proxy 
should be initialled. 

8. The person to whom this proxy is given must 
be & member of the class (ie, Second Preference 
Shareholder) and must also personally attend the 
meeting to represent you. 

4. If the appointer is a corporation, then the 
form of proxy should be under {ts common seal (if 
any).and, if none, then under the hand of some 


officer duly authorised in that behalf, 


ue 
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ewe af In re Inter-Oceanic Railway of 
Mexico (18) shows how strictly the Courts 
in England deal with such matters, The 
altsrationas from the Court form in that case 
ware less material than in the case here. 
Yet it is fairly clear that William, J., 
would not have sanctioned the scheme had 
there been any real contest in the matter 
as he was of opinion that “It is of the 
utmostim portance that these proxies should 
be in the regalar form.” The same point 
was considered by Eve, J,,in a later case 
(In re Magadi Soda Co. (14).] The form 
authorized there was the same as in this 
case, but certain proxies were sent out 
with the words “for or against’ inserted 
thereby conferring adiscretion upon the 
party named to use them either for or 
against the scheme. The learned Judge 
held that those proxies were rightly re- 
jected. He said (pages 51, 52*):— 

“The object of this settled form was 
that the share holders should be compelled 
to exercise their own judgment by inform- 
ing the proxy how :he was to vote. It 
was found to be almost impossible to save 
the share holders from themselves. It was, 
therefore, of great importance that this 
protecticn should be upheld in all avail- 
able weys, and that the form settled by 
the Oourt for the sole purpose of pro- 
tecting shareholders against their own neg- 
ject should be adhered to." 

The challenged form without the margi- 
nal note (b) and with the word;"against" 
in place of the blank space leaves no room 
to the shareholder ta exercise his own 
judgment. And if that defeet is fatal in 
Englané a fortiori it should be so here 
where the forms are sent out in a language 
with which many of the shareholders are 
imperfectly acquainted, and of which some 
of them are totally ignorant. I hold that 
thése proxies must be disallowed, for I 
sea no reason for being less strict upon 
this matter than are the English Courts. 
It was suggested that the Court had no 
power to settle aform of proxy, but, how- 
ever, that may be under s. 12u of the 
Eaglish Act the words “to be called, held 
and conducted in such manner as the 
Court directs” in s. 153 of the Indian 
Act are wide enough to cover directions 
of this nature. In the case of In re Eng. 

(13) (1896) 3 Manson 162. 


(14) (1925) W. N. 50: 94 L. J. 
O. R. 70; 68 9. J. 365; 41 T. L. R. 


*Pages of (1925) W. N,—[Ed.] 


h. 217; (1995) B. & 
297. | 
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lish Scottish & Australian Chartered Bank 
(15) Lindley, L J., construed similar words, 
in s. 91 of the Companies ‘Act, 1862, ag’ 
giving the Court authority to settle a form’ 
of proxy (vide pages 410 and 411), It seems’ 
to me plain that the form of proxy is part of 
the conduct of the meating. ae 

The sole question which remains is whe-: 
ther the scheme is one which the Court 
ought to sanction. The duty of the Court 
in these cases has bean laid down by Lind- 
ley, L. J., in In re Alabama, New Orleans 
etc, Ry. (5) as follows (page 238*):— 

“What the Court has to do is to see, 
first of all, that the provisions of that 
Statute have been complied with; and, 
secondly, that the majority has been acting 
bona fide. The Court also has to see that 
the minority ie not being overridden by 
a majority having interests of iis own 
clashing with those of the minority whom 
they seek to coerce. Further than that, 
the Gourt has to look at the scheme and 
see whether it is one as to which persons 
acting honestly, and viewing the scheme 
laid before them in the interests of those 
whom they represent, take a view which can 
be reasonably taken by businessmen."  — 

That statement of the law was re-affirm- 
ed in & later case by the same learned. 
Judge in In re English, Scottish & Austra- 
lian Chartered Bank (15), 

In this case Mr. Shamdásani. has attack- 
ed the bona fides of those who have sup- 
ported the scheme, but on no substantial 
ground, so far as I could follow him. He 
suggested that the majority were primari- 
ly concerned with their interests as ordi- 
nary shareholders. It may be remarked 
that that was precisely the position in 
the first of the two cases last cited, and 
I have already drawn attention to Lind- 
ley, L. J.'s remarks upon that aspect of 
the matter However, narrowly the scheme 
is scrutinized, l see no reason to say that 
ib is not one which ean reasonably be sup- 
ported by businessmen. The matter lies 
ina nutshell. Without the bounties there 
is no prospect of any dividend on the 
second preference shares. The Govern- 
ment of India say in plain terms that 
they are not prepared to continue the 
bounties unless part at least of the bene- 
fit goes to the ordinary and. deferred 
shares. The proposition 18 Let the second 


(15) /1893) 3 Ch. 385; 62 L. J. Ch. 825; 2 R. 574; 69 
.R 


L. T. 208; 42 W. R. 4 m 
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preference? shareholders give up part of 
the bounty in the present in order to 
secure its continuance in the future." Is 
it reasonable from the.point of view of 
the holder of second preference skares 
who has no “other interest whatever? A 
business-man might reasonably say "Yes" 
That is enough. I decline to enter into 
Mr. Shamdasani’s speculations as to the 
financial soundness of the Company. Those 
speculations do no more than obscure the 
realissue. I am aware that there is force 
in Mr. Munshi's argument that the con- 
linuance of the bounties is in no case 
certain, but that is a chance which must 
be taken. Were I myself a holder of 
second preference shares I should. be dis- 
posed to vote forthe scheme. I may add 
that Mr. Munshi suggested that the second 
preference shareholders might reasonably 
be satisfied with seventy per cent. of the 
.Burplus profits leaving thirty per cent. for 
‘the ordinary and deferred shareholders, 
If the difference of opinion is merely as 
to the division of the surplus profits it 
is obvious that one man may reasonably 
accept fifty per cent. while another may 
ask for seventy per cent. I see no reason 
‘to refuse to sanction the scheme. 


The judgment just pronounced contains 
.no final statement on the question whether 
there is or isa statutory majority as I 
have preferred to deal with the principle 
involved without embarrassing myself by 
any considerations of that kind. Iam now 
informed by those concerned on either, side 
that the result is that there is a statutory 
majority in favour of the scheme, and the 
‘scheme ie, therefore, sanctioned, 


On the question of coste, the parties 
‘have arrived at an understanding which is 
embodied in the following order:— 

‘On the respondents undertaking not to 
‘appeal the texed costs of R. K. Motishaw 
including costs of the correspondence and 
inspection ‘and Counsel's fee at the hearing 
of this petition and of Merwanji Kaikhsuru 
and R. D, Sethna and the Court-fees paid 
by Shamdasani and the charges paid by 
him of ‘typing ard copying affidavits shall 
be paid by the petitioning Company. "This 
order includes costs recerved, ` 
. As regards ‘costs of Mr. Jinnah's client 
and the client of the Advccate General, 
iu.spite of Shamdasani’s argument to the 
Contrary, they have been of material assist- 
ance to-the Court in deciding the matter 


pukjor È. k. jódat v. nuLHR AN rr Lins, tib. 
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and their costs also should come out of the 
.Company’s funds. 


A, N, A. Scheme sanctioned, 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL Jorispicrien SUIT 
No. 3550 or 1923. 

July 1, 1997. 
Present:—Mr. Justice Rangnekar. 
BURJOR F. R. JOSHI—PLAINTITE 

versus i 
ELLERMAN CITY LINES, Liwrrgp— 
nm DEFENDANTS, 

ill of Lading— nseaworthiness—Damage t 
E to notice of damage- Maintaina lihe 
of suit without giving notice—Imolied 
condition of seaworthiness, di Melior das 

Where the loss complained of by e charterer is 
due to .unse&worthiness, then the Shipowners are 
not entitled to claim the benefit of &ny of the special 
clauses in the charterparty or the Hill of Lading, and 
any conditions as to notifying the damzge or 
stipulating that notice of damage should be given 
within a particular time or of a similar, nature 
cannot defeat the right of action, unless there is in- 
the Billof Lading or charterparty an express Clause 
as to unseaworthiness, [p. 478, col. 1] 


Where goods are shipped on board a ship t 
is an implied condition of sea worthinesg which a $ 
the basis of the contract, and where there is a 
breach of ‘that condition and loss -arises on that 
breach the shipowners cannot rely upon the special 
conditions of the contract. But where.the charter- 
party or the Bill of Lading contains an express 
eee unsea worthiness, this expreas con- 
ition will be taken to override the impli = 
dition. [ibid] e : plied con 
Atlantic Shipping and Trading Co. v. Dre 
Co. (1), and other English cases referred to. Wisa 
Mr. Engineer, for the Plaintiff. 


Mr. Daphtary, for the Defendants, 


JUDGMENT,.—Tke plaintiff is an 
endorsee of a Bill of Lading dated August 
1922, and has filed this suit for damages 
against the defendants who are the-ownera 
of ths steamer on which the..goods com- 
prised in the said Bill of Lading : were 

) case is that the 
damage was due to the fact that the ship 
was vot fit to carry the particular cargo 
in question, and the defendants--failed to . 
take .proper care of the said goods, By an 
order made by the learned Chamber Judge 
two preliminary issues have'been set down 
for trial. The issues are as follows:— 

(1) Whether notice in writing of big: 
claim subject to this suit is given to the 
defendants or theiragents by the plaints | 


P 
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iff referred to in para. 6 of ihe plaint as 
required by cl. 14 of the Bill of Lading? 

(2) If the iesue (1) is answered in the 
negative, whether the plaintiff is entitled 
to maintain the suit ? í 

[His Lordship found the first issue in 
"the negative and proceeded:— 

The second issue is that, if no notice 
was given as required by the Bill of Lading, 
whether the suit is maintainable. If cl. 
14 of the Bill of Lading applies, the answer 
of course would bein the negative. But 
the authorities show that where the loss 
‘eomplained of by a charterer is due to 
unseaworthiness, then the shipowners are 
not entitled to claim the benefit of any 
of the special clauses in the charterparty 
orthe Bill of Lading, and any conditions 
as to notifying the damage orstipulating 
that notice of damage should be given 
-within a particular time or of a similar 
nature, cannot defeat the right of action, 
unless thereis in the Bill of Lading or 
charterparty an express clause as to unsea- 
worthiness. Where goods are shipped on 
board a ship-thereis an implied condi- 
tion of seaworthiness which forms the 
basis of the contract, and where there is a 


`- preach of that condition and loss arises 


on. that breach the shipowners cannot rely 
upon the special conditions of the coa- 
tract. But, of course, where the charter- 
party or the Bill of Lading contains express 
condition as to unseaworthiness, this ex- 
press condition will be taken to override 
the implied condition, This seems to me 


. to be the principle dedutible from the 


.Buthorities. 

In Atlantic Shipping and Trading Co. v. 
Dreyfus & Co. (i).a ship was chartered 
for a voyage from Rasario to Hull with 
a full cargo of linseed. The charterparty 
provided for the reference of all disputes 
under a contract to the final arbitrament 
-of two arbitrators, one to be appointed by 
each of the parties, with power to appoint 
an Umpire, andcl. 39, which referred to 
this, further provided “any claim must 
be made in writing and claimants’ arbitra- 
tor appointed within three months of final 
discharge and where this provision is not 
complied with the claim shall be deemed 
to be waived and absolutely barred.” In 
an action against the shipowners in respect 
of damage alleged to have been occasioned 
toa partofthe cargo during the voyage 
_(1) (1922) 2 A. O. 250; 91 L, J. K. B. 513; 127 L. T, 
41; 21, Com, Cas, 911; 668, J; 437; 38 T. Lu R, 534, 


by reason of the unseaworthiness of the 
ship at the commencement of the voyage, 
the shipowners pleaded that the charterers 
had failed to act in accordance with cl. 39 
and that, therefore, the action was. not 
maintainable. It was held by the House 
of Lords that, inasmuch as the claim in 
the action was founded: upon a breach of 
the implied condition of seaworthiness, 
there being in the charterparty no express 
provision relating to unseaworthiness, the ^ 
shipowners were not entitled to the benefit. 
of the term in the clause restricting the 
tinie within which the action could ‘be 
brought, and that consequently: the claim . 
was not barred by the arbitration clause. 
The correct position is put by. Lord 
Sumner (page 260*) :— ` 

“By the charter the shipowner undertakes 
to load and carry the cargo and to deliver 
it at the destination fora freight payable 
(except as to advances) on right and true 
delivery. The undertaking is, of course, 
subject to numerous exceptions of a usual 
character. Unseaworthiness itself is 
nowhere mentioned, nor is liability for the 
consequences of it excepted under any 
other term. The fact that the words in 
cl. 39 which are relied on—namely, ‘any 
claim must be made in writing and 
claimants’ arbitrator appointed within three 
mohths'—are in quite general terms, does 
not avail, for such mere generality has 
long been held, in connection with specific 
excepted perils, not to be inconsistent 
with liability -for the particular clause of 
loss—namely, unseaworthiness.  . 

“The shipowners’ general liability in 
respect of damage due to the ship's un- 
seaworthiness, accordingly, remains where 
the law places it. Underlying the whole 
contract of affreightment there is an im- 
plied condition upon the operation of the 


‘usual exceptions from  liability—namely, 
- that theshipowners shall have provided 


a seaworthy ship. If they have, the ex- 
ceptions apply and relieve them; if they 
have not, and damage results in con- 
sequence of the unseaworthiness, the ex- 
ceptions are construed asnot being ap- 
plicable for the shipowners’ protection in 
such acase. | 

“This principle of construction has not 
been confined to excepted causes of loss; 
it’ has been extended to provisions which 
limit the amount to be paid in satisfaction 
of the loss, for these equally, though in 

*Page of (1922) 2A, Uji] — 
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-another way, limit pro tanto the shipowners’ 
liability. There is no difference in principle 


between words which save them from 


having to pay at all and words which 
save them from paying as much as they 
would otherwise have had to pay. In 
Tattersall v. National Steamship Co. (2) the 
words ‘under no circumstances shall they 
be held liable for more than 51. for each 
of the animals’ were held inapplicable to 
protect the shipowners from liability for 
the full value of animals lost by the 
ships unseaworthiness, in spite of the 
apparently unrestricted generality of the 
words ‘under no circumstances,’ and in 
spite of the fact that they recognised 
liability up to 51. a head, and did not 
purport to exclude it altogether. That 
such words do not avail, where loss is 
due to unseaworthiness, was virtually re- 
cognised in Baxter's Leather Co. v. Royal 
Mail Steam Packet Co. (3) and held in 
Weiner v. Wilsons and Furness Leyland 
Line (4), Bailhache, J. expressly so held in 
Bank of Australasia v. Clan Line Steamers 
(5) and the Court of Appeal in reversing 
his decision recognised that it would have 


been correct but fora circumstance which 


he had overldoked—namely, that unsea- 
worthiness was the subject of an express 
provision and,- therefore,the underlying 
or implied provision with regard to it 
was ousted, 

"My Lords, in principle 1 think that 
cl. 39, in so far as the parties, as it was 
said, provided their own Statute of Limita- 
tions, is unavailable to the shipownerseas 
an answer to a claim for damage caused 
by unseaworthiness. It does not make any 
difference that the time allowed is con- 


siderable or the formality to be complied. 


with not unreasonable, or that the clause; 
being à mutal clause, mightapply to protect 
the charterer in certain events, for example, 
against a claim for demurrage. The effect 
is not that the clause is deleted from the 
charter altogether. The shipowners gain 
no advantage against the charterer from 
their neglect to make the ship seaworthy; 
they merely cannot pray the clause in aid 


(2) (1884) 12 Q. B. D. 297; 53 L. J. Q. B. 332; 50 Li. 
IT. 299; 32 W. R. 566; 5 Asp. M. C. 206. 

(3) (1908) 2 K. B. 626; 77 L. J. K. B. 988; 99 L. 'T. 286; 
24 T. L.R, 537 


. L. R, 537, d 
(4) (1911) 15 Com. Cas. 294; 108 L. T, 168; 11 Asp, 
M 0. 413 à 


(5) (1916) 1 K. B. 39 at p.40; 84 L. J, K. B. 1250; 
13 L, T, 261; 21 Com, Qas, 13; 13 Asp. M, C. 99, 
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in that case. Nor are the words in ques- 
tion inapplicable because they occur in ‘a 
mutual arbitration clause and are partly 
procedural. Even if they are read as 
meaning ‘I will be liable for three months 
and no longer and then only in an arbitra- 
tion'—they still remain words, which except 
out of the shipowners' general liability 
certain losses—namely, losses the assertion 
of which is belated." - 

In Tattersall v. National Steamship Co. (2) 
some cattle had been shipped on board the 
defendants’ ship for carriage from Londcn 
to New York under a Bill of Lading which 
contained a clause limiting liability to 5 l 
ahead. It was argued that the plaintiff 
could not recover the damage at a greater 
rate than 5 Z, a head by reason of the 
express stipulation in the Bill of Lading. 
It was held that there being no express 
contraci as to unseaworthiness, theimplied 
contract applied. After pointing out that 
in such a contract there is, in the absence 
of any stipulation to the contrary, an im- 
plied engagement on the part of the per- 
son so undertaking to carry that the ship 
is reasónably fit for the purposes of such 
carriage, Day, J., said (page 301*) :— 

“I have considered the terms of the 
Bill of Lading, and, as I construe it, its 
stipulations which have been relied upon 
all relate to the carriage of the goods on 
the voyage, and do not in any way affect 
the liability for not providing a ship fit 
for their reception, Ifthe goods had been 
damaged by any perilin the course of the 
voyage, which might be incurred in a ship 
originally fit for the purpose of the car- 
riage of the goods, the case would have 
been wholly different, buthere the goods 
«were not damaged by any such peril, or 
by any peril which, in my opinion, was 
contemplated by the parties in framing thé 
BillofLading. They were damaged simply : 
because the defendants’ servants neglected 
their preliminary duty of seeing that the 
ship wes in a propercondition to receive 
them, and received them into a ship that 
was not fit to receive them," 

In Bank of Australasia v. Clan Line 
Steamers (5) Tattersall's case (2) as well as 
Morris v. Oceanic Steamship Co (6) were : 
considered by the learned Judges, In that - 
Se el. 12 of the Bill of Lading ran as fol- ` 
ows :— : f j 


(6) (1900) 16 T. L. R. 533. 
*Pago of 12 Q. B, DEd] ~ 








4&0 
“No claim that may arise in respect of 
goods shipped by this steamer will be re- 
coverable unless made at the port of deli- 
very within seven days from the date of 
steamer’s arrival there." 
` QOlause 14 ran thus :— - . 

* The shipowners shall be responsible 
for loss ordamage arising from any unfit 
stata of the vessel to receive the goods, or 
` any unseaworthiness of the vessel when she 
sails on the voyage. But any latent de- 
fect in hull, machinery, equipment or fit- 
tings shall not be considered unfitness or 
unseaworthiness; provided the same do 
not result from want ofdue diligence of 
the shipowner or of the ships husband or 
"manager." 


Bailhache, J., having found that the 
ship was unseaworthy and that damage 
was caused by unseaworthiness, held that 
‘el, 1. had no operation where the damage 
was caused by unseaworthiness. Said the 
-learned Judge (page 42*):— 

“ The law, as Lunderstandit, is that when 
goods are damaged by unseaworthiness, 
‘unless there.is an exception of unseaworthi- 
nessin the charterparty or the Billof Lad- 
ing, the shipowner will be liable; the or- 


dinary exceptions and the ordinary condi-. 


‘tions and other clauses in the Bill of Lad- 
ing do not apply for the reason that it is 
assumed that the contract between the 
shipowner and theshipper of the goods or 
‘the charterer, as the case may be, is a 
contract proceedingon the basis thatthe 
charterer says to the shipewner ‘ifyou will 
‘supply me with a seaworthy ship I will con- 
‘tract with youon the terms of your Bill 
of Lading;’ and the Bill of Lading contract 
is dependent uponthe provision by the 
shipowner of a seaworthy ship." 

He, therefore, gave judgment for the 
plaintiff. In appeal allthe learned Lord 
Justices accepted the principle, but as 
pointed out by Lord Sumner in Atlantic 
Shipping and Trading Co. v. Dreyfus & Co. 
(1) they held that the special cl. 12 did 
. apply as the Bill of Lading in fact was sub- 
‘ject to the express condition making the 
‘shipowner liable-for damage resulting from 
unseaworthiness. This was cl. 14 which cur- 
"jously enough was not noticed at the trial 
of the action. The principle in Tattersall's 
case (2) was approved ofand Morris case 


(6) which was supposed to be in conflict. 


was explained. The observationsof Pick- 
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ford, L. J., are important. Said the learn- 
ed Lord Justice (page 51*) :— 

“To my mind what you have to doin 
every one: of these cases is to look at what ` 
the contract before you means; what the 
Billof Lading upon which the action is 
brought means. Thereis nothing in law 
to preventa shipowner from putting an 
exception into his Bill of Lading which will 
relieve him from all the consequences of 
unseaworthiness wherever and whenever it 
exists. The only question in each case is 
wheiher he has done it or not; you have. 
to look at the particular document before 
you, and the cases which have been decid- 
ed are only ofassistance so far as they lay 
down principles, ifthey do lay down prin- 
ciples, which ought to be applied to the 
construction of the document. Now the 
two cases whichare always cited on the 
one side and onthe other in these matters 
are the cases of Tattersall v. National 
Steamship Co, (2) and Morris v. Oceanic 
Steamship Co. (6). They do not, either of 
them, seem to me to help very much in the 
construction of this document. Lagree that 
really what the decision in Tattersall y, 
National Steamship Co. (2) comes to is this: 
that upon that contract, which the Court 
had before itin that case, the exceptions 
in the Bill of Lading only applied ‘to the 
contract of carriage, to.the carriage of 
goods, and, therefore, they did not affect 
the obligation to provide-a-seaworthy ship, 
which was different from and antecedent to 
the obligations of the contract of carriage, 
The case of Morris v. Oceanic Steamship :Co, 
(6) certaintly presents difficulties when 
you take the facts of the contract with the 
construction which tho learned Judge 
seemed to put upon them. There were no 
express words there which imposed libility 
for unseaworthiness, and all that there 
was in the Bill of Lading or the charter (I 
forget which it was) which -related to un- 
seaworthiness was an exception from liabi- 
lity inrespect of unseaworthiness provid- 
ed due care had been ‘taken to avoid it, 
That was an exception and nothing more, 
and when it was shown that due care had 
not been taken, and, therefore, thecondition 
upon which the exception rested. was not ful- 
filled, I should have thought that-the result 
was what was expressed in the words of Flet- 
cher Moulten, L. J., inthe case of Nelson 
Line v. Nelson (7): "The Jury have founa’ 


(7) (1907) 1 K. B. 769 nt p. 781; 96 L. T. 402; 10 Asp 
M. C. 390; 12 Com. Cas. 210; 23 T. L. R. 302,- M 
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—in the case of Morris v. Oceanic Stéam- 
ship Co. (6) it was not a Jury, but a Judge 


—'that in this case all reasonable means to .. 


that end had not been taken, The excep- 
tion, therefore, disappears, and the obliga- 
tion of initial seaworthiness remains, And 
again: ‘Here the Jury have found that the 
condition was not in factsatisfied, and the 
case is, therefore, reduced to one which ia 
subject to the ordinary obligationto sup- 
ply a seaworthiship. I should certainly 
have thought that that was the true view 
to take of the position of things in Morris 
v. Oceanic Steamship Co. (6). Butit seems 
to me quite clear thatthe learned Judge 
who decided it did not take that view. He 
took the view that there was in that con- 
tract an express provision that the ship- 
owners should exercise due diligence to 
.&void unseaworthiness I cannot see any- 
thing ofthe kind. There was a provision 
that they should not escape liability for 
unseaworthiness unless they exercised due 
diligence, but I cannot see that that made 
& contract that they should exercise due 
diligence. They might not do so. Then 
they would remain liable, Howover, the 
-learned Judge so construed it, and so con- 
straing ithe cameto the conclusion that 
the exception, which was one of value in 
that case, applied to that express contract 
.which he thought to exist in the Bill of 
Lading. That was the explanation of it 
.given by Hamilton, J., in the case which 
has already been referred to of Weiner v. 
Wilson and Furness Layland Line (4)." 
With regard to the clause in Morris’ 
ease (6) which was similar to the clause in 
the Bill of Lading in the present suit, Buek- 
ley, J.. made the following observations 
(page 46*):— < 
“Tt has been supposed that Morris v. 
. Oceanic Steamship Co. (6)contains something 
‘whichis in conflict with T'attersall's case 
-(2). In Morris v. Oceanic Steamship Co. 
(6) the relevant clause was: ‘The car- 
.rier shall not be liable for loss or damage 
oceasionéd by any latent defect in hull, 
machinery or appurtenances or unseawor- 
thiness of ‘the ship, even existing at time 
of. shipment or sailing on the voyage, 
provided the owners have exercised due 
diligence to make the vessel. seaworthy.’ 
.Bo there was there an express contract as” 


.to unseaworthiness in an event—provided | 


‘they had exercised due diligence. They 
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“of unseaworthiness 


waah 


id 
had not exercised due diligence. There 
. was, therefore, a contract’ as to unseawor- 
thiness in an event which had not happen- 
ed. it may be said that under those cir- 
cumstances there was no contract as to 
unseaworthiness. If the case be regarded 
from that point of view, then it was the 
same as Tattersali's case (2) in which there 
was no contrast as to unseaworthiness, In 
-Morris v. Oceanic Steamship Co, (6) Mathew, 
J., held that the clause of limitation of 
liability did apply; but of course if the case 
be regarded from that point of view, then, as 
Hamilton, J., pointed out in Wiener v.- 
Wilson and Mirness Leyland Line (4) the two 
cases are in conflict, There is no question 
about that, But tomy mind that is not the ` 
decision. Ido not ses any conflict, forthe 
reasons lam about to state. It will ba 
remembered that the provision was that 
the carrier should notbe liable for unsea- 
worthiness in an event. There was no obli- 
gation that he should exercise due diligenca 
to make the vessel seaworthy ; there was 
only a provision that, if he did not do that 
act, then aconsequence should enaue, but 
there was nocontractual liability to make 
the vessel seaworthy. Ifhe used due dili- 
gence, he wasrelieved from liability for 
unseaworthiness. There was no obligation 
on his parttouse due diligence. If he 
did not use it, the clause did not apply, and 
‘he was left to other consequences.” 

It is argued by Mr. Daphtary that cl. 1 
expressly excepted unseaworthiness, but 
on the authorities, to which I have referred 
it is clear that the clause must be constru- 
ed as à whole, and construed in that way, 
the clause means,in my opinion, that it 
was an exception from liability in respect 

provided the ship- 
owners exercised dus. diligence to make 
the ship seaworthy. Therefore, before the 
defendants can get over their liability con- 
Baquent upon the damage to the goods by 
reason of unseaworthiness, they will have 
t» prove as required by the clause that they 
have used due diligence to avoid unsea- 
worthiness. Thatisa question of fact. If 
they do, then all the other clauses in the 


“Bill of Lading would apply and of course 


the plaintifflS claim would disappear 7n 


"toto, kacausethen there would be an express 


condition as to unseaworthiness, But if they 
do not, then in the words of Fletcher Moul- 
ton, L J., cited with approval by Pickford 

L-J, in Bank of Australasia v. Clan Line 
Steamers (>) the exception diseppeara ang 
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Ahe obligation of initial urseaworthinces 
.emains, Then the special condition in cl. 
14 cannot, in my opinion, apply and the 
defendants cannot claim the benefitthereof. 
The plaintiff's claim in this case is founded 
upon the allegation that the damage to 
‘goods was due tothe fact that the ship 
Was not fit to carry such cargo and the 
defendants failed to exercise due dilig- 
encé to make the ship seaworthy. There- 
‘fore, in my opinion, on the issue as 
‘framed and in the absence of further evi- 
dence; itis difficult to see how it can be 
contended that the suit is not maintain- 
‘able. As the issue stands, I have no alter- 
ative left, but to find in the affirmative 
-on the authorities to which I have referred. 
.But in doing so I must make it clear 
that- I find the issue in the affirmative 
,Onlf on the record before me, and on 
_the construction of c]. Lin the Bill of Lad- 
ing; I express no opinion as to the provi- 
„Bon to that clause. í 

<, Mr. Dephtary argues that asthe plaint- 
if is an .endorsee of the Bill of Lading, he 
,cannot rely on cl. 1 and the proviso to 
wit, In Bank of Australasia v. Clan Line 
Steamers (5) the action was brought by 
Jan éndorsee of.a Bill of Lading and the 
“principles as to the liability of a shipowner 


‘which I have summarised above were also ` 


‘laid down in that case. The point was 
notseriously pressed andthere is nothing 
in it. A 
AN, A. Findings accordingly. 
© BÓMBAY HIGH COURT. 
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.. . Present:—Mr. Justice Rangnekar, 
MADHAVPRASAD NANURAM PANDIT 
— PLAINTIFF 
E versus 
an MONGHILAL RAMANAND 
eo’ MAHESHRi—DEFENDANTS. 
` Prust—Declaration” -of -trust— Oral — statements, 
. buficiency of—Essentials of valid declaration—The 
three certainties—Oral evidence, value of. i 
A trust can be created by word of mouth. But in 
order that such a trust may be proved it is necessary 
to prove that there was either an express declaration 
‘as-to the trust, or that there is evidence -of language 
or expressions used by the owner of the property to 
indicate with reasonable certainty thate trust wee 
-ereated. Jf there is no express declaration, or if there 


-is no language, from which the Court can infer thata Samrat 
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trust was declared or created, then there must he at 
least evidence of acts or conduct—and that evidence 
must be clear evidence—to show that the owner of 
the property intended to constitute himself or another 
person a trustee of the property for some one else. 
No formal language is necessary to constitute an 
effective declaration of trust, butthe language used 
must make it certain, (1) that the settlor intended to 
constitute a trust, binding in law on himself or the 
person to whom the property was given; (2) that he 


‘intended to bind definite property by the trust; and 


(3) that he intended to benefit a definite person or. 
persons in a definite way. (p. 468, col. 2.] ‘ 

Hirbai v. Jan Mahomed Khalakdina (1), Richarde 
v. Delbridge (2), Ashabai v. Haji Tyeb Haji Rahim- 


‘tulla (3) and -Heartley v. Nicholson (4), relied on. 


“The equitable doctrine of the transfer of owner- 
ship by acknowledgment of trust, when it is sought 
to establish it by oral evidenee, requires to be 
applied in this country withthe greatest caution; and 
to allow an acknowledgment of trustto be established 
by the evidence of interested parties speaking to 
conversations which took place seventeen years ago, 


“without the corroboration derived from other evidence 


pointing irresistibly in the same direction, would be 


“to introduce a most dangerous mode of appreciating 
evidence in this country, and would offer a direct 


encouragement to perjury.” [p. 485, col. 1.] e 
A statement by a person that he wants to give a 


-certain sum of money toa particular school and. to 


Bet apart that sum for the school does not amount to 
an express declaration of trust, Nor does the mere 
crediting of a sum in the accounts in favour of another 
constitute by itself a valid trust. [p. 484, col. 2.] 

[His Lordship held on the evidence that a trust- wag 
not established] — .. Lo bu 

Messrs, Lalji, for the Plaintiff. 

Messrs, M. V.. Desai, M. C. Setal.ad and 
Vachha, (with them Mr. B,J. Desai), for the 
Defendants. 


[The material portion of the judgment 


` runs as followsi—] 


JUDGMENT. - | 

Rangnekar, J.—The realdispute be- 
tween the parties is limited to question No, 
2, and that question is whether a valid trust 
has been created in respect of the sum of 
Rs. 88,914.9-8 mentioned in para. : of 
the plaint. The dispute is between the 
Advocate- General, who isthe fifth defend- 
ant in the summons, and the other parties 


| excepting the executors who submit them- 
- selves to the orders of the Court. 


It is contended by the Advocate General 
that there isa valid trust with regard to this 
sum, snd the other parties’ deny that any 
valid trust -was created or declared-with 
regardto it. It appears from the plaint 
and ihe written -statement which have 
been. put in on behalf of the Advccate- 
General that this eum of Rs. 88,914.0.3 
appears in the account books of Jagannath 
as being credited {o what is called the 
schcol account under date Posh Vad 4th 
yedr 1974, .corresponding tg 
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- January 1, 1918, and the case made out on 
cbehalf of the Advocate-General is. that 
. this. sum is the balance of another sum ‘of 
- lac of rupees which Jagannath obtained as 

` profits ina certain transaction into which 
che entered with.the firm of Messrs. Cawasji 
Framji 4 Oo. So that, taking the summons, 


rtheplaint and the written ‘statement, and. 


the questions proposed, there is not the 
‘slightest:doubt that what I am asked to 
: decide is whether there is a trust in respect 
-of this sum and this sum only in favour of 
.a,school called the Marwari Bepari School. 
- -The facts as they appear from the evi- 
“dence are briefly as follows, It.appears 
- that Jagannath Girgraj was managing a 
* school called - the :Marwari Bepari S3hool, 
.and there is some evidence to show that 
-either he established it himself or it was 
„through -hias efforts that that school was 
-established somewhere in 1916. It also 
“appears from the evidence that Jagannath 
-took very great interest in the education 
‘of the youth of his community. It is -not 
-clear on the evidence when Jagannath 
ceased to have direct connection with this 
,8chool,.but the evidence shows that. some- 
- wherein Samvat year 1974-75 Jagannath 
ceased to manage the school and- the 
management then passed into the hands of 
-a Managing Committee.of which the. most 
;impórtant person was à man called: Ram- 
:kisen Sagarmal.. This Managing Commit- 
«tee of the school was really a Sub. Commit- 
¿tee appointed by what, is called in these 
‘proceedings a Oloth Committee which was 
the Managing Oommittee of an Association 
‘known as the Hindustan Piece Goods 
-Merchants Association. ny à 

--~In or about May, 1919, Jagannath had 
` purchased 10,000 bales of cloth fromthe 
Textile Mills, These bales were required 
-by the firm of Cawasji Framji .& Oo., and 
- negotiations for the sale of the :bales to the 
-firm took place between Jagannath and 
.one -Narandas Parshottam, a partner in 
:the firm of Oawasji Framji & Co. It 
-appears from the evidence of Narandas 
‘that Jagannath told him that he wanted 
-to make at least a lac of rupees by way of 
.profitin the transaction as he wanted to 
. give it tothe Marwari Bepari School. The 
-contract was entered into, and the day after 
-the conversation between Narandas and 
Jagannath, Narandas gave a cheque fora 
:lac. of rupees by way of profit to Jagan- 
-nath.. That was on or about May 21 or 22, 
“A919, Jagannath credited this amount in 
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‘his books of account in the name of Sri 
‘Ramchandra Hanumanprasad and debited 
„the cameto the Central Bank of India. 
“The fifth defendant contends that this sum 
: of one lac of rupees was donated by Jagan- 
‘nath to the School as from that date. 
The burden of proving that there was 
a valid trust declared or created by Jagan- 
“nath with regard tothe sum would obvi- : 
ously be on the fifth defendant. Now there 
is no doubt thata trust can be created by 
“word of mouth. Butin order thatsuch a 
trust may be proved it is necessary to prove 
: that there was either an express declaration 
asto the trust, or that there is evidence 
of language oréxpressions used by the 
owner of the property to indicate with rea- 
sonable certainty that a trust was-created. 
If there is no express declaration, or if 
there is no language, from which the Court 
ean infer that a trust was declared or creat- 
ed, then there must be atleast evidence 
"of acts or conduct—and that evidence must 
“be clear evidence—to show that the owner 
of the property intended to constitute him- 
self or another person a trustee of the prò- 
perty forsome oneelse. No formal lan- 
guage is necessary to constitute an effec- 
Aive declaration of trust, but the language 
‘used. must,Ithink, as ‘the decided ca&es 
show, make it certain (1) that -the settlor 
‘intended to' constitute a trust binding in 
law on himsélf or the person to whom the 
property was given ; (2) that he intended 
to bind definite property by the trust: 
and (3)that he intended to benefit a de- 
-finite person op persons in a definite way. 
These three points which the language 
used must make certain are what are com- 
monly.spoken ofas' the three certainties, 
The principles to be àpplied to a case like 
` this, where it is alleged that an oral trust 
“was created, are laid down in two decisions 
of our Court. The first of these is the 
ease of Hirbai v, Jan Mahomed Khalakdina 
(1. Inthat case Sir Charles Sargent ob- 
served at page 250*.;— s i 
"Along series of authorities in the 
“Courts of Equity in England have estab- 
lished that, although the Court will not 
assist an incomplete gift, it will give effect 
to a declaration of trust by the donor when 
clearly and satisfactorily established." ` 
Then the learned Judge cites the obser« 
‘vations: of Sir George Jessel in the well. 


"(17 B. 220: 4 Ind. Dec, (N; 8.).155, | 
“*Page of 7 B.—(Hd.] IQ DIE, < 
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"known case of Richards v. Delbridge (2) 


This is what Sir George Jessel paid (page 


14*);— 


“The principle is avery simple one. A’ 


.man may transfer his property, without 
valuable consideration, in one of two ways: 
he may eitherdo such acts as amount in 
Jaw to aconveyance or assignment of the 
property, and thus completely divest him- 
self of the legal ownership, in which case 
the person who by those acts acquires the 
property tekes it beneficially, or on trust, 
as the case may be; or the legal owner of 
the property may, by one or other of 
the modes recognised as amounting to 
a valid declaration of trust, constitute 
himeelf a trustee, and, without an 
actual transfer of the legal title, may 
so deal with the property as to deprive 
himself of its beneficial ownership, and 
declare thathe will hold it from that time 
forward cn trust forthe other person. It 
is true he need not use the words, ‘I de- 
clare mycelia trustee,’ but he must do come- 
thing whichis equivalent to it, and use 
expressions which have that meaning ; for 
however anxious the Court may be tocarry 
out a man's intention, it is not at liberty 
to construe words otherwise than according 
to their proper meaning.” 

. In the case of Ashaboi v. Haji Tyeb Haji 
Rahimtulia (8) the samelearned Judge ob- 
served as follows (page 122]).— 
` “Now the principle to be drawn from 
the authorities—at any rate the more recent 
authorities—is that, in order that the owner 
of & fund may constitute himself a trustee 
of it,he must either expretsly declare him- 
self io bea trustee, or must use language 
which, taken in connection with his 
acts, shows a Clear intention on his part 

“to divest himself of all beneficial interest 
in it, and to exercise dominion and ccn- 
trol over it exclusively in the character 
of a trustee.” 

'j. Then he refers to the case of Richards 
v. Delbridge (2) and Heartley v. Nicholson 


nhat being the position in law, the ques- 
tion which I have to consider is, whether 
on the evidence which has been led before 
me atrust was fully constituted before 
Jagannath’s death. For, ifa trust was ful- 

(2) (1874) 18 Eq. 11; 43 L. J. Ch. 459; 22 W, R, 564, 

(3) 9 B, 115; 5 Ind. Dee. (N. 8.) 77. 

(4) (1875) 19 Eq. 233; 44 L. J. 277; 81 L, T, 821; ? 
W. R. 374. 


Page of 18 Eq.—[Ed.] 
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ly constituted, then, es the learned Coun- 
sel forthe fifth defendant contends, there ' 
is no doubt that any subsequent dealing 
with the property, which becomes the sub- 
ject matter of the trust, cannot affect the 
nature of the property or the position of the 
parties with reference thereto. : 

The evidence in the. case relied upon 
is partly oral and partly documentary. 
This latter consists of the entries to 
be found in the account :books of 
Jagannath. I sball first deal with ths 
oral evidence. The important witness 
on behalf of the fifth defendant is Naran- 
das Parshottam, and I have no hesitation 
in eaying that he certainly is not an inter- 
ested witness, and ifany oneout of the 
four or five witnesses called on behalf of 
the fifth defendant was likely to know any- 
thing with regard to this sum of one lac, 
or with regard to the intention of Jagan- 
nath about the same, I think it would Le 
Narandas Parshottam. Butall that Naran- 
das says is that Jagannath told him that 
he wanted to give this one lac to the Mar- 
wari Bepari Schcol, and to set apart that 
sum for the Marwari Bepari School. That, 
in my opinion, is absolutely insufficient 
to establish an express declaration of trust, 
This isall that Narandas says in his ex- 
amination-in-chief, It is true that towards 
the conclusion of his cross-examination in 
answer toa question put ‘by the Court 
Narandas stated that he' knew from his 
knowledge that Jagannath had set apart 
this sum of one lac for the Marwari Bepari 
School. But, as to tbis, I find it difficult 
to understand how Narandas came to 
know that Jegannath had set apart this 
sum forthe School. He can only know 
this either because- Jagannath informed 
him to that effect, or he may come to know 
of it after he examined orlooked into the 
account bocksof Jagannath. Thereis noth- 
ing to show that his knowledge was de- 


' rived from the account books of Jagannath, 


Therefore, when Narandas says from his 
knowledge that Jagannath set apart this sum 
for this School, it must be taken that that 


“information was imparted to him by Jagaz- 


nath himself, But, if Jagannath toid 
Narandas that he had set apart thesum, - 
then obviously Jagannath told him scme- 
thing which is not borne out by the entricg 
There is no doubt on the 
account books that there is not a single 
entry in any of the numerous books proe 
duced hefore me showing that at any timg 
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the sum of one lac of rupees was set apart 
for the Marwari Bepari School. In judging 
of the evidence of a witness 
das, and I may say that of the other wit- 
nesses aleo, one has to bearin mind the 
remarks ofSir Charles Sargent made in 
‘the case of. Hirbai v. Jan Mahomed Khalak- 


dina (1) to which I have already referred. . 


The learned Judge at page 251* said in that 
case :— 

“The equitable doctrine of the transfer 
of ownership by acknowledgment of trust, 
when it is sought to establish it by 
oral evidence, requires to be applied in 
this country with the greatest caution ; 
and we cannot doubt thatto allow an ac- 
knowledgment of trust to be established 
by the evidence of interested parties, speak- 
ing as to conversations which took place 
Seventeen years ago, without the corrobo- 
ration derived from other evidence point- 
ing irresistibly in the same direction, would 
be to introduce a most dangerous mode of 
appreciating evidence in this country, and 
would offer a direct encouragement to per- 
jury." . 

This case was first heard before Mr. 
Justice West, and his judgment is report- 
ed in I.L., R. 7 Bom. 241, and at page 243 
the learned Judge observes :— 

"It is plain that, even if these witnesses 
are inany degree morally honest ones, 
their recollection ofthe purchase and ex- 
hibition of the note, and of what Khalphan- 
bhoy said about it seventeen years ago, 
is too misty and uncertain to deserve*any 
great confidence, It has been held in many 
cases thatit is unsafe to build up a trust 
upon mere conversations, loosely remem- 
bered, and inaccurately related. In” the 
-course of time people. whose perceptions of 
the importance of this or that small dis- 
tinction in what took place, were never 
really awakened, blend their own thoughts 
aud wishes imperceptibly with the first 
simple suggestions of the memory. This 
may occur without positive dishonesty; aud 
resentment at unkind usage, for which 
there appear to be grounds in this case, 
helps a halting conscience over many 
stumbling blocks.” 

In the light of these remarke, it is not 
necessary for me to examine in detail the 
evidence of other witnesses, But I cannot 
help remarking that [ am not at all im- 
pressed by the evidenes of the witness 


Parbhudayal Bhaniram, It is also clear on . Jagannath had also spoken to him eyon 


Page of 7 B.— (Hd, 
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like Naran-' 


4B5 - 
a careful consideration of thé evidence of 


' these witnesses that all the four witnesses 


excepting Narandas are interested wit-' 
nesses. The first of them is & man called 
Madanlal Joharmal. His evidence is no 
doubt more definite as to the alleged trust ` 
created by Jagannaththan the evidence of 
the other witnesses. But if, as I have 
pointed out, at the time that the transaction: 
was entered into Jagannath intended to 
create atrust,he certainly would indicate 
it in more clear language to Narandas than 
possibly later on when he happened to talk . 
aboutit to other persons like Madenlal, and 
if, therefore, Narandas' testimony falls short 
of the requisite definiteness required in 


_order to constitute an oral trust, then itis 


not possible for me to accept the evidence 
ofa man like Madanlal who, I have no 
doubt, is an interested witness, But, 
coming a little closer to his evidence, I find 
that in the examination-in-chief he stated 
that he hada conversation with Jagannath 
at the end of 1919 or the beginning of 1920, 
that isto say about four or five months 
after Jagannath is alleged to have made his 
first declaration about the disposal of one 
lac of rupees. Now what does Madanlal 
say? He said that Jagannath told him 
that he had set apart a lac of rupees for the 
Marwari School which was in existence and 
which he was managing, and he further 
told him that a building for the School was 
to be built out of this one lac of rupees, 
and the occasion for this conversation 
seems to be, according to his evidence, that 
Jagannath desifed that the witness should 
serve on the Managing Oommittee of the 
School. According“tothe witness he was 
a member of a Managing Committee of 
this School up to 1914. After that he had 
no connection with the School. He was 
actively connected with another rival insti- 
tution called the Marwari Vidyalaya, and 
I findit difficult to believe that Jagannath 
would go out of his way to speak to this 
man about this sum when this man, admit- 
tedly, had nothing to do with the Marwari 
Beapari School. But, if one goes deeper into 
the evidence of this man, he seems to come 
within thedescription of witnesses whose 
testimony, according to Mr. Justice West, 
ought to be accepted with the greatest 
caution, for he says that the conver- 
sation took place at the shop. of Jagannath 
about the end of 1919 or beginnig of 1990. 
Then in his cross-examination he says 
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before this meeting at this: shop, and that 
was even four or five months prior to this, 
that is about the time of the transaction so 
that according to- this man's evidence, it 
seems that whenever he happened to meet 
Jaggannatb, Jagannath would tell him that 
‘he wanted to give a lac of rupees to the 
school, When he-was cornered he turned 
round and said thathe did not understand 
the question, and that Jagannath really 
spoke to him only once. As to his statement 
that Jagannath had set aparta lac of ru- 
pees to the Marwari.Bepari School the re- 
‘marks which I have made with reference to 
the evidence of Narandas would also apply. 
It is not possible that Jagannath could have 
told him that he had set apart a sum for 
the Marwari School, whereas, in fact he had 
not. I need not go into the other details 
of his evidence which show that the man 
is really mixing up his impression as to 
what Jagannath intended with his own con- 
viction as to what Jagannath stated. Then 
the last witness is Harkisan Mehra, who 
also isan interested witness inasmuch. as 
he is a member of the Managing Committee 
of the school on behalf of whom this litiga- 
tion has really been started, and all that he 
says is that Jagannath told him that he had 
given a lac of rupees to the Marwari Bepari 
School, and he would credit the amount to 
the school in his accounts. Then it appears 
that Jagannath. had actually purchased a 
plotof land at Fanaswadi, and there are 
various discrepant statements made with 
reference to this plot by these two or three 
witnesses. Nor Iam quite sure that Naran- 
das is accurate when he says that he wes 
taken to see this plot immediately after the 
transaction. It may bé that he was taken 
to see the plot, but I am not satisfied that 
his statement that.it was immediately after 
the transaction, can be accepted, and for 
this reason that the conveyance which is 
produced shows clearly that' it was in Au- 
gust, 1919, that the- transaction was really 
entered into, and the earnest money was 
paid in August, and the price much later on. 

. Taking the oral evidence, therefore, asa 
whole, in my opinion, itis not sufficient to 
establish a trust with regard to this one lac 
of rupees. 
rest of the evidence in the case is certainly 
not in favour of the contention of the fifth 
defendant. I have already pointed out that 
immediately after the receipt of the amount 
Jagannath credited itin the name of Shri 
Ramchandra Hanumanprasad. There is no 
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evidence before me as to. what this means, 
But I am prepared to assume that the 
name consists really of two names of 
well-known deitiesof Hindus. Even then 
what is the position? At the time that 
the transaction was enteredinto Jagannath 
had in his books of account an account of 
the Marwari Bepari School. He had also 
another account called a Charity Account, 
and as a matter of fact when some years ago 
he had donated a sum of Rs. 10,000 to this 
very school, that sum was entered in the 
Charity Account, and the sum was actually 
paid to Ramkisendas Sagarmal on behalf of 
the school. If,therefore, Jagannath intend- 
ed to create a trust in favour of this school, 
J cannot understand why immediately after 
he got the money he did not credit it in 
the school account or in the Charity Account, 
nor can I understand why he did not 
make over the amount to the Managing. 
Committee of the school. The only 
answer which the learned Counsel for the 
fifth defendant has given is that he in-. 
tended to keep the control over this. 
amount with himself, in other words, to 
constitute himself a trustee.. But if he in- 
tended to do that, he might have made- a 
proper entry in his account book showing 
that intention. But what is the evidence 
to show that Jagannath intended to consti- 
tute himself a trustee and to keep a control. 
over it ? There is not a particle of evidence 
of that before me, atd the contention is 
based merely on the inference which the, 
learned Counsel says ought tobe drawn 
from the circumstances. 

But the subsequent history of this one 
lac really shows that Jagannath did not 
intend to part with the control over this 
money. This sum being credited in 1919 
was carried through his books up to the 
time of his death. But it appears that 
after making this credit entry the amount 
was sent tothe Central Bank, andif one ex- 
amines the account of the Bank, which was 
put in at alater stage of the case, one finds 
thatattheend of 1920 the only balance in 
favour of Jagannath in that account is to 
the extent of about Rs. 700-odd. This 
coupled with the admitted fact that a few 
months before his death Jagannath sustain- 
ed haavy losses, a fact which is admitted by 
every witness on behalf of the fifth defend- 
ant shows to my mind that the probabilities 
were that Jagannath undoubtedly intended 
to benefit the school out of this one lac at 
one stage, but owing to his business and 
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financial engagements found himself un- 
able to complete the gift and carry his in: 
tention into effect, |. One of the three points 
to be made clear before a trust can be es- 
tablished is, as I have pointed out, that there 
must bea definite object which the donor 
intended to benefit ina definite way. The 
credit of one lac of rupees in the name of 
Shri Ramchandra” Hanumanprasad may 
show a general indication of charity, but is 
certainly nota credit from which itcan be 
inferred that the intention of the donor was 
to benefit a particular definite object, 


namely, the Marwari Bepari School, But: 


further the evidenceshows that Jagannath 


did not divest himself of the ownership as 


to this sum of rupees one lac and went on 
dealing with it as ifit was his property. I 
am, therefore, of opinion that it is not 
established that there was a trust declared 
or created with reference to this sum of one 
lac of runees, anditis here thatthe real 


difficulty of Mr. Vachha begins. For, as 
I. have pointed out, the whole case of. 


the fifth defendant is that a valid trust 
was created with reference to the sum 
of Rs, 
is the balance of this one lac of rupees. 
But when I come to examine the books of 
account I find that this sum of Rs, 88,914 
originally came from the profit and loss 


account, and was carried forward through: 


the books nearly a year anda half before 
the fund of one lac came into existence. 
To order to get over this difficulty some 
ingenious arguments have been addressed 
to me, but I donotthink it necessary to 
examine the same as they are based on 
theories which, to say the least are absurd. 
In his opening Mr. Vachha stated that this 
sum of Rs. 88,914 was the balance of one 
lac of rupees, and said the learned Counsel 
that Jagannath deducted out of this one lac 
of rupees a sum of Rs. 11,0000dd as he 
had donated a. sum of Rs. 10,000 to the 
Marwari Bepari Sehool. In the first place, 
if Jagannath _ wanted to deduct a sum of 
Rs. 10,000 which he had already donated, 
from the sum of one lac, I see no reason 
why he would not have taken Madanlal 
and the other witnesses into his confidence 
and also Narandas and told them specifi- 
cally that having given Rs. 10,000 to the 
school the balance of one lac of rupees 
was going to be devoted by him to the 
Marwari Bepari School. In the second 
place, as I have pointed out, the entry of 
Re. 88,914 really came from the profit and 
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88,914, and the case is that it 


: isp 
loss account long prior. to. Jagannath'a 
acquiring the sum of one lac of rupees, But. 
then it is not clear atall thatasum of 
Rs. 11,000 odd was really what had been. 
given by Jagannath to. the school. As: 
stated in the opening address of the learned , 
Counsel on behalf of the fifth defendant, 
the account shows that he had only given. ` 
Rs. 10,000. The entry which is put before 
me shows that a sum of Rs. 11,000 odd was 
given to the school. But as the entry 
shows, it was not given to the school by 
Jagannath alone but by Jagannath and. 
Tarachend Joharmal. Therefore, there is 
no consistency in the various stories which 
have been put forward, - . NE 

The position, therefore, is that undoubt- 
edly there is the sum of one lac of rupees 
continued in the name of a deity and there ` 
is another sum of Rs. 88,000, and distinct 
from it, which has been in the books prior 
to May, 1918, and I really do not kaow what 
case the Advocate-General has. If the 
contention is that there was a trust with _ 
reference to the one lac of rupees, the answer 
to that is, that is not the fifth defendant's 
case, unless of course it is established that 
the sum of Rs. 88,000 which is referred to 
in the plaint and the originating summons 
is the balance of one lac of rupees, which 
certainly is not made out. If it be said, | 
however, that there is a trust with reference 
to this sum of Rs. 88,000 which has: been 
sometimes credited to what is called a school 
account and sometimes another account 
called & Pathshala account, then there is no 
evidence as regards any declaration of. 
trust with reference to it, Not a single - 
witness has ever ‘mentioned this sum of 
Rs. 88,000 at all, and the mere crediting 
of the sum in the accounts is not, on the- 
authorities, enough to constitute a trust, 
If, on the other hand, the contention is 
that there is a trust with reference to one: 
lae of rupees, I have already found that 
there was no declaration of trust with 
reference toit. But there is nothing in the 
evidence to show that Jagaunath did any 
acts which indicate his intention that he 
wanted to constitute a trust with reference 
to this one lac. All that happened was that 
having credited the sum and sent it to his 
Bank he operated on the banking account, 
and the entry seems to have been carried 
in the next year’s ledger which terminated 
in 1920, Jagannath having died in 1921, 
But then it is argued that soon after the 
acquisition of this fund by. Jagannath, he 
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instructed his engineers to prepare plans for 
the school, Undoubtedly this is a very 
useful piece of evidence, But that, in my 
opinion, cannot help thecase of trust any 
further, and for this reason. According to 
‘the evidence of Mr. Aga, the engineer, he 
was asked to prepare plans not only for the 
- school, but also fora temple, a dharamshala 
for shops and for residential quarters, 


Therefore, the mere fact that instructions 
were given to the engineer to prepare 
a plan, does’ not definitely show that 


Jagannath intended to appropriate asum 
of one Jac of rupees to the school alone. 
As I said, it is not in dispute that 
Jagannath intendedto benefit the school, 
andif probably his financial condition had 
been as it was when he obtained this one 
lac of rupees, and had he survived, he 
might have carried his intention into 
effect. The mere instruction to the engineer 
io prepare a plan cannot amount to 
conclusive evidence that a trust was 
constituted. But even then I find from the 
evidence of the engineer that nothing 
happened in the matter at all, and in 
spite ofthe several reminders from the 
engineer neither Jagannath nor his Munim 
cared to goto him or make further in- 
quiriesin the matter. That is the only 
piece of conduct which has been stressed 
in favour of the contention as to the 
existence ofa trust, and I am not dis- 
posed to attach much importance to it 
having regard tothe fact that nothing 
happened beyond the preparation of a 
plan. If my view is correct that a trust 
was not fully constituted at the time 
Jagannath received this amount, then I 
do not see how his giving instructions 
to his engineer to preparea plan will carry 
the case any further.......... 

I have heard Counsel on the question 
of costs,and aftera careful consideration 
of all the circumstances of: the case, T 
think the proper order to make as to 
costs would be that all costs of all parties 
should come out of the estate. Costs of 
plaintiff and defendants other than de- 
fendant No.5 to be as between attorney and 
client. Costs to include costs of de bene esse 
examination of the second defendant, 

Costs of two Counsel certified. ‘ 


ALN, A. Order accordingly. 
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BOMBAY HIGH COURT. 


ORIGINAL OrviL JERIBDIOTION Borr No. 632 


or 1927, 

October 20, 1927. 
Present:—Mr. Justice Rangnekar. 
Taz MUNICIPAL CORPORATION or 
BOMBAY— PLAINTIFE 


vVeTSuS. 
OHARANDAS VASSONJI AND ANOTHER 


—DEFENDANTS. 

City of Bombay Municipal Act (III of 1888), ss. 3, 
162, 485—Service of notice by Municipal Authorities— 
Service on person collecting rent on behalf of owner, 
validity of—Servant of the family of the owner, 
‘owner,’ meanings of. A 

Section 485 of the City of Bombay Municipal Act 
confers on the Municipal Authorities wide powers for 
effecting service of notice onan owner or occupier 
of premises. [p. 490, col. 1.] . 

A person who collects rent on behalf ofa family 
and to which the family is entitled, is à servant of 
the family of the owner within the meaning of s. 485 
ofthe Oity of Bombay Municipal Act and service effect- 
ed on him under sub-el (b) of the section ia a proper 
service under the Act. [p. 490, col. 2.] . 

Such a person is also an ‘owner’ as defined in 
S. 3 of the Act and service upon him would fall 
within sub-cl. (a) of s.485. [p. 491, col. 2. . 

Peek v. Waterloo Board of Health (1), relied on. 

Mr. Coltman (with him Mr. Kanga, 
Advoeate-General), for the Plaintiff, 

Mr. Mulla (with him Mr. M, C. Setalvad), 
for the Defendants. 

JUDGMEN'T.—This is a suit by the 
Municipal Corporation of Bombay. to ree 
cover a sum of Rs. 4,158-11-0 being the 


. balanee of the amount due to them for Muni- 


cipal property taxes from the years 1922 to- 


1927 in respect of two properties belong- 
ing tq the defendants Nos. 2091 and 2093 
situate in D Ward, Bombay. The claim so 
far as property No. 2091 is concerned ia 
based upon an increase in the assessment 


of the property from 1922 to 1925 and an: ` 


other increase thereafter from 1925 to 1927. 
The claim as to the other property is based 
on an increase in the assessment from the 
year 1922, : 

The defence briefly is that the Municipal- 
ity is not entitled to recover the increased 
essessment in reepect af property No. 9091 
as they have not complied with the provi- 
sions of the Municipal Act, and in respect 
of the other property the same reason is ad- 
vanced for resisting the claim and the fur- 
ther reason that that property was demo- 
lished sometime in Mey, 1923, and notice of 
such demolition was given to the Corpora- 
tion in September, 1923, and, therefore, it is 
alleged that no assessment whatever is due 
in respeet of the second property after 1923. 


a 


Tt appears from the evidence that tha - 
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properties belonged prior 
Vassonji Madhavji, father 
fendants. He died some time in 1919 
and these -properties, although they 
stood in his name, were managed . by 
his widow Monghibai during the minority 
of thedefendants. The first defendant at- 
tained majority some time in February, 
1922. Monghibai died in 1924. It is not 
necessary to go into the various provisions 


to 1919 to 
of the de- 


of the Municipal Act in order to cometo a- 


decision in this case except the sections 
which relate to the service of the special 
notice for increased assessment provided for 
by s. 162. But it'appears from the evidence 
that all the requirements of the Municipal 
Act were complied with co far as the public 
notice asregards the assessment was con- 
cerned, Not only that but the assessment 
under the provisions ‘of the Act became 
final and a certificate to that effect was 
issued by the Municipal Commissioner 
from time to time from 1921 to 1927. This 
part of the case is not disputed, the real 
dispute turning upon the claim as to the 
increased assessment. 

Section 162 requires that where the 
rateable value of any premises is about to 
be increased the Commissioner should as 
soon as possible after the issue of the pub- 
lic notice under sub-s. (1) of that section 
give special written notice to the owner or 
occupier of the said premises specifying the 
claim as to increased assessment and in- 
forming him that any complaint against 
the same will be received by him within 
fifteen days from the service of the special 
notice. The plaintiffs state that in accord- 
ance with this section, sub-cl. (2) special 
notices were given in respect .of both 
the premises in 1921 and subsequently ‘in 
1925 as toone ofthe properties. The ques- 
tion is whether the Municipality has com- 
plied with the provisions of this section. 

It appears from the evidence that special 
notices to be served in accordance with 
8. 162 were handed over to a Ward clerk by 
name Aroskar in January, 1921. Aroskar 
first attempted to serve’ the notices on 
Monghibai who was living then in DeSouza 
Street, D. Ward. But he found that the 
place of residence of Monghibai was locked 
and that Monghibai could not be found. 
Thereafter he went to the premises in D. 
Ward and made inquiries on the spot. As 
aresult of information which he received 
from the tenants on the premises he found 
that a man called Bisheshar; a Bhaya; 
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was living in & room in one of the 
buildings and was in the service of the 
owners on whose behalf he was re- 
covering rents from the tenants of the 
premises in question. He thereupon went 
to Bisheshar and tendered these special 
notices io him on January 17,1921, and he 
swears that those notices were accepted by 
Bisheshar. He made an entry in his field 
book at the time which supports the oral 
evidence which he has given about the 
service of the special notices, and tha‘ 
is Ex. M. Thereafter the Munici- 
pality sent notices of demand address. 
ed to the owners which are admitted to 
have been received by the defendants and 
it was after these notices of demand that 
in March, 1921, correspondence ensued 
between the Solicitors of the defendants and 
the Assessor and Collectorin the first in- 
stance and between them and the Municipal 
Commissioner thereafter. The defendants 
in that correspondence: alleged that the 
service was not properly effected as they 
had noman of the name of Bisheshar in 
theirservice. Their Solicitors subsequently 


. had interviews with both the Commissioner 


and the Assessor, ag a result of which ulti- 
mately the present suit was filed, . 

(His Lordship found on the evidence that 
Bisheshar was in fact receiving and collect- 
ing rents of this property from the tenants 
thereof atthe time service was effected on 
him and continued:—] 

But it is further argued that even suppos- 
ing Bisheshar was recovering rents of these 
properties he was not a servant of the family 
of the owners within the meaning of s. 485, 
and that, no doubt, is an important question 
which arises for determination in this case 
and I proceed to deal with it now. i 

There are two sections in the Act which 
lay down the procedure to be followed by 
the Municipal Authoritiesin effecting service 
of any notice, bill, summonsor schedule, ete., 
which is required by the Act to be served 
on owners of premises and other persons. 
In construing these sections I think it is 
permissible to consider the aim, the scope 
and the object of the Statute, If the inten- 
tion of the Legislature was that the widest 
possible powers should be given to the 
Municipal Authorities in order that the ob. 
jject of the Act should be carried out, then I 
think itis the duty of a Judge to put upon 
these sections what is called a beneficial 
construction. In my opinion, having re- 
gard te the object.of the.Gity ef Bombay 
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Municipal Act, any construction which 
would facilitate the carrying out of that 
object ought ta be adopted rather than any 
construction which would retard the ful&l- 
ment of the purpose andobject of the 
Statute, 

“Section 484 lays down that whenever 
service of notice, etc., is to be effected on 
any person then it has to be effected 
in four ways; and it seems to me that al- 
though, as Mr. Mulla contends, the method 
of the service in ss. 484 and 485 is identical 
with some exceptions, theobject of 8. 484 is 
to have service effected on a person eo no- 
mine, and that appears from the wording of 
that section. Under s. 485 wider powers 
seem to have been given to the Municipal 
Authorities for the purpose of effecting ser- 
vice on an owner or occupier of premises. 
That section says that when any notice, etc., 
is required by: this Act (omitting unneces- 
sary words) to be served upon or issued or 
presented to the owner oroccupier of any 
building or land “it shall not be necessary . 
to name the owner or occupier therein, and 
the service...shall be effected, not in accord- 
ance withs. 484 but as follows." Then 
follow sub-cls. (a), (b) and (c) Now the 
first thing to notice is that it is not at all 
necessary under this section to address the 
notice in any particular name. This, to 
my mind, indicates that the Legislature 
intended to confer on the Municipal 
Authorities widest possible powers for 
effecting service. All that the section re- 
quires isthat service should be effected 
in accordance with the pravisions of sub- 
els. (a), (b) or (c). Clause (a) directs that 
notice, ete, shall in the first place be 
given or tendered to the owner or occupier, 
or if there bemore than one owner or 
occupier, to any one of the owners or 
occupiers of such building or land. In 
sub-cl, (b) if the owner or occupier or no one 
of the owners or occupiers is found the 
service of the notice, etc., shall be effected 
by giving or tendering the said notice, 
etc., to some adult malemember or servant 
of the family of the owner or occupier or 
of any one of the owners or occupiers, Or, 
thirdly,ifnone of the means aforesaid 
be available, by causing such notice, etc., 
to be affixed on some conspicuous part 
of the building or land to which the same 
relates. 

Ina forcible argument Mr. Mulla con-_ 
tends that service on Bisheshar does not 


come within any of these clauses. Turning — 
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tocl.(b) his argument is that even it 
Bisheshar was collecting rents on behalf of 
the defendants he could not be. said to be a 
servant of the family of the owner. Taking: 
the provisions of these two sections together” 
and bearing in mind the object ofthe 
Legislature in framing these sections, it 
seems tomethat what cl. (b) really re- 
quires is that if service cannot be effected ` 
inthemanner provided by cl. (a), then 
itis open tothe Municipal Authorities to’ . 
effect service by tendering or giving the.- 
notice, etc, to anadult male member.of 
the owner's family or a servant of his, 
family. i ; d 

I do not propose to consider the hypo- 
thetical cases put forward in the course 
of the argument. The position appears 
to me on the evidence tobethat the pro- 
pertyin this case belonged to the defend- 
ants,and thatis not disputed,subject to 
some interest in Monghibai, and that, 
therefore, the property was the family 
property; and that being so, a person who 
recovers renton behalf of the family and 
to which the family is entitled, would, I 
think, fall within the descriptionof "servant ` 
ofthe family of the owner." Ihold on 
the evidence in the case that Bisheshar 
was aservant of the familyof the owners 
within the meaning of sub-cl.(b) ofs. 485,. 
and service on him was proper service under 
the Act, i 

There is no doubt that the object was, 
as I have stated, to give very wide powers 
to the Municipal Authorities to effect 
service. If one turns to O. V, r. 15, Civil 
Procedure Code, one finds that under 
that rule where in any suit the defendant 
cannot be found and has no agent em- 
powered to accept service of the sum- 
mons on his behalf, service may be made 
on any adult male member of the family 
of the defendant who is residing with him 
and the explanation to the rule says: “A 
servant isnot a member of the family 
within the meaning of this rule," Con- 
trasting this provision with that of 8.485, 
it seems to me to be very clear that the 
restrictions imposed wunder r. 150f0.V 
of the’ Civil Procedure Code, are done 
away with when one comes to cl (b) of 
8. 485. AndI think there is considerable 
force in Mr. Ooltman's argument that these 
words are putin this clause in order to 
enable the Municipal Authorities to effect 
service in casesof a joint family property. 


To accept the narrow construction which . 
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the learned Counsel for. the defendants 
would put om.these words would result, 
in myopinion, in certain absurd results. 
For instance, if these words are to be 
taken in their nüárrow sense, nimely, that 
& person on whom service is to be effacted 
must be a domestic servant, this would 
resultin making the service ‘effected on 
the servant of the owner himself bad or 
invalid. This could hardly have been 
intended bythe Legislature. In my judg- 
ment a servant of the family of the owner, 
means a servant employed for tke benefit 
of the family in general and /paic out of the 
family property or funds. 

But supposing that, the service on Bi- 
sheshar can be challenged on the ground 
that he is nota .servant of the family of 
the owner, 
within sub-cl. (a) of that section. Section 3 
of the Act gives a statutory definition of 
the term ‘owner’ and that seems to be 
very clear. It says that unless there be 
something repugnant in the subject or 
context, "owner", when used in reference 
to any premises, means the Fperson who 
receives the rent of the said permises, or 
who would be entitled to receive the rent 
thereof if the premises were let, and 
includes (1) an agent or trustee who 
receives such rent on account of the 
owner. Therefore, every possible way by 
which the Municipality can get at a per- 
son who has a beneficial interest in the 
property inorder to secure compliance 
with the provisions of the Municipal Act 
has: been contemplated and provided for 
by extending. the ordinary meaning of 
the term “owneér" by s. 3 of the Act except 
of .course when the context itself is against 
such a construction. 

—Now,if as I havefound, Bisheshar was 
actually receiving the rent, whether he 
was doing so rightly or wrongly, and in this 
case I think he was doing sorightly, Idonot 
see what objection there can be in holding 
that the service upon him would fall within 
sub-cl. (a) of s. 485. Mr. Mulla’s argument, 
as I understand it, is that having regard 
to the context and the terms ofs. 485, the 
word "owner" must be understood in every 


case in theordinary sense, and he bises. 


it on the words of the section “it shall 
not be necessary tonamethe owner or oc- 
cupier", and he argues that when the Act 
says thatitis not necessary to name the 
-owner; the term “owner " must be under- 
stood in theordinary sense. .-Having given 


MUNIOIPAL CORPORATION OF BOMBAY V, OHARANDAS: YASSONJT. 


I think the case falls also. 


491, 


my best consideration to the arguments, I 
still fail to see what there is’ in the con- 
text which prevents an extended meaning 
allowed by 8.3 being put on the term 
" ownér " ins. 485. The underlying idea. 
of s. 485 seems to me that whereas under 
g..484- it is necessary to "mention the name 
of the owner, under s. 485 no name need 
specifically be mentioned. And obviously 
this provision is made for very good rea- 
sons. There are several properties in Bom- 
bay which stood and are standing in the 
names of persons long since dead, and 
sometimes itis very difficult if notimpos- 
Bible to: ind out who really the owner of 
the property is ; and the provision that 
it should not be necessary to name the: 
owner is made to meet cases like these, 
There are many properties in Bombay 
which belong toa joint and undivided 
Hindu family,or to people who are govern- 
ed by or follow the Hindu Law. Obvious- 
ly itis diffieult to know who the "owner" 
of such properties is ; it would be equally 
difficult to know ifa servant isa servant 
of the family orof any member of a family. 
It isto meet cases like these that the 
Legislature has enacted s. 3 and s. 485 of 
the Act. I am unable to see why the word 
"owner" in s. 489 should not be construed so 
a bear the extended sense allowed by 
B. 9. 

In the case of Peek v. Waterloo Board of 
Health (1) a case which arose under the 
Publie Health Aet, the Court held in de- 
fining the word “owner” that a person 
who isde facto receiving the rent would 
be the owner"within the meaning of s. 2 
of that Act. The case is cited in Halebury'a 
Laws of England, Vol. XXIII. Sofaras [can 
see, it has not been repealed, and I think it 
is an authority which throwa considerable 
light on thequestion which I have to decide 
in this case. 

I hold, therefore, that the special notice 
was properly served in this case on January 
17, 1922. l 

That bəing the position, the remaining 
questions do not present any difficulty. So 
far asthe property No. 2091 is concerned 
the increased assessment continued as it 
remained final. No objection was raised 
thereafter by the defendants and the assess- 
ment was good under the provisions of 
the Act until 1925. In 1925, there was a 


(1) (1863) 2 H. & O. 709; 33 L. J. M. CG. 11; 9 Jur, 
(w. 8.) 1343; 12 W. R. 252; 9 L. T. 338; 159 E. R. 293; 


; 133.R. R. 754. 
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further increase in the assessment and it 


appears from the evidence of the Ward. 


clerk Correia that he made attempts to 
effect service of special notices under a. 
162, sub-cl. (2),0n theowners. The first 
time he went he found from the tenants 
of the ground floor that neither Monghibai 
nor the defendants were in Bombay and 
that the house wasclosed, but he was in- 
formed thatthe owner would return in two 
or three days. Accordingly, on January 
25, 1926, he went again to the place of 
residence of Monghibai. He went up to 
the floor on which she was residing and 
found that the house was closed and it 
was after that he went to the properties in 
suit and there he effected. service in 
accordance ¿with sub-cl. (b) of s. 485. 
Monghibai, unfortunately, is dead, and 
it is very easy for Tricumdas to come 
and say that Monghibai was in Bombay in 
1925, and never wentout except for half 
an hour in the morning and an hour in the 
evening. I have no hesitation in disbeliev- 
ing Tricumdas. I think, therefore, under 
the circumstances of the case, the Ward 
clerk was justified in pasting the special 
notice on the property of which intimation 
was immediately given tothe defendants, 
It is admitted that there has been no appeal 
or complaint against that assessment, 


Then, there isone part of the case with : 


reference to the other property No. 2093, as 
to which the case on behalf of the defend- 
ants is that the property was demolished 
in May, 1923. Now, if the property is 
demolished noticehas to be given under 
s. 153, and although it is alléged in the 
written statement that such notice was 
given, itis now clear. on the evidence, and 
it is fairly conceded by Counsel, that there 
was nosuch notice given. But apart from 
that what appears from the evidence is that 
a part of the building fell down in 1923, 
and the wholebuilding was not demolished 
in the first instance and it was long after 
that the work of demolition was taken in 
hand. There being no notice or objection 
tothe assessment up to 1927, the defend- 
ants’ case with regard to property No. 2093 
must fail. 

Now, as to the actual particulars, the 
defendants claim credit for certain amounts 
which are mentioned in Ex. I to the 
written statement, lt is now admitted that 
theclaim is unsustainable, The Municipal- 
ity has recovered rents from the tenants 
of the property to the extent of Rs. 239-2.0, 
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The Municipal case is that this rent was 
recovered in respect of property No. 2093 
which is not the subject-matter of this suit. 
But it is agreed between the parties that 
the plaintiffs should give, credit to the 
defendants for that amount. 

Therefore, in the result there will bea 
decree for the plaintiffs for Rs. 3,831-1-0. 

The defendants having failed on all 
points must pay the costs of the Munici- 
pality. 

Counter claim will be dismissed with 
costs. . . 

There wil be a decree in terms of 
prayer (b) to the plaint also. In default of 
payment within six months there will be 
an order thatthe premises be sold and the 
sale-proceeds applied in and towards the 
payment of the amount. 


A. N. A. Suit decreed, 


BOMBAY HIGH COURT. 
TESTAMENTARY Suit No. 7 or 1927, 
August 12, 1927. 

Present :—Mr. Justice Rangnekar. 
VIDYAGAVRI HARGOVANDAS 
JNAROTTAMDAS-—PLAINTIFF 


versus 
NARANDAS KASHIDAS MUGATWALA 
— DEFENDANT. . 

Special Marriage Act (III of 1872), ss. 2, 10 —Special 
Marriage (Amendment) Act (XXX of 1923)J—Amend- 
ment, whether retrospective—Marriage under Act— 
Succession, whether governed by personal law or 
Succession Act—Declaration under s. 10, meaning of 
—Practice—Bombay High Court (Original Side)— 
Testamentary suit—Question of title. " 

The declaration required bys. 10 of the Special 
Marriage Act, 1872, does ‘not amount to a renunciation 
for all purposes of the personal law of the declarant. 
Succession to a Hindu who has married under the 
Said Act, before its amendment in 1923, is. governed 
by the Hindu Law and not by the Succession Act, 
1925. [p. 494, col. 2.] 

Ochavaram Nanabhai v. Dolatram Jamietram (1) and 
Inthe goods of Jnanendra Nath Roy (2), referred to. 

The Special Marriage (Amendment) Act, 1923, is not 
retrospective. [p. 493, col. 2.] 

It is the invariable practice of the Bombay High 
Court on its Original Side, not to enter, in a testa- 
mentary suit, into the question whether the deceased's 
property is joint or separate, oras to the title to the 
property. [p. 493, col. 1.] 
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Mr. Daphtary (with him Mr. Amin), for 


the Plaintiff. 
Mr, Bhagvati, for the Defendant. 


JUDGMENT.—This is a petition for 
Letters of Administration of the property 
and credits of Hargovandas Narotamdas, 
deceased. The: petitioner is his widow, 
and the defendant is the son of the 
paternal uncle of the deceased and has 
‘filed a caveat against the grant of ad- 
ministration to the petitioner. In the 
affidavitin support of the caveat the 
grounds relied upon were: (1) that the 
deceased husband of the 
a member of a joint and undivided 
Hindu family of which the defendant 
also wasa member, and thatthe property 
belonged to the said joint family; (2) 
that the petitioner was married to the 
deceased under the 
Act 111 of 1872, inthe year 1918, and, 
therefore, the property of the deceased 
would be governed by the Indian Sue- 
cession Act, and the petitioner would be 
entitled to a half of the share of the 
deczased in the joint family property. 

-It maybe stated that, at the death of 
the deceased, his mother was alive, but 
she died, itis not clear when, but certainly 
prior to the presentation of this petition. 

The issues raised are as follows:— . 
` (1) Whether the succession to the estate 
of the deceased is governed by the Hindu 
Law or by the Indian Succession Act? ... 


(2) Whether the petitioner is entitled to . 
' the grant of.Letters of Administration to. 


the estate of the deceased alone or jointly 
with: the defendant? 
(3 Whether the defendant has any 
“interest sufficient to maintain the caveat? 
The last issue is raised on behalf of 
the plaintiff and has by consent of Counsel 
been argued as a preliminary issue. 


E negative, then the caveat must 
ail, | ; 
1t will be apparent from the issues raised 
that the contention as to the property being 
joint family property in which the defend- 
ant and the deceased husband of the peti- 
tioner wereinterested as members of a joint 
: and undivided family has been given up. 
It has been the invariable practice on the 
Original Side of this Court, not to enter, 
in a testamentary suit, into the question 
whether. the deceased's property is joint 
or separate or as to the title to the pros 
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Special Marriage 


.under that ‘Act. 


It is, 
clear that if the finding on this issue is 
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perty. This practice has been upheld in 


.8 series of decisions of this Court and 


I need refer only to Ochaiaram Nanabhat 
v. Dolatram Jamietram (1). Therefore, 
the short question which arises for deter- 
mination is by what law the rights of the. 
parties concerned are governed. 

The learned Counsel for the defendant . 
has argued that as the marriage was 
solemnized under Act III of 1872, the 
petitioner and her deceased husband 
ceased to be Hindus, and, therefore, on 
the death of the deceased husband of the . 
plaintiff, succession to his property would 
be governed by the Indian Succession 
Act. Itis clear thatif‘the Indian Succes- 
sion Act applies to this case, then the 
defendant admittedly hasan interest in 
maintaining his caveat; If, on the other 
hand, the Act does not apply, then it is 
obvious he has no such interest. The 
question, then is: Does the Indian 
Succession Act govern the rights of success 
sion to the property of the deceased 
husband of the plaintiff? The argument 
of the learned Counsel for the defendant 
is based on the preamble to the Act III 
of 1872, and to the declaration required 
by s. 10, and the form of such declaration 
set forth in the Second Schedule to the 


. Act. 


Before I come to deal with this question, 
there is one point which has been raised 
in the course of arguments, to which I 
think I ought to refer. Act III of 1872 
was amended by Act XXX of 1923, and 
ss. 22, 23, 24, 25 and 26 were newly added 
It is eontended that the 
rights of the parties before me are 
governed by the Amending Act of 1923, 
and that succession to the property of 
the deceased must be regulated by the 
provisions of the Indian Succession Aot, 
and that on account of the marriage there” 
was severance of the plaintifi’s husband 
from the joint family. f 

Act XXX of 1923 is an Amending Act 
and there is no provision therein for re- 
trospective effect. Admittedly, the plaint- 


iffs marriage took placein 1918, In my 


opinion, therefore, the rights of the parties 
before me cannot be governed by tha 
Amending Act but by the Original Act 
III of 1872. In order, therefore, to deter- 
mine the question which has arisen, J 


(1) 998. 644; 6 Bom. L, R. 960, © 
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Act and that Act alone. 

Now turning to the preamble of the 
Act, itis clear that the Act was intended 
' to provide a form of marriage for pérsons 
who do not profess (inter alia) the Hindu 
religion, The wording of that preamble 
.is important in view of the arguments 
, addressed to me. The preamble runs as 
. follows: — 

:. "Whereasit is expedient to provide a 
form of marriage for persons who do not 
profess (then follow the various religions), 
and to legalize certain marriages the 
validity of which i8 doubtful; it is hereby 
' enacted as follows:—" . I 

Section 2 lays down the conditions upon 
which marriages under the Act may be 
'eelebrated. Sub clause 4 of the section 
.provides that the parties must not be 
‘related to each other in any degree of 
consanguinity or ‘affinity which .would, 
“according to any law to which either of 
them is subject, render a marriage bet- 
ween them illegal. Section 10 provides 
“for. a declaration in the form contained 
in the Second Schedule to the Act and 


requires thesame to be signed by the. 


parties and three witnesses. Section 18 
provides that the issue of any marriage 
‘polemnized under the Act, shall be deemed 
to be subject to the law to which their 
“fathers were subject as to the prohibition 
-of marriages by reason of consanguinity 
“or affinity. The declaration in the Second 
Schedule, (inter alia) requires the declarant 
‘to say "I do not profess (inter alia) the 
Hindu religion." . ML" M 
. Mr. Bhagvati argues that taking the 
‘declaration, s. 2 and the preamble, the 
‘effect is that parties -who were Hindus 
"prior to the marriage ceased to be so 
after the marriage was celebrated under 
‘this Act. I am unable, as a matter of 
‘construction of the expressions used in 
‘the Act, to accept the argument, and, in 
my opinion, to say that a person does 
‘not profess.a particular religion is not 


“equivalent to saying thathe ceases to bea . 


‘member of that religion which he professes 
notte belong to. If-that had been the in- 
‘tention of the Legislature, there was 
nothing to prevent them from stating it 
in clear terms.. Not only has that not 
-been done, but’ it: seems there are in- 
‘dications in the Act itself which go to 
show that the personal law of the parties 
was not.to be deemed- to- be abrogated 
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merely by reason. of a marriage being 


solemnized under the Act.’ ^. -à 
In the first place the Act. was passed, 


as the preamble shows, to provide a 


. form of marriage: for a certain class 


. of persons. It is a matter of common 


_knowledge that the Act was passed to 


_ assist Hindus. who objected to some of the 
customary marriage rites and who desired 


.Some means of going through a form of 
. marriage which would be legal and bind- 


-ing other than that prescribed by orthodox 
‘Hinduism, Then s. 2,.sub s. (4), imposes on 
the parties:who desire to avail themselves of 
„the benefit of the Act, the same restrictions 
‘as to a marriage as would be applieable to 
them under their personal law by reason -of 
-consanguinity or affinity. The. language 
used in the subsection is : significant, 
namely, “according to any law to which 
either of them is subject." Now what is 
the personal law to which the contracting 
parties (in this case, Hindus) were subject 
_ when they married? Surely it-is the Hindu 
Law and no other. Section 18 imposes upon 
the -issue.of marriages solemnized under 
the Act thesame restrictions if they marry 
- under the Act, as were applicable to their 
fathers under the latter's personal law. 
. Having regard to the.scope and object of the 
Aet, in my opinion, the declaration required 
by the Act does not amount to an abjura- 
.tion for all purposes of the personal law of 
-the declarant but merely as a statement 
“for the purposes of the Act itself. The 
.very fact, that, although this Act has been 
¿in force since 1872, not a single case is 
-forthcoming in which it has been held 
that by reason of a marriage under the 
. Act, questions as to succession and rights 
-to property must-be determined by or under 
‘any law other than the personal law of the 
parties, shows that the mere declaration 
-under the Act did not amount to a 
enunciation of the personal law of -the 
parties. Mr. Bhagvati has not been able to 
produce a single authority in support of his 
-contention, 


In Inthe Goods of Jnanendra Nath Roy (2) 
‘the Oaleutta High Court.has taken the same 
‘view, In that case a widow of a Bramho 
applied for a grant to her of Letters of Ad- 
‘ministration of her deceased husband's estate. 
She was married to her deceased husband 
under Act ITL of 1872, The question arose 


p 70 nd. Oas. 463; 49-0, 1069; 260, W.N. 729) A, 
I, R, 1923 Oal, B6B ^ e Es 
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whether she was entitled toa grant under 
the Indian Succession Act (X of 1865) or 
under the Probate and Administration 
Act (V of 1881). The deceased left an 
infant son, and if the grant issued under 
the former Act the widow was entitled to 
one-third of the estate, if under the latter 
„Act, she was entitled to the ordinary right 
ofa Hindu widow under Hindu Law. Now 
it is. clear that the grant could issue under 
the former Act only if the parties were not 
Hindus (see s. 331 of the Act). One ofthe 
arguments was that by reason of the 
marriage and the declaration under it, made 
atthe time by the deceased owner and the 
applicant, they ceased tobe Hindus. The 
learned Judge before whom the petition 
came for hearing took time to consider his 
judgment and came to the conclusion that 
& Bramho who married under the provisions 
of the Special Marriage Act did not cease to 
be a Hindu and the succession to his property 
would be governed by the Hindu Law. The 
arguments which have been addressed to me 
as to the meaning to be attached to the,words 
in the preamble or s. 2. of the Special 
Marriage Act, and as to the effect of the 


declaration under the Act were addressed 


to the Judge in that case. Further the 
learned Judge pointed out that there wasa 
uniform practice on the Testamentary Side 
in the Caleutta High Court that in cases 
like this where marriage had.taken place 
under the Special Marriage Act, Letters of 
‘Administration were granted only under 
the Probate and Administration Act. 


^ I may also.refer to the Full Bench case ' 


of Matungini Gupta v. Ram Rutton Roy (8). 
The judgment ‘in the light of the facts 
and the arguments in that case lends 
support to the conclusion to whichI have 
‘come. The facts were that a Hindu widow 
inherited the property of her husband 
taking therein the estate of a Hindu widow. 
Ehe afterwards married a second husband 
not a Hindu, in a form provided by Act 
III of 1872, having first made a declaration 
a3 required by s. 10 of the Act that she was 
nota Hindu, The question arose whether 
by that marriage she forfeited her interest 
in her first husband's estate in favour of 
the next heir. It was argued in substance 
that she ceased to bea Hindu as soon as 
she married under Act JII of 1872, and, 
therefore, the Hindu Widows Re-marriage 


(3) 190, 288; 9 Ind, Dec. (N, s. ) 638, 
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Act XV of 1856, which only -applies -to 
Hindu widows, did not apply, and, therefore, 
she did not forfeit her interest in her 
first husband's estate. The question was 
referred to a Full Bench and it was held 
by the Judges (Prinsep, J., dissenting) that 
Act XV of 1856 applied and the widow 
had forfeited her interest in her first 


"husband's estate on account of her marriage 


under Act IIT of 1872. : 

I am, therefore, of opinion that the rights . 
of the parties before me are, firstly, 
governed by the Special -Marriage Act III 
of 1872, and, secondly, they are governed 
by the personal law-of.the parties, namely, 
the Hindu Law. That being the case, it is 
clear that the defendant has no interest to 
sustain this caveat. . 

In the result the caveat must be 
dismissed with costs. Letters of Administra- 
tion would issue to the plaintiff. If 
the plaintiff is not able to recover attorney 
and client costs from the defendant, then 
she would be entitled to recover them from 
the estata of the deceased. : 

A. NL A. < Caveat dismissed, 


‘BOMBAY HIGH COURT. .. 
ORIGINAL Civit JuxispiotroN Sort No. 1617 
oF 1926. 

September 23, 1927. 
Present :—Mr. Justice Rangnekar. 
OMAR TYAB ABA SHARIFF— 

. PLAINTIFF 


versus . S 
ISMAIL TYAB ABA SHARIFF ^ 
—DEFENDANT. ES 
Official Trustees Act (II .of 1918)—Bombay High 
Court (Original Side) Rules, r. 18—Official Trustee, 
whether can be appointed guardian of property of 
minor—Official Trustee, whether officer of Court— 
His powers and duties—Construction of Statutes. 
The Official Trustee is not an officer of the Court 
within the meaning of r. 13 of Part II of the Bomba 
High Court (Original Side) Rules 1913. [p. 497,-col, 


. "The Official Trustee cannot be appointed as guard- 
jan of the property of a minor. : 


ibid. 

Under ths Official Trustees hot ot dis, the Official 
mar is an officer appointed by Government. 
ibid. 
t [Powers aad duties of the Official Trustee discussed. 

If the Legislature has attached a particular meaning 
to certain words in a cognate Act, then that meaning 
should be taken as the legislative declaration of the 
meaning to be attached to the same words ina latey 
Statute. Lp, 498, col, 2.] N - EN 
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Mr. Bilimoria, for the Plaintiff. 
Messrs. B. J. Wadia and Manekshaw, for 
the Defendants. 
‘Mr. Kanga, Advocate-General, for the 
Official Trustee. 
. Mr. M. S. Vakil, Amicus curic. 
JUDGMENT.—On February 17, 1927, 
Mr. Justice Kemp appointed Mr. Moos, 
"Receiver of the estate of the minor plaint- 
ifs in this suit. As one of the prayers of 
the notice of motion was for interim main- 
tenance of the minors the learned Judge 
appointed the Administrator-General as 
guardian of the property of the minors and 
directed the Receiver to pay to him a 
monthly sum of Rs, 600 for their mainten- 
‘ance. The order, however,contained no direc- 
tions as to whom the maintenance allowance 
‘was to be paid. As Mr. Justice Kemp 
“gat in the Sessions and thereafter went 
on leave, the matter could not be men- 
tioned to him, and was ultimately brought 
before me. Jt wasagreed between all the 
parties that the Administrator-General 
should be directed to pay the maintenance 
allowance to defendant No. 2, and, es I 
was about to makethe order, the Adminis- 
frator-General, who appeared in person, 
requested me to substitute the expression 
“Official Trustee " in place of the original 
expression "Administrator General" On 
my inquiring as to the reason for the 
change, he mentioned that as Official 
Trustee the fees chargeable would be 
less and besides that, there was the Govern- 
ment indemnity under the Official Trustees 
Act II of 1913. The other parties not ob- 
jecting; and as it seemed.to me that the 
‘substitution was beneficial tothe estate, I 
the order, M 
E Solicitors for the plaintiffs there- 
after ex majore cautela applied to the 
learned Ohiei Justice for his sanction to 
the appointment of the Official Trustee as 
guardian of the property of theminors under 
r. 13 of Part IL of the Original Side Rules, 
On that some doubt was felt as to the 
correctness of the order by the learned 
Ohief Justice and the Judges and it was 
settled that the matter should be argued 
and the question should be judicially de- 
termined with a view to settle the prac- 
tice of. this Oourt. The necessity for 
this arose as, undoubtedly, in the past such 
orders have been made, and about three 
‘or four orders have been produced before 
me by the Official Trustee. By two of 
these tho Officiel Trustee was appointed 


aya, 
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‘guardian of the property ofcertain minors, 
One was made by Mr. Justice Mulla in 
1922, and the other by Mr. Justice Mirza 
in 1925. Of the remaining two, one was 
made by Mr. Justice Davar in 1914, but 
that seems to me to be an order made 
under s. 12 of the Official Trustees Act, ` 
But in that proceeding the Official Trustee 
was not appointed guardian ofthe minors, 
Obviously to such an order there can be 
no objection, The remaining order. was 
made by Mr. Justice Starling in 1899, but 
this also was under s. 32 of the Act of 
1864 which corresponds to s. 12 of the 
present Act.. By that order, however, the 
Offieial Trustee was directed to pay the 
income of the moneys handed over to him 
to the petitioner as guardian of the minors 
fortheir maintenance. 

On September 2, the matter.was placed 
before me for argument. All the jartiea 
appeared. The Advocate. General appear- 
ed for the Official Trustee and Mr. M. S. ° 
Vakil was appointed by the Court to argue 
the case amicus curia, 

Two questions have arisen for decision: 
(1) whether the Offieial Trustee is en 
officer of the Court witiin the meaning 
of r. 13 of Part II of the Bombay High 
Court Rules (Original Side) 19:3; and 
(8) whether the Official Trustee can be ap- 
pointed guardian of the property of a minor, 

The first presents no difficulty. The 
office of Official Trustee was: created in 
India by Act XVII of 1843. The preamble 
of the Act runs as follows :— : 

“Whereas the property of infants, Femes 
Coverts and others vestel in trustees, ig. 
exposed to peculiar risks and burthens in 
tha territories, subject to the Government 
of the East India Company, not only from 
the insolvency of trustees, but from the 
frequent difficulties occasioned by their 


` death, or absence, or refusal, or incapacity ` 


to act." 

Then followed s. 1. 
was enacted that :— 

“In all cases in which any property is 
subject to any trust, and there shall be no 
trustee willing to act,or capable of acting 
within the jurisdiction of her Majesty's 
Courts in the said territories, it shall be 
lawful forthe Supreme Court of each of 
the Presidencies in the said territories, on 
pétition to appoint the Registrar, or such 
other officer of the Court, as the Court 
may from time to time select as the 
Oficial Trustee, under the provisions of 


By that section it 


a 


108 I. 0. 1928 


‘this Act to ba a trustee of such property, 
and that upon such appointment such 
‘property shall vest in such officerand his 
successors-in office, and shall be held by 
them upon the samo trusts as the same was 
-held previous to such appointment,” . 
. -Act XVII of 1843 was repealed by Act 
XVII of 1884-whieh as amended from time 
to tims was ultimately superseded by Act 
JI.of 1913, which is the present Act. By 
B. 4 ofthe present Act the Government 
has the power of appointing an Official 
Trustee. Under s. 6 the Official Trustee 
is a corporation sole, has perpetual succes- 
‘sion and an official seal, and may sue and 
‘ba sued in his corporation name. Under 
s. lo the revenues of the Government 
arə liable to make good all sums required 
to discharge any liability whieh the Offieial 
Trustee, if he were a private trustee, would 
be personally liable to discharge. Sec- 
tion 17 provides for certain fees to be 
charged in respect of the duties of the 
Official Trustee as the Government may 
prescribe. And unders. l8all moneys and 
fees received in the hands of ths Official 
'Trustee are to be credited to Government. 
. A mere perusal of these provisions and 
a comparison of the present Act with the 
earlier Acts will show that- under the 
present Act the Official Trustee is a 
Government officer appointed by Govern- 
ment and liable, under- the provisions of 
8. 16 of the General Clauses Act, to be Te- 
moved by-Government. 
- My answer, therefore, to the first question 
is in the negative. 

I now turn tothe second question. This 
- would depend upon the object with which 
this office was created and the nature of 
the powers and duties of -the Official 
Trustee under the Act. The present Act 
was passed, as the preamble shows, to 
consolidate and amend the law constitute 
ing theofficeof Official Trustee. It is 
permissible, therefore, to consider the 
preamble of the earliest Act, which I 


have already ‘set forth, The learned 
Advocate-General also relies on the 
sime. That preamble shows that the 


office was created as, frequent ‘difficulties. 


occasioned by death or absence or re- 
fusal or incapacity to act, as ‘also from 
insolvency of trustees in whom property 
was vested undera trust, -and to protect 
such property from risks and -burdens 
to whichit may be liable. Ifany doubt 
isfelt as to the object of creating the 


32 
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office it is removed bys.1 of that Act. 
That section has already been referred to 
Briefly it: says that in all cases in which 
any property is subject to any trust, 
and there is no trustee willing to act 
or capable of acting, it shall be lawful 
forthe Supreme Court of each of the 
Presideneies on petition to appoint an 
officer ofthe Courtto be a trustee. So 
that, taking the preamble -and s. 1 of 
the Actof: 1843, the intention of the 
Legislature clearly seems to me to be that 


"where there is already a trust and trust 


property vested in trustees, }if the trustees 
are not willing to act or incapable of 
acting, then an officer of the Court 


‘should ba appointed as Official Trustee 


to carry out the trust andin order to pro. 
tect the trust property. But this clearly 
implies a pre-existing trust and the ap- 
pointment of the Official Trustee as a 
trustee in -place of original trustee. Tha 
preamble of the Act of 1843 read with s. 1 
of that Act seems to me to be against 
the contention of the learned Advocates 
General. : 

^ Section 7 of. the present Act prescribes | 
the powers and duties of the Official 
Trustee. By that section the Official 
Trustee may, if he thinks fit, (a) act aa 
an ordinary trustee, (b) be appointed 
trustee by a Oourt of competent juris- 
diction. Sub-section (2) says that the Official 
Trustee shall have the same powers, 
duties and liabilities, and be entitled to 
the same rights and privileges, and be 
subject to the same control and orderg 
of the Court.as any other trustee acting 
in the same capacity. Sections 8 and 9 
are casesin which he may act asa trustee 
as iu s. 7, subes, (1),cl. (a), provided. Thus, 
unders. 8 the Official Trustee may with his 
consent De appointeda trustee by a settlor 
who createsa trust, Section 9 allows the 
Official Trustee to be appointed a trustee 
under a Will. 

. Section 10 lays down the circumstances 
in. which the Official Trustee may be 
appointed a trustee by the Oourt, and.pro- 
vides that if there is property subject ‘to 
a trust, and there is no trustee willing or 
capable of acting in the trust, the High 
Oourt may on application make an order 
for the appointment of the Official Trustee 
with his consent to be the trustee of such 
property. In this connection I may refer 
to the provisions of an analogous Statute, 
and that is s. 73 of the Indian Trustg 
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Act of 1882. Under that section a principal 
Civil Court of Original Jurisdiction can 
appoint new trustees under the circum- 
stances therein mentioned, those circum- 
stances broadly considered being similar to 
those mentioned in s. 10 of the Official 
Trustees Act, : 

Then comes s. 12 of the Official Trustees 
Act under which a donor oran executor 
or administrator ora trustee can transfer 
a gift or legacy or share of the assets of 
& deceased person to which an infant or 
a lunatic is entilled to the Official Trustee 
with his consent, and upon such transfer 
the property -will vest in the Official 
Trustee and shall be subject to the same 
provisions ss are contained in the Act as 
to other property vested in the Official 
-Trustee. The provisions referred to are 
those contained in es. 8, 9 and 10. So 
that, even as to this kind of property, the 
Official Trustee becomes a trustee of such 
property. - uM 

A careful examination of these sections 
shows that in all cases in which the services 
of the Official Trustee are requisitioned as 
under ss.-8, 9 and 10, or where certain pro- 
perty i8 transferred to him as under g. 12, 
and the Official Trustee consents to act, or 
be appointed a trustee orto accept pro- 
perty co transferred to him, he does so as 
` a trustee with the same rights and privi- 
leges andsubject to thesame duties and 
liabilities as any other private trustee. 


A Statute isthe Will of the Legislature, 
and the fundamental rule of construction 
followed by the Courts is that the Statute 
is to be expounded “according to the intent 
of them that made it.” And if the words 
of the Statute are precise and unambiguous 
then no more is necessary than to expound 
them in their natural and ordinary sense 
the words themselves in such cases best 
declaring the intention of the-Legislature 
[see Commissioners for Special Purposes of 
income Tax v. Pemsel (1).| 

In Maxwell on the Interpretation of 
Statutes, 6th Edition at page 3, itis stated:— 

“The first and most elementary rule of 
construction is, thatit is to be assumed 
that the words and phrases of technical 
legislation are used in their teehnical 
meaning if they have acquired one, and, 
otherwise, in their ordinary meaning; and, 
secondly, that the phrases and sentences are 


(1) (1891) A. 0.531 at p, 


, ids C 543; 61 L. J. Q. B. 268; 05 
i. T, 621; 09 J, P, 
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to ba construed according to the rules of 
grammar" ` ; 

The guestion then is, what is the meaning 
to be attached tothe expression “trust” and 
"trustee" under this Act? I think it is 
open to me to refer to the definition of 
these terms under the analogous Statute, 
namely, the Indian Trusts Act, which isa 
defining Act. The presumption which is 
alweys followed by the Court insuch cases 
is that the Legislature uses the same langu- 
age for the same words inthe same sense 
when dealing at different times with the 
eame subject, and that any change of langu- 
age is some indication of a change of 
intention. And the principle is that if the 
Legislature has attached a particular mean- 
ing to certain words inacognate Act, then 
that meaning should be taken as the legisla- 
tive declaration of the meaning to - be 
attached to the same words in a later 
Statute. Section 3 of the Indian Trusts 
Act of 1882 defines “trust” in these terms: 

“A ‘trust’ is an obligation annexed tothe 
ownership of property, and arising out of 
aconfidence reposed in and accepted by the 
owner, or declared and accepted by him, for 
the benefit ofanother, or of another andthe 
owner: the person who reposesor declares the 
confidence is called the ‘author of the trust’: 
the peréon who accepts the confidence is 
called the 'trustee'..and the instrument, 
if any, by which the trust is declared is 
called the ‘instrumsnt of trust.’ " 

Section 6 says that a trust is created 
when the author, of the trust indicates an 
intention to create a trust and when certain 
conditions mentioned -therein, to which I 
need not refer, are fulfilled. e 

It is argued that when an order appoint- 
ing a person the guardian of the property 
of a minor is made by a Court, that 
order i8 an instrument of trust,and in 
that case the position of the Court is 
analogous or similar to thatof the settlor, ` 
Iam unable to accept the argument in 
view of the definitions in the Trusts Act to 
which I have referred. There isno section 
in the Trusts Act which authorizes a 
Court to create a trust. Allthat the Court 
can do is to declare a trust where one 
exists and some doubt is felt regarding the 
dispositions of property made by the owner 
thereof or the nature of the transaction. 
The only sections under the Trusts Act 
under which the Court is called upon to 
give effect toa trust are ss, 73 and 74 by 
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Which under certain circumstances new 
trustees areappointed. But it is clear from 
tho3e provisions that they imply that there 
is a Pre-sxisting trust, anl that circums- 
tances have arisen which make it necessary 
for the Court to interfere and appoint new 
trustees in order that the trust may be 
carried out. - 

Ohapter IX of the Indian Trusts Act deals, 
as the heading shows, with certain obliga- 
` tions in the nature of trusts. Section 80 says 

that an obligation in the nature of 8 trust 
is created ia the following cases. Omitting 
C3388 which do not bear on the question 
under consideration, I come to s. 88 which 
shows that certain persons such as a trustee, 
executor, partner, agent, etc., are bound to 
protect the. interests ‘of other persons and 
if by availing themselves of their position 
„thəy gain for themselves any - pecuniary 

advantage, then they must hold for the 
_ benefit of the other persons the advantage 
. B0 gained. These persons are said to stand 
in a fiduciary character to the person whose 
iaterests ‘thay ara bound to safeguard, 
Illustration (A) to thatsection says: 
. “A, a guardian, „buys up for himself 
ineumbranees on his ward B's estate at 
an uuder-value. A holds for the benefit 
of B the.ineumbranees se bought, and 
can only charge 
actually paid." f 
. Toen comes s. 91 according to which 
where there is no trust, but the person 
having possession of property has not the 
whole . beneficial interest therein, (amd the 
casa is not covered by any of the previous 
sections), then the person holds the property 
for the benefit of the persons having such 
interest or. the residue thereof (as the case 
may be), to the extent necessary to satisfy 
their just demands. - 

It is clear, taking these sections and the 
Illustration, (h) to s. 88, that a guardian 
stands ia a fiduciary relationship to his 
ward in regard to any advantage gained by 

im by reason of such relationship, and as 
between him and his ward “an obligation," 

to use the words of s, 80, "in the nature, of 
8 trust is created.” s 

I may, pointout that this Chapter under 
the Indian Trusts Act has been held to 
apply to all cases of constructive trusts and 
resulting trusts. The position is the same: 
in Baglish Law. The following statement 
about the 


Uaderhil's Law of Trusts end Trustees, 
Bib Elition;— 


OMAR traf ABA SHARE v, tsvAty PyAB ABA sHattix: 


him with what he has 


position appears at page 173 of: 


EELEE 

“Where a person has the management c f 
property, either as an express trustee, or as 
one of a sucesssion of persons partially 
interested under a settlement, or as a 
guardian, or other person clothed With & 
fiduciary character, he isnot parmitted to 
gain any personal profit by availing 
himself of his position; and he will be & 
construetive trustee ofany profit so made 
for the benefit of the persons equitably 
entitled to the property." 


I now turn to consider the provisions 
of the Guardians and Wards Act VIII of 
1890. The word "guardian" is defined in 
8. 4, sub-cl. (2), as ‘follows: “Guardian” 
means a person having the care of the 
person ofa minor or of his property, or of 
both his person and property. Section 17 
gives power to the Court to appoint a 


' guardian, and it is true, as argued, that 


under that section the dominant test seems 
to be the welfare of the minor, and it is 
open to a Court to appoint any person to 
be the guardian of a minor. But it is clear 
that that person must be an eligible person 
having regard to the other provisions - 
contained in the section, . : 


Section 20 runs thus:— 

“A guardian stands in a fiduciary 
relation to his ward, and, save as provided 
by the Will or other instrument, if any, 
by which he was appointed, or by thia 
Act, he must not make any profit out of 
his office.” 

And this fiduciary relation under that 
section."extends to and affects purchases by. 
the guardian of the Property of the ward, 
and by the ward of the property of the 
guardian; immediately or soon after the 
ward has ceased to be a minor, and gonerally 
all transactions between them ‘while the 
influence of the guardian still laste or ig 
recent." Section 22, sub cl. (2), contem plates 
the appointment ofan offizer of Government 
to be a guardian, but excepting tha 
Oollector there is no other officer expressly 
named who can be appointed e guardian 
under the Act, Sections 18 and 23 refer ta 


the appointment of the Collector as 
guardian of the person or property of a 
minor. M 


. The Guardians and Wards Act was passed 
in 1890, and the Official Trustees Aot was 
passed in 1918, and ifit was the “intention 
of the Legislature that the Oficial Trustea 
aj such. should be appointed also tha 


guardian of the property of a minor, L think 


Ty 


_Court and obtain leave, 
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’ that intention would have been expressed 
-by appropriate terms, í 


The various sėctions with which I have 
dealt show that a guardian stands in a 
fiduciary relation to his ward. A guardian 
as well as other persons mentioned in the 
Indian Trusts Act holaing such a fiduciary 
position are often called trustees, but, as 
pointed out by Lord Westbury, the term is 
so used only by a convenient but deceptive 
metaphor. The two positions, in my opinion, 
are entirely distinct. 

It is not necessary for me to refer in detail 
to the differences in the position of a trustee 
and that of a guardian. But a few instances 
will ‘suffice. Unders. 29 of the Guardians 
and Wards Act, no guardian as such can 
sell or mortgage the property of his ward 
without the leave of the Court, nor can 
he make a lease thereof fora period more 
than five years. Under s. 36 of the 
Indian Trusts Act, the trustee has full 
authority to selltheproperty of the benefi- 
ciaries, subject of course to the instru- 
‘ment of the trust. The only restriction 
which is placed by Statute upon his 


.poweris that if a trustee wants to lease, 


trust: property beyond a term exceed- 
ing twenty-one years from the date of 
executing the lease, he has to come to the 
A trustee again 
has full power to compound any debtsor 
claims without leave of the Court. A 
guardian, on the other hand, has to obtain 


-the permission of the Court before he can 


dothat, Thenitis clear thata guardian 
of the property in all his dealings is subject 
to the orders of the Court, (See ss. 27, 32, 34 
and 43 of the Guardians and Wards Aot). 
But generally speaking the trustee as such 
is not (see s. 36 of the Indian Trusts Act). 
Then again the benefit of s. 10 of the 
Indian Limitation Act cannot be claimed 
bya constructive or. a resulting trustee, 
or, in the case of an implied trust, by a 
person standing in a fiduciary relationship 
as guardian. And it isclearthatthe rights 
of the ward against his guardian may, 
under the various articles of the Indian 
Limitation Act, be clearly barred, 

The object of all interpretation is to find 
out the intention of the Legislature, and 
that can only bedone by words and Janguage 
"used in a Statute. And where the words 
‘ara clear and unambiguous, then it isnot 
opeu to the Court to speculate as to what 
the iatention of the Legislature would be. 
All that the Oourt haa to do is to construe 
a ee M E 
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the words as itfinds them in their ordinary 
and natural meaning, and where they have . 
acquired a technical meaning, to giveit to 
them, even though the result of sucha 
construction may lead to inconvenience or' 
where any other construction would be less 
arbitrary. The office of the Official Trustee 
wascreated for the purpose of protecting 
property which was subject to a trust 
created by a settlor and the Official Trustee 
was intended to be appointed with his 
consent either as an original trustee or in 
place of a trustee who is not willing to act 
or has become incapable of acting, and, 
therefore, inmy opinion, the answer to the 
second questionis in the negative. 

After disposing of the two questions, I 
should like to makea few remarks in con- 
nection therewith. To those who are 
familiar with the practice of our Courts, it . 
must be obvious that cases frequently arise 
in which the greatest difficulty is experieno- 
ed in regard to the appointment of guard- 
ian ofthe person or property of a minor, 
and frequently wherea suitable perscn is 
not found the Courts have to appoint 
somebody who is not connected by ties 
of blood with the minor. In my opinion in 
such cases it is desirable that there should 
be some independent officer of Government 
in whom the parties could have confidence. 
In the mofussil invariably this difficulty is 
met by the appointment of the Collector. 
I donot know if in Bombay the Collector 
of Bombay has ever been appointed 
guardian of the property or personof a 
minor In my opinion, the Official Trustee 
would be a suitable person to be appointed 
the guardian of property of a minor in 
such cases. He has got a well set up 
establishment competent to manage the 
property of a minor and for carrying out 
the functions of such a guardian and has 
all the facilities for that purpose. The 
Official Trustee seems to me to be a proper 
person to be appointed the guardian of the 
property of a minor whereno other appoint- 
ment is possible or expedient. And it is 
for consideration whether provision should 
not'be made for such appointments, All 
that is necessary is, a slight amendment 
ofs. 7 of the Official Trustees Act, But 
Er isaquestion with which I have nothing 
to do. 

Costs of all the parties to come out of 
the estate. 


ALN, A, Order accordingly, 
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BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 573 op 1927. 
January 19 & 23, 1993, 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza. 


EMPEROR— APPELLANT 
versus 
ISMAIL KHADIRSAB—AcovsEpD 
— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), ss. 195, 
237, 423 (1) (a)—Charge for murder —Acquittal— 
Appeal— Conviction in appeal for fabricating false 
evidence—Legality of conviction—Fabrication of false 
evidence to influence Police—Complaint by Court, 
whether necessary-~Criminal trial—Conviction on 
circumstantial evidence, when proper—Penal Code 
S ay of 1800), s. 198, , offence under, nature 


In an appeal against an eoquittal on a charge 


under s. 302 of the Penal Code, it is open to the 
Court, while upholding the order of acquittal. to 
convict the accused of an offence under s, 193 of the 
Penal Code, even “though the accused was not 
charged with that offence in the trial in the Sessions 
Court, and the opinion of the assessors was not taken 
as to it. [p. 503, col. 2.] 

Begu v. Emperor (1), applied. 

Kauromal v. Emperor (2), not followed. 

A complaint under s. 195 (1) (b), Oriminal Proce- 
dure Code, is not necessary for a conviction under 
8. 193 of the Penal Code, where the fabrication of the 
evidence is not done with the intention of that false 
evidence being used in a Court of Law but only 
with the intention of its influencing the Police in their 
investigation. [p. 501, cols. 1 & 2.] 

In re Govind Pandurang (6), referred to. 

Under the definition of ‘fabricating false evidence" 
it is not necessary that the evidence should be 
intended to be used in a judicial proceeding. It is 
sufficient if it is to be used to influence a public 
servant in any proceeding taken by law before him, 
[p 502, col. 2. < 

The ‘ordinary rule in a case of circumstantial 
evidence is that, in order to justify a conviction, it 
should be incompatible with any reasonable hypo- 
thesis than that of the accused's guilt. [p. 502, col. 1.] 

Oriminal appeal by the Government of 
Bombay against an order of acquittal 
passed by the Sessions Judge, Kanara, 

Mr, P. B. Shingne, Government Peu 
for the Crown. 


Mr. D. R. Manerikar, for the Accused. 


JUDGMENT. 

Fawcett, J.—The accused in this case 
was charged with having murderei his 
wife Gersappa in the Kanara District 
either on March 31, a or during the 
early morning of April, It is common 
ground that his wife a sleeping with 
him in the verandah of the aceused's house 
and that next day her body was found in the 
river adjoining the accused’s house with a 
wound upon the throat, which is described 
as a gaping flesh wound four inches long, 
and one inch wide and about halfan inch 
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deep in the lower half of tlie wound, while ` 
superficial inthe upper half. The accused . , 
went and gave information in the ‘morning.’ 
about his wife being missing to two Police 
Officers in the village. But although: 
they then went and saw the body. ,it was., 
not actually taken out till after 4 P.. M. that. 


same day, because they waited until the ` 


Police Patil of a neighbouring village came. ` 


After the panchnama had been drawn up, = 


the body was sent to Honavar in order that 

the post-mortem examination might be. 
made. That was made between 3 and OP. M.. 
next day. The Medical Officer was of: 
opinion that death was not due to drowning. 
but he could not give a definite opinion as -` 


to the cause of death owing to decomposi-. . 


tion of the corpse. The Sub-Inspector 
arrived on the evening of the 2nd, and com-, 
menced hisinvestigation on the 3rd with 
a panch. He found blood marks on the river 
bank which were traced up a cattle path 
tothe accused’s house. There blood marks. 
were found on the entrance posts of the. 
compound and inside the house. A blood- 


' Stained koita was also found and attached.. 


After further investigation the accused was 
arrested on April, 5. He has been acquitted 
by the Sessions Judge, who agrees withthe 
unanimous opinion of the four assessors. 
The Local Government appeal from this 
acquittal. . 
The case of the accused is that he woke. 
on the morning of April, 1 and found his 
wife missing, and after going to dosome 
business he felt some suspicion about her. 
absence, so he went to the spot at the river. 
where she usfially washed her clothes, He. 
says he went alone and found certain sarig 
in wet condition. on a stcne on the bank, 
which he recognised as his, He returned. 
home and informed the witness Sherif 
Hassan Kolkarabout what had happened. 
Thenhbe, Sherif Hassan Kolkar and the Kazi 
went to the river and saw the dead body of 
his wife floating on theriver, whereupon he, 
informed the Police about it. He admits 
that the Police attached certain blood 
stained articlesin his house, but says that 
he did not know anything about them. On, 
the other hand, the case for the prosecution 
is that there was quarrelling between the 
accused and his wife for a few days before 
this occurrence, and the prosecution rely 
upon this and other circumstantial evi-. 
dence as proving the accused’s guilt under 
g. 302, Indian Penal Code. | 
This: other evidence can be clagsified ag: 
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(1) incriminating conduct in his fabricat- 
ing evidence that the woman had been 
washing clothes and so might have slipped 
or been pushed intothe river, and in his 
giving false information to the Police that 
his wife was missing, without adding that 
he had seen her body; (2) the evidence of 
two witnesses asto their having seen him 
in the vicinity of the river on the morning 
of April 1, especially the evidence of one of 
them that he saw a load being carried 
by three men down to the river at 
about 4 A. m., and though he did not 
recognise them one of them went back 
towards the accused’s house; (3) the evi- 
dence about the blood stains that I have 
already mentioned; and (4) the evidence 
as to the wound on the deceased's throat 
and the opinion of the Medical Officer 
that her death was not due to drowning. 

[His Lordship referred to the evidence 
and proceeded :) 

Summing up all the evidence against the 
accused, it still seems to me that there is not 
enough to make it safe for us on purely cir- 
cumstantial evidence to upset the-acquittal 
of the accused. There is no doubt a case 
of very strong suspicion against him, be- 
eause he was sleeping with the deceased, 

. and there is evidence of her death having 
occurred at his house, and proof that he 
fabrieated evidence in order to try and 
throw off suspicion from himself. Still 
the ordinary rule in a case of circum- 
stantial evidence is that, in order to 
justify a conviction, it should be incom- 
patible with any reasonable hypothesis 
than that of the accused’s*guilt and I 
am not prepared to say that the evidence 
in this case suffices to satisfy that rule. 
I think that there is, as the Sessions Judge 
says, & reasonable doubt, the benefit of 
which should be given to the accused. 
Therefore, I would not allow this appeal 
in regard to the charge of murder. 

On the other hand, there is evidence 
which has been accepted by the Sessiona 
Judge, and which I also accept, that the ac- 
cused placed wet clothes on the river bank 
in order to support the theory that his wife 
had been washing clothes there, a theory 
which is opposed to other evidence that 
the place was entirely unsuitable for 
washing clothes. And the question arises 
whether the accused should not have been 
convicted by the Sessions Judge of 
fabricating falee evidence under a. 193, 
Indian Penal.Code, Under the definition 
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of ‘fabricating false evidence" it is riot 
necessary that the evidence should'be in- 
tended to be used in a judicial proceeding. 
Itis sufficient if it isto be used to influ- 
encea publie servant in any proceeding 
taken by law before him. And the question 
arises whether the evidence was not in- 
tended toappearin the Police investiga- 


„tion into the deceased's death, in order 


that the Police-Officer in charge of the 
investigation should form an erroneous 
opinion regarding a material circumstance 
in thecase. The Privy Council in Begu 
v. Emperor (|) has ruled that, under s. 
237, Criminal Procedure Code, the accused 
can be convicted of causing disappearance 
of evidence under s. 201, Indian Penal 
Oode, although he has not been charged 
with that offence, but only with murder 
under s. 302, Indian Penal Code, There is 
some analogy between that particular case 
and the case we have now before us. 
The point has not, however, been consider- 


-ed in the arguments, and, therefore, I 
. would adjourn thiscase for argument as 


to whether or not there should bea con- 
viction of the accused under s. 193, 
Indian Penal Code, by this Court, in 
exercise of ifs powers undér s. 423 (1) (a), 
Criminal Procedure Code. 

Mirza, J.—l agree. 

The case came on January 23, 1928, for 
further arguments, and the following judg- 
ment waa delivered: 

Fawcett, J.— We have . heard the 
Government Pleader and Mr. Manerikar 
for ths accused. The first question is 
whether we have power to convict the 
accused of an offence under s 193 of 
the Indian Penal Code, although he was 
not charged with that offenes in the trial 
in the Sessions Court. i l 

The first issue under this head ig 
whether cl (a) ofsubs (1) of s. 423 of 
the Criminal Procedure Code merely . 
authorizes an Appellate Court to find 
the accused guilty of the offence, with 
which he was charged and for which he 
was tried but of which he was acquitted, 
or whether it empowers an Appellate 
Court to convict an accused of some other 
offence. No doubt, as remarked in Boy's 
Code of Oriminal Procedure, Vol. II, 


(1) 88 
. 95 Cr.; A. I. R. 1925 P, O. 130; 6 Lah, 226; 93 


R 
.L J. 636; (1925) M. W. N. 418; 26 Or, L, J. 1059; 
7 Lah. L. J. 324; 30 O, W, N. 581 (P. 03, 


108 L O, 1928 : 
page 563, the words “find him guilty” 
may be said to most naturally mean "find 
him guilty of the offence, the acquittal in 
regardto which is being reversed." But 
the learned author goes on to say: “is 
there any reason why the same principles 
should not be applied here as apply to 
appeals by a convict?”  Uader cl. (b) of 
sub-s. (1) the Appellate Court can “alter 
the finding," that is alter the conviction 
under a certain section to one under an- 
other, and of course for that purpose it 
may avail itself of. the provisions of s. 
237 of the Criminal Procedure Code; lf 
we adopt the first of these two alternative 


constructions, the strict result will be that. 


&u Appellate Court, on an appeal from an 
acquittal by the Li»cal Government, cannot 
even convict an accused of a minor 
offence covered by the offence, with which 
the accused was charged. I refer, of 
course, to a case falling under sub s. (1) of 
8. 238 of the Oriminal Procedure Code. It 


would involve that a person who had been: 


charged with, but acquitted of, murder 
could not, on appeal by the Local Govern- 
ment, be convicted of the offence of 
voluntarily causing grievous hurt by a 
cutting instrument, or culpable homicide 
not amounting to murder. So far-as I am 
aware, it has never been held that the 
Appellate Court in an appeal under s. 417 is 
barred from ‘convicting an accused of such 
a minor offence; it would obviously be 
embarrassingto theadministrationjof justice, 
ifthe Court was forced toa conclusion of 
that kind. If, then, an Appellate Court 
can convict an accused of an offence 
other than that in regard to which he 
` has been acquitted ina case falliag under 
s. 238, I can see logical reason why he 
cannot also be convieted of another offence, 
inacase falling under the provisions of 
s. 237. Both sections are on the same footing, 
and I do not think that the first construction 
I have mentioned is a correct one to apply 
to this cl. (a). Apparently, there is no 
specific authority on this point; but 
certainly so far as regards the applicability 
of s. 238, I think the practice has been all 
along in favour of the second construction, 
I agree with the view taken in Kauromal v.. 
Emperor (2) that (page 1059*) “ib must be 
presumed that the Appellate Court under. 8. 
423 would at least have the power of the 
(2) 81 Ind. Cas. 881; 25 Or. L. J. 1057; A. I. R..1935 
Sind 105. | h : 
“# Page of 25 Or. L. J.—[Ed.]- 


———— 
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Original Court which tried the čadè under 
8. 237 provided no prejudice was given 
to the defence’. 

The next point is whether this Court can 
convict the accused of the alleged’ offence 
under s. 193 of the Indian Penal Oode, in 
view of the factthat the opinion of the asses- 
sors hasnot been taken as to it. In Appaya 
Baslingappa Honnapur;v. Emperor (3) it 
was held that the Sessions Judge could not: 
convict an accused, who was charged with. 
abetment of murder, of an offence under s. , 
201 of the Indian Penal Code, viz., causing 
the disappearance of evidence of the 
murder; and this ruling was mainly based 
upon the provisions ‘of s. 303 of the 
Criminal Procedure Code which require the 
Sessions Court’ to ‘take ‘the opinion of the 
assessors and record such opinion. It is 
said by Marten,J:, (page 1320*):— , 

* In the view I take, it-is imperative 
for the Judge to take the opinion of 
the assessors on the’ charge "it-is pro- 
posed to convict the accused on. It - is: 
not, I'think, open to the Judge to put 
merely the charge of murder tothe asses- 
sors, and when they have’ givén.. their 
opinion on that charge and that- charge 
only; then on his own motion and without 
asking any further opinion of the assessors, 
to find’ the accused guilty of: something. 
quite different,” MANG 

Those remarks are, obviously, entitled 
to great weight; but they wére made in: ' 
1923, and since then we have the decision of 
the Privy Council in Begu v. Emperor (i), 
where their Lordships upheld the action of 
a Sessions Judge in convicting the accused 
of an offence under s. 201 of the Indian 
Penal Code, although the only charge 
against them was one of' murder under 
s. 302 of the Indian Penal Code. No 
doubt, the objection about the opinion | 
of’ the assessors not being taken may- 
not have baen ‘urged before their 
Lordships, and may not have been pre- 
‘gent to their Lordships’ minds, when they 
delivered their judgment. But, on‘ the 
other hand, I do not think that this Court: 
is entitled to say that a point of that 
importance was overlooked, especially as an: 
objection was raised before their Lordships 
in regard to the opinion of the assessors. 
not being properly taken and recorded: 
under s. 309 of. the Oriminal Procedure 
(3) 8t Ind. Oas. 938; 25 Bom. L. R. 1318; AVL R. 


.1994 Bom. 246; 26 Or, L. T. 394. 


*Page of 29 Bom, L, R.A Bd] . 
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Oode, In Mata Prasad v. Nageshar Sahat 
(4) their Lordships laid down that it is not 
open to the Courts in India to question 
any -principle enunciated by the Privy 
Council. Therefore. in my opinion, the 
decision in Appaya Baslingappa Honnapur 
v. Emperor (3) can no longer be taken as 
good law. ` 

Then, Mr. Manerikar has quite rightly 
drawn our attention to the remark of Mr. 
Justice Ranade in Queen-Empress v. Kari- 
gowda (5), where he says (page 68*) :— 

_“The High Court, exercising its jurisdic- 
, tion in the matter of appeals against 
acquittals, should confine its exercise to 


the particular acquittal complained of by: 


Government." 
In that case, there bad been another 
acquittal, i. e, on a chargeof an offence 


under s, 21i of the Indian Penal Code, and: 


in the arguments on appeal it was sought 
to question the propriety of that acquittal, 
but Mr. Justice ‘'Ranade held that, as 
Goverment had only appealed from the 
other acquittal under s. 500 of the Indian 
Penal Code, this Court ought not to go into 
the. acquittal under s. 211 of the Indian 
Penal Code, That, no doubt, is an authority 
for the view that this Court should hesitate 
before raising a point that has not actu- 
ally: been taken in the appeal by Govern- 
ment. But, as has often been pointed out, 
no Bench of this Court has power to bind 
all other Benches: in future proceedings as 
tothe practice to be adopted in all cases 
that may come before them. This is purely 
a point of practice, and, therefore. T do not 
consider that this particular remark suffices 
to prevent us considering whether in the 
interests of justice we should exercise our 
power of convicting the accused of another 
offence, if we have that power. 


A further point arises whether the 
provisions of s. 195, sub-s. (1), cl. (b), 
prevent us from exercising jurisdiction in 
regard tothe alleged -offence under s. 193 
of the Indian Panal Code. The answer, I 
think, isclearly in the negative, because 
the alleged fabrication of evidenca in 
this particular case was not, with the 
intention of that false evidence 


A. 308; 30 C. W N. 626 (P. C. 
(5) 19 B. 51; 10 Ind. Dee (N. s.) 34. 
"Page of 19 B.—[Ed] . 
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being used in a Court of Law, but with the 
intention of its influencing the Police in 
the investigation into the circumstances: 
under which the accused's wife had met: 
her death; end the mere fact that the 
question right possibly arise ina Court of 
Law in ecme future proceedings would. 
not bring the case within the scope of this 
al. ib). In support of the latter statement. 
T may refer to the ruling of this Court in: 
In re Govind Pandurang (6). F 

I think, therefore, that there is no 
impediment to our following what has 
been held to bea proper procedure in the 
Privy Councilease of Begu v. Emperor (1). 
The only difference is that in Begw's case. 
(1) there was a conviction by the Sessions 
Judge, which was upheld by the High 
Court on appeal. But in the present case the’ 
Sergions Judge did, in fact, expressly hold 
that the evidence of the Kazi and Sharif 
Hasean showed that the accused placed 
wet clothes on the river bank in order to 
support the theory that his wife had been 
washing clothes there, and the evidence 
about it had been one of the points 
that was discussed as is shown by the 
Sessions Judge's, notes of the argu- 
ments for the prosecution and for the 
defence. In fact, the prosecution relied 
upon this particular evidence as a ground 
for saying that the accused was shown to 
have committed the murder of his wife, 
and it was an important question in the 
trial, The assessors, no doubt, did not 
refer to this particular piece of evidence, 
but it was before them; and, as'I have 
already pointed out, the fact that their’ 
opinions in regard to it were not taken is’ 
notan objection that can be considered & : 
bar to a conviction by this Court. 


IfI thought for one moment that the 
accused would be prejudiced, I certainly: 
would not exercise the power of ourselves 
convicting him, but direct a retrial in 
regard to this offence. But, in my opinion, 
there oan be no possible question of 
prejudice. The accused was asked about 
the evidence of these two witnesses, and 
he made astatement as to the clothes being 
seen by him on the river bank, and 
impeaching the testimony of the Kazi and 
Sharif Hassan against him. It would, in 
my opinion, be an unwarrantable waste of 


(6) 59 Ind. Cas. 193; 45 B. 668; 22 Bom L R.1239r 
22 Cr. L. J, 49. 
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time if a fresh trial was ordered, in view 
of the fact that the accused at the trial 
knew of this accusation against him and 
had full opportunity of meeting it, and in 
view of the fact that the Sessions Judge 
held it was proved against him. Had his 
attention been called to Begu'scase (1), and 
thearplieablity of s. 193, Indian Penal 
Code, he might have convicted the accused 
under that section. 

Coming to the merits, in my opinion, the 
evidence clearly proves that the accused 
himself placed the clothes wherethey were 
afterwards found, in order to mislead the 
Police, to whom he was about to report the 
faet of his wife being missing, into the 
opinion hat she had beea washing clothes 
at the river bank, The Police had power to 
investigate the circumstances of the 
woman's death and the possibility of 
some offence having been committed 
in regard to her death, especially in 
view ofthe wound on her throat, under 
ss. 154 and 174 of the Criminal Pro- 
cedute Code; and it is obvious that the 
accused's intention was that the circumst- 
ance of the clothes being upon the bank 
Bhould eause the officer in charge of the 
Police investigation to form the opinion 
upon that circumstance that she had been 
washing clothes there. That would be 
an erroneous opinion on the facts that the 
Sessions Judge and we have found; and it 
would be. an opinion touching a point 
material to the result of such proceed- 
ings because it was distinctly material 
to know whether the deceased had .been 
present on the bank of the river wash- 
ing clothes and so might have fallen into 
the river, in deciding whether her death was 
accidental or due to violence. The ingredi- 
ents necessary for an offence of fabricating 
false evidence are all here, and the case falls 
underthe second clause of s. 193 of the 
Indian Penal Code. I would conviet,therefore, 
the accused of an offence under that part 
of s, 193 of the Indian Penal Codeand sent- 
encehim to one year’s rigorous imprison- 
ment. 

Mirza, J.—I agree. - 


4, N. A, Order reversed, 
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BOMBAY HIGH COURT. | 
| Os1uINAL Apr gir, No, 350 or 1927, 
December 12, 1227. 
©- Present;—Mr. Justice Fawcett and 
Mr. Justice Mirza 
. EMPEROR— APPELLANT 
i versus 
BYRAMJI JAMSETJI CHAEWALLA~ 
Accrsrp—RFspon DENT. 

Penal Code (Act XLV of 1860), s. 408—Criminal 
Procedure Code (Act V of 1898); s 222 (2)—Criminal 
misappropriation—Misappropriation of some money 
proved—Ezact amount uncertain—Legality of cone 
viction i 

An accused person can be convicted for mis- 
appropriation where the prosecution establishes that 
some of the money mentioned in ‘the charge has 
been misapprcpriated by him, even though it may 
be uncertain what is the exact amountso misappror 
priated. [p. 506, col. 1.] 

Mohan Singh v. Emperor (3), applied. 

Khirode Kumar Mukerji v. Emperor (1) and Queen- 
Empress v. Waman (2), referred to. 

Oriminalappeal by the Government of 
Bombsy from an order of acquittal passed 
by the Acting Ohief Presidency Magistrate, 
Bombay. à 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. . 

Mr.G. N. Thakor (with him Mr. V, N. 
Chhatrapati), for the Accused. 


JUDGMENT. f 

Fawcett, J.—This is an appeal by 
Government against the acquittal of an 
accused person, who is charged with 
criminal breach of trust asa elerk under 
g. 408 of the Indian Penal Code. The 
charge against him was that he had 
committed criminal breach of trust in 
respect of a sum of Rs. 39,942-3-7. The 
Acting Chief Presidency Magistrate acquit- 
ted him on the'ground that in view of 
certain admissions of the`complainant and 
some difference between the account, 
Ex. A, on which the prosecution relies 
and the accounts of certain merchants, it 
was evident that the charge of having 
misappropriated this exact amount of 
Rs. 39,942-3-7 could not stand. He goes on 
to say:— : 

“When such a general charge is made it 
is not legal-for a Oourt to hold that though 
the accused cannot be held guilty of 
misappropriating such a large amount, the . 
evidence does show that he has misappro- 
priated atleast a large sum though the 
Court cannot definitely say what that 
amount is." 

He also says: — 4 

“So that it is in my opinion very unfair 


08 
to the accused to say that though it cannot 
ba proved that he has eommitteda defalca- 
tion to the extent of Rs. 39,912-3 7, yet 
on the evidence I hold that he has com- 
mitted a defalcation of some -indefinite 
amount; it mav be 13. 10) less or it 
may be Rs. 4000 less, Such a charge 
would be absolutely illegal.” . 

On this ground he declined to go into 
the merits of the case and. the various con- 
tentions of the proseeution and the de- 


fence, and held that the accused was entitl- 


ed toan acquittal ou the above point. 


In my opinion after hearing full argu-. 


ments, the general proposition laid down 
by the Magistrate is too wide aud cannot 
be accepted. So far as the charge is con- 
cerned. it certainly is a proper charge 
allowed by the provisions of sub-s. (2) of 
s. 922, and no valid complaint can be 
made aboutit. The only question is whe- 
ther a person cannot be convicted of embez- 
zlement. or criminal breach of trust, in 


eases where the prosecution are unable to 


say that aspecific amount of money has 
actually been embezzled. It seems to me 
that this is the clear meaning of. the 
Magistrate’s judgment. Mr. Thakor for 
the accused has contended that the Magis- 
trate means to say that the prosecution 
has not been able toshow that at least 
some sum of money must have been mis- 
appropriated by the accused, and that this 
opinion is based on an anpreciation of the 
evidence in the case. If that is what the 
Magistrate meant, it certainly is not clearly 
expressed in the passages. o£ which I have 
given the substance: ‘and it seems to me 
that he lava downa general proposition 
that it is illegal to convict an accused per- 
Bon for misappropriation in a case where 
the evidence shows what he has misappro- 


priated at least some money, although the. 


Court cannot definitely say what the amount 
misappropriated actually is; so, 1 think, 
we must deal with the case upon thatcon- 
struction of his judgment. 

Certain authorities have been cited to 
us Of these certainly the most relevant is 


Khirode Kumar Mukerji v. Emperor (1). 


The jndgment there does contain some 
remarks that support the view taken by 
the Magistrate in this case. In particular, 


the following passagehas been strongly 


relied nnon, viz.. (nage 5A *) :— 
(1) 85 Ind. Cas. 272: 29 O. W. N. 54:400. L. J. 555; 
A. I. R. 1925 Cal. 260: 26 Cr. L. J. 532... * 


*Pages of 20 O. W. N.—[Ed:] 
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“ The offence of criminal breach of trust 
involves entrustment or dominion over pro- 
perty and dishonest misappropriation, con- 
version, use or disposal thereof, It is not 
possible to find thesa elements unless one 
can form a conception as to what that pro- 

erty is. There must, thereforé, be a 
definite finding ofacertain definite sum 
traced to the accused in order to form the 
basis of his conviction,” i 


Ientirely agree that itis not possible, 
to find the elements necessary for convic- 
tion ofthe offence of criminal breach of 
trust in respect of property, unless '" one 
ean form a conception as to what that pro- ` 
perty is.” But it does not seem to meto be 
a necessary conclusion from that premise 
that there must bea definite finding of a 
certain definite sum traced to the accused 
in order to form the basis of his conviction. 
That is rather extending the first pro- 
position, because you certainly can have 
a conception as to what has been misap-, 
propriated without necessarily knowing tbe. 
exact amount misappropriated. ` If the 
evidence is sufficient to establish that, at 
any rate, some property, such as money, 
has been misappropriated, it seems tome 
that it is against reason and authority to say 
that, because you: cannot specify the exact 
amount that has been misappropriated, the. 
accused cannot be convicted, A case; 
which, I think, supports this view is the 
one to which I drew the attention of Mr, 
Thakor, viz ,Queen-Empress v. Waman (2), 
In that case, an inamdar, the owner of 
a forest, obtained in October, 1891, a book 
of passes authorizing him to issue the 
game for the transit of forest produce 
belonging to himself. Between October,. 
1891, and March, 1892, he issued fifty of. 
these passes covering forest produce (i.e. 
hirdas or myrabolams) exceeding altogether 
ten khandis; of these about one khandi 
may have belonged to the inamdar, and 
the rest, it was presumed, belonged to, 
Government; but it could not be made out, 
what particular pass or passes covered the; 
produce belonging to the inmadar. The 
inamdar was prosecuted in respect of 
passes issued for the myrabolams, over 
and above his own, and was convicted by 
a Magistrate—who, I may remark, was 
myself—under fs. 411 end 109, Indian 
Penal Code. The charge as framed by 


(2) Rat. Un. Cr. 0, 059. 
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the Magistrate was in general terme with 
reference to all the transactions between 
October, 1891, and March, 1892. On ap- 
peal the Sessions Judge amended the con- 
vietion and found the inamdar guilty of 
an offence under 8. 411 of the Indian Penal 
Code, in respect of the myrabolams covered 
by the passes issued on March 30, 1892, 
The High Court held that the alteration 


of the conviction by the Sessione Judge, 


was unnecessary, that the general charge 
as framed by the Magistrate was correct, 
and that the accused could be convicted 
under s. 414, in thatit was clear that some 
at least. of the hirdas must have been 
Government property, although it was not 
established what was the exact quantity 
of hirdas that the accused had assisted 
in disposing of on the particular occasions 
on which he made that -disposal; and 
this conclusion was arrived at aftera re- 
hearing of the case, in which Mr. Inverarity 
Tepresented that both the charge end the 
conviction were absolutely erroneous. 
That, I think, isa clear authority against 
the view taken by the Magistrate. The 
only other case to which I think it 
necessary to refer is Mohan Singh v. Em- 
peror (3), In that case, according to the 
report at page 523,* a prosecution was start- 
ed against the accused on charges which 
amounted rather to charges of a general 
deficit on the whole of his accounts than 
of the misappropriation of definite and 
specific items, and the judgment naturally 


animadverts upon the danger of convict- 
ing a person on some vague or genéral 


notion, when the realcharge has not been 
established. I do notthink that that par- 
ticular criticism applies to the present 
case. There isa definite charge against 
the accused of having misappropriated a 
certain amount of money, and the question 
whether the prosecution has failed to 
establish that the accused hag actually 
misappropriated anything still remains 
open. My present remarks have nothing 
to do with that question; but wha: I do 
dissent from is the proposition that it is 
incumbent upon the prosecution to establish 
that a definite sum has been  misappro- 
priated. In my opinion, itis suffizientif 
the prosecution establishes that some of 
the money mentioned in the charge has 
been misaprropriated by the accused, 

(3) 59 Ind. Cas. 372; 42 A, 522; 18 A. L. J. 833; 2 U, 
P L. R. (A.) 360; 22 Cr. L. J. 84. 

“Page of 42 A.—[Ed.] 
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even though it may be uncertain what ig. 
the exact amount so misappropriated. That 
there need not be absolute certainty as 
to "the thing in respect of which,” an 
offence is committed to use the language 
of sub-s. (1). of s. 222 of the Criminal Pro- 
cedure Code is sufficiently shown by the 
case of an alternative charge of perjur 

in respect of two  conflieting statements 

the validity of which is recognised in 
Sch. V of the Code. Therefore, in my 
opinion, the Magistrate was not justified 
in summarily acquitting the accused in 
the manner that he did. I would admit 
the appeal, set aside the acquittal and 
direct the present Ohief Presidency Magis. 
trate to makea further enquiry into the caso, 
Bythat I do not mean that any further evi- 
dence need be called—in fact, I presume 
that all evidence relied upon by either 
side had been called—but that he should 
hear arguments as regards the evidence 
and decide the case upon its merits, 


Mirza, J.—I am of the same opinion, 
It is clear from the judgment of the. 
learned Magistrate that he has based his 
acquittal of the accused on the construc- 
tion he hae placedon s. 222 of the Orimi- 
nal Procedure Code. From that constiuc- 
tion we differ The learned Magistrate 
has not considered the evidence in the case 
nor has he recorded any definite finding 
in respect of any sum thatmay have been 
misappropriated by the accused. He stateg 
that the complainant has admitted that 
all cash payments made by the.firm had 
not been shown in arriving at the figure 
of Rs. 39,942 3.7. He also mentions that 
there is some difference in the accounts 
of the -merchants and in the statement 
making up the figure of Rs. 39,949.3.7 
From a consideration of those two points, 
he expresses an opinion that the proseeu- 
tion has failed to prove a criminal breach 
of trust in respect of the item set out in 
the charge,and what remains of the cage 
ofthe prosecution would be a charge of 
criminal breachof trust in respect of an 
item, wbich is indefinite. It may be possi- 
ble on a c:nsideration of the present evi- 
dence to arrive ata definite conclusion ag 


` to the amount in respect of which a crimi- 


nal breach of trust has been committed 
by tbe accused. That enquiry, in our 
opinion, will be better conducted by the 
learned Chief Presidenéy Magistrate, who 
has heard a great part of the evidence and 


508. 


has had the opportunity of observing the 
demeanour Of witnesseg in the case, 

I concur in the order proposed by my 
learned brother. 


ALN, A. Appeal allowed. 


BOMBAY HIGH COURT. 
Firrg Og urNaL Sessions Cass No. 17 
or 1927. 

January 10, 1928. . 
Present:—Mr. Justice Madgavkar. 
EMPEROR—ProsecuTtor 
Versus 
BABULAL BEHARI—Accosgp. 

Evidence Act (I of 1872), s. 45 —O pinion of expert 
on palm impression, admissibility of. — 

The opinion of an expert on the identity of a palm 
impression is admissible in evidence under s. 45 of 
the Evidence Act. [p. 509, col. 2.] 

Mr. Bhagat (with him Mr. Kanga, 
Advocate- General), for the Prosecution, 

Messrs. Nadkarni and Daruvala, for the 
Accused. 

JUDGMENT.—The question for my 
decision is, whether the opinion with its 
reasons of the Police finger print expert 
Mr. Saldanha on the identity of a certain 
plam impression of one of the accused with 
the palm impression on the pot found on the 
scene of offence on April 28, 1927, is or is 
not admissible in evidence. 

Tae facts shortly are that on April 28, 
1927, a Marwari boy was found murdered in 
a room and the safe riffed of valuable 
ornaments. Among other clues such as a 
Bhaiya cap and some mangoes, ahanda or 
brass pot of water bore the impression of 
a palm upon it. That impression was 
photographed and enlarged and subse- 
quently—the precise dates are not on record 


-——Mr. Patel the senior expert and Mr.. 


Saldanha the junior expert took and 
compared twenty-one plam impressions 
including those of the principal accused and 
witnesses and other Pardeshis with the 
impression found on the handa. 

There has been unfortunately considerable 
delay in the trial of this case. The seven 
accused were all arrested by May 16; butas 
investigation had to be carried on in 
Oawnpore, Benares and Ahmedabad, the 
proceedings before the Magistrate did not 
begin till September 7, Charges’ were not 
framed till November 7 and the present 
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trial did not commence till January 5, 
involving, amongst other consequences, the 
loss of the evidence of Mr. Patel, who died 
of apoplexy in December last, 

The question was raised in theopening 
address for the Crown and objection was 
immediately taken on behalf of accused’ 
Nos. 2 and 3. Ithenruled that the phota- 
graphs of the palm impressions were admia- 
Bible and reserved my decision asto the 
admissibility of reasons and opinion until 


the evidence was tendered. To-day Nowroji 


the photographer and Mr, Saldanha who has 
been working for seventeen years in the 
finger print department and is now the 
senior expert of the bureau have given their 
evidence, ANE 

It is contended for accused Wos. 2 and 3 
that while the photographs of the impres- 
sion on the handa and the impressions of 
the plam of the accused are admissible, it 
must be left to the Counsel to bring to the 
notice of the Court and the Jury points of 
similarity, and that the opinion either on 
the points of similarity or of identity of the 
so-called expert is not admissible under 
8.45 which in terms confines the admis- 
sibility of opinion to points of‘ecience or cf 
art or identity of finger impressions under 
the eection as now amended. For the 
Crown reliance is placed on s, 7, ill. (b), 
of the Indian Evidence Act; and it was 
argued that knowledge of the impression of 
the plam is sufficiently organised to fall 
a the term ‘science’ employed in 
B, 15. 

There can be no question, in my opinion, 
and I hold that it is as open to the Crown 
to question Mr. Saldanha asto the eimilari- 
ties between thetwo palm impressions as 
it is open to the defence to cross-examine 
him on the dissimilarities. No section of 
the Indian Evidence Act prevents any 
such similarities or dissimilarities which. 
have been observed by Mr. Saldanha him- 
self from being recorded in his evidence. 
Evidence of similarity of the impression 
ofthe foot, shod or unshod, is admitted 
by the Courts in India, and in Great 
Britain, and, as far as I know, in every 
other country, though there is no science of 
such impressions. In this light photo- 
graphs have been put in recording fifty- 
seven such similarities. Mr. Saldanba 
swears that out of the twenty-one palm 
impressions he picked out one accused’s as 
the only one which tallied with the impres- 
sion on the handa; and this without know- 
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ingat the time that any particular person 
was the person suspected of having made 
the impression on the handa. 

The question as to opinion presents some 
difficulties. The wording of the section 
admits opinion as’ to finger impressions. 
' Does this include palm impressions, and 
is there a science of such impressions? 
As is observed by Woodroffe and Ameer 
Ali, 8th Edition., (1925), page 427:— 

“The words ‘science or art’ if interpreted 
in a narrow sense would exclude matters 
upon which expert testimony is admissible 
both in England and America, such as 
questions relating to trades and handi- 
crafts.” 

The general rule laid down by Taylor, 
Vol. II (11th Edition), s. 1418, is that— 

“The opinion of witnesses possessing 
peculiar skill is admissible, whenever the 
subject-matter of inquiry is such that 
inexperienced persons are unlikely to 
prove capable of forming a correct judg- 
ment upon it ‘without such assistance; 
in other words, when itso far partakes of 
the character of a science or art, as to 
require a course of previous habit or study, 
in order to obtain acomplete knowledge of 
its nature.” 

In the present case it is apparent from 
photographs and the fifty-seven points that 
without Mr.Saldhana's assistance it would 
be next to impossible to appraise the 
similarities or otherwise of the impres ions. 
Asregards science, Mr. Saldanha has gone 
to the length of saying that he is prepared 
to swear thatthe impression on the-handa 
cannot be the impression of any one but 
that particular accused, because theridges 
“And furrows on the palm do not change and 
Bre different in the case of each individual, 

The skin of the finger and the palm is 
after allone and the same, belonging to 
one organ, the hand, and possessing 
precisely the same characteristics. But 
while the whorls and the loops of the 
fingers have been observed in the case of 
millions of individuals and accurately 
classified so that the probabilities are 
millions against a mistake as to the identity 
of finger printsin the case of two indi- 
viduals, scientific observation, classification 
andinferencein thecaseof palm prints is 
neither so accurate nor so great. Mr. 
Saldanha himself admits that this compari- 
son of palm prints has not been decisive in 
gny previous case in his own observation. 
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It is also to be observed that in India the 
opinion of expert illiterate trackers called 
"puggees" has invariably been admitted by 
Courts in different provinces, including, 
to my own knowledge, Sind, without any 
exception having been takenas faraslam 
aware, and has been valued as evidence. 
Under these circumstances I think that 
palm impressions are akin to finger im- 
pressions. The knowledge of both is a 
study forthe same class of expert. They 
are in facta portion of the same science, 
though it has not been found necessary by 
the Police and other experts to develop the 
science of palm impressions to the same 
extent that finger impressions properly so- 
called have been developed. It appears to 
me onthe whole that such opinion should 
be admitted rather ihan ‘excluded, to be 
weighed by the Court and the Jury for 
whatever it is worth. Accordingly, I hold 
the opinion of Mr. Saldanha as to identity 
is admissible under s. 45 of the Indian 
Evidence Act, 


A. N. A. Evidence admitted, 


BOMBAY HIGH COUR'T. 
Firrg Criminar Sessions Oasz No. 1 of 1027. 
November 17, 1927. T 
Present:—Mr. Justice Fawcett, 
EMPEROR 
e versus 
PHILLIP SPRATT No. 1—Acovezp. 
Criminal Procedure Code (Act V of 1898), s. 276— 
Penal Code (Act XLV of 1860), 6. 124-A—Trial for 
sedition—Special Jury. `- 
Though the matter is one of discretion, it ig 
desirable that a trial for sedition under s. 124-A of 
the Penal Code should ordinarily be by a Special 


Jury. 
Emperor v. Bal Gangadhar Tilak (1), referred to, 


Mr. Kanga, Advocate General, for the 
Crown. 

Mr. F. S. Talyarkhan, for the Accused. 

JUDGMENT.—The Advocate-General 
applies that I should direct a Special Jury 
to besummoned for the trial of the two 
cases under s, 276 of the Criminal Procedure 
Code. , 

The charge against the accused in these 
two cases is one under s. 124A of the Indian 
Penal Code. The Advocate-General points 
out that in four previous cases of a trial 
under this section in this Court the trial 
was by a Special Jury. The matter is one of 
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discretion but I certainly think that the fact 
that s. 124-A is punishable with the highest 
punishment known to the law, except 
death, isa fact that has to be borne in 
mind, because the Legislature has indicated 
by. el. (a) of the third portion of s. 276 that 
where there is the extreme penalty of death 
the trial should invariably be by a Special 
Jury. Tothis must be ádded the considera- 
tion that in previous cases of the same 
kind a Special Jury had been directed under 
this section, and the late Mr. Justice 
' Davarin Emperor v. Bal Gangadhar Tilak 
(1) has given reasons why he thought it 
proper to direct a Special Jury in that 
ease against Mr. Tilak. Certainly, the 
pr cedents that have been cited afford, I 
think, cogent grounds for granting the 
application. 

It is contended by Mr. Talyarkhan and 
Mr. Ginwalla that there is no complicated 
evidencein thiscase and that the accused are 
not ofthe same importance as the accused in 
these other cases. The latter contention is, 
Ithink, one which ‘should be entirely put 
aside, because the law is supposed ‘to take 
no special regard of the position of the 
accused, whether important or unimportant. 
And although there may not be any very 
complicated questions arising, yetat any 
rate, it appears that the case is one where, 
as the Advocate-General said, a good 

‘knowledgeof English is desirable on the 
part of .the Jury trying the case: and that 
knowledge: will be at any rate probably 
greater in the case of a Special Jury than 
in the caseofa Common Jury. Nordo I 
think that there can possibly be any pre- 
judice tothe accused in these cases, if a 
Special Jury is directed. Itseems to me 
that with men of supposed greater intel.” 
ligence, the accused will have everything 
in their favour. So that, following the 
decision of Mr. Justice Davar abovemen-- 
tioned and the other precedents, I think 
this isa proper case for trial by a Special 
Jury, and direct accordingly. S 
Order accordingly. 


A.N. A. 5 
(1)10 Bom, L: R. 848 at pp. 859, 864; 8 Cr. L.J. 
281. ; : 
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. BOMBAY HIGH COURT. : 
ORIGINAL CIVIL JURISDICTION Sorr No. 2703 
` . oF 1913. : | 
July 14, 1927. 
Present: —Mr. Justice Rangnekar. 
FATMABAI—Puatarige 


versus 
SHERIFF DEWJI CANJEE— 
DEFENDANT. ; 
Decree— Liberty to apply’ clause, object and scope of 
— Decree giving right to residence and to compensation - 
on being compelled to vacate—Construction. : 
A decree provided that the plaintiff was entitled’ 


‘to occupy as, and, for, her residence certain flats 


and that,in the event of her being compelled to 
vacate the said premises, the defendants-should pay 
to the plaintiff the sum of Rs. 500 ewery month in 
lieu of her residence. The defendants agreed to, 
sell the premises and called on the plaintiff to 
vacate the premises offering to pay her Rs: 500. The- 
plaintiff refused to vacate. The defendants took out 
anotice of motion for an order that the plaintiff may 
be ordered to vacate: * 


Held, (1) that, on a proper construction ofthe 
decree, the plaintiff could not be compelled ‘to vacate 
hie OR of the defendants; [p. 511, col. 2; p. 512,- 
col. I 


(2) that the application was not maintainable as it 
was not to carry out the terms of the decree, but to 
vary it. [p. 511, col. 1.] i í 

Applications under a “liberty to apply’ clause 
can only be madefor the purpose.of carrying out 
the terms of the decree and the working of it. [ibid.] - 

Mr. Desai, for the Plaintiff. - ’ 

Mr. Jinnah, for the Defendant. 


JUDGMENT,—This is a notice of 
motion taken out by. defendants Nos. 1 
and2 for anorder that the plaintiff may 
be ordered to vacate and deliver possession 
to them ofthe flats and garages in the 
Ouffe Parade property in her cccupation 
on or .before August 1, 1927, and for 
certain orders mentioned in the notice of 
motion. ! 

The facts are that this- was a suit for 
administration of the estate of the plaintiff's. 
deceased husband and for the ascertain- 
ment and payment of her share and interest. 
therein. Bya decree on Commissioner’s 
report, dated January 23, 1923, it was 
ordered that defendants Nos. land 2 
as executors of the plaintiff's husband's 
Will should pay to the plaintiff the sum. 
of Rs. 3,000 every month for her mainten- 
ance from June 18, 1919: The decree fur- 
ther provided “that the plaintiff is entitled 
to occupy as and for her residence the two 
flats on the first upper floor of the house at 
Ouffe Parade where the said deceasedDawocd- : 
bhoy Fazulbhoy resided during’ his life-: 
time and which flats are now in the cecupa- 
tion of the plaintiff.” It was further provide 
g1 ap follows; 
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. “thatthe Ist and the 2nd defendants 
do allow the plaintiff to occupy the same 
free of rent and all taxes and thatin the 
event ofthe plaintif being compelled to 
vacate the said two flats the Ist and 2nd 
defendants do pay to the plaintiff thesum 
of Rs. 500 every monthin lieuof the resi- 
dence from such day as the plaintiff vacates 
the said two flats." 


The defendants have agreed to sell the 
Cuffe Parede property, and they called on 
the plaintiff to vacate the flats in her 
occupation and offeredto pay Rs. 500 for 
her residerce, and also to give a charge 
both in respect of the amount of main- 
tenance as well.as in respect of the right 
of residence on two other properties be- 
longing to the estate. The plaintiff re- 
fused to vacate the said flats and the 
present application is made under the 
“liberty to apply" reserved by the decree. 


. In my opinion this application cannot 
be made under "the liberty to apply" 
clause. Applications under such a clause 
can only be made for the purpose of 
carrying out the terms of the decree and 
the working of it. Here the defendants 
by their present application want sub- 
' stantially to vary the decree, and the 
order they seek is that the plaintiff should 
be asked to give up the right secured to her 
by the decree. 


Apart from this,on the true and proper 
construction of the decree I cannot make 


the order sought on the notice of motion.. 


Ihave setout the clauses in the decree 
which inmy opinion give to the plaintiff 
a right to occupy the flats until her death 
for her residence. What the. executors 


now want todo is that they should be. 


allowed to sell the property in which the 
plaintiff hasa, right to reside, free of 
her right of residence, in other words, 
they ask the plaintiff to gooutof the 


property. 


Can it be said that because the executors 
have agreed to sell the property, the 
plaintiff is bound to vacate or that she is 
compelledto vacate? I think not, What 
is really contemplated and provided for 
in the decree is that in cases where the 
- plaintiff is compelled against her wish to 
vacate the said flats, then only the 
provision made in the decree enabling 
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the defendants to pay. to her Rs. 500 in 
lieu of her right to reside in the property 
in question would apply. If, for instance, 
the property is .compulsorily acquired or 
destroyed, and in cases like this, the 
plaintiff will have compulsorily to vacate 
the said flats, but notin any other case. 
If it was contemplated that the defendants 
should have the power to sell the said 
like free of the 
plaintiff's right to reside therein, a pro- 
Vision to that effect would have been 
made in the decree. But that is not 
done, 


By an order made on November 12, 1928, . 
it was declared that the two immoveable 
properties belonging to the estate, one 
of which isthe property in question, be 
charged with the payment of a sum of 
Rs. 3,000 to be paid to the plaintiff every 
month for her, maintenance under the 
decree. And it was further ordered that 
in the event of the suit properties or 
either of them be sold defendants Nos. 1 
and 2 should beat liberty to substitute 
other security to the satisfaction of thia 
Court for the properties or property so 
sold. In my opinion this does not give 
the defendants the right to ask the 
plaintiff to give up possession of the 
Cuffe Parade property and to go and 
reside elsewhere. The second order of 
November, 1923, must be read along with 
the decree and subject to it. No doubt 
it contemplatesa sale of the properties, 
but that can only he subject to the 
rights of the *plaintiff, that is tosay, the’ 
power to sell under this order is sub- 
ject to the decretal rights of the plaintiff 
and can only be exercised with. her cons 
sent. The plaintiff .might agree to the 
property being sold. In that case the 
plaintiff will be entitled to receive Rs. 500 
a month in lieu of her right of residence, 
Under the decree she is not bound to 
vacate unless and until she is compelled 
to doso. If she does so voluntarily, then 
she gets Rs.500 per month, and then, 
ifthe property is sold thereafter, then, 
some other property is to be substituted 
for the maintenance provided by thedecree, 


On the construction, ‘therefore, of the 
decree and the order, Il am clearly of 
opinion, that merely because the defend- 
ants have agreed to sell the property the 
plaintiff is not bound to vacate or can 
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be comepelled tovacate the flats, the right 
to livein which has been expressly given 
to her by the decree. The notice of 
motion, therefore, fails and must be dis- 
charged with costs. 


A. N.A. Motion discharged. 


BOMBAY HIGH COURT. 

CatminaL REFERENCE No. 100 or 1927. 

December 21, 1927. 
Present: —Mr. Justice Fawcett and Mr. 
' Justice Mirza. 
EMPEROR— PnosECOTOR 
versus 
PANDU AVACHIT BHIL—Accrstp. 

Bombay Excise Act (Vof 1878), s. 43, cls. (a), (f) 
.— Criminal Procedure Code (Act V of 1898), s. 85— 
Possession of illicit liquor and possession of apparatus 
for manufacturing liquor, whether distinet offences— 
Separate sentences, legality of. 

The offence of possessing illicit liquor -and the 
offence of possessing apparatus for manufacturing 
guch liquor, are quite distinct offences for which 
separate sentences can be passed. 

Queen-Empress v. Shivdia (1), relied on. 

Oriminal reference made by the District 
Magistrate, Nasik. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. : 

JUDGMENT. 

Fawcett, J.—In this case the accused 
was convicted of two offences: (i) of having 
in his pogsession one and a half drams 
of illicit liquor—an offence under cl. (a) of 
gub-s. (1) of s. 43 of the Bombay Abkari 
Act of 1878, and (2) of having in his pos- 
session apparatus for manufacturing illicit 
liquor—an offence under cl. (f) of the 
same section. He was awarded two distinct 
sentences for each offence, The District 
Magistrate has referred the case to us, 
being of opinion that the two sentences 
are illegal, as the second offence was 
included in the former, and under the 
Explanation to 8.35 of the Criminal Pro- 
cedure Codethey were not distinet. It 
should be noted that this particular Ex- 
planation bas been repealed by Act XVIII 
of 1923, and, therefore, does not affect the 
case, But the District Magistrate has also 
given e reference to some rulings which 
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are mentioned at pages 30 and 37 of the 
Bombay Excise Manual, Vol. I. These 
presumably are the cases mentioned in 
paras. 7,8 and 9 on those pages, and. all 
these werecases where the accused was 
convicted of the offence of manufacturing 
liquor and being in possession of ap- 
paratus for manufacturing liquor. In the 
third ease, the accused was also convicted 
of being in possession of some Mhow:a 
flowers,as well as having an apparatus 
for manufacturing country liquor from 
those flowers; and the view which was 
taken in these rulings that the offence of 
manufacturing illicit liquor necessarily 
covered the offence of possessing the 
apparatus for manufacturing the liquor, 
because the manufacture cannot be made 
without such apparatus, was one that was 
supported by the Explanation to s. 33 of the 
Criminal Procedure Code. That Explanation 
has, however, now been repealed, and it is 
open to question whether the same view 
can now be supported. But, however, that 
may be, there is, in my opinion, no proper 
basis forsaying that the offence of pos- 
sessing illicit liquoris necessarily covered 
by ihe offence of possessing the apparatus 
for manufacturing such liquor. The two 
offences are, in my opinion, quite distinct. 
Similarly, it washeld in Queen-Empress v. 
Shisdia (1), that the possession of materials 
for manufacturing liquor andthe act of 
manufacturingliquor are quite distinct 
offences, respectively punishable under 
different clauses of 8.43 of the Bombay 
Abkari Act. Thisisa ruling which con- 
flicts with those that are mentioned in 
the Excise Manual and which, I have 
already said, are open to question under 
the present law. The accused has presume 


ably already suffered the imprisonment to 


which he was sentenced under each offence. 
We see no reason to interfere in revision 
and direct the papers to be returned 
to the District Magistrate. 
Mirza, J.—I agree. 
A. N. A. Order accordingly. 
(1) (1890) Unrep. Or. O. 523. 
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l LAHORE HIGH COURT. 

SxooND Orvir, APPEAL No. 1820 oz 1927, 

: January 13, 1928, 

Present:— Mr. Justice Harriscn. 
BATNA, tarocca RAM SINGH— 
D&FENDANT—APPELLANT 
versus 

DEW A SINGH AND ANOTBEE 
—PLAINTIFFS—HRESPONDENTS.  . 

Civil Procedure Code (Act V of 1908), O. III, r. 4 as 
amended by Act (XXII of 1926)—' Appeal', meaning of 
—'Pleader, definitiqu of—Agent's authority to file 
appeal— Power-of-attorney, construction of — Pervi and 
jawabdehi,’ meanings of. : 

The word ‘appeal’ in para. 3 of O. III, x. 4, Civil 
Procedure Code, includes second appeals. 
. The word 'Pleader' in O. III, r. 4, Civil Procedure 
Codé, must be read in its narrowest sense and the rule 
applies to Pleaders and not to; agents. Therefore, 
whilea Pleader is competent under the amerded rule 
to appear inall the stages ofasuit including appeal 
and second appeal, an agent's authority to conduct 
the case ends with the decision in the original Court 
if his power-of-attorney authorises him simply to 
conduct the suit and does not specifically authorise 
him to filethe appeal. 

Mohammad Ali Khan v. Jasram (1), referred to. == 
` "TThiruvenkatasami Iyengar v. Pavadai Pillay (2), 
distinguished. . 

The words “pervi” (prosecution) and “jcwabdehi" 
(reply) in a power-of-attorney cannot be held to 
cover and-include the presentation, of en appeal. 


Sécond appeal from ‘a decree of the 
District Judge, Hoshiarpur, dated the Ist 
March, 1927, affirming that of the Subordi- 
nate Judge, Fourth Class, Garhsaankar, 
dated the 15th July, 1926. 

Mr. N. C. Pandit, for the Appellant. 

. Mr. Nanak Chand, for the Respondents. 


. JUDGMENT.—A preliminary objec- 
tion is taken in this second appeal fo thé 
effect that Mr. N. O, Pandit was not duly 
authorised inasmuch as Ram Singh, the 
attorney of the appellant Batna, had no 
authority to appoint him. The power-of- 
attorney in favour of Ram Singh appoints 
him to act on behalf ofhis principal and 
to éngage Oounsel in thesuit, Dewa Singh 
v. Batna. In the exercise of the powér 80. 
conferred he has appointed three different 
Counsel in turn in the trial Oourt, the lower 
Appellate Court and this Court, Ocunsel 
relies on Mohammad Ali Khan v. Jasram 
(D, and points out that the authority is 
silent on the subject of appeal and that, 
therefore, Ram Singh's power endéd with: 
the proceedings in. the. original Court, 
Mr. N. O. Pandit has quoted T'hirüvenkàtas 
(1) 83 Ind. Gas. 461; 34 A; 46; 1t & T, 2. 1018, 
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sami Iyengar v. Paradai Pillay (2), which 
does not help usin any way. He has also 
relied on the amendment of the year 1926 
of r.4of O. III. This ruledeals with the 
appointment of a Pleader and in para. 3 says 
that, inter alia, any appeal from any decree 
ororder under suit shall be deemed to be 
proceedings in the suit, Mr. Nanak Chand 
woüld have me confine the-word appeal to a: 
first appeal, but the words used are very: 
wide and appeal to me to cover all appeals. 
The only question, therefore, is whether 
this amended rule extends Ram Bingh's 
authority in any way, for it is clear, as laid 
down in Mohammad Ali Khan jv. Jasram 
(1), that before. this rule was amended Ram 
Singh's authority ended and, indeed, even 4 
Pleader's authority if appointed’ in the 
terms used .in Ram Singh’s power of- 
attorney ended with: the conclusion of the 
ease in the original Court. There is no 
doubt that a Pleader appointed by .the 
principal could have conducted all procéed- 
ings in every and any Court, but unless the 
attorney's power is extended by this rule 
Ram Singh himself had no authority and, 
therefore, no Pleader appointed by him 
had any authority in this  Oourt and 
Thiruvenkatasamy Iyengar v. Pavadai Pillay 
(2) doés not help. I think the word 
‘Pleader’ must be read inits narrowest 
sense and it must be held that Ram Singh's 
authority ended with the original Court and 
the amended rule only applies to Pleaders 
in the strict sense; Counsel would have me 
hold that the words 'pervi' or prosecution 
and  'jawabdehi (or reply) cover and 
include the presentation of an appeal. 
This is, I think, impossible, and holding, as 
Ido, that the amendment of the Code has 
not extended-thé power of Ram Singh, I 
find that the appeal has not been duly 
presented and must; therefore, be dismissed 
with costs, __ : ; ien 
BEES ee Appeal dismissed. 

. (2) 70 Ind. Cas. 281; 44 M. 736; (1921) M. ‘WN. 552i 
14 L, W- 244; 41 M. L. J. 645; 30 M. L. T. 109; 260; 
WAN. 376; 24 Bom. L, R, 606; A, 1. R, 1922 Py O: 2253 
48LAÀ.94(P.O) ^ .'" -^- E M 
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LAHORE HIGH COURT. 
Gximinat APPEAL No. 1375 or 1927. 
January 10, 1928. 
Present :— Mr. Justice Fforde and Mr. 
Justice Jai Lal. 
RAM NATH-—AOOUSED— APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898); ss. 164, 
$87, 889—KEvidence Act (I of 1872), 88. 24, LH 
Approver—GSiatement made under undue pressure— 
Subsequent retraction— Trial of approver—Admis- 
sibility of stalements—S. 164, Criminal Procedure 
Code, applicability of—Corroboration—Omission to 
examine approver in trial, effect of. 

A statement made by an approver toa Magistrate 
is not governed by s. 164 of the Criminal Procedure 
Code, and the fact the provisions of that section 
were not complied with does not render the state- 
ment inadmissible in evidence. Nor is it necessarily 
excluded from evidence by the provisions of s. 24, 
Evidence Act. Section 339 (2), Criminal Procedure 
Code, makes by necessary implicationa statement of 
this nature an exception to the rule of evidencs 
enacted in s. 24, Evidence Act, so far as that section 
excludes confession made as the result of induce- 
ment or promise, inasmuch as an approver is always 
induced to confess upon a promise of pardon. But 
should it appear that it wasextorted as the result 
of undue pressure such as threats or violence, to 
that extent the provisions of s, 24, Evidence Act, 
would be applicable and the confessional statement 
would have to be ruled out of evidence. [p. 515, col. 2; 
p. 516, col. 1.] 

Under s. 337, Criminal Procedure Code, as at 
present amended, it is essential that atthe trial of 
ihe persons against whom the approver is testifying 
the approver must be examined as a witness. But 
when it comes to the trial of the approver himself 
for the offence in respect of which the pardon was 
tendered, the fact that he has not been examined at 
trial of the persons he has implicated does not 
amount to a breach on the part ofthe Crown ofthe 
conditions upon which the disclosure was made and 
the pardon granted and cannot be pleaded as bar to 
the trial of the approver. [p. 516, ect. 2; p. 517, ccl. 1.] 

An approver must be considered to have failed 
to comply with the conditions of his pardon as soon 
as it is established that his disclosure isnot a true 
and full one, and that it is not a true and full 
disclosure becomes apparent as soon ashe is shown 
to have made a statement entirely inconsistent with 
the one upon the strength of which the pardon was 
granted. [p. 517, col. 1.] n 

The statement ofan approver which 18 retracted 
by him at the trial, being in the nature of a 
retracted confession must be corroborated in material 

rticulars before itcan be safely relied upon as 
Farniehing a basis for the approver's conviction, [ibid.] 

Oriminal appeal from an order of the 
Additional Sessions Judge, Lahore, dated 
the 19th November, 1927. 

Messrs, B. R. Puri, Rattan Lal and Isher 
Dass, for the Appellant. . 

Mr. Des Raj Sawhny, Public Prosecu:or, 


for the Respondent. 


; ' JUDGMENT. 
Ffordé, J.—The appellant, Ram Nath, 
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has been tried by the Additional Ses- 
sions Judge of Lahore for having on the 
evening of the4th of May, 1927, at Machi 
Hatta Bazar, Lahore, together with other 
persons, murdered one Piran Ditta, a Tonga 
Driver. He has been convicted of the 
offence charged and has been sentenced to 
death and he now appeals against that 
conviction and sentence. The facta shortly 
stated are as follows :— 

On the evening of the 4th of May, 1927, a 
Police Constable, named. Shahan Kban 
discovered in the Machi Hatta a tonga, with 
a wounded man init on the point of death. 
The Constable got into the Tonga and drove 
it to the City Kotwali. Onthe same even- 
ing the dead body of this man, who is alleg- 
ed to be Piran Ditta, was sent to the Mayo 
Hospital, together with three other dead 
bodies iz the charge of the Police Constable 
Fateh Din. On the following day, i.e, the 
5th of May, 1927, the post mortem on all 
these bodies was carried out by Dr. A. E. 
Mathews, Assistant to the Oivil Surgeon, 
Lahore, When the post mortem on these 
bodies was performed no person identified 
the corpse ofthe person now alleged to be 
Piran Ditta, The statement of the Assist. 
ant to the Civil Surgeon on this point is 
as follows :— 

“ Before commencing post mortem, J also 
asked which Constable got the body and in 
the case of Piran Ditta, there was no Cons- 
table forthcoming.” I may add, that all 
the bodies examined by the Assistant Civil 
Surgeon on this occasion were those of per- 
sons alleged to have been murdered. The 
learned Sessions Judge has come to tha 
conclusion that the dying man foun 
in the Tonga on the evening of the 4th of 
May has not been proved to be Piran Ditta, 
The learned Judge in the course of his 
judgment gays that there is no satisfactory 
proof that the body examined by Dr. Ma- 
thews was the same body that had been 
teken from the Tonga. This conclusion ap- 
pears to be quite justified by the state of 
the evidence. It is, of course, not necessary 
for the purposes of this case to decide whe- 
ther or not the man found injured in the 
Tonga was named Piran Ditte. But it is 
necessary for the purposes of proving the 
nature of the injuries which that man is 
alleged to have received to establish that 
the body examined by Dr. Mathews was the 
body of that man inthe Tonga. The lack 
of satisfactory evidence on this point leaves 
us in the position of heing unable to cons 

: a 


108 I. O. 1928 


clude what are the exact injuries which that 
man received. But one point is clear and, 
i.e., that the dying man found in the Tonga, 
whatever may be his name or the nature 
of the injuries,. which he received, was 
murdered on the evening of the 4th May. 
The question which we have to decide is: 
-Has the appellant Ram Nath been satisfac- 
torily proved to have had a hand in that 
murder ? 

No clue to the murder appears to have 
been discovered, until the 9th of June, 
when,as a result of certain information 
which the Police received, Ram Nath and 
his brother Baij were called to the investi- 
gation. On the 10th a person called Ga- 
nesh Das also appeared and on that date 
both Ganesh Das and Ram Nath are alleged 
to have made some statements in connection 
with the affair Ram Nath was then arrested 
and detained in the O, I. D. barrack. On 
the 14th of June Ram Nath is alleged to 
have expressed a desire to become an ap- 
prover and he was thereupon brought be- 
foreMr. Keough, then acting aa Additional 
District M-gistrate, Lahore, who offered 
him & pardon, conditional upon his making 
& full ənd true disclosure of all that he 
knew about the crime in question. This 
tender of pardon was accepted by Ram Nath 
who on the following day, i, e.,the 15th of 
June, was brought before Mr: Phailbus, a 
Magistrate of the First Class, who recorded 
bis statement. The document recording 
the statement has been put in evidence and 
itis upon the admissions appearing thbrein 
that the prosecutiou principally rely to 
convict the appellant, 

On the 28rd of June Ram Nath was 
brought before the Committing Magistrate 
88 a witness against the persons whom he 
implicated in his statement, but when 
put in the witness-box he alleged that that 
statement was totally false, that it was 
extorted by Police pressure and that in fact 
he knew nothing about the death of Piran 
Ditta, the Tongaman. The trial of the per- 
sons, whom he implicated was proceeded 
with and resulted in their acquittal. There- 
upon the Public Prosecutor having grant. 
ed a certificate that Ram Nath had not 
complied withthe condition on which the 
tender of pardon was made, the latter was 


committed to trial for the offence in res-. 


pect of which that pardon was tendered, in 
accordance with the provisions of s. 839 
of the Code of Criminal Procedure. It is 
ip reapect of the conviction and sentence 
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at this trial that the present appeal hal 
arisen. : 4 : 
Mr. Puri, for the appellant, has contended 
that the statement made by the appellant to 
Mr. Phailbus referred to as Ex. P-.A. is not 
admissible in evidence, because it is a con- 
fessional statement and the document re- 
cording it does not comply with the pro- 
visions of 8.164 of the Code of Criminal 
Procedure and the departure from those 
provisions has not been cured by the evi- 
dence of the Magistrate, who recorded 
the statement, His second contention is 
that the pardon has not been forfeited and ` 
may be pleaded in bar, as the appellant not 
having been examined before the Sessions 
Judge atthe trialofthe other accused, the 
terms upon which the disclosure was made 
and the pardon granted have not been ful- 
filled by the prosecution. So far the first 
point raised is concérned, I have no doubt 
that the statement made by the appellant 
to Mr. Phailbus is admissible in evidence 
under the provisions of s. 339 (2) of the 
Code of Oriminal Procedure provided it 


-has not been shown to have been induced 


as a result of threats or violence. Sec- 
tion 337 (1) of the Code of Oriminal Pro- 
cedure provides that certain Magistrates 
may “at any stage of the investigation 
or enquiry into, or the trial of the 
offence, with a view to obtaining the 
evidence of any person supposed to havea 
been directly or indirectly concerned 
in or; privy to the offence, tender a 
pardon to such person on Condition of 
his making aftll and true disclosure of ithe . 
whole of the circumstances within his know- 
ledge relative to the offence, and to every 
other person concerned, whether as princi- 
pal or abettor, in the commission thereof,” 
That section nowehere lays down that such 
disclosure shall be reduced to writing. 1 
have no doubt that if made orally the ver- 
bal testimony of the person to whom it hag 
been made will be sufficient to prove the 
statement. Asarule of caution, however, 
the approver's statement is always formally 
reduced to writing—a practice which it ig 
obviously very desirableto observe so that 
no dispute may subsequently arise as to 
what the exact terms of the statement 
were. The section contemplates that 
the "full and true disclosure" may be 
made anterior to the enquiry ‘before the 
Committing Magistrate and may also be 
made.at the enquiry or at the trial, It is 
the disclosure inducing the pardon which ig’ 
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„the statement referred to in 5,339 (2). The 
‘pardon may be offered before any enquiry 
has been commenced before the Commit- 
ting Magistrate(as in the present case) or 
it may be offered when the person is him- 
self an accused person at the enquiry, or 
it may be offered when he is under trial. It 
is not made under the provisions of s. 164 
of the Code of Criminal Procedure and in 
my judgment that section in no way 
governs such å statement. I also agree with 
the view expressed in Sultan Khan v. 
King-Emperor (1), that such a statement is 
not necessarily excluded from evidence by 
thé provision of s. 24 of the Indian Evi- 
dence Act. Sub-s. (2) of s. 339 of the 
Oode of Criminal Procedure, in my opinion, 
makes by necessary implication a statement 
of this nature an exception to. the rule of 
evidence enacted in 8.24 of the Indian Evi- 
dence Act so far as that section excludes 
confession made as the result of induce- 
mentor promise, An approver's disclosure 
is in its very naturealways the result of an 
inducement or promise, namely, the induce- 
ment to confess upon a promise of pardon, 
but should it appear that it was extorted as 
the result of undue pressure such ag threats 
or violence, Ihave no doubt thatto that 
extent the provisions of s. 24 would be ap- 
plicable and the confessional statement 
would have to be ruled out of evidence. 
Section 339 (2) can only contemplate the 
admission of. a full and true disclosure 
made upon the inducement or promise of a 
pardon, and not a disclosure induced as a 
resultof undue pressure. This appears to 
have been theview taken by the Court in 
Sultan Khan v. King-Emperor (1), for the 
learned Judges after holding that the 
approver’s confession was not excluded by 
s. 24 of the Evidence Act, proceeded to 
discuss the further question whether or 
not the statement had been made of his 
own free will and accord. 

The learned Sessions Judge in regard to 
this aspect of the case has made the follow- 
ing remarks in his judgment: 


“Ram Nathalleges that Ganesh's state- 
ment was read over to him and used: to ins 
fluencehim. Faiz Ullah denies this, There 
is no evidence which‘ I regard as satisfac- 
tory to prove whether this wasso' or not. I 
think it very likely that thetwo men were 
played off against each other.” 


(1) A. W. N. (1908) 259; 5 A. L. J. 691; 8 Cr. 
i (19 L. J. 601; 8 Cr. I, J. 
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"Ram Nath alleges that Har Gopal was 
beaten, and that he was threatened. There 
is no proof of this on the record,” ] 
The learned Judge in the next line says 
“reference to the zimnis does not lead me to 
disbelieve this statement," that is to say, 
that Hargopal -was beaten and that Ram 
Nath was threatened. The learned Judge 
further remarks “I find that there is no 
reason to support any undue influence by 
the Police before Ram Nath gave a state- 
ment purporting to be a disclosure, except 
(1) that he may have been told that Ganesh 
had implicated him and others and that a 
statement by him might lead to his pardon 
and (2) he may have been threatened with 
a beating.” i 
“I find that Ram Nath was certainly kept 
under Police control both before and after 
his acceptance of pardon, and that he may 
well have been in fear (justified or not 
justified) of some form of reprisal, if he did 
not repeat the statement already made by 
him.” j t 
Iam not prepared to disagree with the 
above expressions of opinion of the learned 
trial Judge. There was undoubtedly ma- 
terial before him upon which he was justi- 
fied in coming to the conclusion at which, 
he arrived. As Iam unable to disagree with 
that conclusion I think I am bound to reject 
the statement: of the approver as having 
been induced’ by undue pressure, that is to. 
say, I cannot regard it as a voluntary state- 
ment made solely upon a promise of 
pardón. i 
So far as Mr. Puri’s second argument is 
concerned, namely, that‘ the conditional 
Pardon granted tothe approver is a bar. 
to the present trial as he was not examin- 
ed before the Sessions Judge, I am. of. 
opinion that that argument cannot be 
sustained. The provisioncontained in sub- 
8. (2) of s. 837, Criminal Procedure Code, 
that every person accepting a tender 
under that section shall be examined as 
a witness in the Court of the Magistrate 
taking cognizance ofthe offence and inthe 
subsequent trial, if any, no doubt makes 
it essential that atthe trial of the persons 
against. whom the approver is testifying 
the approver must be examined as a witnees, 
The decisions cited bythe Public Prcsecu- 
tor to the effect that the approver need not 
be examined in the Sessions Court were 
arrived at before the amendment to a. 337, 
Sub-s. (2) formerly ran as follows:—" Every 
person accepting q tender under this section 
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shall be examined as a witness in the case,” 
aad ths authorities- cited by Mr. Sawhney 
decided that it was a sufficient compliance 
with this provision if the approver were 
examined inthe Court ofthe Committing 
Magistrate. The amendment in the Act 
appears to have been introduced for the 
purpose of making it clear. that the ap- 
prover must be examined both in the Court 
of the Committing Magistrate and in the 
subsequent trial. Whether non-compliance 
with this statutory provision renders 
trials of the parsons against whom the 
approvers evidence ia to be tendered 
illegal, is a question which need not be 
decided here as those persons have been 
acquitted, But when it comes to the trial 
of the approver himself for the offence, in 
respect of which the pardon was tendered, 
Ido not think that the fact that he bas 
not been examined at the trial of the per- 
sons he has implicated is a breach on the 
part of the Crown of the conditions upon 
which the disclosure was made and the 
pardon granted. The approver has failed 
to comply with the condition on which a 
tender of pardon was made as soon as it is 
established that his disclosure is not a true 
and full one, and that itis notatrue and 
.full disclosure becomes apparent as soon as 
he is shown to have made a. statement 
entirely inconsistent with the one upon the 
strength ot which the pardon was granted. 
That situation was reached in the Court of 
the Committing Magistrate when Ram 
Nath declared that his statement of the 
15th June was entirely false and that he 
knew nothing about the affair in respect 
of which he purported to have given a trué 
account. The conclusion of the learned 
trial Judge that the. pardon cannot now 
be pleaded in bar is in my judgment 
sound, ` 

Although Lam ofopinion that the con- 
fessional statement of the approver should 
ba excluded from consideration in view 
of the circumstances under which it’ was 
obtained, yet assuming it may be admitted 
it.uudoubtedly requires corroboration by 
extrinsic évidence. The learned Public 
Prosecutor has not contended that such 
corroboration is not required and, indeed, I 
do not think that it could be so contended. 
As I have already said the statement in 
question is relied upon by the prosecu- 
tion as an admission of guilt in respect of 


the crime for which the appellant has been’ 


tried. In other words it is a confession, 
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5 
and having been withdrawn before the 
Committing Magistrate it must beregard- 


-ed inthe light of a retracted confession. 


It, therefore, becomes the duty of the Oourt 
to.satisfy itself before acting upon them 
that the incriminating admissions of the 
appellant are true, e 

[His Lordship discussed the evidence and 
concluded as follows:—) . 

On the whole I am not satisfied that, 
the approver's story, even if it may be 
admitted in evidence, has received that 
corroboration in material particulars which 
as a rule of caution the Courts require in 
cases of -retracted confessions, The cir- 
cumstances under which that disclosure 
was obtained, added to the fact. that it 
was retracted on the first moment that the 
appellant was brought before a Court; 
corroboration 
relied upon should be free from doubt 
which is far from being the case here. 
For the reasons which I have given I am 
of opinion that the guilt of the appellant 
has not been proved with that degree of 
certainty which the law requires, and I 
would accordingly accept this appeal and 
set aside the conviction and sentence, 
` dai Lal, J.—I agree. 


R. L. Appeal accepted., 





LAHORE HIGH COURT. 
* OURIMINAL Revision Petition No, 1717 
Ror 1927, 
: January 13, 1928. 
Present :—Mr. Justice Tek Chand. 
PARMAN RAM—ParirionEs " 


versus 
EMPEROR--HRzsPoNDENT. 

Criminal Procedure Code (Act V of 1898), s. 107— 
Apprehension of breach of peace, necessity of— 
Mere enmity between two parties, whether sufficient 
for instituting security proceedings: . ; 

The mere existence of enmity between two persons 
or factions is no ground for instituting proceedings 
under s. 107, Criminal Procedure Code, against one 
or both the parties. In order to bring acase within 
that section it must be established. that a breach of 
the peace is imminent. [p 518, col. 2] 

Petition under s. 43) of the Oriminal 
Procedure Code for revision of an order of 
the District Magistrate, Muzaffargarb, dated 
the 2nd September, 1927, affirming that of 
the Sub Divisional Officer and Magistrate, 
First Class, Alipur, District Muzaffargarh,: 
dated the 23rd July, 1927. | n 

Dr. Nand Lal, for the Petitioner. 


JUDGMENT,—The petitioner, Parman 
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Ram, has been bound down under s. 107, 
Criminal Procedure Code, and ordered 
to execute abond inthe sum of Rs. 1,000 
to keep the peace for one year or in 
default to undergo simple imprisonment 
. for the same period. His appeal has been 
dismissed by the learned District Magis- 
trate, Muzaffargarh, and he has come 
up to this Court on the revision side. 

The allegations against the petitioner 
are that he had been carrying on a liaison 
with one Musammat Bhirawan, the wife of 
Fazal who is a tenant of his: that Fazal 
had been conniving at the conduct of his 
wife, that lately Musammat Bhirawan had 
formed an intrigue with one Sardara and 
that the petitioner in order to keep Sardara 
away from the woman had instigated 
Ramzan Chaukidar to makea false com- 
plaint to the Police that Sardara and his 
cousin were men of bad character and 
ought to be proceeded against under s. 110 
of the Criminal Procedure Code. The 
complaint made by Ramzan was found to 
be baseless by the Police who reported 
that it had been made at the instance of 
the petitioner with a view to keep Sardara 
away from the woman. On this suspicion 
proceedings under s, 107, Criminal Proce- 
dure Oode, were started against the 
petitioner. 

It is obvious that the above allegations, 
even if true, are wholly insufficient to 
justify action being taken against the 
petitioner under s. 107. The trial 
Magistrate has stated that if security be 
not taken from the petilioner there is a 
danger of his administerifg poison to 
Sardara and his cousin Fazal. Ihave gone 
through the record and cannot find any 
suggestion by any of the prosecution 
witnesses that there is apprehension of 
poison being administered to Sardara, 
The evidence, in fact, wholly falls short of 
showing that there was any likelihood of a 
breach of peace. The learned District 
Magistrate has relied on the evidence of 
Ahmad Yar Khan, Sub-Inspector (P. W. 
No. 1), Raushan Ali, Lambardar (P. W. 
No. 2) and Ghulam Yasin (P. W. No, 3), 
but none of them deposes to any incident 
from which it migbt be inferred that 
there was danger of a breach of the peace. 
The fourth witness, Amir Shah, instead of 
supporting the case for the prosecution 
has given evidence in favour of tho 
.defence.  . 

The mere fact that the petitioner's 
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intrigue with the wife of his tenant had 
been interrupted by her transferring her 
affection to Sardara and that the petitioner 
had instigated the Chaukidar to institute 
a false complaint against the said Sardara 
cannot justify the petitioner being put on 
security. It has been pointed out over 
and over again by this and the other Courts 
that the mere existence of enmity between 
two persons or factions is no ground for 
instituting proceedings under s. 107 against 
one or both the parties. In order to bring 
a case within that section it must be 
established that a breach of the peace is 
imminent. On the present record I can 
find nothing to warrant such an apprehen- 
sion. : 

The procedure adopted by the trial 
Oourt is defective in several particulars, 
butIdo not think it necessary to advert 
to it as the petition must succeed on the 
meriis, 

I accordingly accept the petition, set 
aside the order of the Courts below and 
discharge the petitioner from his bond. 

R. L. Petition accepted. 


Pim 


LAHORE HIGH COURT. 
First CIVIL AppeaL No. 2310 or 1923, 
January 25, 1928. 
Present :—Mr. Justice Tek Ohand 
and Mr. Justice Bhide. 

KHAN BEG AND OTBERS—PLAINTIFFS-- 

: APPELLANTS 

versus . 
Muscmmat FATEH KHATUN AND ANOTHER 


—DEFENDANTS— RESPONDENTS. 
Rivwaj-i-am—Presumption in favour of custom 
recorded in riwaj-i-am—Custom in derogation of 
general custom and against females—Weight of 
presumption. 
There is an initial presumption in favour of 
entries in the riwaj-i-am irrespective of the fact 


. Whether the custom as recorded, is in accord with 


the general custom or not. The quantum of evidence 
necessary torebut this presumption will, however, 
vary with the facts and the circumstances of each 
case. Where the riwaj-i-am lays down a custom 
whick is in consonance with the general agricultural 
custom of the province, very strong proof will have 
to be produced to displace this presumption, but where 
this is not the case andthe custom recorded in the 
riwaj-t-am is opposed to the rules generally prevailing, 
the presumption will be considerably weak. Where the 
Tiwaj-i-am affects adversely the rights of females 
who have had no opportunity whatever cf appearing 
before the Revenue Authorities, the presumption will 
be weaker still and only a few instances might suffice 
to rebut it, (p. 520, col. 2.] : 
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Beg v. Allah Ditta (1), Waziva v. Maryan (2), Labh 
Singh v. Mango (3), Kahan Singh v. Gopal Singh (4), 
Mangal Singh v. Budho (5), Budha v. Fatima Bibi (6), 
Gurdit Singh v. Malan (7) and Pohlo v. Nauwardhan 
(8), referred to. . 


First appeal from a decree of the 


Senior Subordinate Judge, Shahpur at 
Sargodha, dated the Ist May, 1923. 


FAOTS —One Jahan Khan, an Awan of 
Mauza Mardwalin the Khushab Tahsil of 
the Shahpur District, died sonless many 
years ago, leaving him surviving two 
widows, Musammat Fateh Khatun and 
Musammat Jawai, and daughters from each 
of them, On his death his property was 
taken possession of by. Musammat Fateh 
Khatun and Musammat Jawai jointly. 
Subsequently they partitioned it among 
themselves and effect was given to this 
partition in the revenue papers. ` 

On the 9th of November, 1921, Musammat 
Fateh Khatun gifted her entire estate to her 
married daughter Musammat Bhag Bhari 


by a registered deed. The plaintiffs, who - 


are the collaterals of Jahan Khar in the 
6th degree, instituted a suit alleging that 
the land was ancestral and claiming a 
declaration that the gift shall not affect 
their reversionary rights after the death 
of Musammat Fateh Khatun. The defend- 
ants denied that the land was ancestral 
and contended that the gift by the widow 
to the daughter was in the nature ofac- 
celeration of succession and that the plaint- 
ifs had no locusstandi to maintain the 
suit. The trial Court dismissed the suit 
and the plaintiffs appealed (O. A. No. 2310 
of 1923). 

On the 6th of June, 1923, the other 
widow, Musammat Jawai, also gifted the 
entire land held by her .to her married 
daughters, Musammat Nek Bakht, Musam- 
mat Mughlani and Musammat Bakht Bhari. 
. The collaterals instituted another suit to 

'eontest this gift, which was resisted by 
Musammat Jawai and the donees on pleas 
similar to those which had been put for- 
ward by the defendants in the first case. 
This suit was also dismissed by the same 
Subordinate Judge and the plaintiffs pre- 
ferred a first appeal (CO. A. No. 902 of 
1994). Asthe points involved in both the 
: appeals were the same, they were heard 
together. 

Lala Badri Das, R. B, Mr. J. L. Kapur, 
and Dr. Muhammad Alam, for the Appel- 


lants, . | 
Mr. Nanak Chand, for the Respondents. 
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Bis 
JUDGMENT, 


Tek Chand, J.—[His Lordship stated ` 
the facts and proceeded: —] The first question 
to be decided is, whether the land in dis- 
pute was ancestralof Jahan Khan deceased ` 
and the plaintiffs, In support of his con- 
tention Mr. Badri’ Das has largely relied 
on the remarks in the pedigree-table of the 
village prepared in the Settlement of 1865 
where it is stated that 16 or 17 genera- 
tions back one Murdo Awan founded a 
village on a hillock in the jungle to the 
north of the present village abad? but that 
it was afterwards abandoned. Subsequent- 
ly the ancestors of the present proprietors 
founded the present village and gave: it 
its old name Mardwal, after the name of ` 
the original founder, and that since then 
it had remained abad and had never been 
deserted. Counsel suggests that Shah Alam 
was among thé persons who re-founded the 
village and that it must be presumed that 
the land in dispute has descended from 
him. But there is nothing on the- record 
to show when Shah Alam lived. It is con- 
ceded that only a small part of the land 
in dispute descended to Jahan Khan from 
his father Nawab and the remainder was 
acquired subsequently. We, therefore, 
agree with the learned Subordinate Judge's 
finding on this point and hold that the 
land has not been proved to be ancestral 
of the plaintiffs and Jahan Khan. 


The next question for decision is whe- 
ther the plaintiffs have a locus standi to 
contest the gifts. As the donees in each 
case are the daughters of the donors, the 
decision of their question will be deter- 
mined by the rule of succession to non- 
ancestral property prevailing in the tribe. 
The onus of issue No, 3 which covered 
this point was placed on the plaintiffs. 
In the case relating to the gift by Musam- 
mat Fateh Khatun no oral evidence was 
led by the parties at all and the only. 
documentary evidence produced by the 
plaintiffs consisted of an extract from the 
wajib ul arz of 1865, while the defendants 
relied ona decision of Lala Sakhir Chand, 
Muneif First Class, dated 11th October, 
1920, in a suit instituted by these very 
collaterals against the two widows of Jahan 
Khan, who had sold a portion of his pro- 
perty to one Mir Abdulla. The Munsif 
had decided against the collaterals and the 
decision was upheld on appeal -by Mr, . 
Tapp, District Judge. ‘ Ac 


In the. suit. relating to the gift by 
Musammat Jawai the plaintifis produced 16 
‘witnesses, who made bald statements that 
according. to the custom prevailing among 


tke Muhammadans of the Sunni tract gener-. 


ally married daughters were excluded by 
collaterals, irrespective of the fact whether 
the. property was ancestral or not. The. 
` testimony of these witnesses was rejected 
by. the Subordinate Judge as worthless, as 
none of them was able to cite a single 
instance in which the collaterals had 
succeeded in preference to . daughters in 
respect of non-ancestral property. The 
plaintiffs, however, mainly relied on ans- 
wers.to questions Nos. 16 and 17 printed at. 
pages 48 and 49. of the General Code of the. 
Tribal Custom in the Shahpur. District com- 
piled by Mr. (afterwards Sir) James Wilson 
in 1896 and argued that having regard 
to the decision of their Lordships of the 
Privy. Council in Beg v. Allah Ditta (1) 
these entries were presumptive proofofthe 
custom being in their favour. The de- 
fendants, on the other hand, urged that 
the entries in the riwaj-i-am were unsup- 
ported by.any instances and being.opposed 
to the general custom of the province, ac- 
. cording. to which daughters are "prefer- 
ential heirs to.collaterals in respect of non- 
ancestral property, no presumption of cor- 
.rectness attached to them, The learned 
Subordinate Judge accepted: the defend- 
ants’ contention and relying upon the 
interpretation of the aforesaid decision of 
the Privy Council as. given in Wazira v. 
Maryan, (2), he. decided the issue against 
the plaintiffs. fS t pd 
` On appealit has been strenuously argued, 
thatin view of the statement of the tribal 
custom in the riwaj-i-am, the onus of 


issue No. 3 was wrongly placed on the, 


plaintiffs and it has been urged that the 
view taken in Waeira v. Maryan (2) is no 
longer regarded as sound in this Gourt. 
Reliance has been placed on two recent 
Division Bench decisionsin Labh Singh v. 
Mango (3)and Kahan Singh v. Gopal Singh 
(4), in the former of which the question 
has. been discussed at greatlength. The 

(1) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W. R. 1917; 


21 M. L. T. 310; 32 M. L. J 615; 19 Bom. L. R. 3887 


15 A.L. J: 525; 21 C. W. N. 842; 44 O. 749; 26 O. L. J. 
175; 44 I. A. 89 (P. O.). 
_ (2) 42 Ind. Oas. 358; 84 P. R. 1917; 151P. W. R. 

1917; 3 P. L. R. 1918. i 
(3) 100 Ind. Cas. 924; 8 Lah, 281; A. I. R. 1927 Lah, 

241. i : 
(4) 105 Ind. Cas. 204; 8 Lah, 527; A. I, R, 1997 Lah, 

677; 28 P. L. R, 681. : i 
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respondents, on! the other hand, have 
strongly relied on Wazira v. Maryan (2),* 
Mangal Singh v. Budho (5), Budha v. Fatima . 
Bibi (6), Gurdit Singh v. Malan (7) and. 
Pohlo v. Nauwardhan (8) and contend that’ 
the remarks of their Lordships in Beg v.. 


. Allah Ditta (1) must be confined to the 


facts of that particular case. There can.: 
be no doubt that there exists a serious 

conflict of judicial opinion on the. point. 
and the question shall have some day to be. . 
decided bya larger Bench. As at present, 
advised, I am inclined to the view that- 
the Courts in this Province are bound to - 
make an initial presumption in favour of * 
the entries in the riwaj-t-am, irrespective 

of the fact whether the custom, as re-- 
corded, is in accord with the general cnstom . 
or not. The quantum of evidence necessary 

to rebut this presumption will, however, 

vary with the facts and circumstances of - 
each case. Where the riwaj-i-am lays- 
down a custom, which is in consonance with 

the general agricultural custom of the Pro-. 


vince, very strong proof will have to be 


produced to displace this presumption, 
but where this is not the case and the 
Custom recorded in the riwaj-i-am is 
opposed to the rules generally prevailing, 
the presumption will ‘be considerably 
weak. Again, where the riwaj-i-am affecta 
adversely the rights of females who have 
had no opportunity whatever of appearing 
before the Revenue Authorities the. pre- 
sumption will be weaker still and only a few 
instances might suffice to rebut it. 

In the present case we find that a general 
answer is given to questions Nos. 16 and 17 
as governing all the Mussalman tribes of a 
predominantly Mussalman district like . 
Shahpur and yet it is significant that not a 
single instance has been cited either in 
the riwaji-am or proved at the trial. 
where married daughters have  bcen 
excluded from succession to non-ancestral 
property. The respondents, on the other 
hand, had referred us to at least three 
instances in which the ríwaj-i-am was not 
followed :— ° 

(1) In Ghulam Muhammad v. Gauhar. 
Bibi (9) which was a case among Sipras 

(5) 46 Ind. Cas. 798; 4 P. R. 1918. a 
ion 76 Ind. Cas: 921; 4 Lah. 99; A. I. R. 1923 Lah. 


(7) 84 Ind. Cas. 171; 5 Lah. 364; A. I. R. 1925. Lah. - 

35; ] Lah. Cas, 279. . al aS i 
(8) 84 Ind. Cas. 507; 5 Lah. 409 at p.411; A.I. R.. 

1925 Lah 206. < : 


(9) 54 Ind. Cas. 419; 1 Lah. 284; 18. W. R 19205: 
10P, L. R. 1920, x 
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` 
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of Tehail. Bhera, a Division Bench of this. 
Uourt “held that daughters excluded 
nephews in succession to nor-ancestral 


property. 
(2) In that case reference wes made to 


O A. No. 665 of 1905, which was a case, 


among Majokas of this district. We sent, 
for the record of that case and found that 


the wajib-ul-arz entry of 1865 (which was. 


relied upon in thé present case alao) was, 
held to be applicable to succession to, 


ancestral property only and the daughters, 


though married, were allowed to succeed to 
non-ancestral] property 

(3) The judgment of Mr. Sakhir Chand, 
Munsif, afirmed on appeal by Mr. Tapp, 
District Judge, printed in the "supplemen- 
tary paper book in respect of the estates of 
Jahan Khan deceased, where the decision 


was contrary to the entry in ihe řiwaj i- 


am. 

.[t is contended that thee» instances 
sufficiently. rebut the initial presumption 
arising from the  riwaj-iom. I am, 
however, of opinion that in view of the 
fact that the issue as framed had placed 
the onus on the plaintiffs and at the time 
when the judgment of the Subordinate 
Judge was delivered the trend of rulings 
in this Court was in favour of limiting 
the effect ofthe Privy Oountil decision 
ia Beg v. Allah Ditta (1) to those cases only, 
in which the riwaj i-am was in consonance 
with the general agricultural custom, it 
isfair to the parties that tbe issue be 
re-framed and they be given further 
opportunity to lead fresh evidence. I 
would accordingly re-frame tne issue in 
the following terms and uncer O. XLI, 


r. 25, Civil Procedure Code, remit it 
to the. lower Oourt for enquiry and 
report: — i 


“Whether accordiag to custom, collater- 
als of the last male-holder heve no locus 
standi to contest the gift of non ancestral 
property by his widow to her daughter"? 

An effort should be made to place on 
the record the relevent entries in the riwaj- 
i-am of this particular village and tribe 
and to place copies of as many decided 
cases and mutations which might throw 
light on the questioa, as may be po:sible. 


The return will be made in three 
months 
Bhide, J.—I concur 


E, L, Çase remitted jor findings. 


BADHY RAM Ù. OHUBAR KHAN. 
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i LAHORE HIGH COURT. 
Secon» Ciyit APPEAL No, 1360 gr 1927, 
January 4, 1928. 
Present;—Mr. Justice Dalip Singh. ~ 
SADHU RAM ano oTHE88—PLAINTIFFS 

—APPELLANTS - 
versus 
OHUHAR KHAN AND ANOTHER— 
DeFESNDANTS— RESPONDENTS. 

Malguzar, whether proprietor—-Punjab Courts Aot 
(VI of 1918), s. 41—Second appeal—Contradictory 
findings of fact—I nter ference. 

A Malguzar hasno proprietary rights in the land 
and the mere fact that the settlement operations are 
conducted with him or the revenue is due from him 
does not confer on him any right to proprietary pos- 
session of the land. [p. 523, col. 2. 

Santa Singh v. Budhwanti (1) and Bela Singh v. 
Lakshmi Das (2), followed. 

.Budha Singh v. Kanshi Ram (3) and Gujar Singh v. 
Bawa Uddham Singh (4), distinguished. 

A finding of fact which is eontradicted by another 
finding of fact i is liable to be attacked in second appeal. . 
[p. 522, col. 2.] 

Second appeal from a decree of the 
Additional District Judge, Jullundur, 
dated the 15th February, 1927, affirming. - 
that of the Subordinate Judge, Third Class 
Nakodar, dated-the 14th May, 1926. j 

Lala. Har Gopal for Lala Jagan Nath 
Aggarwal, for the Appellants. 4 

Lala Chandar Gupta for Lala Fakir 
Chand, for the Respondents. 

JUDGMEN T.—These three appeals can 
be disposed of in one jugment. The plaintiffs ` 
sued alleging that they were the owners of. 
the land in dispute and that the defendants 
had dispossessed them within three years 
of the suit wrongfully. The defendants 
denied that the plaintiffs had been in pos- 
session and, on the other hand, claimed that . 
theproperty was their own. It appears that 
the land in dispute whose area is 2 bighas 10. 
biswas 4 kanals? marlas along with 7 bighas 
1 biswa was granted asa muafito the pre- 
decessors-in-interest of the defendants in 
Sambat 1902 by Maharaja Dalip Singh. 

In 1847 this land was recorded as the 
maufi of Jane Khan etc, the predecessors- 


in-interest of the defendants. The maufi 
was -only for life. In 1878, on the 
death of Jane Khan, the maufi was 


resumed, but the land was given to „the 
descendants of Game Khan, father of 
Jane Khan, as malguzars. In the Settle- 
ment papers of 1851, 7 bighas 1 biswa are 
shown as ownership and muafi of Jane 
Khan and his brothers, and 2 bighas 10 
biswas, theland in dispute, are shown as 
the ownership of Waris and as the muaf 
of Jane Khan and his brothers. In 1881 


wr 


3po 
Waris is shown as in possession of the land 
in dispute and his name is also entered in 
the nroprietary column. In 1885 Umra 
and Ilu, descendants of Waris are shown 
as the owners, and the descendants of Game 
Khan are also shown in that column as 
malguzars. In the column of posses- 
sion the words are “khudkasht” and in 
the column of batai the words are Yaftani 
Nathu waghera thekedaran muafi munzabta 
nisfa nisf ma nira, In the column of 
malguzari there is an entry showing a 
malikana of 2 annas. It would appear from 


. this entry then that owners, the descendants 


of Waris, were cultivating the land and 
were paying half and half batai to the 
malguzars and were also recovering 2 annas 
from the malguzars by way of malikana. It 
is said in the judgment of the learned Dis- 
trict Judge that in the jamabandi of 189- 
1900 Lachhman Das, ‘the descendant of the 
plaintiffs, who derived title from Umra and 
Idu is shown in the proprietary column and 
there is no mention of the malguzars. In 
1914, however, Game Khan's descendants 
applied to have their names recorded as 
malguzars, and their names were so entered 
by mutation No. 3359, decided on 27th 
August, 1915, it being held that their names 
had been omitted by mistake. There was 
a dispute between the owners and the 
malguzars as to who had been in possession, 
but the Revenue Authorities found that the 
actual possession was with the malguzars, 
The malguzars had then said that they had 
acquired this possession by redeeming the 
land from the mortgagees who were also 
the ownersin 1914. Since that'date Game 
Khan's descendants are throughout shown 
as malguzars. In 1915 the possession is 
shown to be that of Nathu Khan the mal- 
guzar through his tenant. In the 1991.92 
Jamabandithe maliks and the malguzars 
are shown in the proprietary column and 
possession is simply shown as that of Fattu 
gher maurusi and others; the batai continues 
to be half and half. In 1909} the sons of 
Lachhman Das mortgaged the land in suit 
with other land to one Mian Mal. It is 
stated in that mutation that possession is 
given to the mortgagee. The mortgagee, 
however, was their uncle. On the 26th 
November, 1921,the land was redeemed and 
again possession is alleged to have been 
given. But the learned District Judge has 
not accepted this mutation as ’showing that 
dossession was actually transferred either 
in 1909 or 1921. Besides this the muafi file 
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of 1879 shows that Khuda Bakhsh, the son 
of Waris, applied to have the settlement 
made with him after the resumption of tha 
muafi in 1878. In that application he 
alleged that he had been in possession and f 
had been paying batai to the malguzar but 
that the malguzar had mortgaged his rights 
to some other person and, therefore, was no 
longer, according to Khuda Bakhsh, entitl- 
ed to batai. In 1886 another application 
was made by Umra, son of Khuda Bakhsh, 
to be allowed to pay land revenue instead 
of batai. From these two applications it 
seems clear to me that the owners, namely, 
the descendants of Waris, were in posses- 
sion uptil 1886, "T'here i8 a mortgage-deed 


of 1877 in which Sandhi Khan, -one of the 


descendants of Game Khan, mortgaged his 
share of the whole land, i. e., both the land 
which was by malkiyat of Game Khan and 
theland which was the muaf, of Jane 
Khan, to one Nabi Bakhsh. This mortgage 
was with possession, but it isnot clear to 
me whether the muafi land was also sup- 
posed to be mortgaged with possession, or 
whether the muaji rights were simply 
handed over, leaving the possession what- 
ever it was on the spot existing as before, 
The learned District Judge has found 
on all this evidence that the land in dispute 
had been in posseseion of Game Khan's 
descendants allalong. He had previously 
found that the maliks are shown by the: 
record to have paid the malguzar half the 
produce with straw while the mialguzar paid 
malikana to the owner aud land revenue 
and cesses to the Government, This finding 
seems to me to contradict the other finding 
about the possession of Game Khan's 
descendants, It is, therefore, though a 
finding of fact, open to attack in second 
appeal. : 
The trial Court dismissed the suit hold- 
ing that the so-called maliks had really 
only been tenants under the malguzars and 
that, therefore, they had no right to pos- 
session of the land. The learned District 
Judge on appeal held that the malguzars 
were the taqgarriridars or inferior owners, 
and the so-called maliks werethe ala maliks, 
or superior owners, entitled only to a nomi- 
nal malikana, This was not the case of 
either side. As I have already said, he 
further held that poseegsion all along was 
with Game Khan's descendants with a con- 
tradictory finding that the maliks paid half 
the produce with straw to the malguzars. 
The jamabandi tof 1899 referred to by the 


108 1, 0, 1938 


District Judge has not been found by me 
on this record, but the facts stated therein 
are not controverted by either side. From 
all this documentary evidence it seems to 
me clear that possession, at any rate up to 
1886, was with the maliks, i. e, thedescend- 
ants of Waris and their successors-in- 


interest. There is nothing to show that: 


there was any change: of possession uptil 
1914 when on the application of Game 
Khan's descendants it was found that his 
descendants were in possession on that 
date. The entry recorded in the Settle- 
ment bears this out. Ia 1921-22 the posses- 
Bion, according to the entry, might be 
either with the malguzars or with the 
maliks. On the whole, however, bearing 
in mind thatthe tenant is the same as the 
tenant shown in 1915 and that the plaint- 
ifs themselves alleged diapossession in 
October, 1921, I am inclined to think that 
possession remained with the malguzars. 
Jn 1923 the plaintiffs brought the present 
suit, and‘obviously thé suit is within time 
from 1914 when the first possession of the 
malguzars can be said to be conclusively 
shown. - I, therefore, hold that the plaint- 
iffs have proved that they were dispossess- 
ed sometime within 12 years of the iu- 
stitution of the suit and that the suit is 
not barred by limitation. 

It remains then only to decide what 
the relative positions of the malguzars and 
the maliksare, On this point I have been 
referred to Santa Singh v. Budhwanti (1) 
and Bela Singh v. Lakshmi Das (2) by 
Counsel for the plaintiffs-appellants. 
Counsel for the defendants-respondents 


had referred me to Budha Singh v. Kanshi 


Ram (3) Gujar Singh v. Bawa Uddham 
Singh (4), Douie's Settlement Manual, para- 
graphs 5, 99, 120 and 185 and the letter of 
the Finaneial Commissioners printed as 
Appendix V, page 10,of the Final report 
of the Revised Settlement of J ullundur, 
dated 1913-17. The rulings applicable, in 
my opinion, are Santa Singh v. Budhwanti 
(1) and Bela Singh v. Lakshmi Das (2. The 
Punjab Weekly Reporter's rulings | Budha 
Singh v. Kanshi Ram (3) and Gujur Singh 
v. Bawa Uddham Singh (4)] are cases of gifts 
of land as opposed to gift of muaf and, 
therefore, are not applicable in this case if 


(1) 108 P. R. 1899 
NO 89 Ind. Cas. 299; 6 Lah. 132; A. I. R. 1925 Lah. 


2 120 P. W. R, 1908. 
4) 4 Ind. Cas. 626; 86 P. W.R, 1909, 
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one accepts the finding of the two Courts 
that a muafi grant of the land was made 
by Maharaja Dalip Singh to the ancestors 
of the defendants. From these rulings, 
namely, Santa Singh v. Budhwanti (1) and 
Bela Singh v. Lakshmi: Das (2), it seems 
to me that the malguzars have no pro- 
prietary rightinthe land at all, and the 
mere fact that settlement operations are 
conducted with him or the revenue ig 
due from him does not confer any right 
to proprietary possession of the land on 
the malguzar. Following these rulings 
then I hold that the plaintiffs are en- 
titled to possession of the land in dispute 
and I, therefore, accept the appeals and 
decree all the three suits. As the matter is 
a difficult one and the plaintiffson my find- 
ing did not move in the matter for 11 years, 
I leave the parties to bear their own costa 
throughout. J 

I may note thatit was contended before 
me by Counsel for the respondents that 
the land had been granted by Maharaja 
Dalip Singh and that it was a mistake on 
the part of the two Courts to say that only 
the muafi rights had been given. It is 
difficult for me to decide this question, 
because Ex. D.À. on which reliance is 
placed is a piece of paper bearing no seal of 
a Court or any signs of compliance with 
the provisions of O. XII and it is almost 
unintelligible to me and Counsel for the 
defendants-respondents could not really 
explain it. In the circumatances J cannot 
see any reason to vary the concurring finding 
of the Courts below that this was a grant of 
muaji, i. e., ay assignment of land revenue 
and not a gift of land. Moreover this conclu- 
sion is strengthened by the fact thatin 1877 
the predecessors-in-interest of the defend- 
ants distinctly described this land ag 
muafi and the ownership was said to be 
that of the predecessors-in-interest of the 
plaintiffs. This would not have occurred 
had they been owners of this land. No 
doubt if Ex. D-A. were construed as being 
a gift if land as distinct from a gift of 
muafi, the matter wonld be quite different 
and then the Punjab Weekly Reporter's rul- 
ings [Budha Singh v. Kanshi Ram (3) and 
Gujar Singh v. Bava Uddham Singh (4)] 
might apply. | 

B, L. : Appeals allowed, 


" 
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LAHORE HIGH COURT. 
. Cay. MrscELLANEOUS PETITION No. 549 or 
| 1926, 

December 22, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice Bhide. 

Masses. KHUSHI RAM-K ARAM CHAND— 
PETITIONEsS 

Versus 
Tuz COMMISSIONER or INCOME TAX, 
PUNJAB-—RESPONDENT. 

Income Tax Act(XIof 1922), ss. 22 (4), 28 (2)-- 
Notice under s. 22 (4)—Legality of issuing notice after 
inquiry under s 23 ({)—Summary assessment when 
legal—-Interpretation of Statutes—Fiscal enactments, 
interpretation of, in doubtful cases. 

A notice under s. 22 (4), Income Tax Act, cannot 
be issued after the commencement of an inquiry 
under s. 23 (3) of the Act. [p. 525, col. 1.] 

N. D. Radha Kishan & Sons v. Income 
Commissioner, Punjab (1), distinguished. 

The Legislature did not intend that when a man 
has submitted a return, has complied with the terms 
of a notice (if any) issued under 8.22 (4) of the Aot 
Bt that stage, and has further complied with the terms 
of a notice issued under s. 23 (2), he should be 
gubjeeted for any subsequent default to the drastie 
penalty of a summary assessment which carries with 
it the further penalty of the loss of right to appeal. 
Um d a well-established rule of the interpretation of 
fiscal enactments that in case of doubt, an inter- 
pretation which is more favourable to the subject is 
to be preferred. [p. 525, col. 2.] 

For purposes of a supplementary assessment under 
B. 31 of the Income Tax Act, an Income Tax Officer has 
power to issue a fresh notice under s. 22 (4) of the Act. 
[p. 524, col. 2.) 

Petition praying that the learned Oom- 
missioner of Income Tax, Punjab, be 
asked to state the case to the High Court for 
certain points of law which are involved in 

this case. : 

' — Mr. M. C. Mahajan, for the Petitioners. 
Mr. D. C. Ralli, for the Respondent. 
ORDER.-—Civil Miscellaneous (Refer- 

ence) No. 549 and Civil Miscellaneous ( Refer- 

ence) No. 550 of 1926 being connected, will 
be disposed of together. 

On a mandamus issued by this Court, the 
Income Tax Commissioner has referred the 
following question of law for decision, 222., 
whether io the circumstances stated below 
“ The Income Tax Officer legally proceeded 
to assess the petitioners under 8.23 (4) and 
therefore, no appeal lay to the Assistant 
Commissioner.". 

The petitionereare commission agents, ad- 
mittedly carrying on three different busi- 
nesses in Jullundur and Amritsar. Certain 
information received from Bombay led the 
Tncome Tax Officer, Jullundur, to believe 
that there was a fourth business of this firm 


Tax 
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carried on at Jullundur under the name 
“Karam Chand-Dina Nath." A notice 
under s. 22 (4) of the Indian Income Tax Act 
was issued to the firm to produce accounts 
of this business, but the petitioners failed to 
do so and stated that no sich business exigi- 
ed during the years for which the assess- 
ments in the two. references weretmade, viz., 
1494 25 and 192526. The Income Tax 
Officer thereupon proceeded to make an 
assessment to the best of hisjudgment under 
8. 23 (4) on the ground that the petitioners 
had failed to comply with the terms of the 
notices issued under s. 22 (4). Appeals were 
filed but wererejeeted by the Assistant Com- 
missioner on the ground that no appeal lay, 
the assessments being under e, 23 (4), 

Two points have been urged on behalf of 
the petitioners, viz., (1) thatthe Income Tax 
Officer had no power to issue a notice under 
s. 22 (4) when inquiry had already started 
under s, 23 (3), and that the assessment 
should have been unders. 23 (3) and not 
under s. 23 (4); secondly, that as the ac- 
counts of (be business asked for, did not 
exist, it cannot besaid that there was any 
failure to comply with the terms of the 
notices issued under s.22.(4) The peti- 
tioners appeared and stated that the ac- 
counts called for, did not exist and it was 
impossible for the petitioner to do anything 
more to comply with the terms of the no- 
tices issued under s. 22 (4). 

There is an important point of distinction 
between the facts of the two references 
which must be noted at the outset. The 
assessment for the year 1924-25 wasa sup- 
plementary one under s. 34 of the Indian 
Income Tax Act, while that for the year 1925- 
26 was an original assessment under s. 23 
of that Act. For the purposes of the sup- 
plementary assessment, the Income Tax 
Officer had certainly power to issue a fresh 
notice under s. 22 (4) read with s. 34, As 
regards the assessment for the year 1925-26, 
it was not disputed on behalf of the re- 
spondent that notice under s. 22 (4) was 
issued during the course of an inquiry 
under s. 23 (3), but it was contended that 
the powers conferred by s 22 (4) are very 
wideand it was open to the Income Tax 
Officer to issue a notice under that sub-sec- 
tion at any time during the course of the 
assessment. N. D. Radha Kishan & Sons 
v. Income Tax Commissioner, Punjab (1) 
was cited as an authority, but that ruling 
only deals with the question whether an 

(1) 101 Ind, Cas. 221; A. I. R. 1927 Lah. 4, 
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Income-Tax Officer can call for accounts of 
the branch of a firm situated in a Native 
State. No authority directly in point has 
‘been cited, but on a careful consideration of 
the provision of ss. 22 and 23, the conten- 


tion of the applicants, that a notice under. 


s. 22 (4) could not be issued after the 
commencement ofan inquiry under s. 23 
(3) appears to us to be sound. Section 22deals 
with "return of income,” while s. 23 deals 
with “assessment.” Under s. 22, the In- 
come Tax Officer is authorised to call for 
a ‘return of income’ and sub-s, (4) 
gives him power to call ‘such documents 
and accounts’ ashe may require. This is 
apparently intended to help the Income Tax 
Officer in deciding whether he will accept 
the return or proceed to make an inquiry 
under s. 23. If this were not so, there was 
no point in including the provision in a 
sub-section of 8.22, If the power could be 
exercised at any time, the provisions might 
have been expected to be embodied in a 
Separate section (cf, e. g., the provisions 
of s.87). The wording of sub-s. (4) of 
8.23 also supports the same conclusion. 
That sub-section specifies three kinds of 
default, which authorise an Income Tax 
Officer to make à Summary assessment, viz., 
(i) failure to make a return under sub-s. (1) 
or (2) of s. 22; (it) failure to comply with the 
terms of a notice issued under sub-s. (2) of s, 
23 after ‘having made areturn. The words 
‘having made a return'and the order in 
which thé defaults are enumerated ins, 23 
(4)indicate that a notice under s. 22 (4), 
precedes the notice and inquiry under s. 23. 
It is significant that sub-s. (4) of s. 23 
does not. authorise a summary assessment 
in the case of adefault under s. 23 (3). The 
natural inference is that the Legislature 
did not intend that when a man has sub- 
mitted a return, has complied. with the 
terms of a notice (if any) issued under s. 22 
(4) at that stage, and has further complied 
with the terms of a notice issued unders. 23 
(2), he should be sübjected for any subse- 
quent default to the drastic penalty of a 
summary assessment—which carries with it 


the further penalty of the loss of right to 


appeal. Ifit were held thatan Income Tax 


Officer could issue a notice under s. 22 (4) 


even during the course of an inquiry under 
g. 28 (3), it would be easy enough in many 
cases for the Income Tax Officer to convert 
which is really a default under s. 23 (3) 
into a default unders, 22 (4) and proceed to 
pssegs:.summarily.. i e 
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The Income Tax Officer has, of course, 
wide powers to call for any, account-books 
or other documentary evidence he may re- ' 
quire under s. 23 (3) read with s.37. But 
he does not appear to be.entitled to make a 
summary assessment for failure to produce 
accounts at this stage. It is true that the 
wording of s. 22 (4) is somewhat wide, but 
it must be construed with reference to the 
context. Itis also a well-established rule’ 
of the interpretation of fiscal enactments 
that in case of doubt, an interpreta- 
tion whichis more favourable to the sub- 
ject is to be preferred. On this principle 
also we think that the interpretation we 
have put on 8.23 /4)is justified. . 

We accordingly hold that the Income 
Tax Officer did not act legally in issuing a 
notice under s. 22 (4) for the purposes of 
the assessment for the year 1925-26, and the 
notice issued, being invalid, default in 
complying withits terms did not justify a 
summary assessment under s. 23 (4), As 
regards the supplementary assessment for 
the year 1924-25 the notice under s. 22 (4) 
was really valid as pointed out already. 

The applicants have contended that even > 
if the notice was valid, there was no ‘failure’ 
to comply with it within the meaning of 
sub-s. (4). of s. 23 as the account- 
books called for, did not exist. But. this 
contention involves a finding of fact, The 
ordersof the Income Tax Officer show that 
they were fully satisfied after inquiry that 
business on extensive scale was carried on 
under the name of ‘Karam Chand-Dina 
Nath” and that there was definite proof 
of the existence of accounts relating 
to that business, (vide Exs. A and B at- 
tached) to the reference). In view. of this 
clear finding on the point, we do not feel 
justified in allowing this questionto be 
re-opened. uM 
. We answer the question of law referred. 
to us in the affirmative with respect .to the 
supplementary assessment for thé year 
1924-25 and in the negative with respect to 
the.assessment for the year 1925-26, Ap- 
plicants will get half the costs, Sag S 
EL v Answer accordingly, 

AN. A. es 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No 932 or 1927. 
December 7, 1927. 
Present:--Mr. Justice Fforde and Mr. 
Justice Agha Haidar. 
INAYAT ALI AND 9TRERS—ÀCOUSED— 
ArPELLANTS 
versus 
EMPEROR— RESPONDENT. 
Evidence Act (I of 1872), s. 82—Dying declaration 
contradictory in parts—Admissibility in evidence. 
Tt is doubtful whether a dying declaration which 


contradicts itself in its various parts is admissible, 
But even if it were admissible its evidentiary value 


would be negligible. [p. 527, cols. 1 & 2.) 

Oriminalappeal from an order of the 
Additional Sessions Judge, Lahore, dated 
the 8th August, 1927. 

Dr. Sir Miam Mohammad Shafi and 
Mr. Mohammad Rafi, for the Appellante. 

Mr. Abdur Rashid, Assistant Legal Re- 
membrancer, for the Respondent. ' 

JUDGMENT. 

Agha Haidar, J.—Seven persons, 
namely, Inayat, Muhammad Sharif, Roshan 
Din, Abdullah, Muhammad Alam, Ahmad 
Din and Abdul Ghani, took their trial under 
8. 302 read with s. 149oftheIndian Penal Code 
for having jointly committed the murders 
of Fazal Din and Shahab Din on the 11th 
of January, 1927, at a certain village 
called Bhagupura. Abdul Ghani has been 
acquitted by the learned Additional Ses- 
sions Judge of Lahore, while Inyat, 
Muhammad Sharif, Roshan Din and 
Abdullah have each been convicted under 
8. 302 read with s. 340f the Indian Penal 
Oode and sentenced to transportation for 
life. They have also béen convicted under 
s. 326 read with s. 149 of the Indian 
Penal Code and have each been sentenced 
to five years! rigorous imprisonment, 
the two sentences to run consecutively, 
Muhammad Alam and Ahmad Din have each 
been convicted under s. 326 read with 
8, 149 of the indian Penal Code and 
sentenced to two years’ rigorous imprison- 
ment. The six convicts have filed a 
joint appeal which was argued at length 
iy Sir Muhammad Shafi. 

Inthe village Bhagupura there seem to 
be two factions. One of these factions 
consisted of Shahab Din's followers and 
the other was headed by Mubammad Alam. 
The members of the two factions are re- 
lated to each other, being the descendants 
ofa not very remote common ancestor, 
These two factions belong the proprietary 
body of the village which is mainly an 
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Arain village. In this village there are 
two families of barbers. With one of 
these families we have nothing todo in 
this case, but the other family, consisting 
of Fazal Din (deceased) and his brother 
Rahim, playsan important part in this 


ease, Fazal Din, the deceased barber, 
had gone toSind in order to earn his 
livelihood and had recently returned 


thereform. Having seen something of 
the larger world outside his native village 
he returned home recently, imbued ap- 
parently with some ideas as to the rights 
of working men and the higher wages 
which they expected and received in the 
big cities. He ceased to work for the 
accused proprietors of the village because 
they did not remunerate him sufficiently 
for his work asa barber. This. naturally 
injured the vanity of the accused proprie- 
tora who, being members of the pro- 
prietary body, had exaggerated notions of 
their importance and privileges and were in- 
censed at whatthey considered the insolence 
of the barbers who had the audacity to assert 
their right to demand higher wages. It is 
alleged on behalf of the prosecution that 
when Rahim (P. W. No. 3), the brother 
of Fazal Din, went io the village mill to 
have hiscorn ground he was bullied by 
the eccused Ahmad Din who abused him 
and said that he would deal with the 
barbers who had refused to work for them, 
Fazel Din deceased resented this insult 
offered to his brother and remonstrated 
with some of the Arains for their be- 
haviour. Early in the morning on the 
day of the occurrence Fazal Din went to 
answer a call of nature at the village 
roht which was situated near the fields 
of the accused. While he was returning 
from the rohi after washing himself he 
was, according to tke prosecution, attacked 
by four persons, namely, Abdullah, 
Roshan Din, Muhammad Sharif and 
Inayat. The attack was a short and sharp 
one. A terrible gashing wound with some 
sharp cutting instrument was inflicted on 
the back of Fazal Din's. neck who at 
once fell to the ground. It may be here 
mentioned that Fazal Din had the cup- 
port of Shahab Din and his party against 
the accused. Rahim, his brother, who 
was working ina neighbouring | field, at 
once ranto the village and conveyed the 
news of the murderous attack upcn his 
brother. Upon this Shahab Din and a 
number of his followers rusked upon ta 
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the scene of occurrence, They apparently 
attacked the assailante of Fazal Din, four 
of whom, namely, Abdullab, Roshan Din, 
Muhammad Sharif and Inayat, received 
injuries. These four persons had to fly for 
their lives and were being hotly pursued 
by Shahab Din and his party, Later on 
Muhammad Alam, who belonged to the 
opposite faction, also rushed up with a 
number ofhis followers and at a place 
not veryfarfrom the house of Subedar 
Subhan Ali the two factions met and 
there was a free fight. In this fight some 
of the members of Shahab Ding party 
were slightly injured and Shahab Din 
himself received a fatal blow. Shahab 
Din and Fazal Din were at once removed to 
the Hospital in a precarious condition. 
As the condition of the two injured men 
became serious and alarming, the Magis- 
trate Sardar Nirandar Singh who hap- 
pened to be near, was sent for and he 
took down the statements of Fazal Din 
and Shahab Din. Thess statements have 
been treated by the Court below as dying 
declarations. , 

The case is notan easy one to decide, 
because thereis no doubt whatsoever that 
the two factions are bitter enemies of 
each other and what complicates matters 
still moreis that some of the witnesses 
on behalf of the prosecution are accused 
İn a separate riot case which arose out 
of the fight which took place near the 
house of Subedar Subhan Ali. We are 
fully aware thatin these cases of family 
feuds the parties exaggerate a good deal 
and try to implicateas many members 
0f the opposite faction as possible in 


the offence. We have to: face the 
difficulty in the present case in its full 
forces, 


The so-called dying declarations of 
Fazal Din and Shabab Din have also 
confused the situation. I have studied 
these statements very carefully. Unfortun- 
ately these documents, which otherwise 
might have been very useful, lose ail 
their value. Each document not only con- 
tradiets the other but alto contradicts 
itself. It would be extremely hazardous 
to act upon such declarations. It is 
doubtful whether a dying declaration 
which contradicts itself in 


parts is even admissible in evidence, 


But supposing for thesake of argument, ` 


that itis admissible in evidence then the 
pvidentiary value of such declaration is 
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for all practical purposes negligi 
would, therefore, discard Do. ae T 
d dying declarations from considera- 
ion. 

[His Lordship discussed the evidence and 
concluded as follows:—] - 

Under these circumstances I would 
therefore, allow the appeal so far ag 
Muhammad Alam and Ahmad Din are 
Sul Res Setting aside their con- 
viction and sentence acquit the 
are ey ine released forthwith, PANNE, 
. 48 to the guilt of Muhammad 6 i 
Inayat, Abdullah and Roshan e 
can be no doubt, and the evidence of 
the witnesses who implicate them is 
abundantly corroborated by fairly numer- 
ous injuries on their persons. They 
undoubtedly took partin the murder of 
Fazal Din. Wedonot know exaetly who 
Struck the fatal blow or how many 
blowswere actually struck, but it is 
certain that at least one tremendous blow 
was struck to which he succumbed with- 
in 24 hours. As three, at least, among 
these persons were armed with chhaws 
or hatchets they must have known and 
realized the danger that they ran in 
hitting aman with such lethal weapons in 
furtherance of their common | intention. l 
would, therefore, affirm the conviction 
and sentence of Abdullab, Roshan Din 
Inayat and Muhammad Sharif under 
8. 302/34 of the Indian Penal Code and 
Beis them guilty of the murder of Fazal 

in, 

As to the second fight in whic l 
Din met his dedil. these ue EU 
along with a number of other persons 
undoubtedly tools part. Therefore the 
conviction of these four. appellants under 
a, 326/149 of .the Indian : Penal ‘Coda 
must be maintained. The learned Ad- 
ditional Sessions Judge has ordered 
that the two sentences that he had passed 
upon these four persons, should run 
consecutively. I donot see any occasion 
for it. I order that the sentence of five 
years rigorous imprisonment u 
326/149 of gee Penal Code, ahould 
run concurrently with that | 
ee for life, E aki 

ith these modifications iemi 
ai I would dismisg 

Fforde, J.—I agree. 

RL, Appeal allowed in park, 
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LAHORE HIGH COURT. 
"MrscsnpaNEous FrgRsT Orvin Areman No. 803 

or 1927. 
December 16, 1927. 
Present:—Mr. Justice Tek Chand. 
LAL CHAND—JUDGMENT-DEBTOR— 
APPELLANT 


versus 
Tiru DWARKA DASS-BADRI PARSHAD 
—DszonEr-HoLpER— RESPONDENT.  . 
Civil Procedure Code (Act V of 1908), O. X XT, v. 80, 
'Q, XXX, vr. d, 5, 6—Suit against defendants as 
partners of firm—Service on partners! agent— 
“Individually”, meaning WT CH d execut- 
‘able against partners without leave of Court. un 
e word “individually” in O. XXX, r. 6, Civil 
Procedure Code, is not synonymous with “in person. 
Service affected on the authorised agent of the 
partners is individual service on the partners anda 
decree passed against a firm after service of notice 
on such agent can be enforced against the partners 
personally without the leave of the Court under 
XXI, r. 50, Civil Procedure Code. 


Miscellaneous First Appeal from an 
order of the Senior Subordinate Judge, 
Delhi, dated the 21st March, 1927. 

Lala Sardha Ram, R. 3., for the Appel- 
us Kishen Dayal, for the Respondent. 

JUDGMENT.—This is an appeal 
arising out ofexecution proceedings. The 
relevant facts are that the respondent 
instituted. a suit against the Firm of 
Ghumandi Lal-Lal Chand  piece-goods 
merchants, Ohandni Chowk, Delhi, through 
Lal Chand and Bhondu Mal (wrongly 
described in the plaint as Bunda Mal) as 
partners. The summonses were issued 
againstthe firm and were served on one 
Abad Bihari who held a power-of-attorney 
on behalfof Lal Chand and Bhondu Mal. 
Abad Bihari appeared and defended the 
suit but none of the partners attended the 
Court personally at any hearing. It is 
admitted by both Oounsel now that the 
lower Courtis not right in saying that 
Bhondu Mal partner appeared personally 
On some occasions. A decree was in due 
course passed against the firm and the 
decree-holder applied for execution of the 
decree against both the partners personally. 
Bach of them objected that the decree 
could not be executed against him with- 
out the leave of the Court obtained under 
O. XXI, r. 50, Civil Procedure Oode, as 
he had not been served individually asa 
partner during the pendenoy of the suit. 
The lower Court has .disallowed . this 
objection and the present appeal is on 
pebalf of Lal Ohand, 
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It is contended that under cl.,-(1) of 
r. 50 execution could proceed against the 
appellant personally only if he had been 
individually served as a partner and had 
failed to appear and that this was not 
done in this case. I am, however, of 
opinion that there is no force in this con- 
tention. The summonses issued to the 
firm were duly served upon Abad Bihari 
who actually appeared into Court and 
produced a power-ofattorney executed by 
both Lal Chand and Bhondu Mal in his 
favour on the 27th of July, 1924. Now 
this power-of-attorney is in the widest 
terms possible. It empowers him to act 
not only on behalf of the firm but on 
behalf of each partner individually and 
jointly. Service on him, therefore; was 
service upon each partner individually. 
Moreover, under O. XXX, r. 5, read with r. 
3, where persons are sued as partners in the 
name of the firm and the summons is 
served either upon one or more of the 
partners. or at the principal place at which 
the. partnership is carried on and no notice 
as required by the first part of r. 5 has 
been given, the person served shall be. 
deemed to have -been served as a partnéf. 
Accordingly service on Abad Bihari must 
be held to be service upon each partner 
individually. Reference may in this con: 
nection be made to a Division Beneh: 
ruling reported as Baishnab Charan Shah 
v. Bank of Bengal (1). : a. 
Mr. Sardha Rani has contended that in 
this- case the appellant never appeared in- 
dividwally as contemplated by r. 6 of O; 
XXX, but it has been held that the word 
"individually" inr.6 is not synonymous with 
‘in person" [see Bridges & Co, v. Shamas 
Din & Co. (2).) I, therefore, find no force 
in this contention of the appellant's learned 
Counsel, | 
Lastly, Mr. Sardha Ram sought to argue: 
that his client had left the firm long 
before the suit was instituted, but this: 


plea was not raised during the trial and: ` 


does not appear to have been argued before 
the lower Court, and cannot be allowed to : 
be agitated in appeal for the firat time. 

For the foregoing reasons the appeal 
fails and is dismissed with costs. : 

R. L. i Appeal dismissed. > 
(0 26 Ind. Cas, 866; 19 C. L. J. 581; 18 C. W. N, 
1918; 155 P, W. R, 


. (2) 47 Ind. Cas, 422; 78 P, R 
1018; 105 P, L. R. 1918. e 


et oe, 
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MADRAS HIGH COURT. `. 
-- APPEAL Suits Nos. 213 AND 214 oF 1922. 
.'  February2,1927. : z 
Present :—Justice Sir €: V. Kumaraswami' 
Sastriar, Kr., and Mr. Justice Gurgenven.~ 
' RAMAS AML PILLAI AND OTBERS— ^ | 
E , PLAINTIFFS APPELLANTS, gece ae 
"versus DCN 


^ KASINATH IYER ANDorBERS— `} 


*DEFENDANTS— RESPONDENTS: . . ^ 
“Hindu Law—Will—Sole-adult co-parcener, Tight of, 
to "appointtestamentary. guardian for his ‘minor sons ` 
+Minon—Defacto guardian, power ef; to- alienate ; 
for | purposes ‘of necessity —Proof of general immorality” 
of "minors: ‘father, .whether . sufficient to` sustain 
aliénations: by . guardian to` discharge ‘such- debis — ` 
Equities on: setting. aside .alienation-—Limitation^ Act^ 
(I.X-of 1908), 8.21, Sch. I, Art. 44—Power' of de-facto , 
guardian to. acknowledge —Swit to’set aside alienation 
by de facto” or a SMART UH necessity. 
—Form, of decree. 


^ 


"Undér the. Hindu Law. “the: “only adult co- paivener, 
of*a Mitakshara family: ‘consisting ` of himself and 
his minor co-parceners’ is not competent to appoint. 
a. testamentary guardian to'the co:parcenary. pro- 
porties: of the minor co:parceners. [p. 530, col: 2] 

Chidambara Pillai ' Y. Rangasami | . Naicker ON 
followed: . 

A de facto guardian is under Hindi Lawin the 
Bamé position as a de jure guardian so far as acts 
done'by him for the: benefit of -the' minors’ are con- 
cerned and as regards such ‘acts the same tést-ia/ 
to- be applied. as would be: applied: -in -cases -of 
alienations. by .a legal guardian. ‘An alienation, 
therefore, “by’a de facto guardian ofa-Hindu minor 
for: purposes of necessity would bind - ‘the: ostate 2 
the minor... [p:530; col. 2; p.532, col. 2]: 

< [Case-law feviewed. m 

.& suit to Bet aside an alienation. 5 & guardian, 
da the: discharge of debts ` alleged’ ‘to lave been 
ineuirediby-.the: father of. the minor for: immoral’ 
purposes; . proof of. general immorality `of the father 
and waste- of money is not sufficient - to invalidate: 
the--alienation ‘nor’ is. the ‘fact „that ther- was. 
antecedent “mismanagement or ` waste ~-sufficient 
wher theré i is- present. pressure’ om v the estate, [p- 534; 
cols.L & 2.1 

:A de facto guardian ot a minor, who ‘takes upon 
himself thé management..of. the minor's property, 
without being the legal guardian under Hindu Law 


' Or & guardian duly appointed by authority "ig -not 


a lawfu .Buardian. within’ the. meaning of:e.:21, 

Limitation Act; so, a8: to-‘entitle him: to. keep. ‘alive 

m "whieh would “otherwise become barred, [p 
co 

AR ional by. de- fasto” guardians ` “require - -strict 

proof.not: only of necessity ` but; of ? adequacy. of coti- 


sideration and it would. be;dangerous- to: “hold- that. 


because there were debts due by.the: minor's father 
it is'open;to anybody who chooses’ ‘to take upon, 
himself the: ‘management of the: éstate to-sell‘the-pro- 
perty of the minors for a price far below the 
marketzvalue of the: land, [p. 537, cols, D&-2.J. =" 

Article: 44 of Sch. L.of.the Limitation Act:does not. 
apply:to cases of alienations: by de 7aetoguêrdisng, 
[p. 537, col, 2.1. 

Where in:& suit by a. minor ta set: aside AN. 
alienation by., 8; de facto guardian of. the minor, ; it 
ig found that there, WA eRe only. ur n partial. 
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1 extent and. that the’ sale “Was for án; inadequate 
. price, ‘three 


-courses are, open bo, the Court. The’ 

first is to set aside the sale altogether and. direct 
the plaintiffs to pay tha véndee the '"cónsideration- 
which is binding on them (plaintiffs) -with interest, 

The second isi to direct the purchasers „to pay. ‘the. 
plaintiffs: the, difference ‘between the- actual value of. 
the land and the consideration, which i is - -binding, on, 


., them, with interest. Thé third course is to divide ` “the” 


lands in proportion to -the value of ‘the lands and- 
the actual : consideration found: payable, [F- ~538, ‘col. 
2. 


{In this case their Lordships. ‘by ‘consént ‘of. parties ` 
adopted the last course and dirécted' the roperties , 
to be divided'into two shares, ‘gave one moiety .to the: 
plaintiff and allowed the other’ ‘to be: retained. by the: 
alienee.]. [ibid;] ' 

Appeal against the decrees of the: Gourt: 
of-the Additional Subordinate J udge, East; 
Tanjore, Mayavaram, in Ô. S. Nos, 48 and J9., 
of 1919-respectively in O-8 No.-56 of. 1918: 


. and 47: of 1917, Sub-Court, Mayavaram; - 


: Mr. “TR. Venkataramia: Sastri, for. lie 
Appellants. T m £ 5 


Mr... A. Krühnasvami Fien 3 for. r the, e^ 


: JUDGMENT. ho Um S en 
5Kumaraswaml- Sastrian, dope 
peal'No..213 arises out of-a suit-filed: by the: 
Plaintifis, who arë brothers‘atid sors: of one: 
Aruünaehala:.Pillai,. to set: aside the.sales 
and:.morfgages referred? to:-in the plaint: 
effected- by -one N.. 8,’ Ramasami:-Pillai,. 
now deceased, who, it-is alleged: “purportad: 
to: act as their guardian-though he: ‘had no. 
right to do.so-and' made: the. alieriations: 
complained of, -The:defendants in that suit. 
were' the aliehee8, -Appeal No.2I4 arises 
out.of asuit-filed by amortgagee'from: the. 
aforesaid guardian who seeks. to enforce his. 
mortgage on the/ground,that the mortgage. 
ig binding on ‘the'plaintifis, : = The title-of the 
plaintiffs’ father to‘the properties alienated: 
by the guardian is’ not : disputed..: Though. 
the suits were not between .the:same parties; 
the evidence recorded in one suit: -was ` by: 
consent of parties treated as'evidence-im the 
other ‘and one judgment was.delivered:in 


- spondents. ee: m 5 RA 


- both ‘the: suita.: The- Subordinate Judge 


held that: the mortgage ‘was for necessary. 
purposes and binding and::.as-regards: the 
sales he. held’ that. the:“sales. of the pro- 


_ perties: in schedules B, Fand- G were not 


binding on the plaintifie; but:that the:other 
allegatiors-were binding: ‘The defendanta 
concerned: in ' the. properties: decreed...to 
plaintiffs have:filed no appeal. and we need 
notconsidert them further, Hs held that 
three.of the sales were.good as. they werg 
for purposes Palingon the: plaintifs ang: 
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against this-dectee, the plaintiffs in O. 8. 
No. 48 of 1919, who are defendants in O. B. 
No. 19 of 1919 appeal. l 

. The properties in dispute in O. B. No. 48 
Áppeal No. 213 are the properties compris- 
ed in schedules A,B and O, which were pur- 
chased by the lst defendant, the property 
comprised in schedule D, in which the9th 

: defendant is now interested, and the 


property comprised in schedule H, in which. 


defendants Nos. 19 and 20 are interested. 
The plaintiffs alleged that  Ramasami 
Pillai purported to act as their guardian 
under a Will alleged to have been executed 
by their father, that the Will is not genuine 
and that,even if genuine, it would not 
affect the properties concerned as the pro- 
perties were joint ancestral properties. 
The father ofthe plaintiffs in O. 8. No. 48 
died on the.30th January, 106. The Will 
which is alleged to have been executed and 
which the defendants set up as genuine, is 


dated the 29th-of January, 1806, the day: 


before the testator died. The second wife 
of the deceased, who isthe step-mother of 
the Ist plaintiff and the mother of the 2nd 
pleintif, presented the Will for registra- 
tion and it was registered by the Sub- 
. Registrar. The Will after refer- 
ing to the illness of the testator Arunacha- 
lam Pillai and to the fact that he has a 
minor son Ramasami Pillai and a daughter 
‘Meenakshi, and that the second wife was 
jn the family way proceeds as follows :—"I 
have nominated Ramasami Pillai, Avergal, 
gon of Swaminatha Pillai of Nagampadi, 
Mayavaram Taluk, a8 guardian to protect 
my family until the caid minor Ramasami 
Pillai attains his age of majority. He him- 
self should haveentire management of the 
immoveable and moveable properties be- 
longing to me, recover.the debts due to the 
family, discharge the debts due by me by 
selling away the lands, if necessary, and 
_garry out whatever is required to be done in 
the family. For performing the marriages 
of my minor sons and daughtere he should 
spend only as much. as is consistent with 
the means and circumstances of the family 
and have the marriages performed.” It 
then proceeds to provide for his second 
wife and his mother and states that if his 
junior wife begets ason all the immoveable 
&nd moveable properties of the family 
should be divided equally. The 2nd 
plaintiff is the - posthumous son of the 
testator. The Subordinate Judge found 
the Will to be genuine and 60. jaran the 
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genuineness of the Will is concerned I see ho 
reason to differfrom the Subordinate Judge. 
It is unnecessary to pursue this matter in 
detail as it was conceded both in the lower 
Court and before us that as the properties 
are admittedly ancestral properties, the 
decision of the Full Bench of this Court 


‘in Chidambara Pillai v. Rangasami Naicker 


(1) would render the Will invalid and 
inoperative. It wes held in that case by 
the Full Bench, differing from the view ` 
taken by the Bombay High Court in Maha-: 
bleshwar Krishnapa v. Ramchandra Mangesh: 
Kulkarni (2) that the only adult co- 
parcener ofa Mitakshara family consisting 
of himself and his minor co-parceners is not. 
competent to appoint a testamentary guar- 
dian to the co-parcenary properties of the 
minor eo-parceners. eL 
The case was argued on both sides on 
the footing that Ramasami Pillai, pur-. 
ported to act as such. He was not the guard- 
ian, he had no legal authority to act as 
such, He was nottheguardian under Hindu . 
Law and his position at best would only. 
be that of a de facto guardian, 


lt is argued by the learned Advocates, 
General for the appellants that a de facto 
guardian under Hindu Law has no power. 
to mortgage or .sell the properties of 
miners, that his pcsition could not ke 
better than an executor de son tort, and that. 
although he would. be subject to all the 
disabilities of a guardian he could not- 
clothe himself with rights so as. to give a 
valid title to purchasers or to effect a valid: 
mortgage of the property. On behalf of, 
the respondents it was contended by Mr. 
Alladi Krishnaswami Iyer that a de facto- 
guardian is under Hindu Law in the same. 
position as & de juré guardian so far at least 
88 acis done by him for the benefit of the. 
minors are concerned and ibat as regards. 
such acis the same testis to be applied as. 
would be applied in cases of alienations by: 
a legal guardian. AS B 

In Imambandi v. Mutsaddi (3) the: ques- 
tion arose as to the position of a de: 
facto guardian under Muhammadan Law and. 
their Lordships of the Privy Council, after a. 
review,of the authorities, observed: “Forthe: 


(1) 45 Ind. Cas. 905; 41 M. 561; 34 M. L, J. 381; 24 

M. L. T. 266; (1918) M. W. N. 265; 7 L. W. 454. 

.(2) 21 Ind. Cas. 390; 38 B. 94; 15 Bom. L. R. £82... 
(3)47 Ind. Cas. 513; 45 ©, bib; 35 M. L. J. 422; 16 A, 

lo. J. £00; BAM. L. T. 330; 28 O: L. J. 409; 23 C. W. N, 
50; 5 P. L. W. 276; £0 Bom. L. R, 1022; (1819) M, Wy: 

N.01; PL. W. 518; 49 I, A 18(P.Q). ^ 0. -7 
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foregoing considerations, their Lordships 
are of opinion that under the Muhammadan 
Law a person who has charge of the person 
or property of a minor without being his 
legal guardian, and who may, therefore, be 
conveniently called a ‘de facto guardian,’ has 
no power to convey to another aay right 
or interest in immoveable property which 
the transferee can enforce against the in- 
fant: nor can such transferee, if let into 
possession of the property under such un- 
authorised transfer, resist an action in 
ejectment on behalf of the infant as a 
trespasser. It follows that, being himself 
without title, he cannot seek to recover pro- 
perty in the possession of another equally 
without title,” and overruled the decision 
ofthis High Oourt in. Hyderman Kutti v. 
Syed “Ali (4) whichrendered such alienations 
valid if for necessary or beneficial purposes, 
Io dealing with de facto guardians’ their 
Lordships observe the term ‘de facto 
guardian’ that has been applied to these 
persons is misleading; it connotes the idea 
that people in charge of a child are by 
virtue.of that fact invested with certain 
powers over the infant's property. Thisidea 
is quite erroneous, and the judgment of 
the Board in Mata Din v. Ahmad AU (5) 
clearly indicated it. In Mata Din v, 
Ahmad Ali (5) which is also a case under 
Muhammadan Law, Lord Robson observed: 
“It is urged on behalf of the appellant that 
the elder brothera were de facto guardians. 
of the respondent, and, as such were 
entitled to sell his property, provided that. 
the sale was in order to pay his debts and 
was, therefore, necessary in his interest. It 
is difficult to see how the situation of an 
unauthorised guardian is bettered by de- 
scribing him as a ‘de facto’ guardian. He 
may, by hisdefácto guardianship, assume 
important responsibilities in relation to the 
miaor'sproperty, but he cannot thereby 
clothe himself withlegal power to sell it." 

It is argued by the learned Advocate- 
General that although both these cases 
before their Lordships of the Privy Qouncil 
were cases under Muhammadan Law, the 
same -principle should apply to cases 
under. Hindu-Law, as the -observations 
of their Lordships are general and apply to 


(4) 15 Ind. Cas. 576: 37 M. 514; 12 M.L. T. 147; 
(1912) M. W. N. 889; 23M. L, J. 246 > - 

(5) 13 Ind. Oas. 976; 34 A. 213; 16 O. W. Ñ. 338; 1l 
M. L.T, 145; (1912) M. W. N, 183; 9 A. L. J. 215, 15 
O. L. J. 210; -14 Bom. L, R, 192; 15 O, O, 49; 23 M, 
Urds 63 Lad) (B0. o an cocov60 xs 
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all cases wherea person without authority 
takes upon himself the duties of a guardian 
of the minors. Reference has also been 
made to Nalannad v. Kanhirampare Ravunt 
Nair (6). In this case the question was 
whether the wife of a person who was of 
unsound mind could alienate the properties 
as guardian even for necessary purposes 
and Jackson, J., in dealing with the rights 
of a defacto guardian observed: “A de facto 
guàrdian is scarcely distinguishable from. 
an intermeddler; he may act from the best 
of motives and in the best interests of the 
minors and their estate, but he is equipped 
with no special authority and the validity 
of his acts depends upon their condonation. 
Most of the discussion in the Courts below 
is only relevant as showing that Pappi 
Autrajanam had moral justification for 
her acts; it does not show that she had legal 
authority.” n : 

Were the matter res integra, I would be 
disposed to hold that the observations of 
Lord Robson above quoted would be 
applicable equally to cases where the parties 
are Hindus, as there is nothing peculiar to 
the Hindu system of jurisprudence which 
confers ona person who, without authority; 
assumes the office of guardianship any 
special powers. The only passages in the 
Mitakshara which may have any possible 
application are paras, 27, 28 and 29, of. 
Chap. J, S. 1, dealing with the Law of 
Inheritance. Paragraph 27 deals with 
property in the paternal grand-father's 
estate which is taken on birth by the sons 
and grandsons and limits the rights of 
the father. Paragraph 28 runs as follows :— 
“An exception to it follows: even a single 
individual may conclude a donation, mort- 
gage or sale of immoveable property, 
during a season of distress for the sake of 
the family and especially for pious pure 
poses.” Paragraph 29: “The meaning of 
that text is this. While the sons and 
grandsons are minors and incapable of 
giving their consent to a gift and the like, 
or while brothers are so and continué 
‘unseparated, even one person, who is 
capable, may conclude a gift, by hypotheca« 
tion or sale of immoveable property, ifa 
calamity affecting the whole family require 
it, or the support of the family render it 
necessary, or indispensable, duties such 


8) 84 Ind. Cas, 973; (1924) M, W, N, 792; 47 M. Ls 
x e o. W. 876; 33. M, L,T, 125; A.L. R.1925 
Mad, 260, Eee T E 


\ 
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Aon stew dw gp mee come i 
as, the obsequies of thé ‘father or the like 
make it unavoidable’. . These paragraphs 
only relate, to .the power of a member of 
an undivided family dnd it is difficult to 
see how they can apply to persons who are 


` not members ofthe co-parcenery assuming 


management. .There are, however,.a long 
feries -of decisions.to the effect that in 
cases governed .by. Hindu Law alienation 
by ade facto. guardian would be binding, 
if for necessity... The earliest decision of 
their Lordships of the Privy Council on this 
point is the well-known case of Hunooman- 
persaud .Panday v. Babooee Munraj Koon- 
weree (7),. where their Lordships held that 
a de facto.guardian of a Hindu infant had 
power for necessity to mortgage the minor's 
estate. Their Lordships observed: “It has 
torbe observed. that under Hindu Law thé 
right of a bona fide incumbrancer who has 
taken from a de facto manager a charge on 
lands created honestly, for ‘the purpose of 
saving the estate, or. forthe benefit of the 
estate, is not (provided the circumstances 
would support the charge. had it emanated 


` from..a de “facto and. de:.jure manager) 


affected. by the -want of the union of the 
de. facto, with the de jure title.. Therefore, 


had -the..Ranee. intruded into. the estate 


wrongfully,ànd even practised a deception 
upon -the Court of-Wards, or.the Collector, 
exercising the. powers: of a Oourt of 
Wards, by. putting forth.a& ċase of: joint 
proprietorship in order-to deéfest thé claim 
of the Oourt of Wards.to, the wardship, 
which . is ‘the case that. Mr, .Wigram 8up- 
posed, it-would not follow. that: those acts, 
however wrong,. would. defeat the. claim, 
of the incumbrancer.” . After dealing with 
íhe.facts, their Lordships state the, power 
of a, guardian.: de . facto or ‘de jure as 
followsi— 9... iis . 5€ 

; . “The power ofthe.manager for an infant 
heirto. charge an estate. not his owh, is, 


' ander the Hindu.Law.alimited-and qualified 


power. -It can only be. exércised rightly 
n a:case of. need, or for the benefit ‘of the 
éstate... But. where, in.. the particular 
instance, the charge is one that a prudent 


‘owner would. make, in order to benefit the 


estate, a bona fide. lender is not affected. by 
the precedent. mismanagement of the estate, 
The. actual pressure. on.. the, estate, ‘the 
danger to be averted, orthe benefit to be 
conferred upon it, in the particular instance, 
isihething.oberégárded;".. © ^: ."- 
: (D 63. L A, 393; I8 W. R. Blm Bevéstrà 953n;.2 
Ruth, P, O, J, 28; 1 Sar, P.O, J, 682; 19 E, R; 147, ! 
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" In Mohanund Moüdul v.:NafWr Móndal 
(8) the question was whether & balo by the 
paternal grandmother of the plaintiff who . 
was found to. be the de facto: manager 
during his minority, would bind thé 
plaintiff and it was held ‘on “the authority 
of the Hunooman, Persaud's. case (1), that: if 
there -was a. legal necessity such -a ‘salé- 
would be: binding.: The learned “Judgés ` 
said that. thére was ‘no. distinction, in, such 
cases, between. a> mortgage, . and a, sale, 
necessity being the: test, to be, applied ih 
both cases. In Nathurain v. Shoma ‘Chhdgan 
(9) it. was held that a mortgage. by a pérson 
who was in management. of. the éstaté‘of | 
a minor would be bindidg if for necessity. 
In that case the morigagor.was the father's 
cousin but, being divided, -he would not be | 
the legal guardian under Hindu Law though 
he was the-nearest male relation. according 
to the finding, for, as remarked by. Sadasiva 
Iyer, J., in” Thayammal v. "Küppana 
Koundan (10), under Hindu’ Law nobody 
éxcept, the father and ihe "mother of a 
minor (with. probable éxeeptions in favour 
of the elder brother: and the direct mals 
and female ancestors óf the minor) is entitled 
as a matter.of natural’ right, to.sct as 
guardian, . So far 88. this High. Court is 
concerned it was held in Vembu Iyer. v, 
Srinivasa” Iyengar (11), that. a de. “facto 
guardian has, like a de jure. guardian, power 
to. hind’ the" minor ‘with’ act, which | are 
necessary. A similar view. was.taken in 
Arnuachalla Redi v. Chidambara Reddi(12), 
In Vemulapalli Seetharamamma.v.. Maganti. 
Appidh (13) .the- learned Jüdges.on a. review 
of the authorities held. that, ‘an alienation 
by a. de facto, guardian ‘for ‘purposes. of 
necessity would. bind’ the ^estate.of "the, 
minor. Mayne in treating of .the powers, of 
& guardian to bind the infant, after dealing 
with. the’ authorities’ ‘on. dliénationa by 
lawful guardians, obseives:. "And" where 
the actis donè by & person ; Who.is not his 
guardian, but who is" the.máriager: of, the 
estate. in which he has: an interest, he will 
equally be bound, ifunderthe circumstances 
the step taken was. hecessary, proper, 

(8) 26 0.820; 3.0; W."N..770;" 18: Ind. Deo. ; (8,8: 
E 14 B. 562; 7 Ind. Dec. (N. &) 839, — . 

- (10) 26 Ind; Cas. 179; 38 M. 1125; 27 M, Ł.-J. 285; ^ 

: (11) 17 Ind. Cas, 609; 23 M. L, J. 638; 12 M. L, Tp 


647. "Ta i 
: 19 13 M. L, J. 223." - 


(13) 92 Ind, Oas. 827; (1 026) M. W.N: 896: 03 TL AP 
ae A, I.R.1926 Mad: 457; 50 Mi, Ladi 6805/49. Ms. 


v 


108:1:0. 1928. : 


or-prudent. + (8es-Mayne's Hindu Law, 9th - 
Edition, paragraph. 218, page 297.) 


I am -of opinion that. the alienations 


complained. ofare. not void as contended for. 
by the..learned Advocate-General, but 


that, they sould be tested by the same. 
ihe. 


principles. . 8-. would apply, had 
alienaticng . pum made by the dejure 
guardian of-the minors. 

I shall “now deal with “the. facts in this 
case. .In- 1878 ` IUD HAE ihe 


District, 
He had no 


acres ‘of tae in the nt od 
Rs, 10,000. cash. and moveables. 

debts. to discharge.. 
his father; the family was not a trading, 
family and no trade or business was carried 
on- by.him. By 1887 he had spentall the 
cash .which he got and had incurred debts. 
On the 27th October, 1890, he executed a 
mortgage-deed for Rs. 10, 000 (Ex. VIIe), 
for the purpose of paying off the debts. 
which he had already incurred and for the 
expenses. of. his. house-hold. “The deed 
makes | provision for. compound interest 
with ° annual. rests, - 
debts, and on the 8lst March, 1895, hé exe- 


euted a mortgage-deed (Ex. 8) for Rs. 7,000. ; 
"had. 
incurred in 1888 for Rs. 5,000 shortly before, 


This refers .to. a debt which he 


Ex. VIILO. In 1897 he sold about 8 acres 


to discharge. a debt incurred in 1887. On’ 
the 18th. November, 1897, he sold under: 


Ex. G about 7 acres and 79 cents for 
R3. 3,000 to discharge the debts which he 
had incurred before. In 1898 he executed 
two sale-deeds (Exs. V-a and V-b, dated the 
5th of June, 1898) for Rs. 10, 815° and 
Rs. 7,000. respectively to discharge the debt 
due under Ex. VIIIe which by that time 
had augmented to Rs, 17,800. Under Ex. 
Va, he sold 42 acres and 66 cents and 
under Ex-Vb he sold 23 acres and 63 
cents. On the 15th of July, 1903, he 
executed a sale-deed (Ex, V) for Rs. 15, 750 
to discharge the debts due under Exs. VIII 
aud VIIIe. 'Thelandsold under Ex. V was 
90 acres and 97 cents. It thus appears that 
under the sale-deeds Ex. G, Va and Vb 
he sold 165 acres and 5 cents and got about 
Rs. 36,500 all of which went to discharge 
his debts. So, when he died in 1906, about 
85 acres remained. 

The let plaintiff was born in 1897 and the 
9nd plaintiff in 1908 or 1907: There can be 
little donbt on the evidence that Arunachala 
Pillai, 
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He was the only son of 


‘He incurred further, 


the plaintiffs’ father, was leading a’ 


533. 
dissolute life.. Gadagopachari, plaintiffs’, 
first witness, who was a karnam, states that. 
Arunachala Pillai was keeping dancin g girls: 
and was spending money extravagantly and. 
got into debt. Plaintiffs’ seventh witness. 
Sundaresam Pillai, - who is related to the 
family, states “that the plaintiffs’ father. 
Arunachala was keeping a daricing girl 
called Thangam, who waa ‘living in the. 
village of which the plaintiffs’ first witness 
was the karnam. Plaintiffs’ 8th witness 
Doraiswami Pillai also state& that Aruna- 
chala was keeping concubines and spent 
his money in. ‘immoral ways.  Plaintiffe"; 
eleventh witness, Govinda Vennien, states. 
that Arunachala” Pillai ‘was keeping a 
concubine, plaintiffs’ 13th, 14th, 17th and 
18th witnesses also say that Arunachala: 
Pillai was keeping a concubine called 
Thangam. Vlaintiffs’ 16th witness, Pakkari 
Padayachi, states that Arunachala’ Pillai- 
was keeping concubines and squander- 
ing money and that he was first keep- 
ing a concubine called Neelaammal and: 
then a dancing. girl “Thangam. ` On, 
cross examination he states that he has. 
seen Thangam coming to the house of 
Arunachala Pillai. : 

On this part of the case, the evidence is 
clear aad practically | uncontradicted: The 
Subordinate Judge in dealing with the 
evidence says it appears to him to make 
out merely that he was of loose morals 
sometimes and that it is not proved that, 
he kept any particular woman or spent 
upen women, any particular item or that 
any debts evidenced by the documents 
were proved to have been spent for any 
immoral purposes. Having regard to the fact 
that Arunachala’ Pillai, who was the only 
son of his father from whom he inherited 
considerable properties, who had no trade. 
or business to carry on or any large 
family to support, and who, according to 
the evidence, was getting an income from 
his lands, more than sufficient to support 
himself and his family in comfort (I 
shall refer to the evidence as to in- 
come in dealing with another aspect of 
the case) between 1878 and 19J6 not only 
spent all the cash but also alienated 165 
acres out of the 250 acres, which he 
inherited, there can be little doubt that 
the debts which he incurred must have 
been for meeting the expenses of his loose 
life. 

The plaintiffs do not attack the sales 
executed by their father and we are only 


b34 
eoncerned with the mortgage executed 
by their guardian to discharge their 
father's debt; which is the subject matter 
of A. B. No. 214, and with the sale-deeds 
executed by the guardian for a similar 
purpose, which are thesubject-matter of A. 
B. No. 213. 

As regards tbe mortgage (Ex. VII which 
is the subject-matter of A. S. No. 214 the 
do:ument is dated 18th April, 1910, and is 
executed in favour of Swaminatha Iyer 
the father of the respondent in ; 
No. 214. The consideration for the deed 
is said to be as follows:—Rs. 650 the 
balance due under the decreeobtained by 
one Viswanatha Iyer aod others in O.S. 
No. 97 of 19 6 on the file of the Negapatam 
Sub-Court, Rs. 2,000 the amount due on & 
mortgage executed by Arunachala Pillai, 
the father of the plaintiffs, in favour of one 
Krishnasami Iyer which was transferred by 
Krishnasami Iyer to one Santhana Gopala- 
sami Udayar, whom the mortgegee under 
Ex, VII undertook to pay and Rs. 350 receiv- 
ed in cash for purposes of discharging 
somesimple debts. The mortgage amount 
was repayable within one year with interest 
at 12 annas percent, per month, or Rs. 9 per 
cent. per annum, and there is a default 
clause which says that in default of pay- 
ment, interest from date of default to the 
date of payment at annas 12 per cent. per 
month was to be paid on the principal 
amount and interest accruing due. Al- 
though allegations were made in the plaint 
that Swaminatha Iyer the father of the 
respondent in A. S. No. 214 and mortgagee 
under Ex. VII was fully aware of the 
immoral conduct of the plaintiffs’ father 
and in fact was helping him in his evil 
waysand was taking advantage of his 
necessities, there is no evidence worth the 
name to prove this. Though there can be 
little doubt that Arunachala Pillai was 
leading animmoral life, there is nothing to 
show that Swaminatha Iyer wasaware that 
the particular debts referred toin the deed 
of mortgage in his favour were incurred 
for immoral purposes. Asa matter of fact, 
the decree in the Sub-Court, Negapatam, 
was against Arunachala and the present 
minor plaintiffs. As regards the mortgage 
in favour of Krishnaswami Iyer, which was 
transferred to Santhana Gopalasami 
Udayar there is nothing to show that 
Krishnaswami Iyer was aware that the 
mortgage was executed for immoral purpos- 
es,” At has been held that proof of general 
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immoralily and waste of money is nol: 
sufficient to invalidate an alienation, and 
as pointed out by their Lordships of the 
Privy Council in Hunooman Persand's case 
(7) the proof that there was any antecedent 
mismanagement or waste is not sufficient 
when there is present pressure on the. 
estate. Idonot think there is sufficient 
ground to reverse the finding of the. 
Subordinate Judge as regards the mort- 
gaga Ex. VIII and A. S. No. 214 will, there- 
fore, have to be diemissed with costs. - 

As regards the sales impeached which 
wera executed by the guardian of the 
minors and which form the subject. matter 
of A. S. No, 218, the case stands on a difer- 
ent footing. 

Exhibit Iisa eale-deed dated the 18th 
January, 19(8, for Rs. 9,300. It purports 
to be'executed by Ramasami Pillai as a 
guardian mentioned in the Willof the father 
of the minor plaintiffsand also as protector 
and junior paternal uncle of the minors in 
favour of one Venkatarama Iyer and 
Swaminatha Iyer. The deed states, “As 
it is not possible to clear the debts borrow- 
ed in the neighbourhood by the above 
named Arunachala Pillai for family 
requirements with what is left out of the 
family funds after defraying family expens- 
es Government kist and other expenses and 
as the minors are put to enormous loss in 
consequence of the gradual increase inthe 
interest that accrues on the debts, we 
have, in order to discharge the said debts 
for the benefits of the above-named minors, 
this day executed a sale-deed in your 
favour in respect of the undermentioned 
Nanja, Punja Jarimanai and other lands 
for Rs. 9,300.” The consideration is made 
up of (1) Rs. 1,100 due ona promissory note 
(Ex. 1-f) for Re. 794 executed by the father 
of the minors which was in renewalofa 
previous promissory note (Ex. Lg) for 
Rs. 700-8 madeup of Rs. 571.8 due under 
Ex. 1-j, Re. 72 due under Ex.l-h, Rs. 50 due 
under a decree and Rs.7 received in cash; 
(2) Rs. 760 due under de ree in O. S. No. 27 
of 1906 on the file of the Sub-Court, 
Negapatam, filed by one Viswanatha Iyer 
and Sundaram Iyer against Ramasami 
Pillai and the two minors; (3) Rs. 2,140 paid 
towards the discharge of the amount due 
under the decree in O. S. No. 12 of 1906 on 
the file of ‘the District Munsif's Court of 
Tiruvarur, which decree had been obtained © 
by one K. Venkatarama Iyer against 
Arunachala Pillai and his minor sons and 
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(4) R3.5,300 paid towards the decree in 
O. S. No. 27 of 1906, The suits referred to 
above were filed à short time before the 
death of Arunachala Pillai, and Rama. 
sami Pillai, who was the guardian ad 
litem of the minor defendants, did not 
defend the suits and ex parte decrees were 
‘passed. The extent of the lands sold under 
‘Fix. I was 44 acres and 96 cents and the 
‘lands are comprised in schedules A, B and 
-O of the plaint, 
‘the crops on them. - 

Although the plaintiffs alleged that the 
monies uader the promissory notes were not 
really due and that the decrees were 
fraudulent’ and collusively obtained by 
the decree-holders, who were aware of the 
immoral conduct of the plaintiffs’ father 
aud who helped him in the course of that 
conduct, the evidence does not ‘support 
these allegations and we must proceed on 
the footing that these monies were due on 
the date of the death of the minors’ father. 

' The main question argued in A. S. No,213 
“isthat these sales are not bindingon the 
'plaintiffs/as the sales were effected by the 
‘guardian for inadequate consideration the 
"value of the land being a great deal more 
than Rs. 9,300, for which they purported 
to be sold, A large portion of the evidence 
relates to the yield of thelands and having 
regard to the evidence as to the yield, I 
have little doubt that the lands were sold for 
a great deal less than their value. 

[His Lordship then dealt with the evi- 
dence as to the yield and proceeded as 
follows:—] - rad 

I have little doubt from the evidence that 
the yield would be not less than 100 kulams 
per veli making every allowance. As I 
said before, I find it difficult to beleive that 
it was only 60 kalams.as spoken to by 
defendants’ witnesses. They all admit 
that the present yield is between 100 to 120 
kalams andthere is nothing to show that 


theland sold under Ex. I increased in its : 


productivity owing to any change of cir- 
cumstances. I do not believe that the 
introduction of screw shutters was after the 
sale and even if so, it was the cause of any 
appreciable increase in the yield. 

Though the defendants pleaded in their 
written statements that they had effected 
improvements on the lands after the 
purchase and though issue No. 9relates tothe 
claim as regards the improvements set up 
by defendants Nos. 1 to 11, there is no 
evidence worth the name as to the improve- 
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ments effected on-the-lands, "The -Subordi- 
nate Judge in- dealing with this issue states 
that there is no evidence on behalf of the 
defendants Nos. 12 to 18 nor is there any 
satisfactory evidence for. improvéments 
claimed by defendants Nos. 1 to 1l. and he 
decides this issue against the defendants. 
Onappealit is not suggested thatthere were 
any improvements made which raised the 
yield of the property. Having. regard to 
the yield, which at the lowest amounts to 
100 kalams per veli, and taking the lowest: 
valuation of paddy at the time of Rs. 24 
kalam and deducting Rs. 50 a veli for 
revenue (which is about Rs. 8 an acre) and . 
also taking the value of-the land at 20 
years’ purchase, which is the lowest cal- 
culation in capitalising the income as 
regards lands in the Tanjore District, I 
think the price of 35.acres of Nanja lands 
comprised under Ex. I would be not less 
than Rs. 15,400 and the value of the Punja 
lands taking the income at Rs.100 a year, 
would be not less than Rs. 2,000 or in all 
Rs. 17,400. In relation to this it must be 
noticed that the land was sold with the 
crop on it so that the value of one year's 
-yield was also . conveyed to the purchaser 
under Ex. I for Rs. 9,300. I have in esti- 
mating the value, confined myself to the 
value as it wagin 1908 and have not taken 
into account the increase in :value subse- 
quently for I do not think that what happen- 
ed subsequently affects the question, The 
fact that at present the value will be much 
higher than Rs. 17,400 will not matter. . 
So farasthe guardian Ramasami Pillai is 
concerned, he himself was in debt at the 
time. He does not seem to have been a 
man of business. The plaintiffe’ first 
witness states that Ramasami Pillai was 
formerly a wealthy man and that when he 
died he had debtsto the extent of about 
two lakhs of rupees. He had no trade or 
business and was merely a landlord living 
on the lands. Plaintiffs’ 1Uth witness who 
isa legatee and heir to witness who is 
alegatee and heir to Ramasaml Pillai says 
that Ramasami Pillai gave one velitoone 
ofhis wives and that he, the witness, in- 
herited 12 or 13 velies. So that Ramasami 
Pillai died in debtand out of the 120 velies 
inherited by him heleft only 12 or 18 velies. 
So far as purchasers under Ex. 1 are 
concerned, it is not suggested that they 
were strangers to the family and did not 
kuow its affairs. Plaintiffs’ 15th witness 
states that 1st defendant's father and Rame- 
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cami’ Pillai: ‘were friends. Plaintiffs’ 8th 
witness states that- let defendants’ father 
and Arunachala (plaintiffs. father).were 
‘good. friends and that the Ist defendant's 
father was frequently going to the house 
of Arunachala, Having regard. “to the 
income. of the property and the expenses 
of thefamily which according to the evi- 
‘dence was then a .small;one, and having 
also regard to the fact that all that was 
given for the maintenance of the family 


by. the guardian was, as pointed out before, 


only 9 kalams and Rs. 2 a. month, I do 
‘not ‘think there was any necessity for the 
guardian to sell the land under Ex. I, 
‘much less to sell at such a low price. 

We find at the time.of Arunachala Pillai's 
death about 85 acres of land remained for 
‘the family, and in 1908 Ramaeami Pillai 


.gells under Ex. I about 44 acres for Re. 9,300. 


"We find from the promissory noté Ex. If 
dated the 7th -August, 1904, the dis- 
charge of which is said to be one of the 
items of consideration mentioned in Ex. J, 
that it-was: for Rs. 794. The promissory 
note would have been barred but for the 
endorsement made by the guardian on 
tthe 8rd- of August, 1907. The amount of 
Rs.: 794 borrowed under Ex. L-f in 1904 
became Rs.1,100 in.1908. "The plaintiffs’ 
father. died-in 1906 and I think that with 
the income from the property,after deduct- 
ingthe amount paid for the expense of the 
family, the principal and interest due 
under Ex. Lf could -easily have been dis- 
charged. The fact that the plaintiffs’ 
father, who was a spendthrift and who 
was leading an immoral life, did not re-pay 
this: amount when he died is no excuse for 
the guardian to keep the debt alive even 
assuming thatade facto guardian can 
acknowledge a debt so as to keepit alive. 
On this point the authorities are conflict- 
ing. Section 2lof the Limitation Act says 
"the expression ‘agent duly authorized’ 
referred to in 85.19 and 20 shall, in the 


. ease of a person under-disability, include his 


lawful guardian, committee or manager 
or an agent duly authorized by such 
guardian, committee or manager to 
sign the acknowledgment or make the 
payment.” Itcan hardly be said that a 
person who takes upon himself the manage- 
ment of property without being the legal 
guardian under Hindu Law ora guardian 
duly appointed by authority can be said to 
bealawful guardian under s. 21. Section 
21 was enacted to put an end to the dificul- 
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ties raised by.the .conflicting decisions on 
this point. “As regards the authority .of.a ` 
guardian to acknowledge a debt-on behalf 
of minors in Bireswar Moókerjee v. Ambika 
Charan Battacharjee (14) it; was held “by 
Mookerjee and Walmsley, JJ., that under: 
Hindu .Law in the absence of the “father, 
the mother is éntitled to be the guardian 
of her infant’ sons in preference to their 
brother and that an acknowledgment made 
eldest brother -was “not an 
acknowledgment by a .lawful guardian 
within the meaning. of .8..20. In the 
present case the mother of one “of the 
minors was alive and it is difficult to see 
how the de facto guardian can. be said to 
have power to acknowledge the’ debt, I 
may also refer to Alagappa Chettiar v. 
Subramania Pandia Thevan (195) where it 
was held following Linsell. v. Bonsor (16) 
‘that an authority to pay a debt does not 
necessarily import an authority to make a 
part payment of interest, so as.to keep the 
debt alive. In Chidambaram’ Pillai v. 
Veerappa Chettiar. (17) Sadasiva Iyer and 
Spencer, JJ., were of opinion that even a 
lawful guardian has no right‘ to renew or 
acknowledge debts unless it is for the 
benefit of the minor or unless the document 
appointing him as guardian gave him such 
power. Gita Prasad Singh v. Ragho Singh (18) 
was referred to bythe defendants butthe 
finding in that cage was that the person 
who made the payment was the de facto. 
guardian and there was nothing tangible on 
the record to showthat he was notthe lawful 
guardian. The learned Judges referred to 
certain suits and orders where he was 
described as guardian. If he was thelegal 
guardian s. 21 would certainly apply. 
Kailasa Padiachi v. Ponnukannu Achi (19) 
which wasrelied on for the defendants only 
deeides that where the natural guardian is 
allowed to manage the properties by the 
minor who has attained age, acknowledg- 
ment bythe natura] guardian would bind 
the minor who has become & major. Tira- 
payya v. Mallidi Ramaswami (20) isa 
decision ofa single Judge of this Court, 
The learned Judge was of opinion thata 
(14) 42 Ind. Cas. 472; 45 O. 630. : 


(15, 23 Ind. Cas. 810; 26 M. L. J.509. ' , 
(16) (1836) 2 Bing (N. c) 241; 132 E. R. 95; 5 L. J. C. 
P. 40 


(17) 43 Ind. Cas. 865; (1917) M. W. N. 744; 22 M. L. 
T. 380; 6 L. W. 640. 

(18) 40 Ind. Cas 809; 1 P. L. W. 777. 

(19) 18 M. 456; 6 Ind. Dec. (x. 8.) 667. : 
(20) 19 Ind. Gas, 362; (1913) M. W, N. 304; 24 M. L, 
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person who is lawfully_acting- as guardian, 
though not legally appointed ..for. the 
purpd33,.can bind. the estate for necessary. 
purposes and that.such a :person is a lawful 
guardian. within the meaning of s.. 21: of 
the Limitation Act.when-aeting for the 
benefit ‘of the minor. The learned Judge 
doss.noteite any:authorities and.with : all 
respect.it seems: to me that the proposition 
which helays:down is too wide aid.does 
not give due weight to the:meaning of law- 
ful. guardian, ing:.21. >- E a 

. Tam of opinion that the de facto gaardian 
had'no authority to acknowledge the:debt 
evidenced by Ex. I-f 80 as to keep it 
alive.as I think that the amount due under 
it could Have been paid óut of the income 
and that there was no necessity to keep 
the debt alive, and. secondly, I think : the 
de facto, guardian' had. no: powers to keep 
the debtalive against the minors, as he was 
not theirlawful guardian, committee or 
manager within the meaning of s, 21 of 
the Limitation Act.: .— | - _ Me. 

: . As regards the sum of Rs. 760, which: is 
alleged to.be payable in respect of .:the 
decree in O. S. No.. 27 of 1900, and the 
sum of Rs. 2,140, which is alleged.to be 
payable in respect -of the decree in O. S. 
No. 12 of-1906, and thesum of Rs. 5,3v0 
which is alleged to be payable in respect 
of the decree in O. 8; No, 27 of 1906, it 
appears that execution was takén out in 
one suit for Rs: 2,000 and odd. The decrees 
as I said before were ex parie. decrees. 
The suits were filed shortly before the death 
of the father of the minors but the decrees 
were passed after his death. Having 
regard to the ‘yield and the value of the 
property, I think it was not a prudent 
act of management by the guardian to 
sell. the land under Ex. I to meet the 
decrees. I think he could easily have 
raised monies on the mortgage of the lands. 
Reference has been ‘made to certain sale- 
deeds executed by the father and it is 
sought to provethat if regard be had to 
the value as contained in these sale-deeds 
the eale.under Ex. I .was for adequate 
consideration. I have already pointed out 
that the father wasan immoral man aud 
a spendthrift and ran through a large por- 
tion of the property and the sales executed 
by him would be no criterion as to the 
market-value of the lands. I think that 
in the case of de facto guardians aliena- 
tions by them would require strict proof 
not only of necessity, but of adequacy of 
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consideration; and it:would be dangerous; : 
to. hold: that: because there: were debts dug: 
by the fatherit isopsn to anybody. who; 
chooses.to take upon himself the. manages. 
ment of the estate: to..sell the property of 
the minors fora price-far below the market- 
value ofthe land. >i: . s a s Maui os X 
: In the present.. case: we: find that. -the de- 
facto guardian of the..minors who hima 
self was largely indebted sold under Ex, I. 
a. large. portión of the landdeft by their 
father and executed a mortgage. Ex.- VII, 
over the. rest,. There is no -evidence that 
he made any. bona fide attempts to raise 
money on mortgage andit cannot be. said 
that having regard _to. the yield. of -the 
lands and to the small amount which was 
being paid by. the -guardian for -the 
maintenance of the: minora and the widow 
of the deceased, the-guardian could not, by 
prudent management have paid off -the 
debts left by the father by mortgaging the 
properties and paying off the mortgage out 
of the savings. s ^... E 
-..L.am of opinion that the sale-deed, Ex, 
I, is not binding on, the minors: - M 


:. AB régards the -plea of limitation, “all 
the. High Courts. have -held that, Art. 44 
of the Second Schedule to:the Limitation 
Act. of 1877, which correaponds. to Art. 44 
of the First Schedule to the Act of. 1908, 
does not. apply to cases of. alienations by 
de facto guardians. I need: only refer to 
Mata Din v. Ahmad Ali (5), Thayammal 
v. Kuppanna Koundan (10), Balappa. Dund- 
appa v-Chanbasappa Shivalingappa (21) and 
Kathaperumal Thevan v. Ramalinga Thevan 
¢ us regards the sale of the property com- 
prised in schedule D, the property consists 
of 80 cenis and on -the 19th of January, 
1908, i.e, the day after the execution of 
Ex. I the guardian sold these 80 cents 
under Ex. IV.for Rs. 75. It. is alleged 
that it-was for paying ‘the kist. The 
sale was to the llth defendant's, adoptive. 
father, who was a relation , of the 
lst defendant's father. | Defendants’ 
eleventh witness, who is the writer, 
of Ex. IV states that. the land was 
then dry land covered by prickly pear and 
that it was not sold as a commission to the, 
vendes for negotiating the sale under Ex.: 
I. Plaintiffs’ sixteenth witness also states 
that the land was lying waste after the, 
purchase but he says that it is fit for cul-, 
(21) 33 Ind. Cas. 444; 17 Bom, L. R. 1134. 
(22).21 Ind. Oas..695; 17- M. LT. 138...  - 
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tivation, Plaintiffs’ firat witness states that- 
sometimes the crop: on the plaintiffs’ land 
will be attached for arrears of revenue, 
He says that he attested Ex. IV, that the, 
land sold-under it has not been cultivated: 
at anyitime, and it has not, therefore, yield- 
ed anything and thatit is not fit for cul: 
tivation. There isno evidence that the 
value of theland.sold under Ex. IV was 
more than Rs. 75 nor is there any evidence 
to. show that the consideration was 
really-a commission to the vendee for bring- 
ing about the sale under Ex. I. I think 
the Subordinate Judgejwas right in dismiss- 
ing the plaintiffs claim as regards the 
land comprised in schedule D. < 
: Asregards the land comprised in schedule 
H the evidence shows that the plaintiffs 
and their father were never in possession 
of the land within the statutory period and 
that it had long been in.the possession of 
the 19th and 20th defendants. Reliance 
has been placed bythe appellants on Ex. 
E, whichis a written statement filed in a 
suit by the lyth and 20th. defendants 
against their guardian, where the guar- 
dian says that he was never in enjoyment 
of this land. The suit was dismissed as 
appears from Ex. 12. Imay, in this con- 
nection, note thatan application was made 
to'amend the plaint as appears from Ex. 12-B 
stating that the- description of the land in 
the plaint is incorrect and the defend- 
acts’ denial. of the possession is not shown 
to refer to the land in the suit ashe was 
pleading to the plaint originally filed. 
As appears from para. 31 of the plaint, the 
plaintiffs’ case is that the guardian allow- 
ed the defendants to be in enjoyment and 
it is not disputed before us that defend- 
ants Nos. 19 and 20 have been in posses- 
sion of the property. The cros3-examina- 
tion of defendants’ 9th witness shows that 
the suit was dismissed asit was settled. 
He states that 19th and 20th defendants 
have always been in possession of the land. 
The only evidence as to enjoyment ‘by 
Arunachala Pillai at the time of his 
death is that of plaintiffs’ 6th witness but 
there is nothing to support his statement. 
No kist receipts are produced or any docu- 
ment to show that Arunachala Pillai was 
in possession. I think the Subordinate 
Judge was right in dismissing the plaint- 
iffə claim as regards the land comprised in 
schedule H. . . 

The question remains as to what relief 
the plaintiffs could get as regards thé land 
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covered under Ez. I. Having . regard to 
my finding as to the value of the land and: 
the necessity for sale, three courses are, 
open. The first course is to set aside the 
sale altogether and direct the plaintiffs to: 
pay the vendee the consideration whichis 
binding on them (plaintiffs) with interest; 
The second course is to direct the purchase 
ers to pay the plaintiffs the difference 
between theactual value of the land and 
the consideration which was binding on 
them, with interest. The third course is 
to divide the lands in. proportion to the 
value of the lands and the actual.considera:« 
tion found payable. Having regard to 
the fact thatif the guardian had sold one 
half of the land, the sale could not be 
impeached asthe value of one-half would 
be sufficient to discharge the debts which 
were binding on the minors and also the 
fact that lands have risen in value in re- 
cent years. I think the most equitable 
course would be to divide the property 
sold under Ex, I into two shares and give 
one moiety to the plaintiffs and the other 
moiety to defendants Nos. 1 to 5, - 

It is admitted on both sides that the 
land is capable of division, and there is no 
suggestion ofany hardship in adopting 
this course. Thiscourae was adopted in 
Kuttuva Meenatchi Ayyan v. Darmiah 
Rangacharlu (23). During the course of- the 
argument it was stated by both sides that 
this course would do justice between the 
parties, should it be found that the sale 
is not binding. 

In the result there will be a decree in 
A. 8. No. 213 of 1922, declaring that the 
sale under Ex. I isnot binding on the 
plaintiffs and directing a partition of the 
land comprised in schedules A, B and O, 
between the plaintiffs and defendants Noe. 
1 to 5 by metes and bounds, the plaintiffs 
getting a half share and thedefendants Nos. 
1 to 5, getting the other half, The rest 
of the plaintiffs’ claim isdismissed. Under 
these circumstances I direct each party to 
bear his own costs throughout. 


Curgenven, J.—I agree and have 
nothing to add. 
v. N. V. Decree modified. 


(23) (1922) M. W. N. 719; 16 L. W. 595; A. I. R. 1923 
Mad. 120. | et 
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MADRAS HIGH COURT. ; 
Oivo Ravrsion Patirron No. 852 or 1926, 
November 4, 1927. 
Present:—Justice Sir O. V. Kumaraswami 
Sastriar, Kr., and Mr, Justice Wallace. 
Rani KULANDAIPANDIOHIGaUas . 
KULANDAIVELU NAOHIAR AND aNoTBER 
, —PuüAINTIFFS—PETITIONERS 
versus 
INDRAM RAMASWAMI PANDIA 


THALAVAN- DEFENDANT—HRESPONDSNT. 

Civil Procedure Code (Act V of 1908), s. 115 —Errone- 
ous order directing additional Court-fee to be paid— 
Revision—Interference—Court Fees Act (VII of 1870) 
as amended by Madras Act (V of 1922), s. 7, cl. iv (A), 
Sch. II, Art. 17-A—Suit for land and alternatively for, 
maintenance—Compromise decree for maintenance 
alone—Suit by plaintiff to set aside decree—Court-fee 
payable. 

While the High Court would not generally inter- 
fere in revision under s. 115, Civil Procedure 
Oode, where an equally efficacious remedy is open 
to the party, the High Court would interfere where 
that remedy would entail unnecessary hardship on 
the party, involve multiplicity of proceedings, or 
would not give the party as complete and efficacious a 
relief as interference with an interlocutory order, 
and the case satisfies the requirements ofs. 115, Civil 
Procedure Code. [p. 541, col. 1.] f 

Where a Court erroneously demands 
Court-fee and refuses to proceed with a suit until the 
additional Court-feé is paid it fails to exercise a 
jurisdiction, as a party is entitled to have his case 
tried if he paid the Court-fees, and its order can be 
revised by the High Oourt under s. 115, Oivil Pro- 
cedure Code. [p. 539, col. 2.] ; 

Case-law considered.) i 

he mere faet that an appeal would lie later on, 
on the consequential orders passed by the Judge if 
the stamp is not paid, is no ground for refusing to 
entertain a petition under s. 115 to revise such an 
order. [p. 541, cols.1 & 2] 

[Case-law considered.) 

Where in a suit for possession of immovesbie pro- 
perty and alternatively for maintenance a compro- 
mise decree was passed by which the plaintiff with- 
drew his claim for immoveable property and got a 
decree for maintenance, and the plaintiff subsequently 
applied to set aside the compromise on the-ground 
of fraud and such other circumstances: : 

Held, that the proper Court-fee payable on such a 
suit was that payable under Art. 17-A of Sch. II 
of the Court Fees Act as amended by Madras Aot 
V of 1922, and the plaintiff was not bound to pay 
Court-fee on the claim made in the original suit. [p. 
542, col. 1.] 


Petition, under s. 115 of Act V of 1908 


ands.107 ofthe Government of India Act, 
praying.the High Court to revise an order 


(finding), dated the 24th September, 1926, ; 


of the Court of the Subordinate Judge, 
Tinnevelly, in O. 8. No. 66 of 1925. 
Mr. T. L. Venkataramier, for the Peti- 


tioners. f 
+ Mr. S. T. Srinivasagopalachariar, for the 


Respondent. 


` JUDGMENT.—This revision petition . 
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arises, out of an order of the Subordinate 
Judge calling upon the plaintiffs to amend - 
the valuation in the plaint and to pay 
additional Oourt-fees. The suit was toset. 
aside the compromise and the. rajinama 
DENE in O. 8, No. 35 0f 1917.: 
Suit No. 35 of 1917 was filed by 
the present plaintiffs who claimed to be: 
entitled to the zemindari of Thalavankottai, - 
The prayers in the plaint were for posses- 
Sion of the properties in the. schedules. 
to the plaintiff with past and future 
mesne profits and in the alternative for. 
maintenance at Rs, 250 a month and past 
maintenance. The suit was valued at 
Rs. 1,00,000 and a Court-fee of Rs. 2,300 
was paid. The suit was compromised and 
a rajinama decree was passed. By the 
rajinama the plaintiffs withdrew their 
claim in respect of the immoveable pro- 
perties and got a decree for maintenance at 
Rs, 50 a month for each of them and also 
residence. It was recited in the rajinama 
that the claim for arrears of maintenance 
has been satisfied, A decree was passed 
in terms of the rajinama and it is to set 
aside this decree that the present suit 
has been filed. The question is whether 
stamp-duty has to be paid on the claim 
as made in O. S. No. 35 of 1917 or only 
on the reliefs: which the plaintiffs claim 
in the present suit and thisturns on the 
construction of s. 7, cl. iv (A) of the 
Court Fees Act as amended. ops 
A preliminary objection has been taken 
as to the maintainability of the civil 
revision petition on the ground that en 
appeal would-lie against an order dis- 
missing the suit .if the Court-fee was not 
paid. We are unable to uphold this con- 
tention, We think that where a Judge 
on an erroneous view of the Court-fea- 
payable, refuses to proceed with the suit 
until the proper Oourt-fee is paid he 
fails to exercise jurisdiction as the party 
is entitled tó have his case tried if he 
paid the Oourt-fee, In Sudali Muthu 
Pillai v. Sudali Muthu Pillai (1) Old- 
field, J., held that in such cases the provi- 
sions of s. 115 of the Civil Procedure -Oode 
have been complied with. After negativ- 
ing the contention that a conditional order 
the non-compliance of which would entail 
the dismissal of the suit is not revisable 


. under s. 115 the learned Judge observes : . 


“Generally it is impossible to. hold 


1) 71 Ind. Oas, 173; 17 L..W. 623; (1929 
831; A. I. R, 1923 Mad. 270, iM Wiley 
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ań appeal -in case tha payment is. not 
made, is hota. refusal:to exercise jurisdic- 
tion inthat appeal,” 


sla: Dodda- anna pp. d Sakravva (2) it- 


was. held. by. Srinivasa Aiyangar, J., that in 
arsuit-for.a declaration:that certain transac- 
tions.are not.bindingon the plaintiff, he is 
entitled -to put his own valuation ‘on the 
relief which he. seeks, that the High Court 
can interfere in révision with an erroneous- 
order. for: payment of deficient Court-fee 
and that it. is not necessary that the 
plaintiff should..wait. for the dismissal of 
the suit ; by .disobeying the order and 
then. mover. the’ High’ Court by way 
of appeal or revision. The learned Judge 
observes: | - 
“A preliminary objection- was taken 
by . the. ` respondents’ . Counsel that I 
should not’ interfere. at this stage, but 
that the plaintiff should wait: for a dis- 
missal of his. suit by disobeying the 
lower Court's order and then come up either 
- by. way of..appeal or revision. In a case 
Ramrup Das .v. Mohunt Surjaram -Das (8) 
thelearned. Judges -held --that an order 
like the present one was really an order 
decliningto entertain jurisdiction unless 
certain things were doneandin. that view 
the High (our -has power-to interfere 
with that.order.. I follow that decision 
and Hold. that: I have power to interfere at 
this stage,” 

"In^ RamrupDas v. Mohunt Surjaram Das 
(3) the High Court interfered in revision 
where the order like the present one 
simply directed payment ‘of an additional 
sum as Oourt-fees. The learned Judges 
in dealing with the preliminary objection 
that the revision Jay, Holmwood and 
Chatterjee, JJ., observed: 

“But this Court has in more than one 
case recently interfered with interlocutory 
orders where such orders appear to be a 
denial of jurisdiction, and in this. case 
to inform a member of the public, who 
is presumed to bring a declaratory suit 
in theinterest of the public, that he can- 


not bring such a suit without valu- 
ing his plaint at the value of the 
property involved, does really, in our 


opinion, amount to shutting him out of 
the right of suit, and it would be useless 
to defer this matter until the plaintiff 


à 36 Ind. Cas. 831. 
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3) 7 Ind. Cas. 92; 14 0. We N. 932; 12 e L. J... 
" (1926) M. W. N. 444; A. I. R: 1926 Mad; 768, 
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had by neglecting ^to “take “any. further 
steps- inthe matter. ENA the rejeotion of j 
his plainot.” 

In Karuppana Thevor: VR Angammal:. (4) 
the suit was. by. a- reversioner..for: a 
declaration that’ a` particular. alienation 
by the widow was -not. binding ànd for: 
a Receiver-and ‘the--question was what 
was the Court-fee. payable. A revision 
petition was filed. against. the order of 
the Subordinate. Judge and a preliminary 
objection was taken as to whether a revi- 
sion lay. Venkatasubba Rao,J., following’ 
the decisions in Dodda " Sannekappa Y. 
Sakravua (2). and .Ramrup .Das Yi. 
Mohunt Surjaram Das (1), above referred to, 
held that the High Court could interfere in. 
revision. In Sudalaimuthu Pillai v. Peria 
Sudaram Pillai (5) Krishnàn, J., held. 
that revision would lie to the High. ‘Court: 
against an erroneous order of. the Bub- 
ordinate Judge as to the proper Court-feé 
payable. The learned Judge. was of 
opinion thatit was open to -the Court- 
to interfere because the question was really: 
one of jurisdiction ‘as the pleint^ would 
have to be rejeeted if.proper. stamp duty 
was not paid and that the remedy’ by: 
way of appeal was a cumbrots remedy.: 
A. similar view. was taken, by Venkata-. 
subba Rao, J., in Venkata Ramani Iyer ve: 
Narayanaswami. Tyer, (6). 

A contrary view ' has, however, been 
taken by Phillips, J., in Acha v. Sankaran 
(7). The learned Judge distinguished the 
casein Sudali Muthu Pillai v. Sudalv 
Muthy Pillai (1), above referred to, on the 
ground that in that case the order de-; 
manding additional Court-fee was coupled 
with an order of dismissal in case of 
default. . It is difficult to see how the mere. 
addition of the consequence which would. 
under r. 11 of O. VII, Civil Procedure Code 
follow fromthe non-payment of the Court-fee' 
demanded would make any difference as the’ 
same consequence would follow even if- 
the order was silent as to what was to, be 
done in case of non-payment. The other 
Madras decisions, above referred to were 
not brought to the noticeof the learned. 
Judge and he preferred to follow the: 


(4) 96 Ind. Cas. 129; 23L. W:581; A.I. R. 1926 
Mad. 678; 51 M. L. J. 6 

(5) 87 Ind. Cas. 25; 13 M. L. J. 514; (1925) M. W. N. 
104: A. I. R. 1925 Mad. 722. 

(6) 87 Ind. Cas. 660; 48 M. L. J. 688; (1828) M. W. 
N. 276; 21 L. W. 619; A. I. R. 1925 Mad. 7 

(7) 95 Ind. Cas. 424; 23 L. W. 752; 50 M. L..J. 401; 
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decision of the Patna High ‘Court in 
Lachmibati Kumari v. Nand Kumar Singh 
(8) which view Krishnan, J., was not in- 
clined to followand the decision of the 
Calcutta High Court in Gobindu Das Nath 
v. Nityakali Dasi (9). In Chinnasamt 
Pillai v. Powayee Ammal (10) Waller, J., 
followed the decision of Phillips, J.,in Acha 
Y. Sankaran (T) and observed that although 
other Judges ofthis. Court have .taken 
& different view he prefers to follow the 
view .of Phillips, J, on the ground that 
the petitioner has other remedies open 
to` him and thatit is- no-answer to say 
that the appropriate remedy was more 
Cumbrous. `- i WAS . 

It seems to us that while Courts would 
not generally interfere in revision where 
‘an equally efficacious remedy is open to 
‘tthe party, they have , in several cases 
interfered where the- remedy by way of 
appeal. would entail unnecessary hardship 
On the party, involve multiplicity of. pro- 
‘ceedings or would not give the party as 
‘complete and -efficacious ‘relief’ as inter- 
ference with an interloctory order and the 
case satisfied the - requirements of s. 115, 
Oivil Procedure Code, In the present 
case the plaintiff: will have to pay an 
‘additional ‘stamp. “duty,of over Rs, 1,000 
‘and then: raise the ‘question’ on appeal 
from the decree which the Subordinate 
Judge may pass asto, the, stamp duty 
‘leviable’ or refuse to pay the stamp duty 
Ordered which: would entail the necessary 
consequence of gettingthe suit dismjesed 
‘and, then appeal to ‘the High Qourt, 
‘The appeal will have to be stamped with 
the full stamp duty and “if the. lower 
Court was wrong. they would have to 
apply fora refund and  getitlateron. Tt 
may bethat theparty is not able to pay 
the additional stamp duty required in 
‘which ca&sehe will haveto file the appeal 
‘asa pauper, Itis difficult to seb why if 
‘the case is one of declining to . exercise 
jurisdiction and the requirements of s. 115 
‘are-otherwise satisfied thé High Court 
should decline to interfere when by 
timely interference it will save a great 
deal of unnecessary hardship, Wethink 
the mere fact that an appeal would lie, later 
bn on onlythe consequential orders passed 
by the Subordinate Judge if the stamp 
: (8) 56 Ind. Cas. 649; 5 P. L. J. “EPL! 1 
(1821) Pat. 160; 3 U, P. Li. Be Pat) 198. le pesca 
“ (9) 51nd. Cas. 581. |. ^. |. Mn ON 
f Ao 192 Indie, BH te 8v 
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is not paid, is no ground ‘for “refusing to 
entertain the petition to revise the order 
demanding an erroneous Court- fee- -and 
declining .to ' proceed with the suit 
unless the sum | erróneously. demanded. is 
aid. ^ C MSS COME 
4 We overrule the preliminary objection. : 

As regards the. proper Court-fee, thé 
decree which is sought to bé’ set aside 
simply: states that the -suitas regards the 
immoveable properties ‘is withdrawn and 
the only relief granted by .the''deéree is 
the payment of maintenance; .The com- 
promise or the’ decree "dóes not :also give 
any relief or ‘confer ‘any rights as 
regards the moveable pidperty’ claimed 
but only allows maintenance. The Oourt 
Fees Amendment (Madras) Act: V of 1922 
adds the following paragraph as rara. 1V 
(a) between paras. iv and v' of the prin- 
cipal’ Act. Paragraph iv (A) runs as 
follows: ‘Inasuit for--cancellation of a 
decree for’ money - or ‘othe¥ property 
having a money value or other-document 
securing moneyor other properly having 
such value, 

“according to the value of the subjects 
matterof the suit and ‘such value shall be 
deemed to be— i 7, 7-7 ai 
` “Gf the whole decree orother document 
is sought to be cancelled, the amount or 
the value of the property for which the 
decree was passed, or the other document 
executed, 

“if a part of the decree or other document 


any rights on a party: and the, fact «that: 
the person withdrawing is: precluded from 
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bringing a ffesh suit on the same cause 
of action cannot be said tohave that effect. 
It has been held that an order permitting 
the withdrawal of a suit or appealis not 
& decree within the meaningof the Civil 
Procedure Code. We need only refer to 
Patloji v. Ganu (11),-Jogodindro Nath v. 
Sarut Sundari Debi (12) and Abdul Hossein 
v. Kasi Sahu (18). 

We think the proper Uourt-fee payable 
is that payable under Art. 17-A of Sch. lI 
of the Court Fees Act as. amended by 
Madras Act V of 1922. Itis conceded that 
the value of the suit for purposes: of 
jurisdiction is over Rs. 10,000 and we 
think the Oourt-fee payable would be 
Rs. 500. We set aside the order of the 
Subordinate Judge and direct that the 
petitioners do pay the difference between 
the Court-fee actually paid and Rs, 500 
which wehold is the fee payable within 
two months from this date,- Costs of thia 
petition. will abide and follow the. result 
of the suit. >.: - - 


YENG Nan e&t Order set aside, 


` (11) 18 B, 370 at p. 818; 8 Ind, Dec. (N. 8.) 252, 
(12) 18 O, 322; 9 Ind, Deo. (x. s.) 218. - 

19.21 0. 362,4 O. W. N. 41; lilnd. Deo (w.&) 
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MADRAS HIGH COURT. 
Civit Burr No. 37 or 1925, 
” December 9, 1927, : 
Present :—Mr. Justice Venkatasubba Rao; 
. P.I. GOVINDARAJA NAIOKER— 
= -PLAINTIFF 


dus veraus 
K, KASSIM SAHIB AND OTHERS— 
DEFENDANTS. 

Letters Patent (Mad.), cl. 12—Leave to sue ob- 
tained on erroneous assumption of property being 
situate in limits of Court's jurisdiction—Amendment 
of plaint, to include relief in respect of property 
within jurisdiction, whether permissible. 

When a Court has no jurisdiction to try a case 
it cannot give any. directions in, that case, such as 
amendment of the plaint which can be done only 
on the assumption, thatthe Oourt is lawfully seized 
gf that netion,..[p, 043, col. 1] = 7 


dusese ek rA ee 


QOVINDARATA NAIOKER v, KASSIM BALTB, 
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Where a plaintif obtained leave to sue under 
cl 12 of Letters Patent, (Mad.) on the Original 
Side of the High Court on the erroneous assumption 
that a portion of the suit property lay within the 
original jurisdiction of the High Court whereas in 
truth no property did so lie,and when the mistake 
was discovered it was sought to amend the plaint 
by including a reliefin respect of property within 
its jurisdiction : 

, Held, that the High Court, as ‘it had no jurisdic- 
tion initially to entertain the suit, had no power 
to make any valid order therein and the amend- 
ment was, therefore, not permissible. [ibid.] ‘ 


Mahalingam v. Natesa Aiyar (1), Kannusami Pillat 
v. Jagathambal (2) and Govindaswami Kadavaran v, 
Kaliaperumal Munayathiriyan (3), referred to. 


Application for amendment of the “plaint, 


Mr. R. Ramachandra ‘Chetty; -for the 
Plaintiff. < o4 


Messrs, Muhammad Ibrahim, T, Krishna- 
rajan, K. Rajah Aiyar and T. Vardappa 
Naicker, for the Defendants. ' 


JUDGMENT.—This.is an application 
for leave to amend the plaint and it raises 
the question whether I can grant an amend- 
ment ina suit -which I have no jurisdic- 
tion to try. The facts are briefly these, 
The plaintiff purchased from the: Ist and 
4th defendants, 7500 trees in a garden 
Situated at Tiruvottiyur beyond the limits 
ofthe city of Madras.. That garden along 
with some properties inthe city, had been 
previously mortgaged by those defendants 
to defendants Nos. 2 and 3 under two deeds 
of mortgage, the first of 1917 and thesecond 
of 1920. 1 

The plaintiff, as the purchaser of the 
trees, alleging a right to redeem, filed the 
present suit, inter alia, for redemption of 
the Tiruvottiyur garden (land as.well as 
trees), on payment of Rs. 5,000 a part of 
the mortgage amount secured by the second 
mortgage. 

In regard to this relief, the plaintifi'a 
case was, that although the first of the 
mortgages was for Re. 19,000 and the second 
was for Rs, 14,500 there was a clause in 
the second deed, which empowered him to 
redeem the mofussil-property alone, -op 
payment of. Rs. 5,000. Thus it will be 
Seen, that the relief he claimed was, in 
respect of the property outside the city 
of Madras; but curiously enough the 
plaintiff under some mistake applied for 
leave to institute the suit in this Oourt 

nd he.seems.to have obtained it, The 
eave was, of course, applied for and granted, 
on the footing, that some, postion of the 
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property covered by the suit was within 
the jurisdiction of this | Court, It now 
turns out that he was mistaken and took.a 
wholly wrong view of the situation. The 
plaintiff having realised his mistake has 
now asked me to allow him to amend 
his plaint. Heseeks to amend it in this 
way. He desires, on payment of the whole 
amount due, to redeem all the properties 


comprised in thetwo mortgages—properties - 


situated at Tiruvottiyur as well as at 
Madras. If this was the original frame of 
the: suit, there could have been no objec- 
tion on the ground of jurisdiction. The 
question is, can I now allow the plaint to 
be amended ? For the defendants, it is 
urged that the Oourt not having initially 
jurisdiction, no order can be madeinsuch 
B suit, for, it is said, when a Court cannot 
try a case for want of jurisdiction, it stands 
to reason thatin such a suit it can make 
no valid order. It seems to me that this 
contention is 8ound' in principle, as it is 
logical to hold, that when the Court has 
norighttotry the case itself, it cannot 
give directions in that very suit, which 
ean bé done only on the assumption, that 
the Court is lawfully seized of that action. 
Not only is this sound in principle but 
Buch aüthority, as I find, seems to support 
this view. ln Mahalingam v. Natesa Aiyar 
(1) Seshagiri Aiyar, J.,was of this opinion, 
although as the case could be decidedon 
another. ground, Sir John Wallis, O. J., 
expressed no: opinion on the point. In 
Kannusami Pillai v. Jagathambal (2) the 
point was discussed at some length “by 
Badasiva Aiyar, J., who takes this view, 
Blthough Oldfield, J., was content to rest 
his judgment on another ground. The 
same point was again considered by Sada- 
siva Aiyar, J., in Govindaswami Kadava- 
ran v. Kaliaperumal Munayathiriyan (3) 
and that learned Judge reiterated his 
previous view, although in the circumstances 
of that case, Ooutts-Trotter, J., (as he 
then was) was not disposed to agree with 
Sadasiva Aiyar, J. It was a case relating 
to reliefs under s. 92 of the Civil Procedure 
Oode, which could not have been filed ina 


M 32 ind. Cas. 423; 3 L, W. 107; (1916) 1 M. W. N, 


(2) 46 Ind. Cas, 265; 41 M. 701; (1918) M. W, N; 
497; 21 M. L. T. 46; 8 L, W. 145; 35 M. L. J. 27. 
T 66 Ind, Oas. 837; (1922) M, W. N. 88; 16 L, W. 
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District. Munsii's Court: The suit was, 
however, filed in such a Court and the. 


reliefs comprised notonly those obnoxious 
tos. 92 but other reliefs as well. The 
plaintif abandoned the reliefs that fell 
under s. 92and the parties entered into a 
compromise in regard to the other reliefs 
only; and the question arose, could the 
District Munsif give effect to that co.apro- 
mise? This case is clearly distinguishable 
from the present, for, under O. XXIII, r, 1, 
Civil Procedure Code, the plaintiff may, at 
anytime, after the institution of the suit, 
abandon a part of his claim. This is 
exactly what the plaintiffin that case did. 


-The Court in such cases is not called on to 


give any direction. It isleftto the plaint- 
iff's option to abandon a part of-his claim 
and, if he chooses to pursue that course; 
the Court cannot prevent him from doing 
80. It is no concern of the Court at all 
and itis not called on to make any order. 
It is the act of the plaintiff and the plaintiff 
alone and the.Oourt takes no part in it. 
In sucha case, therefore, it cannot be said 
that the Oourtis making any order, and 


this, therefore, does not contravene the rule - 


that the Court cannot make a valid order 
in asuit which it cannot try for want of 
jurisdiction. Although .Coutts-Trotter, J , 
did not in his judgment refer to 0. XXIII, 
*, 1, Civil Procedure Code, his conclusion, 
ifI may say so with great. respect, is cor- 
rect, in view of this provision, and the 
decision in that case does not bear on.the 
point with which I am dealing. These are 
the only cases on, the point; but:there is also. 
a section in the Oivil Procedure Code which 
throws a -great light on the” question, 
Section 35 which deals with costs, after 
saying, that the Court shall have full power 
to determine by whom or from what pro- 
perty and to what extent, costs are to be 
paid, adds significantly : = 


“the fact'that the Court has no jurisdic« 
tion to try the suit shall be no bar to the: 
exercise of such powers.” This - clearly 
suggests that; but for that provision, the 
Court would have no power to make: an: 
order in a caseover which it has no juris: 
diction. I have, therefore, come to thë 
conclusion that the amendment cannot be: 
allowed and the application is, therefore,. 
dismissed. I am asked to make it clear: 
that Ihave dealt with no ‘other. point thart 
that of jurisdiction: It also followsthat the 
suit: itself is -incompetent, and it. standa; 


sti? 5 
' dismissed with costs of défendants Nos. 2 

and 3 (one set.) - " xg s TE 
SENENG Ye Que RoT Suit dismissed. 





U : MADRAS':HIGH COURT. - 

<" Sgcoup Civi, Appear No: 77 oF 1925. 

s Z7 2:32 '0etobér17,1927.--. + ` 
Present:—-Mr: Justice Srinivasa Ayyap gár 
= `. ‘and Mr. Justice Jackson. ^-^ —— 
EDEGA OBANNA—PLAINTIFF— APPELLANT 
Lt D 77 TU gersu 7 7 i 
‘KANIPHEREDDI AND ANOTHER— 

^. DEFENDANTS— RÉSPONDENTS. `: 


Jurisdiction, -- .- ° into 


, Under the provisions. òf 5.99. of “the Oivil ` Pro- 
S Code’ it’ is“ nót competeht.io an Appellate 


s 


> Bi cond'appeal against “the decree-of the 


pellant2 noe ens cT Jh 
Mr; Gurusami ‘Chetti, for the- Respond- 
entao 3205 Se a ee 
-  JUDGMENT.—The: plaintiff: ; who is 
. the appellant before us institut- 
ed thersuit: for. recovéry:.of possession of 
.Gertain <property: mortgaged «to -him with 
possession and for-damages for wrongful 
trespass: committed by defendants Nos, - 1 
to: 3c and in ‘the alternative for -a-decree 
on ‘the: mortgage. In. the» Court of the 
District Munsif, the plaintiff obtained a 
decree against: 1st defendant: mortgagor 
- for the amount of the mortgage plus. the 
sum^of Rs:.180 as and for damages and..so 
far asthe 2nd defendant :was concerned 
the "decree. ‘against -him-was confined to: 
tüm:-of Re, 00s prokably:oas being -half-the 
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amount of the damages caused” to-thg . 
plaintiff by the trespass complained of. The : 
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lower Appellate.Court. on the ground . thaf 


the. plaintiff's «suit wasa simple mortgage . 


suit and finding that defendants: Nos. 2 and 
3 were claiming title to the-property- on«& 
paramount title held -that .they. were not. 
proper parties and. reversing: the decree: of 
the District; Munsif. dismissed’ the: suit 
against defendants: Nos; 2 and 3. ^ ^.^? 


On thisappeal by the plaintiff the objec 


tion^is.taken: that under the provisions of: 
8. aof the: Oivil Procedure "Code it ` was 
not competent to the lower Appellate Court 
to ‘reverse the decree.passed by the Dise 
trict: Munsif on ‘the :mere ground. of 
misjoinder-of parties dnd” causes of action; 


‘more especially,- when there is‘no finding: 
by the lower Appellate::Court that. such: | 
misjoinder affected the merits of case or , 


the jurisdiction: of “the Court. There: is 
noreason to believe:thatthe misjoinder of. 
parties and. causes of action: has:had: any: 
such effect; The lower Appellate Court was. 
also“ cleatly:wrong:in regarding the plainte 
if's suit agone only *on the ‘mortgage.<It. 
was primarily gsuit' for the^recovery >of 
possession of the property and 'for:damages. 
We are, therefore, of “opinion ‘that -undeft 
the.terms: of that section. it was not~com-: 
petent to'-the lower "Appellate Court to 
reverse the decree: passed: by. the :District 
Munsif, The.appeal is; therefore, allowed 


.and the judgment: and-decree--passed “by. 


the lower Appellate Court~are~ seb: asides 
The Case isremanded to thë lower Appellate. 
Court. for. Gisposal according’ to law onthe 
other questions that- arise im the case with 
regard to which the lower :Appellate Court 
has. not “come:.to~- any: determination. 
Costa: -of this -seconds appeal. . will: abide 
and. be provided. for by the. final. order. to. 
be passed: by.-the. lower: Appellate Gourt, 
The Court-fée: paid. by.the appellant to this 
Court: will bé-refunded to-him;7 ^ Tin 


a oy 
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PATNA HIGH COURT. 
Ourrack ÜrRoviT Court, - 
First OIL APPEAL No. 3:or 1925, 
December 16,1927, > 
Present:—Mr. Justice Ross and Mr. 


ji Justice Wort. 
RAJENDRA PRASAD BOSE AND OTHERS 


—PLaINTLFFS—APPELLANTS 
^ versus ` 
GOPAL PRASAD SEN—DEFENDANT— 
RESPONDENT, 

Hindu Law—Adoption—Kayasthas—Adoption of 
step-brother—Authority ‘to adopt ` step-brother and if 
there is obstacle, to, adopt another’—Construction— 
Opinion of legal advisers against validity of adop- 
tion, effect of—Power to adopt, with consent of father 
—Adoption after death of father—Absence of consent 
— Validity of adoption. - E 
` A Bengali Kayastha died leaving an anumati-patra 
to his wife which, after reciting that it was 
absolutely necessary thet he should have an adopted 
son or sneha-putra to inherit-his property, directed 
her to ‘adopt his father’s youngest son C. The deed 
further provided as follows: “If there be any obstacle 
to take him (C) in adoption according to the Shastras, 
then he will be made asneha-putra or she may adopt 
anyone else whom she wants with the permission of 
my father and deliver him possession.” Legal advisers 


who were consulted on the matter expressed an’ 


opinion that C, being a step-brother, could not be 
adopted and the widow adopted another boy, after 
the death of her father-in-law: 

Held, (1) that as soon asthe opinion of the legal 
advisers, for which there was good ground in the 
law as it was understood at that time, was given, an 
‘obstacle’ arose within the meaning of the anumati- 
patra; [p. 548, col. 1,] 

(2) that the primary intention of the executant 
of the deed was to adopt, and the. provision as to 
taking the consent of his father was of secondary 
importance, and that, therefore, effect must be given 
to the adoption made even though,- when it was 


made; the sanction of the-executant’s father could: 


not be, and had not been, obtained. |p. 548, col. 2; p. 
549, col. i| f ` | 
í once vas of Bengal are not Sudras, [p. 547, cola. 

Raj Coomar Lall v. Bissessur Dyal (5) and other 
cases referred to, B 

A deed of adoption should be construed liberally 
though reasonably where it shows a primary intention 
to adopt. [p. 548, col. 2.] : : 

Per Wort, J.—Although a -Oourtis not bound to 
raise à presumption as to the genuineness of a 
document more than 39 years old and has a discretion 


in the matter, that discretion isin the trial Court- 


and the Appellate Court will not interfere where it 
has not been wrongly exercised. [p. 549, col. 2.] 

First appeal against a decision of the 
Subordinate Judge, Outtack, dated the 6th 
August, 1923, ; 

Messrs, B.N. Dutta and 8. C. Chatterji, 
for the Appellants. 

Messrs. S. M. Mullick, Rai J.N. Bose 
Bahadur, S. C. Bose, G. C. Roy and D.P. 
Das Gupta, for the Respondent. 
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daughter’ Unamoyee who inherited. his 


properiy. That propertyis in dispute in 


this cese. Ünamoyee was married to Golak 
Prasad: who had another wife  Alhadini: 
By Unamoyee he had a son Ramprasad 
Bose andby Alhadini he had. four sons, 
of whom one Gobind Prasad was the 
original plaintiff No. 1 and is now re- 
presented after his death by his son 
Rajendra, Sanand Prasad alias Chemo is 
plaintiff No. 2, and Benode Prasad is 
plaintiff No. 3. There was another son 
Sanatan Prasad who is now dead. Ram 
Prasad Bose was married to one Alhadini 
alias Gangamoni. .He died without issue 
and his widow adopted one Krishna 
Prasad Bose who was married to Nirupama 
Dasi a witness for the defence. Hedied 
leaving a son Gopal Prasad Sen alias 
Gopal Prasad Bose the defendant, who 
being a minor is represented by his 
mother. Krishna Prasad Bose.was the son 
of one Ramshankar Sen. Golak Prasad 
had two brothers Mukunda and Jagannath. 
Mukunda had a son Sivaprasad whose 
son is Gokula witness for the plaintifis 
and Jagannath had two sons Raghunath 
Ghose and Kanu the husband of Adarmani 
Dassi a defence witness. Ram Prasad 
Bose, who. was a clerk in the Salt Depart- 
ment of the Collectorate at Balasore, died. 
at the age of twenty-four on the 16th of 
February, 1869, leaving hiswidow Alhadini 
alias Gangamoni to whom he had been 
married for ayear ora year and a half. 
and who was then about twelve. Golak 
Prasad died on the 26th of October, 1573. 
Krishna Prasad Bose was adopted on the 
23rd of November, 1884, and died in 1909; 
The plaintiffs have brought this suit as 
heirso? Ram Prasad Bose and claim the 
property which he inherited from his 
mother alleging that the anwmati-patra or 
deed of authority to adopt under which 
Alhadiai adopted the defendant's father 
was a forgery,and in the alternative that 
the authority was not exercised according 
to law. The defence was that the anumati= 
patra was a genuine document executed. by 
Ram Prasad Bose on the day of his death 
and that the power was duly exercised, ` 


The principal issues in the case were: 

"Issue No. 4, is the anumati patra a forga 
ed or genuine document ? and issue No, 5, 
was the defendant's. father - adopted by 
Ram Prasad Bose's widow? If so, is that 
adoption legal and valid and was he ever 


Ross, J.—Narayanprasad Roy had a in possession of the property in guit P: ` 
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as belonging to one of the 
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The learned Subordinate Judge decided 
both these issues in favour of the defence 
and dismissed the suit; and the plaintiffs 
have appealed, The learned Advocate for 
the appellants dealt first with the fifth 
issue. The factum of the adoption is no 
longer disputed nor is the defendant's 
possession ofthe property in suit. The 
question raised in this issue, which was 
debated in appeal, was confined to the 
validity of the adoption. 

The deed is Ex. B. It 


recites that as 
the executant was taken 


ill and found 


that he was not likely toliveand it was 


absolutely necessary that he should have 
an adopted son or sneha-putra to inherit 
his property, he executed the deed in 
favour ofhis wife to the effect that she 


will take an adopted son, that is, she will 


adopt his father’s youngest son at present 
called by the name of Ohemo. She will 
take him in adoption and deliver him 
possession ofthe property on his (the exe- 
cutant's) death. 

“Tf there be any obstacle to take himin 
adoption according to the Shastras then he 
will be made a sneha-puira or she may 
adopt anyone else whom she wants with 
the permission of my father and deliver 
him possession.” : 

The first question that arises is whether 
Ram Prasad's step-brother could have 
been adopted? In the first place it is 
argued that even if the parties are treated 
twice-born 
classes, the restriction on, adoption only 
extends to daughther's sons, sister’s sons, 
and mother's sister's sons: Bhagwan Singh 
v. Bhagwan Singh (1), and that the adoption 
of a step-brother evenin these classes is 
lawful. The test isthat the adopted boy 
must not bé a boy whose mother the adop- 


‘tive father could not have legally married, 


the applicability of this prohibition being 
considered with reference to the natural 
mother inher virgin state. This principle 
is stated in 1863 by a Full Bench in 
Calcutta in connection with an adoption in 
a Brahmin family [Morun Moee Debeah v. 
Bijoy Kishto Gossamee (2).] Consequently, 
adoption of a stép-brother cannot be 
prohibited, It will be observed that the 
condition in the anumati-patra affecting 
the adoption of Chemo is “If there he 
any obstacle to take him in adoption accord- 

(1) 21 A. 412; 1 Bom. L. R. 311; 30. W. N. 454; 26 
eared 7 Sar. P. O. J. 474; 9Ind, Dec. (N. 8.) 971 
| (2) W.R EB, 121, 
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ing to the Shastras," Now in the Dattaka 
Mimansa, one of the two authorities on the 
Law of Adoption, there is an express pro- 
hibition of an adoption ofa brother and 
this was held to inelude a  step-brother 
(Gopel Chandra Sirear's Hindu Law of 
Adoption. Second Edition, 317, Mayne's 
Hindu Law, Ninth Edition, page 18. It 
was argued that the Dattaka Mimansa can- 
not be held to be included within “the 
Shastras.” But it was undoubtedly a book of 
great authority. The Judicial Committee 
had in 1868 approved of Sir William Mac- 
naghten's statement of the authority of the 
Dattaka Mimansa, Collector of Madura v. 
Muthu Ramalinga Satthupathy (3), and 
in the case of Bhagwan Singh v. Bhag- 
wan Singh (1) the Judicial Committee 
referring to the — Dattaka Mimansa 
and the Dattaka Chandrika. observed that 
both books had been received in Courts 
of Law including that Board as high 
authority and that they must be accepted 
as bearing high authority for so long 
a time that they have become embed- 
ded in the general law. It would, in 
my opinion, be putting too narrow a 
construction on the language of the deed 
to limit it to the original sources of 
Hindu Law. The real question, it seems 
to me, is not whether the adcption of a 
step-brother has been sanctioned by later 
decisions or is not within the principle 
of the prohibitions or even whether it is 
or is not prohibited in the original sources 
of Hindu Law, but whether there was 
either a prohibition recognized at the .time 
or at least a bona fide doubt; and on this 
point the case seems clear. Even in 1881 in 
Sriramalu v. Ramayya (4) a distinguished 
Hindu Judge accepted and explained the 
reason for the rule that a step-brother could 
not be adopted. m 

It is contended in the second place that 
as the parties are Kayasthas of Bengal, they 
are Sudras:and, therefore, free from all 
restrictions of this kind in the matter of 
adoption (Vyavastha Darpan, 1859, page 
1158) Raj Coomar Lall-v. Bissessar Dyal 
(5), Asita Mohan Ghose Moulik v. Nirode 
Mohan Ghose Moulik (6) and Biswanath Das 
Ghose v. Sarosibala (7). Consequently 
there could be in law no obstacle to the 

(3) 1C W. R. P. O.17 1 B.L. R. P. C. 1; 12 M.I A, 
397; 3 Mad. Jur. 298; 2 Suth. P. O. J. 135; 2 Sar. P. C, 
“J. 361; 20 E.R. 389; 1 Ind. Dec. (&.$)1(P.C.)) ` 

(4) 3 M. 15; 1 Ind. Dec. (N. &.) 566. 

(8) 10 C. 688; 8 Ind. Jur, 621; 5 Ind. Dec. (N. a.) 462, . 

(6) 35 Ind. Cas. 127; 20 O. W, N. 901. 

(7) 06 Ind, Cas, 590; 48 0, 926; 25 O, W. N, 639, 
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adoption of Chemo. The question whether 
Kayasthas are Sudras has been discussed 
elaborately in Ishwari Prasad v. Hari 
Prasad Lal (8).. It will be observed that 
the authorities cited on behalf of the 
appellants rest on the decision in Raj 
Coomar Lall v. Bissessur Dyal (5) which in 
its turn rests on the Vyavastha Darpan. 
The decision in Raj Coomar Lall v. Bissessur 
Dyal (5) given in the year 1884 was 
on the case of a Behari Kayastha and, 
asit has been expressly dissented from 
in the decision in Ishwari Prasad v. Hari 
Prasad Lal:(8) it is not an authority 
in this Court. It will befurtherobserved 
that the latestcasein Caleutta Biswanath Das 
Ghose v. Sarosibala (T) relied upon the case 


of Asita Mohan Ghose Moulik v. Nirode. 


Mohan Ghose Moulik (6) which went before 
the Privy Council where this question was 
expressly left undecided: Asita Mohan 
Ghose Moulik v. Nirode Mohan Roy Ghosh 
Moulik (9). And even in the case in Raj 
Coomar Lall v. Bissessur Dyal (5) it was held 
that the Kayasthas had originally been 
Kshatriyas and it does not seem to follow 
that because they had long ceased to observe 
some of the ritual duties of that class, 
their personal law would thereby have been 
changed, and in any case, as the learned 
Subordinate Judge observes, the parties 
would not have admitted that they were 
Sudras. Sarbadhikariin his Principles of 
Hindu Law of Inheritance—Tagore Law 
Lectures, 1880, 1922 Edition, at page 833, 
has the following notes: 

"Do the Kayasthas of Bengal belog to 
&ny of the superior classes? In several 
cases which eame up before the Courts, 
they weretaken as Sudras[Sashi Nath Ghosh 
v. Krishna Sundari Dasi (10).] The question, 
however, whether they belong to the Sudra 
class or not, though raised in some fof 
these cases, wasnot decided. The question 
is avery importantone and should be con- 
sidered in all-its bearings. The Kayasthas 
of Bengal indignantly deny that they are 
sudras and several learned treatises have 
been written to prove that they belong to 
the Kshatriya class (see Kayastha Kaus- 
tubha by Raja Raj Narain Mitra Varma)." 

This book was published in 1882. This 
matter also must then have been in a state 


(8) 106 Ind. Cas. 620; 8 P. L. T. 34: A. I. R. 1027 Pat. 
145; 6 Pat. 506. ME | 

(9) 24 C. W. N. 794; 471. A, 140; (1920) M. W. N.. 
941; 12 L. W. 556; 28 M. L. T. 399 (P. QJ. 

(10) 4nd, Jur, (x. 6.) 588. 
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of doubt and the authorities which hold 
that Kayasthasare Sudras are of no real 
assistance in the matter. 

In connection with this part of the case 
the learned Subordinate Judge has dis- : 
cussed the evidence that Golak Prasad 
took legal ‘advice at QCuttaek after the 
death of his son as to whethera step- brother 
could be adopted and received an adverse 
opinion.. This evidence consists of a state- 
ment made by the plaintiff's witness No. 2 
the clerk of the Vakil- Babu Haricharn 
Banerji. This witness was called in order 
to-prove the handwriting of two written 
statements. .In cross-examination he said 
that he saw Golak Prasad at Haricharan's 
house “and that he went to consult him if 
Alhadini.could adopt his son Chemo, and 
Harieharan said that his son could not 
be legally adopted. The learned Advocate 
for the appellants contended that the 
evidence of plaintiff's witness No. 9 must 
be false because. he says that he was 
Haricharan's clerk for ten or eleven years 
until 1885 and consequently he could not. 
have been present at any interview be- 
tween Haricharan Banerjiand Golak Prasad 
who died in 1873, The learned Subordi- 
nate Judge also - referred to the evi- 
dence of defence witness No. 4. It ig 
argued thatthisis a mistake so far as Golak 
Prasad is concerned, This witness Spoke 
of Alhadini's asking him to consult his 
brother who wasa Pleader, as to whether 
Ohemo could be adopted, about a year 
and ahalf before she actually adopted 
Krishna Prasad Bose, N ow, in my opinion, 
there seems no sufficient reason for dis- 
believing the evidence of Adwait Prasad 
Roy, plaintiff's witness No. 2, The argue 
ment against his evidence rests on an arithe 
metical calculation based upon the figures . 
above referred to. But the witness was - 
speaking of events that had happened . 
about fifty years before and this test is 


evidently not a reliable one. Nor is there 


any reason for disbelieving the evidence 
of Pitamber Mitra the defence witness, 
The probability is that Alhadini before 
adopting would have consulted a lawyer 
and, as Pitamber Mitra was married to 
Alhadini's sister and was himself the 
brother of a Pleader, there is nothing im- 
probable in her having asked him tocon- 
sult his brother. His evidence is not 
relevant to the question -whether Golak 
took legal advice but it is relevant to tle 
question why Ohemo  was.not adopted- 


` 
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This evidence has been believed by the 
learned Subordinate Judge and there is 
no sufficient reason for differing from his 
opinion. 

It was then argued that even if this 
evidenceistrue, the wrongadvice of Pleaders 
would not create an obstacle: to Chemo’s 
adoption, on the ground that ignorance of 
the law is no excuse. The soundness of 
this argument must be. judged with 
reference to the position of the parties, If 
Golak Prasad. was in fact advised that the 
adoption could not be made it seems to 


me impossible to hold that because that: 


advice was wrong (if it was wrong) there 
was no obstacle in the way. No res- 
ponsible person could be expected to go 
against theopinion of hislegal adviser in 
a matter of this kind: and as soon as this 
opinion was given, an opinion for which 
there was good ground in the law as: it 
was understood at that time, it seems to 
‘me that an obstacle arose, 

Then it was said that in the written 
statement filed on behalf of Krishna 
Prasad Bose in a suit brought by Sanatan 
Prasad Bose in 1894 the adoption of Krishna 
Prasad was not sought to be defended on 
this ground. The form of the written 
statement in that suit seems to have been 
determined by theform of the plaint in 
which no question about the adoption of 
Chemo was raised. E 


[t was next argued that in Ex. G-lthe: 


deed executed by Alhadinion the 25th of 
February, 1885, reciting that she had taken 
in adoption Krishna Prasad the son of 
‘Ram Shankar Sen, the reason given for not 
adopting earlier was that she was involv- 
ed in. debts and engaged.in litigation and 
was unable to get ason born of a re- 
spectable family before. But there was 
no necessity in this deed torecite the reason 
forher not adopting Chemo and that in 
itself would have been no explanation of 
the delay.in executing the power, 

Thenit wassaid that if Ohemo could 
not be adopted, Alhadini was required to 
take him as a sneha-putra before adopt- 
ing anyone else, This, in my opinion, is 
not the true construction of the deed which 
plainly gives her the alternatives, in the 
event of an obstacle to Chemo's adoption, 
either totake him asa sneha-putra or to 
adopt some one else. 

There remains the question | whether the 
absence of the permission of Golak Prasad 
invalidates the adoption, The learned 
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Subordinate Judge has accepted the evi- 
dence of Adarmani as showing that Golak 
Prasad had given formal permission to 
adopt a stranger. It was argued that this 
evidence cannot be believed for one reason, 
because Golak Prasad could not have given 
such permission inasmuch asif his own son 
was ineligible he had a son of his nephew, 
one Hari, inexistence, and for another, on 
account ofits casual nature the overhearing 
of a conversation fifty years before. The 
learned Subordinate Judge seems to have 
misconstrued ‘the evidence of Adarmani 
in treating itas amounting to proof that 
Golak gavea general permission to adopt 
but the matter must have been discussed 
in the family and all that the witness says 
is that Golak said that he would arrange 
another boy for Alhadini to adopt as 
Chemo could not be adopted. There is 
nothing incredible in this evidence if it is 
believed that an opinion adverse to Ohemo's 
adoption had been given. This evidence 
would at least indicate that Golak himself 
did not consent to the adoption of his son 
and that would be another reason for setting 
the matter at large. ` . 
It is argued that an authority to adopt 
must be strictly pursued: Chowdry Padam 
Singh v. Koer Udaya Sing (11) and that 
when the possibility of obtaining the sanc- 
tion of Golak Prasad ceased with his death, 


. the power to adopt could. no longer be. 


exercised. The answer to this argument 
by the respondent is that the deed (Ex. B) 
shows an overriding intention that arn 
adoption should be made: : 
"| find that it is absolutely necessary 
that I should have an adopted son or sneha- 
putra (to inherit) the zemindaries, eto." 
and that the deed must be construed. 
liberally so as to give effect to that inten- 
tion ifit is possible-to doso without con- 
travening the law: Sarada -Prasad Pal v. 
Ramapati Pal (12), It is pointed out that 
there is no express prohibition that 
Alhadini is not to adopt without the sanc- 
tion of Golak Prasad; and it was contended 
thatif she adopted, the matter of consent 
was of secondary importance and that in the 
‘absence of any mandatory prohibition the 
adoption would be good. The cases relied 
upon by the appellants Sindigi Lingappa v.. 


(11) 12 W. R. P. O. 1; 9B.L.R. P. 0.101; 12 M. 
À. 350; 2 Suth. P. C. J. 219, 2 Sar. P. O. J. 447; 4 Mad, 
Jur. 208; 1 Ind Deo. (N. 8.) 548; 20 E. R. 371. 

P ud 16 Ind, Oas, 817; 16 O. L. J. 804, 17 0. W, Ni. 

' x 
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Sindigi Sidda Basappa (13) and Sitabai v. ~ 
Bapu Anna Patil (14) are distinguishable 
oo their facts. On the other hand, the 
decision in Surendra Nandan v. Sailaja 
Kant Das Mahapatra (15) which was cited 
with approval by the Judicial Committee 
in Suryanarayana v. Venkataramana 
(16) is in point. There the direction to the 
widow was to adopt a son “with the good 
advice and opinion of the manager". The 
manager refused his consent though the 
widow did her bestto obtain it. It was held 
that the adoption was not invalid merely 
because the manager withheld his consent, 
on the ground that the Oourt should not 
be astute to defeat an adoption but should 
rather do its utmost to support it unless it 
was clearly in excess or in breach of the 
power.: In my opinion, if the deed shows 
a clear intention that an adoption was 
necessary, effect must be given to the 
adoption made, even though, when it was 
made, the sanction of Golak Prasad could 
not be and had not been obtained. Nor 
does the reference to a sneha-putra whose 
. inheritance would not have been that of 
an adopted son, seriously affect this con- 
struction of the deed. The language makes 
it sufficiently clear that .the executant's 
ideas about the legal position of a sneha- 
putra were vague and inaccurate as he 
expressly treats him ascapable of inherit- 
ing. After giving full consideration to the 
arguments advanced on both sides I am of 
opinion that the learned Subordinate Judge 
came to a correct conclusion on this issue, 


I now turn tothe fifth issue which deals 
with the genuineness of the anumatt-patra. 

(His Lordship then dealt with the fifth 
issue dealing with the genuineness of the 
anumati-patra and concluded thus:—] 

The appellants have, in my judgment, 
failed to establish either of the grounds of 
their appeal., The appeal must be dismiss- 
ed with costs: 


Wort, J.—I entirely agree. The only 
two questions in this case to be decided 
&re(l) the genuineness of the amnumati- 


3) 38 Ind. Cas. 164; (1917) M. W. N.16;32 M.L 
4 


(14) 57 Ind. Cas. 1; 47 O. 1012; 39 M. L. J. 106; 2 U. 
P. L. B. (P. C.) 106; (1920) M. W. N. 556;.12 L. W. 386; 
16 N. L. R. 162; 28 O. W. N.97; 92 Bom. L. R. 1359; 
47 I.A 202; 28 M. L. T. 408 (P. O.). 

(15) 18 C. 385; 9 Ind. Dec. (x. 8.) 258. 

(16)29 M 382; 100. W. N. 921; 4 C. L. J. 171; 16 
M. L. J. 276; 1 M. L. T. 260; 8 Bom. L. R. 700; 3 A. L. 
J. 102; 33 L A. 145 (P. O.). 
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patra deed and (2) the validity of the adop” 
It is agreed on all hands 
that the adoption undoubtedly took place 
as a fact. The direct evidence: on the 
genuineness of the deed, as one would 
suppose, is meagre. On the part of the 
plaintiffs we have the statement of 
Sananda Prasad Bose, who was the second 
son of Golak Prasad by his second wife 
Allhadini Dasi; who states that his 
cousin Shiva Prasad told him that he 
(Shiva) hadfabricated the Will and the 
anumati-patra deed ‘on the advice of a 
Pleader and that Raghunath Ghose fair 
copied them and signed them for Ram 
Prasad. He further states that the 
signatures both in. the Will and in the 
deed are in those of Ram Prasad Bose. 
It was argued that this evidence was not 
admissible, but, in my judgment, it is 
under s. 32 of the, Indian Evidence 
Act. > 

But the questions of. its admissibility 
and its weight are entirely different 
things. ; 

* * * 

Now, this case, in my view so far as 
the genuineness of the deed is concerned 
is concluded by the question of onus of 
proof. The learned Subordinate Judge 
has presumed the due  exesutionof the 
deed unders, 90 ofthe Evidence Act, the 
deed being more than 30 years . old. It 
istrue that a Court is not bound to 
presume due execution; it has a discretion, 
That discretion is undoubtedly with the 
trial ,Oourt, and if, this Court was to 
decide that that discretion, in the 
circumstances, was wrongly exercised by 
the Subordinate Judge it would be bound 
to remand the case to enable the party 
adversely affected by the decision to dis- 
charge the onus that was thus placed 
upon him. The learned Subordinate 
Judge decided thatthe onus was on the 
plaintiff andI do not think that in the 
circumstances of this case we should 
interfere with that decision or that the 
case should be remanded on that point 
for the purpose I have indicated. The 
question, therefore, arises whether the 
plaintiffs have discharged that onus. 
Apart from the direct-evidence which I 
have discussed regarding the alleged . 
conversation withthe cousinof Sananda 
Prasad Bose, the Court as I -have said 
was invited to draw inferences from. the 
facts and circumstances of the cage 


$50 
These inferences in my judgment amount 
to mere speculation and as I am not 
inclined to reverse the finding of the 
learned Subordinate Judge on direct 
evidence or to accept the arguments as 
to the inferences to be drawn from the 
circumstances ofthe case unhesitatingly, 
Icome to the conclusion that the plaintiffs 
have not discharged the onus that was 
upon them. 

The deed being genuine we have to 
consider the question of the validity of 
the adoption. The first question to be 
decided isthe construction of the deed 
itself. Under the deed Ohemo the young- 
est son of Golak Prasad Bose was to 
pe adopted. The deed goes on to say 
that j 

“if there be any obstacle to take himin 
adoption according to the Shastras then 
he will be made a sneha-putra orshe may 
adopt anyone else whom she wants with 
the permission of my father.” 

The first’ matter to -consider is. as to 
whether there was any obstacle within 
the meaning of* the deed against the 


adoption of Chemo. Itis argued by the: 


appellants that even if the parties were 
advised against Chemo's adoption,if the 
true interpretation of. the law was that 
'Ohemo could be adopted then there was 
no obstacle in the way of his adoption 
within the meaning of the deed. Inmy 
‘judgment this is a strained construction. 
In the case of Suryanarayana v. Venkata- 
ramana (16) the Privy Council quoting 
the caseof Surendra Nandan v. Sailaja 
Kant Das. Mahapatra (15) stated that 
looking at the religious efficacy resulting 
from adoption ofthe son, Courts should 
‘not beastute toset aside such an adop- 
tion. This is an authority to the proposi- 
tion that the deed of adoption should be 
construed liberally but reasonably and I 
‘cannot but hold that ‘obstacle’ means 
anobstacle in the judgment of the parties 
concerned whether the view they hold 
` ofthe law was right or wrong so long 
asthey held such view bona fide. Any 
other interprétation will, in my opinion, 
be doing violence to the deed itself, 
Furtherit is argued by the respondente 
that what isto belooked at in constru- 
ing a deed of this kind is a. primary 
intention of the deed and the authority I 
have quoted is advanced to support that 
proposition also. Dealing with this ques- 
tion Ihaveno.doubt that the. primary 
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intention of this deed was an adoption: 
There were three courses open to the . 
widow under thedeed: (1) to adopt Chemo,(2 
to makehim a sneha-putra and (3) to 
adopt anyone else ‘with the consent of 
the father. Of these three courses two 
enable the widow to adopt. Can. there 
be any doubt that the primary inten- 
tion of.Ram Prasad Bose was to allow 
his wife to adopt a son? In this connec- 
tion our. attention is directed to the 
earlier part of the deed where it-is 
stated as follows: “In the circumstances 
I find that it is "absolutely necessary, 
thatI should have an adopted son or 
a sneha-putra to inherit the zemindaries, 
etc," The printed translation of the deed 
omits the word "absolutely" but the 
correct translation of the original is 
“absolutely necessary”. Looking at this 
clause inmy judgment the primary inten- 
tion was to adopt and in the light of that 
view I have to consider whether in the 
first place there wasan obstacle in the 
sense which I have held was the true. 
meaning of that word. There is evidence 
on the record that Golak after the death 
of his sonconsulted Pleaders at Cuttack 
and they advised him that Chemo 
could not beadopted. The first witness on 
that question is the Pleader's clerk called 
by the plaintiffs who in cross-examination 
stated that Golak Prasad Bose came to 


. consult his master as to the adoption of 


Chemo and that the advice given to Golak 
was that he could not be legally adopted. 
The defendants having obtained this ans- 
wer in cross examination the plaintiffs-ap- 
pellants before this Court attempted to 
discredit it onthe grounds that having 
regard to the dates the witness could not 
possibly have been with the Pleader at the 
time the advice was sought. In my view 
the plaintiffs are not entitled to discredit 
their own witness not having had leave to 
treat him as hostile, and as thedicerepancy 
which they allegeis trifling in any event 
the Court would not be justified in dis- 
crediting the evidence on that ground.. An- 
other witness gives evidence to the same 
effect. I have, therefore, to decide this 
point on the meagre evidence available 
and the probabilities. It is a fact that 
Chemo wasnot adopted and the question 
might well beasked why he was not. The 
matter was entirely under the control of 
Golak Prasad Bose, the father of Chemo 
and the probabilities are that he would 
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hava seen that Oheaio was adopted if that 
course could possibly ba followed. Far- 
ther it is to ba noted that clause under 
discussion reads ''obstacle.................... 
‘according to the Shastras". It is argued by 
‘the respondent that the true meaning of this 


expression is that the only condition is. 


that if must be an obstacle in the 
opinion: of those versed in Hindu 
Law and custom and the opinion held at 
the time of the deed and not inthe sense 
of what the true state ofthe law was at 
the time as it might ultimately be declar- 
ed. In my opinion this contention is well 
founded as I have already stated. This 
being so, the question arises whether any 
support can be given tothe evidence to 
which I have referred as to the advice 
which Golak Prasad obtained -from the 
probabilities in the case. In other words, 


we may conclude that atthe time of this . 


deed thisfamily might reasonably have 
held the view that Ohembo could not be 
adopted. The learned Subordinate Judge 
in the course of his judgment says that 
it is not certain ifthe parties belong to 
the first three classes of Hindus but they 
would not concede that they are Sudras. 
There seems to have been little doubt 
that as regards the three regenerate classes 
there is a prohibition against adoption of 
a step-brother. This is clearly recognized 
in the case of Sriramulu v. Ramayya (4). 
But in a later case of Gajanan Bal- 
krishna v.. Kashinath Narayan (17) the 
adoption of astep-brother was held to be 
valid; but in that caseit isto be*noted, 
however, thatthe decision mainly depend- 
ed on the view taken by the Court on 
question of the authority of the time whe- 
ther the opinions of Nanda Pandit were 
recommendatory or mandatory. Fromthe 
judgment in the case it would appear that 
the Court considered the dictum, of Mr. 
Justice Muttusami Ayyar as of a doubtful 
authority and considered that they were 
bound by the decision of theirown Court. 
It would beseen that the opinion that the 
adoption of astep-brother is invalid de- 
pends upon the authority of Nanda Pan- 
dit. But-the view as expressed by the 
Judicial Committee of the Privy Council 
in the case of Collector of Madura v. 
Muthu Ramalinga Satthupathy(3) placed the 
greatest reliance upon this treatise (Nanda 
Pandit) as an authority all over India. 


(17) 28 Tad. Cas. 978; 39 B. 410; 17 Bom. L, R. 372. - 
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At least this might be stated that it is clear - 
from the authorities quoted that up to the 
year 1915 the question as to whether & 
Step-brother could be adopted was a debat- 
able one, No more need be said to show 
that this family not admitting that they 
are Sudras would.have been advised in the 
sense that theevidence shows. Theappel- 


.lants, however, argue that the Kagasthas 


were Sudras and they. being Sudras this 
provision would notapply. It is argued 
on behalf ofthe respondents that even 
though they were Sudras and, therefore, 
unregenerate the personal law of the 
Kshatriyas still applies to them and they 
would observe the rules regarding the 
matter of this kind. But in the light of 
the decisions of the Courts I do not think 
that this can be successfully contended. 
The authority against this proposition is 
to be found in Phundov. Jangi Nath (18). 
In Raj Coomar Lall v. Bissessur Dyal (5) 
it. was held that the Kayasthas are Sudras 
In the case of Asita Mohan Ghose Moulik 
v. Nirode Mohan Ghose "Moulik (6) the 
same proposition wasstated in the higher 
Court but on appeal before the Judicial 
Committee they expressly left that question 
open. In alater ease of Biswanath Das 
Ghose v. Sarosibala (7) the learned Chief 
Justice ofthe Calcutta High Ocurt con- 
sidered that the proposition that Kayasthas 
are Sudras is well established and relied 
upon the authority in his own ‘Court ag 
establishing that proposition. But it is to 
be noted that the report of that case when 
it came before the Board of the Privy 
Council was not called to their attention. 
The last case dealing with this matter ia 
one in our own. Court. Ishwari Prasad 
v. Hari Prasad Lal (8) in which Jwala 
Prasad, J., delivering the judgment of the 
Court expressly dissented from the cases 
in Oalcutta High Court with regard to 
the establishment ofthat. proposition. It 
is unreasonable to say that the authorities 
on this question arein an unsatisfactory 
state and the question has by no means 
been decided. It is not unreasonable to 
gay, therefore, that at the time of this deed 
of adoption itis probable that the advice 
which would have been given to the par- 
ties was against the adoption of Chemo, 
In any event there seems to be no reason 
to doubt the evidence which-has been ad- 
duced in the case, meagre asit may be, 
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that Golak wasadvised that his son could 
not be adopted by Alhadini. 


The only other question is whether the 
adoption of Krishna Prasad Sen was in- 
` valid by reason of the fact that the ud 
e 
&doption took place at the. end of 1884, 
and theformalities were completed in the- 
beginning of 1885. The actual deed of 
adoption was dated the 25th February, 
1885, andthe deed of gift executed by 
. Ram Shankar Singh the father of the boy- 
.being on the same date. This was some 8 
years. after the death of Golak Prasad he 
having died on the 26th October, 1873. 


. lt is argued on behalf of the appellants 
that there being this clause as to consent 
in the deed no adoption without the con- 
Bent in the circumstances is valid. We 
are referred to the case of Chowdry Padam . 
Sing v. Koer Udaya Sing (11). On behalf 
of the respondents it is argued that as the 
primary intention of the deed is adoption 
the provision as to consent is of secondary 
importance and, therefore, the lack of that 
consent in the circumstances does not in- 
validate an adoption. Weare referred to 
& case of Surendra Nandan v. Sailaja Kant 
Das Mahapatra (15) where a widow was 
given apower under a deed to adopt a 
son with the good advice and opinion of 
the manager with the adoption ceremony 
and it was held that the consent of the 
manager was nob a condition precedent to 
the validity ofthe adoption and it was not 
invalidated by reason ofits having been 
made without that consent. The case is 
not directly in point but in my view the 
principle established in that case applies 
to the case before us. It was stated in 
the course ofthe judgment that as the 
primary desire of the testator was that the 
widow should adopt and that as there was 
no penalty attached to the failure to obtain 
consent the consent was not a condition 
precedent, Weare also referred to the caseof 
Suryanarayana v. Venkataramana (16). I 
-have already decided that the primary in- 
'tention here was to adopt and as there is 
no penalty attaching to the failureto ob- 
tain consent it seems to me that as the 
consent was a secondary consideration that 
failure to obtain consent does not invali- 
date the adoption. Itmust also be remem- 
bered that failure here was due to a 
‘cause beyond the control of the person act- 
"ing upon the deed, 
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Now, apartfrom the considerations of 


-the two questions Ihave discussed, there 


is athird. There is the fact that this 


adoption was recognised for many years.; 


and as the persons, who one would have 
supposed are most interested in upsetting 
it, had recognised it apparently without 
protest, it would be grave responsibility 
for this Court to disturb or to upset it. 


"This {act is clearly shown by the’ follow- 


ing:—Nirupama Dasi, the widow of the 
son of the adopted boy, states in her evi- 


-dence that Govinda Prasad Bose the eldest 


son of Golak Prasad and brother of Chemo 
was present at the ear-boring ceremony of 
Gopal the witness's son and further in a 
letter written by Govinda to Allahdini Dasi 
these words were used “‘blessiags to Gopal 
and Bahuma” referring obviously to the 
wife of the adopted boy. The same expres- 
sion by Govinda is -used in a post card 
dated the 14th September, 1920, and address- 


ed to Gopal Prasad Bose himself. Nodoubt 


Govinda the brother of Chemo recognised 
at this time the adoption. There is this 
further fact that until the present suit these 
plaintiffs one of whom .was Govinda him- 
self up io his death did nothing to callits 
validity in question. Although these facts 
may have no direct bearing on thetwo main 
questions discussedin thisease they are not 
in my judgment, without significance. ` 
The appeal is, therefore, dismissed with 
costa. s 
A. N. A, Appeal dismissed. 
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rr. 8, 4, 11—Suit for specific performance against ` 
members of joint Hindu family—Death of some 
members—Other members not brought on record— 


Abatement—Manager being on record, effect of. 


The fact that one of the legal representatives of a 


‘deceased respondent is already cn the record, but 


not as such, does not relieve the appellant from “the 
duty of applying within the time for the substitution 
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‘ot E: legal representatives of the deceased. [p. 555, 
` eol. 1. : 


In an appeal against some of the members of a - 
joint Hindu family, where one of the members dies, . 


even if the managing member of the family is a 


party, the appeal will abate for want of substitution ` 


if the other members of the family are not Drought on 
record in time. (p. 556, col. 1.] 

A, who had entered into an agreement to sell some 
of his properties to B, sold them subsequently to C, 
D,aud E who were members of a joint family, E 
being the manager of the family. B instituted a 


suit for specific performance against A, C, D and E. - 
He failed and preferred an appeal, curing the- 


pendency of which C and D died. B did not bring 
. on record the sons and nephews of C who were also 
members of the joint family: 


Held, (1) that the appealabated against C and D, - 
even though E, the manager ofthe family, was on : 


record ; [ibid.] 

(2) that having regard tothe nature of the suit 
the appeal abated also as against E. [ibid.” 

Lilo Sonar v. Jhagru Sahu (1) and Daroga Singh v. 
Raghunandan Singh (2), followed. 

Shib Dutta Singh v. Karim Bakhsh (3) and Sheo 
Shankar Ram v. Jaddo Kunwar (4), distinguished. 

First appeal against a decision of the 
Subordinate Judge, Darbhanga, dated the 
5th May, 1923, 


Mr. Janak Kishore, for the Appellants. 

Messrs. N. . Sinha, B. P. Sinha, 
C. 8. Banerji and D. N. Varma, for 
the Respondents. 


JUDGMENT. 

.Kulwant Sahay, J.—This appeal 
arises out of a suit for specific performance 
of acontract. The plaintiffs’ casa was that 
‘the defendant No. 1, as manager of his 
‘joint family, entered into a contract on 
the 9th of August, 1921, with the plaint- 
“iffs for the sale of his share in Mauza 
Raipur for & consideration of Rs. 16,500 
‘out of which Rs. 600 was paid in cash 
as earnest money and it was stipulated 
‘that a deed of sale should be executed by 
“the 2nd of October, 1921. It was provided 
in this agreement that, if the plaintiffs 
failed to get the deed registered by the 
‘defendant by^the date stipulated, the 
‘earnest money will lapseand the plaintiffs 
will be liable to pay interest to the cre- 
ditors' of the defendant from the date 
of the agreement up to realization and, 

‘if the defendant failed to register the 
deed by the stipulated date the deed of 
agreement shall be taken as the deed of 
sale and the plaintiffs shall be competent 
"to enter into possession of the property 
and deposit the balanceof the considera- 
tion money in competent Court. The deed 
of sale, however, was not executed by the 


2nd of Qctoher, 1921. Qa. the 30h of 
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: 3rd of December, 


‘described as defendants 
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September, 1921, a notice was given by the 
defendants Nos. 2-4, who ken the pn 
members of the family of the defendant 
No. 1, to the effect that the defendant 
No. 1 had no right to execute any con- 


. Veyance in respect of the property and 


that ths deed of contract was not bind- 
ing upon them. A reply was sent by the 
plaintif No. 1 to the said notice on the 
25th of September, 1921. Thereafter, it is 
stated that the defendant No. 1 agreed to 
execute the deed of sale in terms of the 
the 2lst of November, 
1921, a draft deed of sale was prepar- 
ed in the presence of the defendant No, | 
by the Pleader Babu Brahmadeva Narayan, 
and that the plaintiffs’ karpardaz purchas- 
ed the necessary stamp paper for the 
execution of the deed. Defendant ‘No. l, 
however, executed adeed of sale on the 
1922, in favour of 
three persons Babu Dilan Singh, Babu 
Ramlagan Singh and Babu Narain Singh 
who were defendants Nos. 5—7 and were 
second part 
in the suit. The plaintiffs, ava rors. ví 
stituted the present suit for Specific per- 
formance of the contract of the 9th of 
August, 1921. The suit was contested by 
the defendants and was ultimately dis- 
missed by the learned Subordinate Judge 
who found that the plaintiffs had failed to 
perform their part of the contract and that 
time ae rir ofthe contract. The 
plaintiffs, therefore, filed the prese 
to this Court. ' i SPAIN 
The appeal came on for hearing on 
the 10th of May, 1927, when it.was re- 
presented that' two of the defendants 
second party respondents, viz. Dilan 
Singh and Ramlagan Singh, were dead. 
An application was made to the Court for 
adjournment of the case in order to enable 
the appellants to bring the heirs of .the 
deceased respondents on the record. The 
Court, byits order dated the 10th of May, 
1927, adjourned the appeal fora fortnight 
to enable the plaintiffs-appellants to take 
the necessary steps and at the same time 
remarked that the surviving respondent 
Narain Singh, brother of the deceased 
respondents Dilan Singh and Ramlagan 
Singh, was on the record, but it did not 
appear whether the three brothers were 
members of a joint family or not and 
that, ifit should appear that they were 
members of the same joint family, then 
it .will not be necessary to substitute the 
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heirs, although a note will have to be made 
in the record of the appeal that the two 
respondents were dead and that their 
interests had survived to Narain Singh. 
Subsequently, it appearsthat an applica: 
tion was made on behalf of the appellants 
stating that the three brothers were mem- 
bers of a joint Hindu family and that 
the surviving ,respondent Narain Singh 
was the karta of the family and was 
already on the record andit was, there- 
fore, prayed that the fact of the death of 
-the said two respondents be noted and 


that the appellants may be permitted to” 


prosecute the appeal. This application 
was placed before the Registrar on the 31st 
of May, 1927, and the Registrar directed 
that a note be made on the record in con- 
formity with the order of the Bench, dated 
the 10th of May, 1927, that Dilan Singh 
and Ramlagan Singh who were members of 
8 joint family died in a state of jointness 
with Narain Singh and, that, their interests 
had survived to Narain Singh. It appears 
that an objection was taken on behalf of 
the respondents that Dilan Singh had left 
a son who was not on the record and that the 
said son should have been substituted and 
that he had also left three rephews who 
were all members of the joint family and 
that they should also have been substituted. 
The learned Registrar, however, made no 
order in respect thereof and he simply 
observed that the learned Vakil for the re- 
spondents will be able to represent the matter 
to the Bench. 

When the appeal came on for hearing 
before us it was represented that the appeal 
had abated inasmuch as none of the 
heirs of the deceased respondents was 
Substituted within the period of limita- 
tion. It appears that Dilan Singh died on 
the llth of December, 1924, and Ramlagan 
Singh on the lst of March, 1927. The limi- 
tation for an gapplication for substitution is 
90 days from the date of death and under 
O. XXII, r. 4, if the application for substitu- 
tion be not made within the time limited 
by law the suit shall abate as against the 
` deceased defendants: and under r, 11 
defendant must be held to include 


re- 
spondent in the appeal. In so far as 
Dilan Singh is concerned the appeal 


had abated on the 3lst of May, 1997, 
when the application was made before the 
Registrar, and as regards both the deceased 
respondents the appeal had abated when it 
finally came before us for disposal on the 
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6th of December, 1927. On the fth of 
December, 1927, an application was made 


.before us by the appellants stating that 


Dilan Singh had died in a state of 
jointness with his brother Narain Singh 
and Ramlagan Singh and his son Ram- 
prit Singh and his nephews Sitaram 
Saran Singh, Ramhit Singh and Ram 
Benoy Singh, and that Ramlagan Singh 
had died leaving no son, and that his 
brother Narain Singh and his nephews 
named above were the surviving members 
of the joint family. -It was stated in that. 
petition that Narain Singh was the karia 
and managing member of the joint family 
and as such represented the family of the 
defendants second party. It was then stat- 
ed that the appellant No. 1 had ‘attained 
majority only recently and that the other 
appellants were still minors,and in para. 5 
of the petition it was stated that the fact 
ofthe death of Dilan Singh and Ramlagan 
Singh was brought to the notice of the ap- 
pellants’ Vakil for the first time when the 
case was- on the daily list but, that, as the 
respondents second party were members of 
a joint family no application for substitu- 
tion was made, In para. 6 of the. petition 
the appellants submit that no substitution 
was necessary but, -that, if substitution be 
held to be necessary, then it was prayed that 
the abatement be set aside and the persons 
named above be added as party respondents, 
A counter-affidavit was filed on behalf of 
the surviving respondent second party 
Narain Singh to the effect that he (Narain 
Singh) did not represent the joint family in 
the present litigation and that the statement 
that the appellant No. 1 had attained major- 
ity only recently was vague and mislead- 
ing, the fact being that he had attained 
majority long before 1924 and that the ap- 
pellants lived only two miles away from the 
house of the defendant second party and 
were fully aware of the death of both Dilan 
Singh and Ramlagan Singh,as will appear 
from the counter-affidavit filed by them 
when the matter was before the Registrar 
on the 31st'of May, 1927, the fact stated in 
that affidavit being that the fact of the 
death of the said Dilan Singh and Ram- 
lagan Singh was fully known to the ap- 
pellants inasmuch as they were all gotias 
and partook of the dinners given during the 
performance of the funeral ceremonies of 
the said deceased respondents. | 
Upon these facts it is contended on be- - 
half of the appellants that there has been’ 


a 
y 
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place, it is contended that Narain Singh, a 


member of the joint family of the defend- - 


ant second party, was already on the record 
and no substitution was necessary ; and, 
secondly, itis contended thatevenifsubstitu- 
tion was nécessary the fact that one of the 
heirs was on the record will save the appeal 
from abatement; and that the only ques- 
tion which arose was asto the want of all 
the necessary parties on the record. Ín my 
opinion the contention of the learned Vakil 
-for the appellants is not sound: Under 
O. XXII,r 4, where one of two or more de- 
fendants dizs andthe right to sue does not 
survive aganist the surviving defendant or 
defendants alone, the Court on an applica- 
tion made in that behalf shall cause the 
legal representative of the deceased defend- 


ant to be made a party and shall proceed: 


with the suit. In the present case the right 
to sue did not survive against the surviv- 
ing defendant Narain Singh alone and, 
therefore, it was necessary for the appellants 
to make an application for the legal repre- 
sentatives of the deceased respondents 
being substituted in their place. Sub-r. 
(3) of r. 4, Civil Procedure Code, provides 
that where within the time limited by law 
no application is made under sub-r.. (1) 
the suit shall abate as against the deceased 
defendant. Therefore, on account of the 
appellants’ failureto make an application 
for substitution of the heirs of the deceased 
respondents within the time limited by law 
the present appeal did abate as against the 
deceased respondents. The question was 
considered by this Court in Lilo Sonar v. 
Jhagru Sahu (1) where it was held that the 
fact that one of the legal representatives 
of a deceased respondent is already on 
the record, but not 


applyiog within time for the substitution 
of the legal representatives of the deceased. 
It was pointed out in that case that the fact 
‘that’ one of the legal representatives was 
already on the record did not. relieve the 
appellant from making an application 
for substitution in terms ofr. 4 of O. XXII. 


In Daroga Singh v Raghunandan Singh: 


(2) it was held that where one of the 
plaintiffs-respondents died leaving two 


.. (1) 85 Ind. Oas. 25; 6 P. L. T. 313; 3 Pat. 853; A. I. ` 


R. 1925 Pat. 123; 3 Pat. L. R. 97. 
« . (2) 88 Ind, Cas, 609; 6 P, L. T, 451; A, I. R. 1925 
Pat. $90, me" D j- a i 
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] as such, does: not. 
relieve the appellant from “the duty of 
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sons who:.were all members of a joint 
family, and the appellants failed to bring 
them on the record, the whole appeal 
abated. In that case one of the mem- 
bers of the joint family Jagdeo Singh, 
‘who was a respondent in the - appeal, 
died on the 28th of July, 1923, and his 
father Raghunandan Singh, who was 
apparently the karta of the family, waa 
alive and & party to the suit. Jagdeo 
Singh died leaving two. sons: who were 
not substituted in his place and it was 
held that as no steps were taken to bring 
the sons of Jagdeo on the record the 
appeal had abated notwithstanding the 
fact that his father Raghunandan was 
‘already on the record, These two cases 
are clear authority for holding that the 
fact of Narain Singh being on the record 
did not prevent the abatement of the 
appeal when admittedly the other two 
respondents died leaving other members'of 
the family as their legal representatives and 
those members were not broughton the 
record. f 
Reliance was placed on behalf of the 
appellants upon the observations made 
by this Court in Shib Dutta Singh v. 
Karim Bakhsh (3). That case is clearly 
distinguishable from the present case. In 
that case an application had been made 
for substitution, but only two of the heirs 
of the deceased were substituted while 
other heirs were left out, and it was held 
that when there was an application for 
substitution of some of the legal represen- 
talives that application savedthe appeal 
from abatement. In the present case no 
application was made for substitution with- 
in the time limited-by law. . $ 
Reliance was also placed on the decision 
of the Privy Council in Sheo Shankar Ram 
v. Jaddo Kunwar (4) for the proposition 
that the other members of the family were 
properly and effectively represented in the 
suit by the managing member of the family. 
That was, however, & different case. There 
a suit was institnted by some of the 
members of the joitt family for. redemption 
of a mortgage after a decree for foreclosure 
had been made in the presence of the 
managing member of the joint Hindu 


(3) 89 Ind. Cas. 280; 7 P. L. T. 186; 4 Pat. 320; A.I. 
R. 1925 Pat. 551. : 

(4) 24 Ind. Cas. 504; 36 A. 383; 18 O. W. N. 968; 16 
M. L. T. 175; (1914) M. W. N. 593; 1 L. W. 645; 20 C. 
L. J. 282; 12 A. L. J. 1173; 16 Bom, L. R., 810; 411. A, 
216 (P. O). ae : Pie 
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family, and’ it was held that all the 
msmbers were effectively represented by 
the managing member. It wag not a 
‘ease of abatement: while we have direct 
authority of this Courtin Daroga Singh 
-v. Raghunandan. Singh (2) to the effect 
that even if the managing member af 
the family isa party, the suit does abate 
‘for want of substitution if other members 
‘are not brought on the record on the death 
of some of the members of the family who 
‘are on the record. 


The observation made by this Court in 
the order of 10th May, 1927, to the effect 
that no substitution would be necessary 
if Narain Singh was amember of the joint 
family was evidently made on the supposi- 
tion that Narain Singh was the sole surviv- 
ing member of the family. It was not 
represented to the Court thatthere were 
other surviving members of the family and 
the appellants can derive no benefit from 
the said observation. 


It is clear, therefore, that the appeal has 


‘abated as against the respondents Nos. 5 and | 


‘6, and that having regard to the nature of 
thesuit the appeal hasalso abated as against 
Narain Singh the defendant No. 7. The de- 
fendants Nos. 5, 6 and 7 were the subsequent 

‘purchasers of. the property and the effect 
of the abatement as against these defend- 
ants is that the plaintiffs are not entitled 
to prosecute the suit for specific performance 
of the contract. Having regard to the 
counter affidavit filed by the respondent 

.no ground has been made out for setting 
aside the abatement. ; 

It is, however, contended that the 
appellants are, in any event, entitled toa 
decree for damages and for refund of the 

-earnest money paid by them to the 
defendant No. 1. The defendant No. 1 

“has come to terms with the appellants 
-and has agreed to a decree being passed 
against him for a sum of Rs. 600 advanced 
by the plaintiffs as earnest money and 
for Rs. 50 the costs paid by the appellants 
‘for the guardian ad litem of the minor 
respondents Nos. 2-4 and for proportionate 
costs on the sum of Rs. 690. Therefore, by 
consent of parties a decree will be made in 
favour of the appellants for Rs. 650 with 
proportionate costs of Rs. 600 with future 
interest thereon at 6 per cent. per annum. 

“This decree by consent will be against the 
defendant No. 1 alone. As regards the 
respondents Nos, 2—4 the appeal must be 
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dismissed and as regards the respor dents 
Nos. 5—7 it is declared that the appeal has 
abated. 

Das, J.—I agree, 


A Ni A Decree varied. 


PATNA HIGH COURT. 

CRIMINAL Revistons Nos, 785 anp 798 To 

801 oF 1927. 

February 22, 1928. 

Present:—Mr. Justice Adami and 
Mr. Justice Wort. 
Tikait KRISHNA PRASAD SINGH 
AND ANOTHER— PETITIONERS 
versus ` 
EMPEROR—OprProsITE PARTY. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 68, 215 
—Appeal from order under s, 68—Determination of 
UIT jure governed by Criminal Procedure Code 
or 8. a 

Orders under s. 63 of the Chota Nagpur Tenancy 
Act fall within the purview of s. 215 of the.Act.and 
are appealable to the officers mentioned in s. 215, and 
not tothe officers to whom appeals would lie under 
the provisionsof the Criminal Procedure Code. [p. 
558, col, 1.] : : 

Criminal revisions from the order of 
the Judicial Commissioner, Ohota Nag- 
pur, dated the 27th September, 1927, re- 
jecting the application against the orders 
of the Sub Divisional ‘Officer, Giridih, 
dated the 15th September, 1927. 

Messrs. Manohar Laland S. S, Bose, for 
the Petitioners. 

JUDGMENT. 

Wort, J.—The Rule in these five cases 
came before Mr. Justice Jwala Prasad in 
the first instance, but as it appeared to 
him to be a matter of importance he 
referred the question to this Bench. 

The petitioners Nos. 1 and 2 in these 
five cases were proceeded against under 
s. 63 of the Ohota Nagpur Tenancy Act 
and fined a sum of Rs. 100 each in each of 
the cases. 

The case against them appears to have 
been that at the time of the shradh cere- 
mony of the grandmother of petitioner No. 
1, petitioner No. 1, through his agents, 
made certain illegal exactions against his 
tenants on his estate in Chota Nagpur. 
It was stated in the course of the judg- 
ment that in the result these were volun- 
tary payments by his tenants and that 
there was reciprocity in the cases inas- ' 
much as that in similar ceremonies in the 
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families of his tenants or friends he, the 
petitioner No, 1, would also pay to them 
similar sums as those alleged to have been 
exacted from the tenants in these cases. 
the subject-matter of this Rule. 

It appears that. prior to the proceedings 
under s. 630f the Act, an enquiry was 
held under s. 110 of the Oode of Criminal 
Procedure against eight servants of peti- 
tioner No.1, but these proceedings were 
discharged on the ground that the shradh 
ceremony ofthe petitioner No. l's grand- 
mother in connection with which the exac- 
tion was levied was already over, -and, 
as l have stated, then the proceedings 
under s. 63 of the Act were prosecuted, the 
petitioners were fined and as a result the 
petitioners preferred an appeal against the 
decision of the Sub-Divisional Officer, who 
took cognizance of the cases, to the Judi- 
cial Commissioner of Ohota Nagpur. The 
learned Judicial Commissioner declined 
jurisdiction in the appeal and in consequ- 
ence this application was made praying 
for a Rule that the Judicial Commissioner 
be ordered to hear and determine the 
appeals according to law. 

The argument advanced by the learned 
Counsel for the petitioners in these cases is 
based on the assumption that the proceedings 
under 8, 63 were criminal proceedings, there- 
fore, they were governed by the Code of 
Criminal Procedure, and, as a result, the ap- 
peal from the Deputy Commissioner or the 
Sub-Divisional Officer, who heard all these 
cases, was tothe Judicial Commissioner of 
Chota Nagpur. But that argument does 
not exhaust the considerations in regard to 
these cases. Itmay well be that, although 
the proceedings might be held to be crimi- 
nal proceedings, yet the Chota Nagpur 
Tenancy Act, of which s, 63 isa part, may 
provide a separate procedure by way of ap- 
pealand, therefore, the provisions of the 
Oode of Criminal Procedure with regard to 
appeals would not apply. 

Inthe first instance we are referred to 


B. 4 (0) of the Code of Criminal Procedure, 


and it is argued that this matter comes 
within that sub-section. The sub section 


reads “ ‘Offence ` means any act or omis- ` 


sion made punishable by any law for the 
time being in force.” 
upon that poiat alone, I should be inclined 
to hold that this was an offence witbin the 
Gode of Oriminal Procedure ; but, as I have 
already stated, that does -not exhaust the 


yoatter, that istosay, the Code of Criminal. 
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Proceure does not necessarily apply and that 


‘is made clear by s. 1, sub-8. (2) of the Code. 


Section lof the Code deals with the appli- 


` cation of the Code of Oriminal Procedure, 


gub-8.(2) providesthat ‘itextends tothe whole 
of British India; but in the absence of any 
specific provision to the contrary, nothing 
herein contained shall affect any special or ' 
l À in force, or any special 
jurisdiction or power conferred, or any 
special form of procedure- prescribed 
by any other law for the time being in 
force, or shall apply, etc.” That clearly 
states that ` there may be other procedure 
provided by other Acts of the Legislature 
and that although a matter may be a cri- 
minal matter yet it may not be necessarily 
governed by the Code of Oriminal Pro- 
cedure. ` < d 
Learned Counsel for the petitioners has 
engaged in an elaborate argument to show 
first of all that itis a criminal matter and 
that the provisions relating to appeals 
under the Chota Nagpur Tenancy Act do ~ 
not apply to cases under s. 63. By ‘reason 
of the decision to which I have arrived, it 
is unnecesssary to state these in detail ` 
but to set them out briefly will be 
sufficient. He refers us to Chap. XII 
of the Chota Nagpur Tenancy Act, 
s. 109, which provides. for appeals under 
that Chapter. Section 126 again provides 
for proceedings under Chap. XIV, s. 130, 
subs. (3) provides for’ appeals in pro- 
ceedings under Chap. XV, and again 
s. 215 provides also for appeals under the 
Act. Butthereis this difference between 
Chaps. XIII to XV and Chap. XVI, 
whereas the sections mentioned in Chaps, 
XIII to X V, specifically provide for appeala , 
in those Ohapters, s. 215 of Chap. XVI 
is not so prescribed but deals with all mat- 
ters under the Act. But by reason of thear- 
gument which the learned Counsel advances 
we are asked tohold that, although s. 215 ` 
deals with all matters under the Chota 
Nagpur Tenancy Act, it does not deal with ' 
appeal under s. 63, But it is unnecessary ` 
to discuss his argument on that point by 
reason of the fact that s. 258 of the Chota 
Nagpur Tenancy Act seems to me to Settle 
all the matters in dispute in these cases so 
far as jurisdiction to hear appeals is con- 
cerned. Section 258 provides ‘ Save se ' 
expressly provided in this Act, no suit shall 
be entertained in any Courtto vary, modify 
orset aside, either directly cr indirectly, 
any order or decree of any Daputy Oommige ' 
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sioner or Revenue Officer in any suit, ap- 
plication or proceeding under section " and 
then there are set out the numbers of the sec- 
tions including s.63—‘‘except on the ground 
of fraud or want of jurisdiction”, and then 
comes the most important part of the sec- 
tion —“and every such decision, order or 
decree shall have the force and effect of a 
decree of a Civil Court in a guit between 
the parties and, subject to the provisions 
of' this Act, relating to appeal, shall be 
final.” 

Now the last part of this section seems to 


me to go tothe very root of the argument 


which has been addressed to us. It says 
that an order under s.63 shall have the 
force and effect of a decree of a Civil Court, 
Whatever may be said regarding the pro- 
cedure to be adopted in the hearing of an 


application under s. 63, it is.obvioustfrom . 


this section that when once that order has 
been made it is in effect a Civil Court dec- 
ree, and consequently it follows that any 
procedure to be adopted by a party subse- 
quent to the making of that order cannot 
be governed by the Oode of Criminal Pro- 
cedure but being, as it states, a Civil Court 
decree it must be governed, unless there 
bespecial provisions in the Act, by the 
Code of Civil Procedure. However, in my 
judgment, this Act does lay down a ‘special 
procedure relating to all proceedings under 
the Act, it does providea method of appeal, 
and, therefore, the proceedings which are 
before us must be governed by the sec- 
tions which make those provisions. Section 
215 is the section to which I refer. It pro- 
vides: “All orders passed by a Deputy Com- 
missioner under the foregoing provisions of 
the Áct"—then it makes exceptions—“shall 


^. beappealable to the Commissioner, or if 


passed by a Deputy Oollector exercising 
powers of a Deputy Commissioner, to the 
Deputy Commissioner.” Whatever else 
‘maybe said of that section this much must 
be said that there is no restriction in the 


class of proceedings to whith it refers. The ` 


expression used"in the section is “all orders 
passed by," and, in my judgment, it covers 
the order which is mentioned in s, 63. Bec- 
tion 63 uses the expression ‘‘ may in à sum- 
‘mary proceeding by order impose on the 
- landlord or on his agent." As I have stat- 
ed, it is clear that the order therein refer- 
red to comes under s. 215 and the appeal is 
“to the officers named therein. No ‘more 
need be said in regard to the matter ex- 
` gepting perhaps that from what one can 8ee 
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from the judgment. of the Sub-Divisional 
Officer the evidence which was adduced: in 
the enquiry under s. 110 was used’ in pro- 
ceedings under s. 63. That seems to me, 
to be not altogethér, to say the least of it, 
the proper procedure to adopt, but I say no 
more in regard to that. : 

The result of my finding is that this Rule 
must be discharged. 

Adami, J.—I agree, t 

A, N. A, Rule discharged, 


PATNA HIGH COURT. 
Orvin Revision No. 319 or 1927, | 
November 30, 1927. 
Present :—Mr. Justice Kulwant Sahay. 
Musammat NANUBATI—DEFENDANT— 
PES S ‘PETITIONER go 


ENS p VINGUS : : E eae RRA 
BHAIO CHAUDHRY-—PLAINTIFF— 
OPPOSITE Panty. : 
Civil Procedure Code (Act V of 1908), s. 12—Decre 
against wrong legal representative—Subsequent suit 
against true legal representative, maintainability of. 7 
The institution ofa suit and obtaining of a decreé ~ 
against a wrong person as legal representative. of 
another is not a bar to the institution of a sub- 
sequent suit on the same cause of action against the 
real legal representative. [p 559, cols. 1 & 2.) 


Civil revision from a decision of the . 
Munsif, Madhubani, dated the 8th April, 
1927, = ; 

Mr. Brij Kishore Prasad, for the Peti- 
tioner., -> . ee 

Mr. D. L. Nandkeolyar, for the Opposite 
Party. n: 4 

JUDGMENT.—The | plaintiff-opposite 
party instituted a suit against the petitioner 
on the basis of a hand-note executed by one 
Musammat Thakni, who was the mother- 
in-law ofthe petitioner. Musammat Thakni 
died without satisfying her debt. The 
plaintiff thereupon instituted a suit against 
one Pearey Pasban onthe allegation that 
he was the heir of .Musammat Thakni. 
The suit was decreed but subsequently 
there was some litigations in the Land 
Registration Department between Pearéy 
Pasban and the petitioner each claiming 
to be in possession of the properties of 
Musammat Thakni as her- heir. In those 
prceeedings, ihe present petitioner was 
registered in respect of the properties of 
Musammat Thakni as her heir: The plaint- 
iff thereupon instituted the present suit 
on the basis of the same hand note egairat 
the petitioner, 
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The defence was that the plaintiff, having 
already obtained a decree on the basis of 
the hand-note against  Pearey  Pasban, 
could not maintain afresh suit upon the 
same hand-note against the defendant: peti- 
tioner. Secondly, it was contended that 
the hand-note was not executed by Musam- 
mat Thakni and that the loan had not been 
taken at all by her. 

The learned Judge of the Court of Small 
Causes has held that the suit was maintain- 
able and that the hand-note was executed 
by Musammat Thakni on receipt of the 
money and he has accordingly made a 
decree against the present petitioner. 

It is contended on behalf of the peti- 

- tioner that tbe present suit was not 
maintainable. It isstated that the peti- 
tioner is in possession of the properties 
not asthe heirof Musammat Thakni but 


as the heir of her husband. In the plaint . 


the plaintiff distinctly stated that the peti- 
tioner was claiming as the heir of Musam- 
mat Thakni and she was in possession of 
the -properties left by Musammat Thakni. 
In her written statement the present peti- 
tioner admitted that she was the heir and 
stated that Pearey Pasban was not the 
heir, and further that she was in posses- 
sion of the properties of Musammat Thakni 
and was registered inthe Land Registra- 
tion Department in respect thereof. It is, 
therefore, admitted by the defendant-reti- 
tioner that she isthe heir of Musammat 
Thakni and that Pearey Pasban against 
whom the plaiatiff had previously obtained 
his decree is not the heir. The plaintiff 
says that his decree against Pearey Pásban 
has become infructuous and that it is 
incapable of execution as against Pearey 
Pasban, because Pearey Pasban was liable 
only to the extent of the assets that he 
had inherited from Thakni; and according 
to the allegation of the present petitioner 
herself, Pearey Pasban is not the heir of 
Musammat ThHakni and is not in posses- 
sion of the assets left by Musammat Thakni, 
and she admits that she is in possession 
of the assets left by ‘Thakni. Under the 
circumstances the plaintiff could clearly 
maintain the suit against the present peti- 
tioner. Section 12 of the Code-of Civil 
Procedure bars afurther suit in respect of 
the same cause of action only where the 
plaintiff is precluded by rules from institut- 
ing a further suit in respect of any par- 
t.cular cause of action. In the present 
case there isno rule which prevents the 
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plaintiff from instituting a fresh suit on 
the same cause of action. It being the 


-common case that the person against whom 


the previous decree was obtained is not 
the heir of Musammat Thakni, the previcus 
decree could not be executed against that 
person and, therefore, the previous suit and 
the decree obtained has become infructuous. 
Under the circumstances, the ledrned Judge 
in the Court below was right in finding 
that the present suit is maintainable. 

-The question as regards the genuineness 
of the hand-note and the passing of the 
consideration has been found in favour of 
the plaintiff, and there’ is no reason to 
interfere with that finding. . 

This application is dismissed with costs : 
hearing-fee one gold mohur. 

A. NL A. A pplication dismissed. 





PATNA HIGH COURT. 
CriminaL Revision No. 765 or 1927. 
February 27, 1928. 

Present:—J ustice Sir Jwala Prasad, Kr, 
JANKI RAM AND oTHERS—PET:ITIONEES 
versus 
SAUKHI PANJARA AND ANOTHER— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 188— 
Encroachment, removal of —Long user by party, effect 
of—Jurisdiction of Criminal Court—Pre-existing 
rights can be enforced only in Civil Courts. 

Along user by a person of what is claimed to be 
a part of the public way may be taken as a bona fide 
assertion of claim ousting the jurisdiction of the 
Criminal Court to passa summary order under s. 133 
Criminal Procedure Code, against him. Vice versa, a 
long user by the public of a place as a part of a public 
road or way raises a presumption of relinquishment 
by the owner thereof of his right over it. [P 560, col; 2. 
. In proceedings under s. 133 of the Criminal 
Procedure Code the Criminal Court has to main- 
tain the possession as found at the time and the 
right, .if any, an aggrieved party had before the 
proceedings can only be revived by the decision of a 
competent Court in their favour. [ibid.] J 

Applieation for revision against an order 
of the Sessions Judge, Monghyr, dated the 
14th September, 1927, affirming that of the 
Deputy Magistrate, Monghyr, dated the 13th 
August, 1927. LAN 9 

Messrs. Fazl Ali and B, P. Varma, for the 
Petitioners. 

. Mr. S. N. Bose, for the Opposite Party. 


JUDGMENT,—This is an application 
against an order.of the Sessions Judge 
of Monghyr, dated the 14th September, 
1927, confirming that of the Magistrate, 
dated the 13th August. ] 


560: 
The petitioners applied to the Magistrate 
for directing the opposite party to remove 


an encroachment from apubliclane, "There. 


is a lane bearing Cadastral Survey No. 
387 from south to north and meets an- 
other publie lane bearing Survey No. 351. 
Near the junction of the two roads on the 
west is a well West of that is plot No. 
138 which belongs to the opposite party. 
The well also belongs to them. On the 
south of the wellby digging the opposite 
party discovered a sort of chabutra touch- 
ing the southern step of the well. The 
chabutra is about L foot 10 inches in length 
on the road-side, This along with the 


width of the road on that point, which. 


measures 6 feet: 4 inches, would make the 
width of the lane 8 feet 9 inches. 
upper part of the road above north of 
the disputed point measures about 8 feet. 
The Oadastral Survey,. which took place 
‘over 12 years ago, shows the ‘disputed 
portion as part of the publiclane No, 387. 
The learned Sessions Judge says so and also 
the “Amin who was originally deputed to 
measure the place and find out whether there 
was an encroachment, 

Undoubtedly, therefore, the disputed 
portion marked green ABC below the 
step of the well on the south of it is an 
encroachment of the lane as shown in the 
Cadastral Survey. 

It is urged that the small platform was 
covered with earth ahout 2 feet high and 
came to be on the same level with the lane 
and hence it was not’ discovered by the 
opposite party as to whether it was part 
of the road or not, it being found by dig- 
ging that there were bricks and chabutra 
underneath the covered portion. The op- 


posite party claim it as part of their well: 


and made originally for the convenience 
of the low class people for sitting and 
drinking purposes. This user, however, 
discontinued some time before the Cadas- 
tral Survey took place and I wonder what 
the low class people who were using it be- 
fore have been doing so long and how 
they are likely to be inconvenienced by 
letting this portion to remain as a part 
ofthe lane. The presumption is in favour 
of its being a part, of thelane. The Court 
below has accepted it by saying that the 
- bricks and platform must have at one time 
formed part ofthe lane. No explanation 
has been given as to why if was allowed 
to be buried under earth for so long a 
time, If by conduct and acquiescence it 
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was allowed to be used as a part of the. 
road before the Oadastral Survey took 
place those interested in it must be pre- 
sumed to have relinquished their claim to. 
it. They have to establish their right to. 
the lane by showing not only that at one 
time they had the right but that they have 
still a‘ subsisting right. A long user by a. 
person of what is claimed to be a part: 
of the public way may be taken as a bona’ 
fide assertion of claim ousting: the juris-^ 
dietion of the Criminal Court to pass a 
summary order under s.133 against him. 


,Vice versa, a long user by the, public of 
‘a place as a part of a public road or way | 


raises à presumption of relinquishment by 
the owner thereof of his right over it. The - 
Oriminal Court has to maintain the. pos- 
session as at present found, and undoubt- 
edly the land in dispute at present is a 
part of the publie road as shown in the 
Oadastral Survey; and the right, if any, 
of the opposite party was probably buried 
with the chabutra itself and can only.be 
revived by the decision of -a competent 
Court in their favour, 

The opposite party do not want to use- 
the disputed land except for.the purpose 
of maintaining it as chabutra for low class 
people to sit thereon and to draw the 
water of the well for drinking purposes, 

The first party undertakes to pave the 
lane No, 387 from the point E to B. includ- 
ing the disputed land in question and also 
to the south of it in lane No, 351 at the 
junction up to point Cin orderthat the 
lane may serve both the purposes, of its 
being used as a road by the public and for 
people to sit there while using the well, 
This the first party can only do on behalf 
of the public and as a member thereof 
without claiming any personal right to 
himself in the lane, . 

The orders ofthe Courts below are set 
aside, the Ruleis made absolute againat the 
opposite party and it is hereby directed 
that the second party do fill up the 
encroachmentas shown in the plan (Ex. 5) 
ABO and A to E, NE 


B. K. P, Ordér sèt aside, 
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ALLAHABAD HIGH COURT. 
SECOND Cavin ArPEiL ‘No. 1650 oF 1925, 
> = ^ duly 25,1927. os | 
- Present:—Mr: Justice Iqbal Ahmad - 

: and Mr, Justice Sen. : 

-SHIAM LAL--PLAINT;FF—APPELLANT 

.. _ versus : 
JAGDAMBA PRASAD AND ANOTBER - 

—Derenpanrs— RESPONDENTS. 

Mortgage--Right to redemption and foreclosure co- 
extensive—Mortgage for fixed term—Provision for 
redemption ‘within’ the period—Right to redemption 
—'Andar miyad', meaning. of—Stipulation, that mort- 
gagee may redeem: without mortgaging or ‘selling, ‘en- 

forceability of--Clog, . : Rea 
In the absence of any agreement expréssed or ime 
plied to the contrary, the right to redeem and the 
right to foreclose must be regarded as co-extensive. 

[p. 562, col, 1.] fe aS es 
A stipulation in a mortgage for a fixed term that 
the mortgagor may redeem ‘andar miyad’ is not. en- 
ough to evidence & contract to the effect thatthe mort- 
Eagor is given a right to redeem before the ex- 
piry of the stipulated period for which the mortgnge 
` is effected. [ibid] . : : 
Per Sen, J.—A provision in a mortgage for a 
fixed period that if the mortgagor pays the morte 
'Bage-money from his house without selling or mort- 
gaging’ before the expiry of the stipulated period 
he would be entitled to redeem -is not a clog on res 
demption but is merely, a personal concession in 
favour of the mortgagor. [p. 563, col. 1.] : 

Ram Soran Lal v. Amrita Kuar (5), distinguished: 
Second appeal-from a decree of the 


Additional Judge, Cawrpore, reversing 


that of the Second Subordinate Judge. 

Mr, Narain Prasad Asthana, for the Ape 
pellant. ^ ^ 

Dr. K.N, Katju; for the Respondents. 


. JUDGMENT. 


Iqbal Ahmad, J.—This is'a:plaintiff'a 


appeal and arises out of a suit for re- 
demption of a mortgage, dated the 4th of 
February; 1922, executed by Udai Singh, 
in favour of the defendant-respondents, 
Jagdamba Prasad and Debi Oharan, for. 
& sum of. Rs. 1,500, The plaintiff pur- 
chased the equity of redemption on the 
8th of July, 1922, and deposited the 
mortgage money in: Oourt, dn the 16th of- 
November, 1923, under the provisions‘ of 
B, 83 of the Transfer of Property Act and 
as the mortgagees did' not withdraw the 
money and cónsent to the redemption of 
the mortgage, the plaintiff appellant filed 
the suit giving rise’ to the present appeal,- 


The defence to the suit waa that the . 


üsufruetuary: mortgage sought to be re> 
desmed by the plaintiff was for a term 
of 15 years certain, andthe suit having 
been: filed: before the expiry of that term 
was premature, — f 
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'' The tris] Court held that though the 
“mortgage was for aterm of 15.yeara, the- 
.mortgagor was given aright to redeem 
‘the mortgage before the expiry of that 
period, provided he paid the mortgage 
“money from his own pocket and not by 


raising the same by a mortgageor sale ` 


of the mortgaged property. It further- 
held that the condition’ embodied in the 
‘mortgage-deed that the ‘mortgagor would 
be entitled -to redeem before ‘the ‘expiry 
of 15 years only on condition of paying 
the mortgage money from his own pocket 
constituted a fetter on. the equity: of rae 


demption and, therefore, the plaintiff aps ` 


pellant, notwithstanding the fact thatthe: 


. Buit wasfiled before the expiry of 15 years, 
was entitled to a decree. 


On appeal by the defendants, the lower .. 


|. Appellate Court held that the condition 
' referred. to above was a grace and a cone 


cession given 


constitute a clog on the ‘equity of re. 
. demption. In that viewof the case the 

lower Appellate Court reversed the decree 
. of the trial-Court and dismissed the 
plaintiff's suit. < 


right of the mortgagor to redeem tha 


‘mortgage before the expiry of the stipulate’. 


„ed period by allowing him to do so only 


‘on condition of paying thé "mortgage : 
“money from his own pocket and not by ' 
‘raising the sameby a mortgage or salé of " 
"the mortgaged property is a clog on the. ' 
right of redemption and is bádin “law. In 


the'viewthat I take ofthe true interpretes, 


"tion of the mortgage-deed: this’ question’ ` 


. does not, arise. ` 


In my opinion the mortgage was for a - 
term of 15 years certain and no:optión -wag 


‘given to the mortgagor to redeem’ the 


mortgage before the expiry of 15 years, .. 


“The document, after, résiting’ that the 


‘mortgagor had usufructuarily mortgaged.. ` 


the property for a term of15 years viz. 
; from Eharij 1330 to the end of 1344 Fasli 


to the mortgagor by the- 
.mortgagees and could only be exercised. . 
by the mortgagor himself and did not - 


It is argued on behalfof the plaintiffs. 
. appellant that the restriction put on tha . 


in favour of the mortgagees, proceeds ag . 


folows'— > - 


‘the mortgaged property nor. the mort- 
 gagees vili be entitled to interest on the 
mortgage money, yes. ANG, aiter payin 

he mortgage money from my own houng 


“And itis agreed that neither the morte » 
"gagor will be entitled to the usufruct of 
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l would redeem the mortgaged property 
-Within the period fixed. lf I pay after 
mortgaging orselling the property to some 
other person, then the mortgagees will be 
entitled not to accept the money and not 
to quit possession. In case of default 
and non-payment of the principal money 
the mortgagees will be entitled to obtain 
proprietary possession over the mortgaged 
property by suit and then this very mort- 
gage-deed will be deemed to be a sale-deed 


and the mortgage money to be sale cons, 


sideration.........and the mortgagees are 
authorised to bring suits for arrears and 
enhancement of rent... se till the 
period fixed by this mortgage. Therefore, 
I have executed this usufructuary mortgage- 
deed containing terms of a conditional sale 
' fora period of 15 years". 


It is well-settled that in the absence of 
any agreement expressed orimplied to the 


contrary the right to redeem and the right - 


to foreclose must be regarded as co- 
extensive vide Vadju v. Vadju (1). In the 
present case there can be no doubt that 
the mortgage was made for a period of 
15 years certain. The only question is: 
doesthe decument evidence any contract 
by which the . mortgagor, notwithstanding 
the fact that the mortgage was fora 
period of 15 years, was given the right to 
redeem the mortgage before the expiry of 
thatperiod? < 


Reliance is placed by the learned Counsel. 


for the appellant on the following sen- 
tences in the mortgage-deed in support of 
his contention that the mortgagor was 
given such a right:-— 

“Aur mublighan zar-i-rahin apne ghar se 
ada kar ke hagiyat marhuna andar miyad 
fak-i-rahin kara lunga. Agar kahin rahin 


wa bai karke ada karun to murtahin rupiya ` 


na lewen aur qabza na chhoren" ' 


As already observed above, 1 am unable 
toagree with this contention. lt seems to 


methatthe mere use of the words “andar - 


‘miyad” in the mortgage deed is not enough 
to evidence a contract to the effect that 
the mortgagor was given a right to re- 
deem before the expiry of the stipulated 
period for which the mortgage was effected, 
As observed in the case already cited, the 
use ofthe word "within" is not asufficient 
indication of "the intention of the parties 
that the ordinary principle should not 


M 6 B, 29; 8 Ind, Dee, (s, &) 16, 
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prevail with respect tó the mortgagor and : 


that.he might redeem in a less period than 
ten years. 


expression than that word if the intention 


were that the mortgagor's position was to: 


be more favourable. than that of the mort- 
gagee". = 

Ifit was intended by the parties to the 
mortgage transaction thatthe mortgagor 
could redeem the: mortgage before the 
expiry of the stipulated "period, I should 
have expectedinthe mortgage-deed some 
clear’ expression of that intention by 


We should expect some stronger | 


inserting some such words as “even before | 
the expiry of 15 yearsthe mortgagor will ’ 


be entitled to redeem the mortgage". Ifit 


wasintended by the passages from the © 


mortgege-deed quoted above, to give the 
mortgagor the right 
the expiry of the 
would have further expected in the mort- 


gege-deed some conditions on whichthe . 


mortgage was to .be redeemed on the 
expiry of that 


to redeem before -: 
stipulated period, one 


period; but there is no 


such conditionin the deed. The conclu- . 


sion, therefore, is permissible that the 
condition noted above had 


in which the words "andar miyad" occur 
points to the conclusion that those words 


reference to . 
redemption on the expiry of the period of ` 
16 years. It appears to me that the context . 


had reference to the period fixed forthe - 


redemption of' the 


any time before the expiry of 15 years to 
redeem the mortgage. lfit was not the 


intention one would have further ex-. 


pected that the subsequent clauses in 
the deed, giving the mortgagees aright 
to institute suits for arrears and enhance- 
ment ofrent ete., for a periodof 15 years 
would have been qualified by some 
condition to the effect that if the mort- 
gage was redeemed before the expiry of 
15 years the powers conceded to the 
mortgagees by those clauses would come to 
an end, . 

For the reasons given above I hold that 


-the mortgage sought to be redeemed was 


fora period of 15 years certain and no 
option was given to the mortgagor to 


redeem the mortgage under any cir- 
cumstances before the expiry of that- 
period. I would, therefore, dismiss the: 


appeal. 


mortgage and were., 
not intended to entitle the mortgagor at 


Sen; J.—This appeal arises out of a - 


ruit for redemptionof & mortgage, 


dated ^ 
the 4th of February, 1922, Tt ig not the 
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original mortgagor who seeks to redeem. 
The person who seeks to redeem is the pur- 
chaser of the equity of redemption under à 
document, dated the 8th of July, 1922. 

Thesuit was resisted on the ground 
thatit was premature; that the mortgage 
was fora term of 15 years certain; that 
before the expiry ofthe said period it was 
not open to any person deriving title 
from the mortgagor to ask to redeem the 
property and that any condition in the 
mortgage bond allowing redemption to 
the mortgagor before 15 years was a per- 
sonal concession tohim and could not he 
availed of by his transferee. 

The whole case hinges upon a construc- 
tion of the mortgage bond. It is unneces- 
sary for me to re- produce the terme which 
have beenset out in the judgment of 
my learned brother. As has been seid 
above, the parties originally contemplat- 
ed to mortgage the property for a period 
of 15 years certain, but it was further agreed 
between the parties that if the mortgagor 

aid the mortgage money from his own 
rouse he would be entitled to redeem the 
property "andar miyad ",thatis, before 
the expiry of the 15 years. The mortgage- 
deed further provided that the mortgagor 
will not be entitled to redeem the property 
by mortgaging or selling it to another 
pariy. 

Now what does the expression “ andar 
miyad” mean? If the matter were res 
integra, I would be prepared to hold that 
“andar miyad " meant before the expiry of 
15 years and that according to the stipula- 
tions contained in the mortgage bond the 
suit was not premature. 

In every mortgage transaction, in the 
absence ofa contract to the contrary, there 
is a reciprocity of mutual rights and 
obligations between the parties and the 
rights of the mortgagee to sell or to 
foreclose are co-extensive with the right 
of the mortgagor to redeem. The mort- 
gagee cannot sue to call in his money 
before the stipulated period any more 
than the mortgagor can seek to redeem 
before that period has run out. This is 
the general rule but it may be varied and 
qualified by a special contract. In the 
case of Bakhtawar Begam v. Huszint 
Khanam (2) their Lordships observe that 


(2) 23 Ind. Gas, 355; 36 A. 193 at p. 199, 18 C, 
^V. N. 586; 26 M. L. J. 474; 12 A, L. J, 47; 19 0, 
L. J. 415; (1914) M. W. N. 411; 15 M, L. T. 232; 18 
Bom, Ja B dif; ] LW. 813; 41 T. A, EL (T, Q) 
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“ordinarily, and in the absence of special 
condition entitling the mortgagorto redeem 
during the term for which the mortgage is 
created, the right of redemption can only 
arise on the expiration of the specified 
period. But there is nothing in law to 
prevent the parties from making a provision 
that the mortgagor may discharge the debt 
within the specified period and take hack 
the property. Sucha provision is usually 
to the advantage of the mortgagor.". 


In a number of cases it has been held ` 


that where the mottgage bond was couched 
in terms similar to the one which is before 
us, and provided that the morigage was 
redeemable in or within a certain number 
of years, the stipulation in question must 
be taken to mean thatit was not redeem- 
able till after the expiry of the aaid 
term, Raghubar Dayal v. Budhu Lal -(3) 
and Husaini Khanam v. Husain Khan 
(4). Following the cursus curiae I must 
hold that if the mortgage-deed provided 


that the mortgage was redeemable in or ' 


within 15 years, the mortgage was not 
redeemable till after the expiry of the 
fixed term. 

The mortgage-deed, however, provides a 
special term that if the mortgagor pays 
that mortgage money “from his house 
"without. selling or mortgaging” before 
the expiry of the stipulated period, he 
would be entitled to redeem. I do not 
find anything unreasonable or unconseion- 
able in this agreement. The original 
contract was to create a mortgage for a 
fixed term. The mortgagee relaxes the 
rigidity of this agreement as to the period 
of the mortgage in favour of the mortgagor, 
but upon certain terms. He is reluctant 
to pe ousted by another mortgagee or vendee 
before the expiry of 15 years, but he ig 
more tender to the mortgagor. 
stipulation in question does not amount to 
a clog on the equity of redemption, The 
learned Counsel for the appellanttakes his 
stand upon the case of Ram Saran Lal v. 
AmritaKuar (5). It appearsto me that the 
factaof the case were very different from the 
facts of the case now under appeal. In that: 
case a mortgage by conditional sale wag 
made by the execution of two contempo- 
raneous documents executed in the year 


(3) 8 A, 95; A, W. N. (1880) 13; 4 Ind, Dec, (x, s.) 


099, 
(4) 29 A, 471; A. W. N. (1907) 133: 4 A. L, J. 273 
NANA WN (1831) 35 6 


4 Ind. Dec, (x, B) 


walt ~ 
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1862 which provided that the mortgage 
was to operate for a term of 10 years. The 
documents further provided that if the 
mortgagor desired to redeem he could do 
80 with his own money and not with any 
borrowed capital., The period of ten years 
expired in 1872. In 1878 a person claiming 
to be the transferee from the original 
mortgagor sought to redeem themortgage 
and was met with the plea that according to 
the termsofthemortgege the right toredeem 
was restricted to the mortgagor himself and 
could not be availed of by his transferee, 
This plea was repelled by this Court 
which described the stipulation in the bond 
as wanton, arbitrary and oppressive. In 
that case that stipulation raised an absolute 
bar to redemption except in the cas3 of 
the mortgagor himself and with a further 
restriction that he was not to redeem with 
borrowed capital. Inthe present case 
there was no legal bar to the parties making 
a mortgage of the property for a term of 
\15 years which in the. normal course of 
things would not be redeemable before 
the expiry of the said term. Where, however, 
indulgence is granted by the mortgagee ‘to 
the mortgagor, namely, that without 
borrowing money, without selling or mort- 
gaging, if he were: to offer the money to 


the mortgagee before the expiry of 15 years,- 


the mortgagee should have no objection 
to allow the property to be redeemed, there 
does not seem to me to be any equitable 
ground for considering that a condition of 
this description was not legally valid or 
“enforceable, The rigidity of the original 
contract that the mortgage was not redeem- 
‘able fora period of 15 years is, by reason 
‘of this special contract, relaxed in favour 
‘of the mortgagor but it is an indulgence—a 
concession and nothing more. The plaint- 
.if-appellant is not entitled to the benefit 
‘of this concession. I hold that the case 
‘has been rightly decided by the Court 
below, I would, therefore, dismiss the 
‘appeal with costa, E 

' By. the ourt.--The appeal is dismi- 
Bed with costs, 


^A, NS A, l Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Mi8CELLANEOUS OABE No. 1028 or 1927, 
January 13, 1928, 
Prezent:—Mzr. Justice Sulaiman and 
Mr. Justice Kendall. 

DEOKI AND OTHERS—PETITIONERS : 

versus . 
JWALA PRASAD—Opposits: Parry, 
Civil Procedure Code (Act V of 1908), O. XXIII, 
r. l—Withdrawal of appeal, effect of—Decree of 
lower Court not superseded—Amendment of decree— 
Proper Court. à 3 
Whenan Appellate Court does not judicially deal 
with the matter of a suit but merely permits an 
appeal to be withdrawn so that the decree of the 
Court below is left intact, it cannot be seid that it 
has confirmed the decision appealed from, It 
merely recognises authoritatively thatthe appellant 
does not wish to go on with his appeal. 

_An Appellate Court has no power toamend the 
decree after it has permitted the appellant to with- 
draw his appeal. : 

Abdul Majid v. Jawahir Lal (1), Nand Lal Saran 
v. Dharam Kirti Saran (2) and Pitamlal v. Balwant 
Singh (3), relied on. . . 

Mr. Panna Lal, for the Applicants, 

Dr. K. N, Katju, for the Opposite Party. 


JUDGMENT.—This is an application: 
for an amendment of our decree, It appears 


that in & partition suit the claim. was 


decreed and in its judgment the Court. 
below directed that mesne profits should 
be ascertained in the execution department. 
This direction was not incorporated in the 


--decree which was prepared by the Court . 


below. The defendants appealed to the 
‘High Court but the plaintiffs did not file 
any cross-objection, On the date whén 


‘the appeal came up for hearing the defend- 


ants withdrew their appeal without liberty 
to institute a fresh appeal. They were 
made to pay the costs of the opposite party. 
An oral request was made atthat timie for 
the amendment of the decree of the 
Court below which we declined to entertain 
at that stage, . 7 

In ovr opinion when the appeal was 
withdrawn the order which we passed on 
that occasion granting permission to with- 
draw the appeal under O. XXIII, r. 1, wes: 
Dot a decree so as to supersede the decree 
of the Court below. When an: Appellate 
Court does not judicially deal with the 
matter of & suit but merely permits an’ 
appeal to be withdrawn so that the deciee 
.of the Court below is left intact, it cannot 
be said that it has confirmed the. decision 
appealed from. It merely recognises au- 
thoritatively thet the appellant does not 


' wish to go on with his.appeal, We. ma 


y 
refer i6. the case of Abdul Majid v, 


.ment—Magistrate's power to 
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Jawahir Lal (1) whera their Lordships of 


the Privy Council laid down this proposi- 


tion with regard to an appeal which had 
been dismissed for want of prosecution. 
This case was:followed in Nand Lal Saran 
v, Dharam Kirti Saran (2) where the 


Appellate Court. had -held that no appeal 
in fact lay to that.Court, 
.ease.of this Court vie, Pitamlal v. Bal- 


There is another 


want Singh (3) to.the same effect. We are 


of opinion thatthat principle applies to an 
equal extent to the case where the appeal is 


withdrawn. We cannot,.therefore, amend 


‘the decree of the Court. below. 


_ The result, therefore, is.that this applica- 
tion must be dismissed with costs. 

ALN. A. Application dismissed. 

(1) 28 Ind. Cas. 649; 36 A. 350; 12 A.L. J, 624; 16 
Bom. L. R. 395; 18 O. W. N. 963; 19 C. L, J. 026; 
27 M. L. J. 17; (1914) M.. WN, 485; 16 M. L. T. 44; 1 
L. W. 483 (P. O). 
, -(2) 94 Ind Oas. 961; 24 A. L. J. 465; A. I. R. 1928 
All. 440; 48 A. 377. < 

(3) 88 Ind. Cas. 396; 23 A. L. J. 518; L, R. 6 A, 424 


, Civ.; À. T. R. 1825 All. 558. 
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ALLAHABAD HIGH COURT. 
OgIMINAL Revision No. 678 oF 1927. 
January 6, 1928. j 
Present :—Mr. Justice Ashworth. - 
Bohray JUGUL.Ki1SHORE-- 
ACCUSED—APPLICANT 


versus ; 
EMPEROR—Oprostts Parry. 
Criminal Procedure Code (Act V of 1898)g ss. 188, 
140—Nuisance proceedings—Death of party—Abate- 


| continue proceedings 
against successor. 


' ‘As soon as a person against whom an order has 


been made under Chap. "X of the Oriminel Procedure 
Code dies, the order ceases to have further effect 
sid a o I not be entitled to nct under 
B. 2). ` 


Criminal revision from. an order of the 


-Sessions Judge, Muttra. | 


Dr. N. C. Vaish, for the Applicant. 
‘Mr, Waliullah (Assistant Government 


Advocate), for the. Crown. 


JUDGMEN'T,—In this case a notice 


-by a Magistrate was issued unders. 133 of 
the Oriminal Procedure Code to one Jugul 
Kishore as trustee or manager of a temple 


to remove.a certain alleged encroachment 
overs publicdrain, He applied in revision 


revision to.this Court, and an orderstaying 
the carrying outef the order was issued by 
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this Court, Mesn while Jugul Kishore died, 
The cage was postponed by this Court in 
order to find out for certain that the trustee 
was dead and also to enable Dr. Vaish, 
who was the Counsel af the deceased trus. 
teg, to find out the wishes of his successors 
in-office... POE : 
Dr. Vaish appears to-day and says it is a 
fact that.Jugul Kishore is.desd. He asks 
for postponement for the -purposes of ascer- 
taining the wishes of the. successor-in-office 


‘ag that-successor has promised to: come ‘to 


-Bpent. 


Court to-day but:hasnot yet come, | 

n my opinion this: application in revision 
may be dismissed as no longer required. 
An order unders. 133 of the Oriminal Pro- 
cedure Code, and, any order under the 
subsequent sections isan order against & 
particular individual. When that indivi- 
dual dies, the order must :be considered 
Ifthe Notified Area Committee find 
it necessary to issue another order against 
his suceessor-in-interest, they must take 
Separate proceedings. ~ ` i 

Itis true that the order against the de- 
ceased trustee became -absolute and -that 
the Magistrate under.s, :140 (2) could have 


"himself had the obstruction removed in 


the absence of any injunction by this Court, 
The Magistrate has not had the obstruction 
removed up to this day owing to pendency 
of proceedings in revision in this Court, 
1f this application in revision is dismissed, 
‘St will follow that the injunction of this 
Court will cease. But I am of-the opinion 
that.as soon as a-person against whom 
an order has been .made under Chap, 
X of the Criminal Procedure Code dies, 
the order ceases to. have further effect and 
& Magistrate would not be entitled to. act 
under a. 140 (2). l : DM 

For the. above reasons this- application in 
‘revision is dismissed on-the ground that 
the person making it has -died. . I hold 


„thet his successor-in-office has no locus 


standi. On the other hand, I-hold that 


that successor-in-office i8. in no way bound 


‘by the order made against the deceased 
nor can the Magistrate take any steps in 


pursuance’ of that order. A fresh order 


will -have to:be obtained against the suc- 


'cessor-in office. . ' 


^ 


ANA. | Application- dismissed, 


.to the Sessions Judge but his application A 
"was rejected. He applied again in further 
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ALWABABAD HIGH COURT. 
Bzcoup Orvin Appray No. 1138 op 1925, 
November 26, 1997. 
Present:-—Mr. Justice Ashworth and 
Mr, Justice Kendall. 
BISHESHAR PATHAK AND OTHERS— 
. DBFENDANTS ~AP:BLLANTS 


. versus 
RUP NARAIN SINGH—P antireF— 
RESPONDENT. 
' Minor—Lease by minor—Lessee put in possession— 
Lease set aside on ground of minority—Lessee's 
might to refund of consideration paid. 

Where a lease executed by a minor is set aside on 
the ground of minority of the lessor, the lessee who 
is in possession will not be turned out unless the 
sum actually paid by him as consideration for the 
lease is refunded to him. 

Bahoran Upadhya v. Uttamgir (1), applied, 

Second appeal from a decree of the Dis- 
trict Judge, Benares, modifying that of the 
Subordinate Judge, Jaunpur, : 

Messrs, Haribans Sahai and Mushtaq 
Ahmad, for the Appellants. 

Mesars, Surendro Nath Sen and B. Malik, 
for the Respondent. 


JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff 
against the appellants for a declaration 
setting aside two deeds executed by him 
in their favour. One was a sale of zemindari 
property and the other was a leaseof sir 
lands. .The plaintiff claimed to have been 
a minor when he executed these deeds, 
The trial Court dismissed the suit in res- 
pect of thesale-deed on the ground thet 
the plaintiff had been of age when he 
executed these deeds but allowed the suit 
in respect of the lease onthe ground that 
9, perpetual lease for a sum paid in advance 
in respect of occupancy rights arising from 
the sale of sir land was illegal. 

In appeal the District Judge differed 
from the lower Court's finding as to the 
plaintiffs majority at the time of the 
execution of the deeds. He found that he 
was 8 minor and gavethe plaintiff a decree 
cancelling both the sale-deed and the lease 
on condition of certain payment to the 
defendants. This appeal by the defendants 
‘js based on the ailegation that certain 
sums notallowed by the District Judge 
should have been allowed to them, ` 

Dealing with the sale-deed for which the 
consideration was Rs, 1,400, it is common 
ground that the defendants never paid 
Rs. 1,100. As to Rs. 300 it was in discharge 
of apro-note executed by the minor. The 
minor's Vakil in the trial Court admitted 
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thatthe sum of Rm 300 wasactually paid 
to the minor. Atleast this is a construc- 
tion which the appellants’ Counsel would 
have us to put on a certain recorded adr 
mission. On theother hand it is stated 
by the Counsel for the respondent that 
this admission would not cover this alleged 
payment. The admission runs thus: “All 
the documents recited in these two deeds 
have been paid up by the defendants". Yt 
is said that a person cannot pay up him- 
self, In view of the fact that there does 
not appear to have been & denial by the 
plaintiff minor that he really received 
Rs. 800, wethink thatthis admission must 
be taken to cover the payment of Rs, 300. 
As regards the lease, the District Judge 
‘hasallowed to the defendants certain sums. 
But he has not allowed the following four 


sums:— 

1. Re. 171 paid to one Kunj Bihari on 
a mortgage executed bythe minor, . 

2. Rs. 13 paid to a Bank for a sum due 
from the minor, 

3. Rs, 200 price of & camel for the minor, 


an : 

4, Rs. 164 said to be paid at the time of 
registration, L^ s 

The District Judge has not explained 
why he has disallowed these sums. He 
has merely omitted them. The appellants’ 
Counsel urges that his clients are in. posses- 
sion of the leased lands and- that there is : 
authority for holding thatin such a case: 
the lease will not be set aside on the 
ground of illegality,.and the lessee who 
1s really.in possession be turned out, unless 
the sum actually paid as consideration for 
the leass is refunded. He refers to Bahoran 
Upadhya v. Uitamgivr (1) He contends 
that the same principle will apply to a 
case where a deedis set aside on account 
of minority. He also urges that the can- 
celling ofa document onthe ground of 
minority is a matter in which the terms to 
be imposed are entirely within the- discre- 
tion of the Court. m 

We have considered this case zz8«ve find 
that the minor must have been very nearly 
of age when he executed the deeds. In 


-second appeal we are not entitled to go 


behind tbe finding of the District Judge 
that he was a minor but in imposing terms . 
we consider we may takeinto considera- 
tion thefaet that atthe time of execution 
he must have been atleast 16 and that 
he has received substantial benefit. We 


(1) 12 Ind. Cas. 112; 8 A. L. J. 931; 33 A. 179, 
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toneur in the view that where a lease is 
executed bya minor and is set aside on 
terms against a person in possession the 
principle invoked in Bahoran Upadhya v. 
Ottamgir (1) should apply. 

We would also mention thatit appears to 
be admitted by both parties before us that 
the District Judge was wrong in holding 
that the Rs.300 part of the consideration 
for the sale-deed was set off againsta 
mortgage. Asshown above it was sat off 
against a pro-note executed by the minor. 

In conclusion we allow this appeal and 


modify the decision of the lower Appellate : 


Court. The appellants in addition tothe 
sum of Rs. 275 should get the sums 
of Rs. 171, 13, 200 and 164 mentioned 
above, total Rs.548. This total sum of 
Rs. 548 should be added to the Rs. 275 men- 
tioned in the lower Court's judgment as 
payable by the plaintiff before he can get 
the lease cancelled. We also order that 
the decree shall provide for asum of Rs, 300 
being paid by him as a preliminary con- 
dition to his getting the sale-Geedcancelled. 
Any reference in the lower Court's decree 
to a mortgage of Rs. 300 as still subsist- 
ing in favour of Dasrath Pathak should 
be expunged from that decree. Costs 
throughout will be according to success and 
failure. 
Appeal allowed, 


JAN. Ay Decree modified, 


ALLABABAD HIGH COURT. | 
CRIMINAL Revision No. 679 or 1997, 
January 3, 1928. 

Present;—Justice Sir Cecil Henry Walsh 

and Mr, Justice Banerji. 

EMPEROR-—PnaosECUTOR 

VETSUS 
NASRULLAH AND OTHERS— 


OPPOSITE PAwTIES. 

Criminal Procedure Code (Act V of 1898), s. 439— 
Revision—Enhancement of sentence—Inte*ference— 
Principles—Communal maiters—A pplication for revi- 
sion by Government—Object of revision. 

Although the High Court has power to enhance 
the sentence in revision, it will not do so where the 
sentence has been imposed by the lower Court on 
a consideration of the special circumstances of the 
ease and no question of principle is involved. [p. 
568, col. 1.] 

Even in cases of communal disturbance the 
Government should refrain from appealing to the 
revisional jurisdiction of the High Court for en- 
hancement of sentence unless violence has heen 
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done io soma general principle which requires im? 
mediate and authoritative interference. jp, 568, col: 
2 


The object of s.439, Oriminal Procedure Code, is 
to confer upon superior Criminal Courts a kind of 
paternal or supervisory jurisdiction, in order to 
correct miscarriage of justice arising from mis- 
conception of law, irregularity of procedure, neglect 
of proper precautions or apparent harshness of 
treatment; which has resulted, on the one hand, in 
some injury to the due maintenance of law and 
order, or on the other hand, in some undeserved 
hardship to individuals. [p. 568, cols. 1 & 2.] 

Oriminal revision from an order of the 
Officiating Sessions Judge, Azamgarh. 


The Government Advocate, for the: 
Crown. 

Syed Mohammad Husain, for the 
Opposite Parties, 

JUDGMENT.—In this case tha 


Government ars applying in revision for en- 
hancement of sentence. We think it, there- 
fore, necessary, if not desirable, to state with 
some care and particularity our reasons 
for rejecting ths application. If the 
result of our doing sois to give the case 
an appearance of greater importance than 
it deserves, that is the fault of the Govern- 
ment for applying in revision. Speaking 
in broad terms the case arose in this way. 
It was holi and at that time a lot of loosely 
disposed people indulge, more by tradition 
and custom than by actual desire tobe 
disorderly or unpleasant, in songs of a low 
characterand generally in performances of 
a more or less suggestive and loose descrip- 
tion. If this were a perfect world, they 
would all recognise that even although they 
were tempted to indulge themselves in this 
way, it was their first duty to avoid giving 
offence or annoyance to other people. Asa 
matter of fact, as the Government-Advocate 
rightly says, they frequently give annoyance 
to the better thinking class of their own 
community. On such an occasion it would 
certainly be desirable that the Mubam- 
madans should keep out of the revellers’ 
way and that the revellers should 
avoid going down a road where there 
isa mosque. Butit is not a perfect world 
and it locks at present as if it will be 
along time before it becomes one; andin 
this particular village there was a long 
standing enmity between the iwo communi- 
ties. In thatkind of calm which seems to 
precede every storm, both sides anticipated 
and tosome extent made preparation for 
the possibility of unpleasantness. As the 
result ofthat the Muhammadans gathered 
in unusual numbers at the mosque, That 
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~“ Reems ta. hüve bseh Fä reason why the 
' Hindus should have kept away alto- 
‘gether, but probably it had exactly. the 
| opposite effect and obscene singing and 
‘what the Magistrate calls, foul langu- 
Age, wea indulged in front of the mose 
que, with „the result that a fight rtook 
place, -The result of the fight was fortu- 

nately slight. Three things, therefore, 
aand out upon the facts which give this 
ase. special character favourable to the 
accused. It was holi, the Muhammadans 
were provoked, and the i injuries which they 
inflicted were slight. 

Both Oourts have treated the matter, so 
far as the facts are concerned, in very 
satisfactory judgments. It so ‘happens that 
“a Hindu gentleman was the Magistrate who 
tried the first case and he may be said to 
: have taken perhaps a rather too severe view 
‘of the offence. It so happens that the 
Sessions Judge who is aJudge of experience 
and reputation, was.&8 Muhammadan and 
‘possibly also as a pure co-incidence he 
took what may appear to some people, a 
too lenient view of the offence. 
" ease is one, and was alwaysone, which had 
to be dealt with on its own merits and ‘ita 
own special circumstance, and cannot for 
one moment be regarded,. on either one 
aide or the other,. as a precedent for other 
Courts in ‘other cases, or as raising any 
broad. question of «principle. Nobody is 
going to suggest that this Court-has not the 
power to enhance sentences in revision, and 
ifa Judge in giving a lenient sentence, 
were not to base it not upon thespecial 
circumstances, but foolishly to enunciate 
a principle that he for one and for reasons 
recognised by the ‘law, declined to regard 
these cases as anything but trivial and 
. considered that they ought to be disposed 
Of by no more thana fine, he -would be 
rightly regarded as laying down very 
dangerous and questionable propositions, 
and in such a case one can understand that 
Government might desire to correct him 
and to obtain from the High Court some 
pronouncement ` reviewing and 
such ‘dangerous - propositions, There is 
nothing of that kind in this case, and 
generally speaking itis correct to say that 
the object of this révisional legislation was 


to confer upon superior Criminal Courts a ' 


kind of paternal or supervisory jurisdiction, 
inorder to correct: ‘miscarriage of justice 
arising from misconception of law, irregu- 


Jarity of "procedure, -negleot -of . proper: 


~ BHAGWAN DIN Y, ENPERO, ' 


But the 


revisin g. 


„pore. 
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precautions of ‘Apparent harshness of . 
treatment, which ' has -resulted on the one 
hand in some injury tothe due maintenance ` 
of law and -order, or on the other hand, : 
in some undeserved hardship to individuale, 


Nobody can suggest that about this case, - 


Indeed it is just oneof-those cases’ where, 


o use the old expression, it is better to let 
‘sleeping dogs lie and a mere stirring up of 


the question again six months afterwards ` 
is calculated todo more harm than good, 


It is impossible to lay down & general rule, , 


beyond saying that what we think it would 
be better, even in cases of communal dis- 
turbance, if Government. were to "refrain 
from appealing to the revisional .jurisdic- 
tion of this Court unless they feel that 
violence has been done to some general 
principle which requires ‘immediate and 
authoritative , interference, "We do not 
think that anything ofthat -kind exists in 
this case which is ‘one, no doubt as many - 
others, of its own peculiarity and we dismiss 
the application. 


A. N. A. Application dismissed, 


Pee 


Tam EAS 


ALLAHABAD HIGH COURT, 
OprMinaL RsrFERENOR No. 861 oF 1927. 
January 5, 1928. 

Present :—Mr. Justice Dalal, - 
BHAGWAN DIN ‘AND OTHERS—AÀ«CCUSED 
Versus 
EMPEROR-—OrrosrrE Panty. 

Public Gambling Act (III of .1867), ss. .1, 8—Publie 
Office used by menial servants for gambling, whether 
‘common gaming house'—Conviction, legality of. 

Where the menial servants of a Government Office 
used the office building for purposes of gambling 
for their profit: 

Held, that the office building was a ‘common 
gaming house’ within the Public Gambling Act and - 
the menials were guilty. of an offence under the Act, 


Criminal reference made ‘by “the Addi- 
tional Sessions Judge, O&wnpore.  .. 

JUDGMENT.—The Magistrate . has 
written a well-reasoned judgment -which 
has not been met-by the .very summary 
order of the Additional -Sessions Judge 
of Cawnpore. Thelearned Judge has made 
the usual mistake of quoting a-ruling. with- 
out discussing it. Oertain persons were 
convicted of gambling. in the office of 
Deputy Director of Agriculture at Cawn- 
They were menial servants employ- 
ed there, The learned Judge ‘finds .twg 
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office building when actually it was direct-. 
ed -to the house of the chaukidar, and (2). 
| that office cannot be called a gaming house, 

because theré was a ruling to - that -effect 


of the Calcutta High Court. As I have ` 


obseryed the rulingis not discussed; I 


have referred to the ruling which contains . 


no reasons whatsoever. The: definition of 
'&-gaming house in the form of, ordinary 
gaming is “any house................,.in Which 


‘any instruments of gaming jare kept or. 


used for the profit or gain-of the ‘person 


owning, occupying or using such houses...... : 
inesse Dy Way of charge for the 
Be Of such house.. place or 


instruments or otherwise howsoever.’ ' The 
ruling referred to by the Judge.does not 
explain how the,office-escapes .the . difini- 
:tion of.& common gaming -house when the 
persons gambling there and receiving pro- 
fit.out of the gambling used the place for 
such. purpose. "The words “using such 
‘houses "are -not even. quoted in-the ruling. 
All that the Judges say is “We do not 
. think that the premises of" Mr. John King 

& Company can be -regarded asa com- 
mon gambling house even though the 
durwans may have-made some profit out 


-of ‘the gambling which went on there.: 


Because gambling has-gone on in the buil- 


ding it does not follow that itisa com- ' 


mon gambling house.” ‘With all respect 
there ‘is no discussion as to the useof the 
house by thedurwans forthe purposes of 
gaming. The judgment is by'no -means 
illuminating and was not one which the 
Judgeshould have followed without any 
reasoning of his own, 


As to the warrant, the Magistrate, admit-- 


ted that it was not artistically drawn up, 
but it was clear that it directed search of 
all the premises of the offices. 
chaukidars were residing in the out houses 
and had no separate house of their own‘in 
Oawnpore. | 

I waited to see if the applicants would 
‘-be represented in this Court. No vakalat- 
nama sofarhas been filed. I direct that 
the record be returned. í 


AGN. a. “Record returned. 


‘HAUL BARIDI V. HMPRROR, 


faults with the tonviction—(1) that: the: 
warrant did notjustify the search ofthe. 


for transfer o 


The 
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ALLAHABAD HIGH COURT, 
OxIMINAL RgrgRENOE No, 714 oF 1927. 
January 3, 1928. 
Present :—Justice Sir Cecil Henry Walsh, 
, Kr, and’ Mr. Justice Banerji, 
HAJI BAQRIDI AND OTHERS— 
: n APPLICANTS ` 
4 versus 
EMPERO R--RzasroNDENT. 
Criminal: Procediwe Code (Act V of 1808), ss. 117, 
626 (8)—-Application for. transfer—Duty of Court ta 


stay proceedings—Power of Court to pass emergent 


orders. : i 
Although where an accused person presents an 
applicetion under 8.526 (8) of the Oriminal: Procedure 
ode the Court is bound to stay all judicial pro- 
ceedings and should not .go on hearing the case, the 


„jurisdiction of the Court:in the matter does not 


cease: altogether and the Court has power to pasa 


-emergent orders which the law authorises it to pass, 


Where an applicatian under s. 520 (8) was made 
certain proceedings under s. 107 of 
the Gode and the Court, while staying further pros 
ceedings, made an order-under s. 117 (3) "directing 
the accused to execute a bond to keep‘ the peace 
till the final disposal of the case : 
Held, that the order was not ultra vires. 


Criminal reference made by the Sessiong 


Judge, Benares. - 


“Mr. Zahur Ahmad, for the Applicants, 

The Government Advocate, for the 
Crown. ; WE 

JUDGMENT.—This is a reference by 
the Sessions Judge of Benares with. the 
recommendation to this Court that’ an order 
passed under s. 117, cl. (3) of the Oriminal 


Procedure Code by a First Olass Magistrate, 


be set aside as ultra vires, | 
Proceedings under s. 107 of the Oriminal 


Procedure Code were pending before the 
‘City Magistrate, Benares, against several 


people. After the Magistrate had made 
an order under s. 112 of the-Uriminal Pro- 


cedure Code, attempts were being made 


by the Hindus and the Muhammadans 


concerned to settle the dispute between 


them amicably and the case was postpun- 
ed from time to time but nothing seems : 
to have been done or at any rate nothing 
was achieved by these postponements, As 
time was passing and as there were certain 
festivals which might ‘have brought about 
a riot, the City Magistrate passed an order: 
against five persons under s, 117, cl. (3) 
directing them to execute personal bonds 
with. sureties in the sum of Rs, 500 each 
to keep the peace untilthe final disposal 
of the case. 

On thesame date these fivé persons ap- 
plied to the City Magistrate asking for a 
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postponement of the case for one month 
to enable them to apply for atransfer of 
the case from the Court of the City Magis- 
trate, 

The learned Sessions Judge was of opin- 
jon that under the law the Oourt was 
bound to stop all proceedings in the case 
and any order passed after an application 
under 8,526 of the Criminal Procedure 
Oode had been made, was ultra vires, 

"We are unableto accept this view of the 
law. We are of opinion that when an 
accused person presents an application 
under s. 526, cl. (B) of tbe Oriminal Pro- 
cedure Code it isthe duty ofthe Court to 
atay all judicial proceedings, that ie, that 
the Court should not go on hearing the 
case which was beforeit. We cannot ac- 
cept thecontention that the jurisdiction 
of the Courtceases and the Court cannot 
pass any emergent order which the law 
authorises it to pass. - f 

The third clause ofs. 117 lays down tha 
if the Court considers immediate measures 
necessary forthe prevention of a breach 
of the peace and disturbances of the pub- 
- lic tranquillity, the Court may direct the 


personin respect of whom the order under 


B. 112 has been made to execute a bond. 


lf the intention of the Legislature was to: 


oust the jurisdiction of the Oourt when 
an application under s. 526 is presented 
to the Court, it would be no use to legislate 
that when immediate measures are neces- 
sary, the Court without deciding the case 
should pass order until the final disposal 
of the case. By passing an order under 
cl. (3) ofs.1l7 the Court was not going 
on with the judicial proceedings in the 
ease and, therefore, it was not necessary for 
the Court to stay its hand completely. 
We decline to accept the reference, Let 
„the record be returned. 


AN. Ae Record returned, | 
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ALUAMRABAD HIGA COURT, 
Frest Civit, APPEAL No. 310 or 1925. 
January 30, 1928, " 
Present; —Mr. Justice Sulaiman and 
Mr. Justice Kendall, . 
GANESHI LAL AND OTHERS—PLAINTITFES 
— APPELLANTS 
versus í 
ROHNIRUKUMDHUJ PRASAD 
SINGH-DEFENDANT—RESPONTENT. . 
Transfer of Property Act (IV of 1882), s 88— 
Deposit to credit of mortgagee and third person— 
Validity of deposit--Good faith of mortgagor, effect . 
0 


A deposit made under s.83 of the Transfer of 
Property Act would be. invalid if the mortgagor 
associates with the real mortgagee some third person, 
who isnot entitled to any share inthe mortgage- 
money. The fact that the third person was associated 
in good faith does not make any difference. [p. 572, 
col. 1 " à 

Debendra Mohan Rai v. Sona Kunwar (7) and 
Madhavi Amma v. Kunhi Pathumma (8), relied on. 

Ram Sumran v, Sahibzada Bijat Partab Narain 
Singh(9), doubted and distinguished. 

First appeal from a decree of the Second 
Additional Subordinate Judge, Agra. 


Mr. Narain Prasad Asthana, for the 


: Appellants. 


. Messrs. Uma Shankar Bajpai and Shiam 
Krishna Dar, for the Respondent. 
JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for redemption 
ofa simple mortgage, dated the 22nd of 
January, 1922, executed by the plaintiffs’ . 
predecessor in favour of Mitangdhwaj. > 
Prasad Singh, the deceased father of the 
origina] defendants. It is not necessary to 
give the particulars of this mortgage, 
becayse the only point in dispute was 
whether in consequence of a. deposit 
having been made unders: 83 of the Trans- 
fer of Property Act interest ceased to run 
from that date. On the 19th of July, 1923, 
the original mortgagee Mitangdhwaj 
Prasad Singh was dead and he had left two 
sons and a widow, On that date the plaintiffs 
deposited an amount; which was admittedly 
sufficient to cover the principal and interest 
upto that date, to the credit of the two sons 
of Mitangdhwaj Prasad Singh who were 
both described aa minors. On that date 
the plaintiffs also filed an application tothe 
Court, praying that the ‘mother of the 
minors should be appointed their guardian 


ad litem and this application was supported  . 


by an affidavit. Notices were sent to the 
minors and their mother. The latter 
appeared in Court and filed a petition 
saying that the elder son was nota minor ~ 
buta major and that she could not there- 
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fore ast as his guardian. The plaintiffs did 
not accept ber statement but requested that 
the Court should enquire into tbat matter, 
and also stated that if the Court found that 
the elder son was ofage the plaintiffs had 
no objection to treating him as such. The 
Oourt refused to go into this disputed 
question of minority and ordered that ap- 
plication should be “fled.” The corres- 
ponding order on the order sheet shows that 
it was consigned to the record room. 

The plaintiffs then instituted the present 
suit for redemption and claimed the benefit 
of the deposit of July, 1923. On behalf of 
the defendant No, 1 Shirdhwaj Prasad 
Singh, it was pleaded that he was of age on 
the date of the previous deposit and had 
not been represented in those proceedings. 
Tt was further pleaded that by virtue of a 
family custom, the rule of primogeniture 
prevailed, and it was only the eldest son 
who was entitled to the estate of his 
deceased father and that, therefore, the 
deposit to the credit of both the sons was 
defective. i 

The learned Subordinate Judgə has 
found that the defendant No. l was in 
facta minor on the date of the deposit. 
He has however found tha’ there is a custom 
in the family under which it is only the 
eldest son who succeeds to the estate. The 
learned Subordinate Judge has, however, 
thought that the Court rightly refused to 
go into the question of minority on the 
previous occasion, and that, therefore, the 
plaintiffs had not done all that they were 
boundto do unders. 83, so as to entitle 
them to the benefit of the deposit. We 
might point out that it was the same 
learned Subordinate Judge who had order- 
ed the previous application to be filed. 

In our opinion he was quite wrong on the 
former occasion in declining to decide the 
question of minority. Section 103 ofthe 
Transfer of Property Act clearly provides 
that where the party on whom notice is to 
be served and bywhom deposit has to be 
accepted, or taken out of Court happens to 
bea person incompetent to contract. the 
provisions of Chap. 31 of the Civil Proce- 
dure Code (corresponding to O. XXXII of 
the new Code) shall apply. At the time 
when this deposit was made the new Code 
was in force. Order XXXII, r. 3, provides 
that where the defendant is a minor the 
Court on being satisfied of the factum of his 
minority, &hallappoint the proper person to 
be the guardian for lhe suit for suchminor. 
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It is obvious that if the point is in dispute 
the Court has to be satisfied of the fact of 
minority, and this cannot happen unless tha 
Court enquiresinto the matter. Rakmani 
Ammal v. Veerasami Iyengar (1). 

The Court below has come to the con- 
clusion that inasmuch as no guardian 
ad litem was actually appointed on the 
previous occasion by an order of the Court, 
interest did not cease to run. Section 84 
requires that the mortgagor should have 
done all that has to be done by him to 
enablethe mortgagee to take such amount 
out of Court. The actual appointment of a 
guardian ad litem is obviously an act done 
by the Court and not an act which can ba 
done by the mortgagor. Section 83 pro- 
vides for the issue of a written “notice of 
the deposit" to be served on the mortgagee 
after such deposit has been made. The 
notice referred to in s. 103 is obviously 
notice of such deposit as provided for by 
3.83. It would, therefore, seem prima facie 
that the procedure mentioned in s. 103 is 
consequent upon the deposit having made 
and not presedent to an intention to make 
the deposit. On this point, however, there 
was a difference of opinion between two 
learned Judges of this Court in the case of 
Kannoo Mal v. Inderpal Singh (2) Lind- 
say,J., following the case of Pondurang 
v. Maha Daji (3), held that ‘interest 
must go on running even after the date 
of deposit and can only stop when the ` 
appointment of a guardian has been 
ordered by the Court and the full money is 
paid in". . 

On the other hand, Stuart, J., came to a 


‘contrary conclusion. Although there is 


much in. the judgment of Mr. Justice 
Stuart which appeals to us,it cannot be 
doubted that the preponderance of. author- 
ity is in favour of the other view which was 
accepted by another Bench when that case 
went up in Letters Patent Appeal. 
Khunnu Mal v. Indarpal Singh (4). A 
stronger case is that of Gokul Kalwar v. > 
Chander Sekhar (5), where under the terms 
of the mortgage thetender hadto be made 


) 

(1) 80Ind. Cas. 942; 47 M. L. J. 370; (1924) M, W. 
N. 163; A. I. R. 1924 Mad. 813. 

(2) Gt Ind, Cas. 907; 44 A. 102; 19 A. L. J. 893; A. I. 
R. 1922 AH, 147. 

(3) 27 B. 23; 4 Bom. L. R. 714. 

(4) 71 Ind. Cas. 278; 45 A.273; 21 A. L. J. 39; A. L 
R. 1923 All 183. 

(5) 96 Ind. Cas. 1; 48 A. 611; 24 A. L. J, 769; A. LR. 
1926 All. 665. 
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in the month of Jeh; the deposit was 
made in that month but the arder appoint- 
ing the guardian could not be passed until 
after the expiry of that perioc. It was then 
held that the deposit was defective. 

Jo the present case, however, the order 
ofthe Court declining to go-nto the ques- 
tion of minority and directing that the 
‘application should be consigned to the 
record room left nothing which could be 
done by the mortgagor. It might, there- 
fore, perhaps be possibly t» distinguish 
the present .case from the reported cases 
cited above, but it is not necessary to 
decide this point finally because, in our 
opinion, the appeal must fa: on another 
ground. - 

It has been held by their Lordships of the 
Privy Council in the case of Garuradhwaja 
Prasad v. Superundhwaja Prasad (6) that 
according to the family custom, a rule of 
primogeniture prevails in the family of 
Garuradhwaja Prasad who wes alleged by 
the defendants to be the ather of the 
deceased mortgagee Mitangchwaj Prasad 
Singh. Inthe Oourt below it was not dis- 
puted that the deceased mortgagee was 
the son of Garuradhwaja Prasad. Under 
these circumstances the finding of the Court 
below that such a custom prevailed must 
be accepted. .The learned Advocate for the 
appellants has brought to our notice the 
fact that the question ofthe parentage of 
Mitangdhwaj Prasad is in dispute as 
against third parties and is a matter in an 
appeal pending in this ‘Court. That cir- 


cumstance however cannot be taken into | 


account in this suit, 


It is, therefore, clear that ths deposit was 
made .to the.credit of Sirdhwaj Prasad 
Singh, who was the sole heiro= the deceas- 
ed mortgagee, as well as of his younger 
brother who was not a ‘co-mortgagee and 
was not entitled to.any share in the mort- 
gage.money. Under s. 83, the -deposit has 
to be made to thecredit of the mortgagee 
or mortgagees. Such a deposit would 
obviously: be invalid if the mortgagor 
associates with the real morsgagee some 
third person who is not entitled to any 
hare in the mortgage money. Such an 
association would make it impossible for 
ihe real mortgagee to take out the money 
without the consent of this other person, 


(6) 23 A. 37; 27 1. A. 238; 5 O. W. 3.33; 10 M. L. 
J, 267, 2 Bom. L. E. 821; 7 Sar. P, O. T. 724 (P. 0), ^ 
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Section 83 provides a special privilege to & 
mortgagor and in order toclaimits benefit, 
the mortgagor must come strictly within 
the provisions of that section. ‘This was 
the view expressed by this Oourt in the 
ease of Debendra Mohan Rai v, Sona Kune 
war (T). A similar view has been expressed 
by the Madras High .Court in the case of 
Madhavi Amma v, Kunhi Pathumma (8). 
The Court below hasfound that the-morte 
gagors acted in good faith in assuming that 
both the sons ‘were heirs to the deceased 
mortgagees, but the question of good faith 
cannot arise under s, 83, when it is the duty 
of the mortgagor to deposit the amount 
to the credit of the real mortgagees. Once 
such questions are allowed to be raised 
considerable difficulties will undoubtedly 
‘arise. No doubt in an earlier case, Ram 
Sumran v. Sahebeada, Bijai Partab Narain 
Singh (9) another Bench ruled that deposit 
made to the credit jointly of two sets of 
claimants was a good deposit under the 
section. In view of more recent pronounce- 
ments that case appears to be of doubtful 
authority. It can also be distinguished 
in the present case on the ground that 
the younger brother was not a-claimant to 
any sharein the mortgage money. As a 
matter of factinthe Oourt belowit was 
conceded by his guardian thatthe defend- 
ant No, 1 alone succeeded io the entire 
estate, . : 

Under these circumstances we are of 
opinion that this appeal must fail and it is 
hereby dismissed with costs. " 

AW. A Appeal dismissed, 

(7) 26 A. 291; 1 A. L, J..5. : 

(B) 23 M. 510; 8 Ind. Dec. (x: s.) 758. 

(9) A. W. N. (1885) 328;.4 Ind. Dec. (x. s.) 1060. 
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ALLAHABAD HIGH COURT. 
Szoconp Civin APPEAL No. 1159 or 1926. 
: July 26, 1927. 

Present:—Mr. Justice Sulaiman and 
Mr. Justice Iqbal Ahmad. 
ABDUL KHAN— DzrENDANT—À PPRLLANT 
versus 


SHAKIRA BIBI—PraNTiFF—HRESPONDENT, 

Agra Pre-emption Act (XI of 1922), ss. 4 (8), 16 
—Pre-emption based partly 'on Muhammadan Law 
and partly under Act—Loss of right under Muham- 
madan Law—Right under Act, whether extinguished 
—Partial pre-emption-—‘Entitled to pre-empt’, meaning 
of —Land', whether includes buildings—Interpretation 
of Statutes—Proceedings of Legislature. 

A pre-emptor cannot be allowed to pre-empt a 
part only of the properties sold. [p. 574, col. 1.] 

Where a pre-emptor whose ‘claim for pre-emption 
with regard to a portion of the properties sold is 
based on Muhammadan Law has disqualified himself 
from pre-empting that part ofthe property by not 


having made’ tlie necessary demands, he cannot 'be- 


allowed to pre-empt the remaining portion even 
though his claim to pre-emption so far as that 
portion is concerned is based, on the Agra Pre- 
emption Act. 

Muhammad Wilayat Ali Khan v. Abdul Rab (1), 
Majib-ullah v. Umed Bibi (2), Abdur Rahman v. 
Hidayatullah (3) and Puech v. Aziz Fatima Bibi (4), 
relied on. 

The language ofs. 16 of the Agra Pre-emption Act 
has not altered the law in this respect. IP 514, col. 2.] 

Under the Agra Pre-emption Act land includes 
buildings standing upon it. Butin orderto be pre- 
emptible such buildings must also be sold along 
with the land to which they are attachéd. [p. 575, col, 


1] 
It is not proper to refer to the proceedings of the 
Legislative Council in order to determine the true 


interpretation of the language of a section, [p. 573, ` 


col, 2.] 


Second appeal from a, decree of the Sub- 
ordinàte Judge, Azamgarh, 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. Sheo Dihal Sinha, for the Respond- 
ent. i 


SUDGMENT.—This is defendant's 
appeal. arising outof.a suit for pre-emp- 
tion. The property sold by the vendor 
consisted of a zemindari share as well as 


& one-third share in a house and a sugar- . 


tane pressing mill. The plaintiff sued to 
pre-empt the zemindari under. the provi- 
sions of the Agra Preemption Act, and 
the share in the house and the mill on the 
basis of the-Muhammadan Law. On the 


date fixed for hearing her witnesses were ` 


not present, but an. application, unaccom- 
panied by an affidavit, was filed asking for 
an adjournment. That application was 
disallowed and the plaintifi's claim as re- 
garda the last two items was dismissed on 
the. ground that she had not performed 
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the. necessary demands required -by the 
Mubammadan Law ; but her claim for pre- 


emption of the zemindari was decreedon . 


payment of a proportionate price. That’ 
judgment has been affirmed by’ the lower 
Appellate Court. 


The contention before the Courts’ below 


was that it was the duty of the plaintiff to 


pre-empt the entire property which was sold 
by the vendor, and that inasmuch as by 
not having performed the necessary de- 
mands, she disqualified herself from pre- 
empting part of the property .under the 
Muhammadan Law, her claim based on the 
provisions of the Act must also failon the 
ground of partial pre-emption. ' 

The lower Appellate Court: overrüled 
this contention on the ground that an 


'amendment proposed by a memberin the 


Legislative Council for adding | the words 
" in accordance with the provisions of this 
Act,” at the end ofr. 16, was opposed be~ 
cause it was thought unnecessary and 


superfluous and was lost, and that there- 


fore the expression "entitled to pre-empt” 
in that section must be deemed to mean 
‘pre-empt under the Act,’ It is not proper 
to refer to the prcceedings«of the Legis- 
lative Council in order to determine the 
true interpretation of the language ‘of a 
section. We have to interpret the section 
as it standsirrespective of what might 
have been thought by any individual mem- 
ber of the Legislative Council. ` 

There can be no doubt that prior tothe 
passing ofthe Act, it was laid: down by 
this Court that a pre-emptor must pre- 
empt the entire property sold whether he 


has arightof pre-emption on the basis of ` 


a custom or the Muhammadan Law., This 
view was firstexpressed in the case of 
Muhammad Wilayat Ali Khan v. Abdul 
Rab (1) where the plaintiff having disquali- 
fied himself from pre-empting a portion 


of the property under the Muhammadan . 


Law, was-not allowed to pre empt the rest 
under the -wajib-ul-arz. The learned 
Judges, at page 110%, however,‘ remarked 
that it wasa question on which, although 
they had affirmed an opinion, they exprezs+ 


‘ed that opinion with some hesitation, 


That view was’ consistently followed! in à 
number. of cases by this 
some Judges perhaps reluctantly :- Majib« 


(1) 11A. 103; A, W. N, (1859).17; 13 Ind, Jur, 299; 


B Ind. Deo. (N. 8.) 497, | es 
“apago ot M Amua] ^^. . 


Court; and. by 
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ullah v. Umed Bibi (2), Abdur Rahman v. 
Hidayat-ullah (3) and Puech v. Aziz Fatima 
Bibi (4). 

Although from one point of view the 
rule of law was perfectly sound, namely, 
that & pre-emptor should not be allowed 
to pick and choose, there was also much to 
be said for ‘the contrary view that the 
rights of pre-emption based on custom, 
contract or Muhammadan Law are separate 
and distinct, and a pre-emptor might very 
well rely onone auch right and not on all. 
Properties may be sold under one sale- 
deed tosome of which aperson hasright 
under a prevailing custom, to another por- 
tion under some special contract between 
the parties and to a third under the 


a 


Muhammadan Law provided he fulfills the. 


necessary conditions. A pre-emptor might 
well abandon his 
special contract which might be difficult 
to prove, or on the Muhammadan Law, in 
which case also the cral demands may 
be difficult to prove, and may fall 
back exclusively on his right under the 
custom. -In the case of a specific perform- 
&uce of a contract of pre-emption there 
may bespecial circumstances under which 
& Court may refuse to exercise its discre- 
tion. In cases under the Muhammadan 
Law the uncertainty of convincing a Court 
Bs to the performance of the demands by 
‘producing oral evidenceof mere relations 
or friends, might be felt to be very great. 
There is, therefore, a certain amount of 
hardship on a pre-emptor who has un- 
doubtedly the right under the custom, if 
he is called upon.to come to Court on the 
basis of a contract as well as the Muham- 


madan Law. In view, however, of the’ 


series of rulings: of this Court, it is not 
possible for us to: make a departure unless 
we are satisfied that the new Act has made 
&n alteration, i 

The latter portion of s, 16 of the Act 
lays down that no suit shall lie for enfore- 
ing a right of preemption in respect of 
-a portion only of the property which the 
plaintiff is entitled to preempt. The 
Courts below have thought that this sec- 
tion is exhaustive and embodies the whole 
law of partial pre-emption, and that the 
words ‘in accordanca with the provisions 
of the Act’ must be deemed to be under- 


() 24, 119; A, W. N. (1898) 202; 9 Ind, Dec. (x, ) 


(3) 20 Ind. Cas, 367; 19 A. L. J, 88, 
(J) 91 Ind, Qas, 30; 19 A. Lad, 107, 
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stood atthe end of ‘the’ section. In our 
opinion.this is not a sound inference, 


Even if we assume that the word ‘pre-. 


empt' at the end of the section means 
'pre-empt under the Act, the conclusion is 


-not justified. The proviso to s. 3 specifical- , 


ly lays down that where there is no right 
of pre-emption under s. 5, the, provision 
of the Muhammadan Law of pre-emption 
shall not be affected in case 
and the pre-emptor are both Muhamma- 
dans. It isthus obvious that where there 
is no right under s, 5, the right under the 
Muhammadan, Law is maintained. An en- 
forcement ofa right of pre-emption under 
the Muhammadan Law -would, therefore, 
also be & pre-emption under the Act. Ina 
case in which-a zemindari and a house 
are sold together, the claim to preempt 
the zemindari would be under s. 5 read 
with s. 11 and the claim to pre-empt the 
house under the Muhammadan Law would 
be in accordance with the provisions of 
B. 3. Both claims would, therefore, be under 
the Act end s. 16 would require that the 
plaintiff must pre-empt the: whole of the 
property which he is entitled to pre- 
empt. 

Another significant circumstance is the 
use of the word ‘property’ instead of the 
word ‘land’ ins. 16. Had it been intend- 
ed that a pre-emptor is bound to pre-empi 
only the landed property sold and need 
not include in his claim house properties, 
one would have expected to findthe pro- 


hibition confined to landed property which - 


the plaintiff is entitled to pre-empt instead 
of the use of the more comprehensive word 
‘property’. 

Although we consider it unfortunate that 
the old rule which caused serious diffi- 
culties has not been altered, we are con-’ 
strained to hold that the language of s. 16 
does not doaway with the former interpre- 
tation of the law, 

It isnext contended that even if the 
claim under the Muhammadan Law for 
pre-emption of the house and the sugar- 
cane pressing mills fail, the plaintiff” has 
a rightto pre-empt these properties under 
the Aet,as the definition oflanG is wide 
enough to cover such properties. There: 
is nodoubt that under theold law houses 
and buildings, other than those which 
automatically pass with the  zemindari, 
could not be pre-empted, Section 4 (3) of 
the Pre-emption Act, however, defines land 
"gg including thingg attached to the earth: 


the vendor : 


an 
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or permanently fastened to anything at- 
tached to the earth when sold or foreclosed 
along with the land to which they are 
attached, but not otherwise," The expres- 
sion 'attached to the earth' has been de- 
fined in s.3 of the Transfer of Property 
Act, and there it, undoubtedly includes 
buildings. That definition, however, must 
be deemed to have been intended forthe 
purposes of that Actonly and cannot be im- 
ported into the Pre-emption Act. Never- 
theless, the use of the two expressions 
‘attached to the earth’ and ‘permanently 
fastened to anything attached to the earth’ 
does indicate that it was intended that 
buildings which are built upon land should 
be ineluded. The wide scope ofthe defi- 
nition could not have been intended to 
apply to trees only. We must, therefore, 
hold that under ihe Act land includes 
buildings standing upon it. 


Butia order to be pre-emptible such’ 


buildings must be sold along with the 
land towhich they are attached, but not 
otherwise. If, therefore, the sites occupied 
by the house and the sugarcane pressing 
mills were the exclusive property of the 
vendor, and have been completely sold 
under the deed, there would be no diffi- 
culty in holding that they also are pre- 
emptible. This would have been the case 
also, if the whole zemindavi had been sold. 
But in the present case only a one anna 
and odd sharein the zemindari has been 
transferred. Jf the sites are joint lands 
then only a corresponding share in those 


Bites has been transferred. It would then . 


be very difficult to hold that the sugar- 
cane mills and the houses have been sold 
along withthe lands to which they are 
attached inasmuch a3 they would be deem- 
ed to be attached to the sixteen annas 
shares in the lands, whereas only a one 
anraand odd share has been sold. 

We accordingly send down the follow- 
ing issue to the lower Appellate Court for 
a finding :— 

(1) Whether both or either ofthe sites 
occupied by the house, and the sugarcane 
pressing mills were the exclusive property 
of the vendor or the joint property of the 
co-parcenary body. 

As this aspect of the question was over- 
looked, we direct that the parties should 
have the opportunity of producing any 
further evidence onthis issue which they 
may choose to do. The finding should be 
peturmed by the 31st of Qotober, 1927, and 
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the usualten days will be allowed for ob- 
jections. | 

A. N. A. Case remitted for finding. 


ALLAHABAD HIGH COURT. 
Civin Reviston No. 159 or 1927. 
January 10, 1928. 
Present:—Mr. Justice Dalal. 

BALA PRASAD AND otHERS—DErENDaAN'8 
—~APPLLICaNTs 
VETSUS 
SHYAM BEHARI LAL AND OTEERS— 
PLAINTIFPS—OPrOSITE PARTIES. 
Interpretation of Statutes—Retrospectire effect. ~ 
Statute taking away rightof appeal, whether affects 

right to appeal already acquired. 

While the provisions of a Statute dealing merely 
with matters of procedure may properly, unless that 
construction be textually inadmissible, have retros- 
pective effect attributed tothem, provisions which 
touch a right in existence atthe passing of a Statute 
are not to be applied retrospectively in the absence 
of express enactment or necessary intendment. 

Delhi Cloth & General Mills Co, Ltd. v. Income 
Tax Commissioner, Delhi (1) and Colonial Sugar 
Refining Co., Ltd. v. Irving (2), followed, A 

A suit for arrears of rent the value of which 
excecded Rs. 100 but did not exceed Rs. 200 was 
decided by an Assistant Colleetor when the Agra 
Tenancy Act of 1£01 was in force. Under this Act 
the decree was appealable. Before the filing of the 
appeal the Agra Tenancy Act of 1926, which con- 
fined the right of appeal to suits exceeding Re, 200 in 
value came into force: 

Held, that the decree was appealable. 


Civil revision from an order of the Digs 
trict Judge, Mainpuri, dated the 2nd April 
1927. ^ . 

Mr. N. P. Asthana, for the Applicents, 


JUDGMENT.—The learned Judge 
of the lower Appellate Court was Wrong 
in refusing to hear the appeal cn the 
ground that no appeal lay. A decree in 
a suit for recovery of arrears of rent was 


passed by an Assistant Collector on the 


3ist August, 1926. On that date the 
former Tenancy Act (II of 1901) was in 
force and the appellant had a right on that 
day to fle an appeal. Before the appeal 
was filed on 18th October, 1926, Act III of 
1926 came into operation on 7th September, 
1926. Under s. 242 (1) (a) an appeal did noi 
lie because the value of the subjecte 
matter did not exceed Rs. 2t0though it 
exceeded Rs 100. Underthenew Act the 
limit of appeal was raised from Rs 10 to 
Rs 2C0. The learned Judge was of opinion 
that the Act applicable would be tha 


Aot which was in operation on tha datg 
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on which the appeal was filed.’ I disagree 
with that view. When the suit was de- 
cided the appellant acquired a right of 
appeal and the passing of a Btatute sub- 
.Bequently cannot apply retrospectively so 
as to deprive a party of a right. The 
matter is not one of procedure es to how 
an appeal ié to be filed or decided, but 
one-of substantive right ss regards the 
capacity to appeal A Privy Council rul- 
ing is in point: Delhi Cloth & General 


. Mills Co., Ltd. v. Incomé Tax Commissioner, . 


Delhi (1). This was a converse cesa to a 
‘right of appeal. Their’ Lordships applied 
the previous ruling in the case. of Colonial 
Sugar Refining Co., Ltd. v. Irving (2) and 
held that while the provisions of a Statute 


dealing merely with matters of procedure. 


may properly, unless that construction. 
be ‘textually inadmissible, have retros- 
pective. effect . attributed to them,. pro- 
visions which touch a right in existence 


at the passing of a Statute are not to'be: 


applied retrospectively in the absence of 
express enactment or necessary intend- 
ment, . : 4 y 

Iset aside the- lower Appellate Court's 
order, remand the case to it for trial on 
merits and direct that costs here and here» 
tofore shall abide the result. 

This revision wes heard ex parie, — .. 

ALN: A. Order set aside. ` 
- (1) 106 Ind. Cas. 156;.25 A. L. J. 984; A. I. R, 1927 
P.O, 242; 4 O. W, N. 1053; 8 P. L. T. 791; 53 M. L. 
J.819; 47 C. L J, 1; 30 Bom. L, R. €0; I. L. T. 40 
P.O. 1; 32 0. W. N. 237; 54 L A. 421; 29'P. L, R. 
37; (1998) M. W, N. 95; 27 L, W. 179 (P, ©), 


(2) (1905) A. O. 368; 74 Li J. P, C, 77; 92 L. T. 738; - 


81 T, L R. 013, 


arii te 


ALLAHABAD HIGH COURT. 
Civic REvisi0N No. 188 or 1027. ` 
January 6, 1928, 
Present :—Mr, Justice Dalal. . 
RAM SHANKER TEWARI—OrPosrrE 
ParTY—APPLIOANT | ee 


versus 
TEWARI—A»PPLICANT— 


. RAM NARAIN : 

OrrosiTE Parry. à; 

Civil Procedure Code (Act V of 1008), s. 341, 

D. XXI, v.90—Application to set aside sale— Dis 

missal for default--Immediate appearance of appli- 

cant—Application for reatoration — Inherent power 
to restore— Default of appearance’. 


Where, when a.judgment-debtor who had applied | 


for setting aside a sale in- execution was celled out, 
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by Court his Pleaders: declared that they had no 


instructions and the application was in consequerce’ | . 
dismissed for default, and' immediately afterwards he, 


appeared in Court and applied for restoration: -'. . 


Held, that there was no default of appearance, 75, . 
the order of dismissal should be taken as a mistaken. . - 
one and the Court had inherent power to rescind i£ -. y 


as laid down ins, 1510f the Civil -Procedure Code. 


No orders of dismissal in. default of appearance . ` 


should be passed till the end of tne day when the, 


Court rises inasmuch ag there can be ‘no default .. Me 


till the Court rises for the day. 


Bansi, ; sa E onn 
Mr. Narmadeshwar Prasad Upadhiya, for 

the Applicant, ZEN "M 

Mr, Mukhtar Ahmad, for: the’ Opposite: 

Party. | 


JUDGMENT.—I requested Mr. Upa- 
dhiya not to argue the application on. the 
‘point of law. The point of law is a 
difficult one and would require: a decisión - 
by a Bench of twoor three Judges, The 
question raised by Mr. Upadhiyais whe- 


: ther an Executing’ Court has jurisdiction 


io restore under O; IX,r. 9 of the Code 
of Civil Procedure an applieation to set 
aside asale under O, XXI, r. 90. The- 
` facts here are such that there was practical- .. 
ly noorder of dismissal. 


Court and hisPleaders declared that they - 
,had no instructions, The Court dismiss. 
ed the application in default. and ime 


mediately afterwards the man appeared in ` 


Court and applied, for restoration. If.I 
had been the trial Court I would have im- ` 
mediately withdrawn my order, I remem- ^ 
ber once the pronouncement-of Mr, Justice . 

Aikman: in this Court that no orders of . 

dismissal in default should be paseed: till 
the end of the day when thé Court Was 
rising because there could be' no default 
until the Court rose for thé’ day. In. the 
present ease, in my opinion, there was’ no 
default and the order of dismissal in defavlt . 
may be taken as a mistaken oneand the... 


. Court bad inherent power to rescind it- as- 


laid down ins, 151. NOME : 
I dismiss this application but make to` 
order as to costs, i | 


A. NL. A, Application dismissed,” 


Oivil revision from an ordérof the Munsif, ^: 


It appears that ~~ 
"the judgment-debtor was called out by  ' 
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CALCUTTA HIGH COURT. 
5 FULL BENCH.. ats 
FoLL BENou Rererexce Oasa No.1 -— 
or 1327 IN vi 
OniuiNAL Appzats Nos. 302, 377 
AND 468 or 1927. mE 
December 5, 1927, Susp 


Present :—Sir George Claus VI 


Rankin, Kr., Ohief Justice, Sir Philip 
f Lindley Buckland, Kr., 
Mr. Justice Cuming, Mr. Justice 
B. B. Ghose and Mr. Justice 
Mukerji. 
IN AePEAL No. 302 or 1027. ~. 
.KEDAR NATH MAHATO AND OTBERS - 
_. _ —ÀQOCUSED—A PPRLLANTS 

j IN APPBAL No. 377 or 1427. 

‘GANESH DAS AND OT8ER3—ÀCOUSED— 

? 3 APPELLANTS - : 

: IN APPEAL No. 468 or 1927. 

~ IMAM ALI AND OTHERS—A OCUsED 

(070.7 = APPELLANTS 
VETSUS i . 

|“ EMPEROR-RzsroNDENT(IN ALL) X 

Üriminal: Procedure Code (Act V of 1898), ss: - 276, 
277, 279, 886-Empanelling of Jury— Deficiency of 
Jurors—Proper procedure—'Deficiency', meaning of 
. —Ballot, whether confined to Jurors summoned. | 

Section 276 ofthe Criminal Procedure Code pro- 
vides, in-the first instance, for a ballot among the 
persons summoned under 6. 326 of the Code, all-of 
whom may or may not:*?be? present. When their 
names have been exhaüstedjíif a Jury has not yet 
baen empanelled, the Court: may, in its discretion, 
allow the number requisite to complete the Jury to 
be chosen from among the bystanders or may ad- 
journ the case for a fresh Jury to be summoned. . Ag 
each name is drawn ánd«cálled aloud, if the person 
summoned answers, oras each Juror is chosen from 
among the bystanders, should that point have been 


reached, and that course be permitted the accused . 


ahall be asked if he objects to be tried by such 
Juror.- Should the objection be allowed’ the Court 
should proceed as laid down-in 8. 279 (9) adopting 
the course prescribed according as there -are or -are 
not persons left from among those summoned whose 
names have not been drawn. [p. 593, col, 2, A 
The word ‘deficiency’ in s. 276 (2) of the Code 


refers to thedeficiency in the number by which the. 


number of persons answering their names and em. 
panelled falls short of the number of persons o£ which 
the Jury should consist. [p 583, col. 1.) 


The practice followed in the Mofussil Courts of. 


ascertaining ‘beforehand low’ many ofthe persons 
summoned to-serveas Jurors have attended and.of 
thus determining the deficiency to be supplied is 
erroneous [ibid] ; . 

Rosonali v. Emperor (1) and Bholanath Harra v, 
Emperor (2), overruled, 


The accused were charged in Caso No.1 under ss. 147 
and 325 read with 5.149, Penal Code. Ten persons 
wero summoned to-serve on the Jury. Of these, six 
attended. One of the six was discharged. The 
Judge chose one man from among the bystanders and 
from the six thusformed, a Jury of five waa chosen. 


u 


W leti 
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< “Code. 


. With thé- opinion expressed 
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Ih ‘Case ~No-B= the aceuséd’ wére charged under. 
s. 302 of the—Penal Code. Seven Jurors appeared: 
on ‘summons:—Fwo of them were discharged. Two 


‘others weje chosen from among the bystanders- 


and. a Jury. -of seven was constituted. os 

In Oase No. 3,- the accused were charged under, 
ss, 304, 147;and 30) read with s. 149 of the Penal, 
Oode. Twelve persons were summoned. Seven of. 
these. attended of whom.one was excused but of the 
reaigining"six five Jurors were chosen by lot: a 

Held, that the. Jury was not empanelled: ag re-^ 
quired by-law—in Case No.l and was empanelled, 
according -tolaw in Cases Nos, 2 and 3, [p. 583,.col. 
2; p. 584, col, L]]" r 

Appeals by:the accused under s, 410-of 
the Criminal Procedure Code. x 


ORDER- OF REFERENCE TO A’ 
FULL BENCH. 


Rankin. C. J. and Chotzner, do 


(November 17, 1927).—In these cases, as in 


several other eriminal appeals which have 


. already been admitted, the question arises 


of the proper method of empanelling a Jury 
under s..276 of the Oriminal Procedure ` 


“In Rosonali v. Emperor (1) O. O. 
Ghose and Gregory, JJ., put a construction 
upon this: section and in particular upon 
the second -proviso thereof. The view 
taken by-them was said to be in accordance. 
in Bholanath 
Haera v. Emperor (2) but is, in our opinion, 


. contrary to the construction put upon the 


section in Rahamat Sheikh v. Emperor (3), 
In these circum:tances; we think it 


‘necessary to refer these three appeals to 


the Full-Court in order that an authorita- 
‘tive construction binding upon all Courta 
throüghout-the Provines, including all 
Benches of this Oourt, may be obtained, 
Until the—questions raised have beén 
decided it wil be very difficult if not 
indeed impossible, for trials at Sessions.to 


' be-so-conducted as to ensure validity to the 


proceedings, 

It will be convenient to set out in order 
the facts of each of the threé cases; keeping, 
however, to these facts only which relate to 
the manuerin which the Jury was empanel- : 

ed. em wee ws t ; 

In Appeal No. 377 the accused wera 
charged under a, 147 and under s. 325 read 
with & 149 of the Indian Feaal Code, Ten 


(1) 104 Ind, Cas. 905; 46 O. L. J. 160; 210. W, N, 
1102; 28 Or. L. J, 889; A. I. R. 1927 Cal. 787. 

(2) 99 Ind. Cas. 930; 41 C. L, J. 541; 28 Cr. L, J, 194; 
ACI R. 1927 Cal. 242. < y 

(3).102 Ind. Cas. 903; 31 O, W. N, 711; A I, R, 
1927 Cal, 598; 28 Cr, Li d. 615; 8A. I, Or, R, 200] 54 
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persons were summoned to‘ serve on the 
Jury. Of these ten six persons attended. Of 
these-six it was ascertained that one wasserv 
ing inthe office of asociety of which the 
. Public Prosecutor was the President. An 
_ objection being taken to this individual 
the objection was sustained and he was 
“discharged, This left five persons who 
. had been summoned. The learnéd Judge 
chose one man from among the bystanders: 
- in Court, added hisname to those of the five 
. persons summoned and from thése six the 
- Jury of five was chosen bylot. ` 
In Appeal No. 468 the accused were 
charged under s. 302 of the Indian Penal 
, Code. The number of persons summoned 
does not appear from affidavits but itis 
agreed that seven Jurors were present two 
; of whom were European gentlemen. These 
. two were discharged on the ground that 
. they did not understand Bengali. Two 
- persons were chosen from among the by- 
,BStanders and added to the five who 
. remained, thus making aJury of seven. 
. It is said that in these circumstances there 
, was no choosing by lot. 
In Appeal No. 302 the charges were laid 
- under ss, 304, 147 and 304read with a. 149 of 
the Indian Penal Code, Twelve persons 
:had been summonedjtocerve on the Jury. 
Seven of these attended, of whom one was 
‘excused. Out of the remaining six five 
Jurors were chosen by lot. 
The main questions which arise upon 
the language of the second proviso in s. 276 
of the Code of Oriminal Procedure are :— | 
(1) The meaning of the words "in case 
_of a deficiency of persons summoned, and 
' (2) Whether the word ‘chosen’ is to be 
. read as meaning ‘chosen by lot.’ 
» The view taken in WHosonalt v, 
. Emperor (1) was that the phrase ‘in case 
.of a deficiency of ‘persons summoned’ 
applies whenever the number of persons 
. attending ‘in obedience to summonses 
is less than the number summoned, A 
second view .which has been urged in 
argument before us is that the phrase 
means “ whenever the persons attending in 
-obedience to the sümmonses are less than 
double the number required to act as 
Jurors” (Cf. s. 326 (1).] A third view is 
that which was apparent]y-adopted by the 
‘learned Judge in Appeal No, 877 that the 
phrase applies whenever 
Attending in obedience to the summonees 
Bre less than the minimum number which 
grill render à choice of Jirere by lot pezethe, 


` RRDAR NATH MiHATO v, ÜMPEROR, 


the perecns - 
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in the sense that they are less than the 
number of Jurors required plus one. A 
fourth view is that it applies to the case 
where the number of persons attending upon 
summons has failed to yield the number of 
Jurors actually required to try the case. 

It may be that these four views do not 
exhaust the different possibilities. 

With regard to the meaning of the word 
‘chosen’ in the second proviso, the view 
taken in Rosonalt’s case (1) is that it means 
‘chosen by lot,’ An alternative view is 
that the proviso is intended to apply to 
cases where choice by lot has come to an 


' énd by reason of an insufficiency of persons 


present upon summons, and that the 
intention isto enable the actual Jury to be 
completed by including from- among the 
bystanders in Court such number of persons 
as are required to make upthe number 
required by s. 274 and any other sections 
affecting this matte. 

With the two questions above mentioned 
is involved a third, namely, the meaning 


‘of the expression "the number of Jarors 


required.’ The word ‘Juror’ is at times 
used in common parlance and also in the 


. Code to include, and even to mean, a 


potential Juror, e. g.,a person summoned to 
attend the Court in order that he may act 
asa member of a Jury if chosen soto do in 
due course, The question is whether the 
word ‘Jurors’ is so used in the second 
proviso of s. 270. As thatsection is express- 
ed to deal with the manner in which 
‘Jurors’ shall be chosen from ‘persors 
summoned to act as such’ this construction 
would seem torequire special considera- 
tion, 

In . putting a con-truction upon the 
second proviso it has tobe noticed that the 
section itself oceursin a part of Chap. XXIII 
which applies to trials both before High 
Oourts and before Oourts of Session, 
With reference to Jury lists and the 
summoning of Jurors, the Code deals with 
High Courts and Courts. of Session separates 
ly and differently. High Courts are dealt 
with ina group of'ss, 312 to 318 headed J 
in Chap. XXIII Courts of Session are 
dealt with in ss. 819 to 332 headed K of 
the same Chapter. Much of the argument 
adduced on behalf of the appellants in 
there cases ard of the reasoning employed 
in J?csomali's case (1) is based upon s. 326 
which applies to Courts of Session caly, 
Bo fer as High Courts are concerned s 315 
be amended in 1923 leaves the number of 
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persons to be summoned entirely to -the 
discretion of the Clerk of the Crown. He 
is to summon as many as he considers 
necessary. Prior to 1923 he had to summon 
27 from the special Jury list and 54 from 
the common Jury list as a minimum 
number, i l 
Itis further to be observed that while 
it would appear to be thecommon practice 
. for Sessions Judges to summon separate 
sets of persons for each particular case and 


to fix dates accordingly, this very conveni- 


ent practice would not seem to be the exact 
courses which s. 326 has in contemplation, 
It is not suggested that the practice is in 
any way improper but s.327 would seem 
to show that what the previous section haa 
in contemplation is the summoning ofa 
number of persons for attendance through- 
put the Sessions much in the same way a8 
persons are summoned under s. 315 to give 
their attendance at High Court Sessions. 
It is to be noticed also that the phrase 
used is ‘the number to be summoned not 
being less than double the number required 
for any such trial.” - 

These considerations make it difficult to 
suppose that any recourse to the assistance 
of bystanders is intended to be had merely 
because some of the persons summoned fail 
to appear, particularly as it would seem 
that the Code nowhere requires that 
separate sets of persons should be summon- 
ed for particular cases. Thegameconsidera- 
tion cast some difficulty in the way of 
reading the phrase ‘deficiency of persons 
summoned’ as having any reterence,to the 
phrase used in 8.326; ‘double the number 
required for any such trial.’ It does not 
seem unreasonable to suppose that the 
‘intention of s. 315 and s. 326 is that such 
number of persons should be summoned 
as wil be safe as yield & Jury from the 
Jury list allowance- being made for all 
likely contingencies, illness,death, non- 
service of summons, objections, excuses and 
anything else, : 

It in view of these considerations the first 
two of the four views above mentioned are 
thought to be untenable, it would seem 
that: the right to have recourse to by- 
standers must arise .eitber where the 
number of persons present upon summons 
is icsufficient to enable achoice of the 

-necessary number of Jurors to be had by 
‘Jot, or at the point- ab which the -ballot box 
discloses that the number of Jurors neces- 
gary to try the cage cannot there and then 
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be had-in- the usual way. On the former 
view the: “word ‘Jurors’ must receive a 
differantconstruction in the second proviso 
from that: which it has in the opening 
words of the section ; and the phrase ‘tha 
number of Jurors required’ would not appear 
to refer at any definite number except on ' 
the hypothesis that one rame more than 

the number to be chosen is what is meant. 

On this.view too, however, it would seem 

that the word ‘chosen’ could not be given 

the meaning of ‘chosen by lot’, since it 

could hardly be intended that the names of 

all the -bystanders are to be putinto a box 

in order that a few persons may be chosen 

for addition to the list of persons present 

upon summons with a view to choosing a 

Jury by lotffrom the total so obtained, I 

seams to be reasonably clear that ‘the 

number of Jurors required’ does not 

mean. the whole 5, 7or 9 covstituting the 

Jury as the case may be, In other worda 

no oné will suppose thatthe whole of the 

Jury is to be chosen (by any method of 

choice) from bystanders, the :difficulty 
really is whether it is left to the Court to 

call in the aid of bystanders before the 

ballot has begun in order to have an effece 

tive ballot which (apart from challenges 

which are specially dealt with in s. 279), 

wil produce a Jury leaving one name at 

least undrawn, or whether the provisa 

refers to an actual and ascertained deficiency 

in the sense that the ballot has exhausted 

all persons present upon summons and 

left the Court with a Jury falling short of 

the number required by law, 

- On the whole, we think, as at present 

Advised, that the fourth of the views above 

enumerated has in the end' the least 

difficulty. On this view the phrase ‘de 

ficiency of- persons summoned’ ‘is explain- 

ed by the succeeding words ‘the number of 

Jurors required’. On this view, tha 

position contemplated by the proviso is 

that out of the persons summoned a 

complete Jury has not. been obtained, 

whether it be by reason of persons sum- 

moned having been excused or by resson 

(The 

question of challenges may be kept apart 

asitis dealt with by s. 272 but if ine 

troduced it makes no difference to the 

argument) The Jury box is short of a 


. definite number of Jurors necessary to tr 


the case, It is short by reason that there . 
are no more persons whose names can he 
yielded by the ballot box, : In that position, 


1 


680 


it is-open to the Court to &djourn the 
whole proceeding, re-summon a sufficient 
number of persons and in this way obtain 
a Jury in the ordinary course. Thie, 
however, will often be highly inconvenient 
and the power given by the proviso is on 
this View a power to fill up the Jury box to 
the necessary number by calling in the 
Service of one or more of the bystanders. 
This process in no way defeats the right 
of an accused. to object to any member of 
the Jury, "E 

The objections which have been taken 
to this construction of the section and the 
consideration by way of answer to them 
may be stated as follows:— . 

(1) It is said that if this view be accepted 
the second proviso to s.276 permits asa 
last resort of & course of proceeding attended 
an practice (or at least in theory) by certain 
dangers and is, therefore, contrary to accepted 
principles of British justice. It ie, however, 
difficult to interpret the Code upon this 
basis, since the course suggested has in all 
essential been recognised for centuries by 
the law of England, and hasits parallel in 
8.279 of the Code itself. ` 


(2) Again it is said that the word ' chosen" 


n the proviso should, if possible, be taken 
as meaning 'ehoren by lot.’ 1t is, of course, 
true thatif the word does mean. ‘chosen by 
lot’ the clause is properly expressed as a 
proviso," This of-itself, however, is no 
reason for giving it that meaning if there 
is another meaning of which the same 
is true.: If it had been objected to the 
draftsman that he was unhappy in using 
the word ‘chosén’ where, he did not mean 
‘chosen by lot' it might not have been a 
conclusive reply had he merely said when 
Imean chogen by lot] have eaid so, But 
he might ‘at least say this. Look at the 
whole phrase, ‘chosen from such otber 
persons as may be present’, How can that 
mean ‘chosen by lot? Is every person's 
mame to be put into a box because he 
happens to be present? I have not said 
“chosen from buch other persons present as 
may bé selected, " 

(3) Again, it has been thought, at all 
events since Bholanath Hazra’s casé(2) that 
‘chosen by lot’ involves that the ballot box 
must contain names of more persons pre- 
sent than are required to serve on the Jury. 
If not, it issaid that the ballot isa sham 
and ‘from this it is inferred that the 
proceedings should commence by taking a 
Jally of the persons answering to eums 
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monses. Now as to this, there can, of. 
course, be no objection to the Court or its 
officer ascertaining how many persons 
have attended upon summonses. lt may 
be interesting and at times convenient to 
know this. 
requires any such enquiry and it is very 
difficult to resist the view that in this 
matter the Code in no way founds upon any | 
informalenquiry. It seemsclear that when 
the ballot is commenced the name of all 
parsons summoned should be in the box, 
Of course a person who has already been, 
excused by the Court is no longer a ‘person 
summoned’ for this purpose. He is no 
longer a person commanded to appear; . 
in effect the summons to him has been 
recalled. (A rule making power may 
create other exceptions). The Deputy 
Legal Remembrancer has drawn our atten-. . 
tion to the fact that the opening words 
of 8, 276 represent an amendment (made in 
1872) of the Oode of 1861. The Code of 
1861 said. ‘chosen by lot from per- 
sons attending in obedience to the 
summons.’ It would seem to alter the 
whole scheme of the present Code 
ifaninformal tally’ of the persons present 
upon summons is' to be made the founda- 
tion of the proceedings. Ifa Juryman is 
present when his name is drawn and called - 
aloud he makes bis appearance in the sense 
ofs, 277, Many a Juryman has appeared 
in the nick of time. The drawing of the 
Jury by name from the box is the | 
formal method which discloses who has. 
attended, who having attended has left, 
who is fainting in . the corridor, who 
willask at the last moment to be excused, . 
One must remember that the Code of 
Criminal Procedure was. not made only 
for Courts trying cases with fixed dates 
in remote places with two trains a day, and 


that the system which it adopts grew up in 


very different circumstances, After allthe - 
nameofevery person summoned has been 
chosen by lot before the summons issues, 
and when the actual Jury is chosen by lot 
from these, the accidents of life death, 
disobedience and mistake are they, too, not 
part of the Chapter of accidents which 
constitutes the lottery? If the accused 
cannot successfully challenge him, any one 
ofthe persons summoned can bé a Juror to 
try the case. On this view the objectofa - 
second choice being made by lot is to. 
eliminate arbitrary or biased choice ag 
hetween one person summoned and another, 


But the Code in no place 3 
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Unless this view oan, as a matter of 
construction, be rejected, there is nothing 
.fo require assent to the proposition that 
this second choice must be madeeither from 

`, peraons present to double the number 


:,Yequired for the Jury, or from one more 
. than thgt number. The number who are 


.' present has nothing to do with the matter 
. until the proper time, and when that time 
* fomes the Court is to take action upon the 

position then. disclosed—a position which. 
_ will depend upon other factors, of which in 


practice the number .of successful chal- . 


lenges willbe the chief. 
_As there has been a, difference of opinion 
. between previous Division Benches as to the 
true construction ofs 276, we thinkit right 
to refer these Appeals Nos. 377, 468 and 
302 of 1927 to a Full Bench in order that 


`` a true construction may be ascertained 


i of the second proviso tos. 276 of the Code 
| of Oriminal Procedure. By the rules of 
| this Court the whole case has to be referred 
l. to the Full Bench in each of these three 


appeala: but the other points arising for 


decision arein no way affected by the ques- 
tion as to howthe Jury should have been 
empanelled. We have heard the appeals 
in fullin each case and ifthe Full Bench 
~ should think fit after dealing with the 
' question of the method by which the Jury 


* should have been empanelled to remit any. 
. Case to us, we Bre in a position to give 


' judgment without further argument. In 
any case, however, in which the Full Bench 
. Bhall be of opinion that the Jury was illegal- 


* Jy empanelled, the Full Bench will bein a 


1 
L 
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'.position, should it think fit, to allow the 


appeal and direct a re-trial. f 
The questions which arise in each case 
for decision are :— 7 


' (1) Was the Jury empanelled as required ` 


“by law? 
` (2). If not, must the conviction and 
sentences be set aside and a new trial 
. ordered? | 
Mr. N. K. Bose and Babu  Probodh 
Chandra Chatterjee, for the Accused in 
No. 302. ; 


` Babus Mritunjoy Chattapadhya, Suresh 
Chandra Talukdar and Gopal Chandra 
Mukerji, for the Accused in: No. 377. 
. Babus Suresh Chandra Talukdar and 
Amulya Charan Sen, for the Accused in 
No. 468. i 


Mr. B. L. Mitter, Advocate-General; and 
Mr, Khundkar, Deputy Legal Remembran- 
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còr, and Babu Sachindra Nath Banerjee 
for the Crown. Ll Ae? 

. JUDGMENT OF THE FULL 


MA BENCH. >  ... 
Rankin, C.J.—I have had an. op- 
portunity of reading the judgment which 
is going to be delivered by Mr..Justice 
Buckland, with which I agree. . >  . 
Buckland, J.—Under Chap. VII, r. $ 
of the Rules of the Court, the three Ap- 


.peale Nos. 377, 468 and 302 of. 1927. have 


been referred to a Full Bench for the 
purposes of-a final determination, of the 
construction to be put upon the second 
prona to 8, 276 of the Oriminal Procedure 

ode, 
. So faras the facts of these cases relate 
to the manner in which the Juries were 
empanelled, they are set outinthe order of 
reference as follows: e 
' “In Appeal No. 377, the accused were 
charged under s. 147 and under s, 325 read 
with s. 149 of the Indian Penal Code. .Ten 
persons were summoned to. serve on the 
Jury, Of these ten, six persons attended. 
Of these six, it was ascertained that one 
was serving in the office of a society of 
which the Public Prosecutor was the.Pre- 
sident. An objection being taken to this 
individual the objection was sustained.and 
he was discharged, “This left five persons 
who had been summoned. The .learned: 
Judge chose one man from among the 
bystanders in Court, added his name to 
thoseof the five persons summoned and from 
these six the Jury of five was.chosen by. lot. 

* In Appeal No. 468, the accused was: 
charged under s. 302 of the Indian. Penal 
Code. The number of persons summoned 
does not appear from the affidavits, but it 
is agreed that seven Jurors were present, 
two of whom were European gentlemen, 
These two were discharged on the ground. 
that they did not understand .Bengali. 
Two persons were chosen from among the 
bystanders and added to the, five who 
remained, thus makinga Jury of seven, 
It is said that in these circumstances there 
was no chocsing by lot. A 

“In Appeal No. 302 the. charges were 
laid under ss. 304, 147 and 304° read with 
Twelve 
persons had been summoned to serve on 
the Jury. Seven of these attended; of whom 
one was excused. Out of the remaining 
six, five Jurors were chosen by lot." | 
“The questions which arise for. deter- 
mination in each case.are—-(1) Was the Jury 


ve 


Wee | 
fmpanelled as required by law ? (2) If not, 
must the convictions and sentences be set 
aside and & new trial ordered ? 

. The determination of the first of these 
twoquestions wilidepend ineach case onthe 
view taken of the proviso to be considered. 
Oonsideration of the second question only 
arises after the firat has been determined. 

Stating the matter broadly, there are 
two opposite views, which have been sub- 
mitted, of the effect of the proviso. One 


is that in the event of there being &defi- 


ciency of persons summoned a sufiicient 
number of persons from among those pre- 
Bent may, with the leave ofthe Court, be 
added to the number of persons summon- 
ad who have attended, and that a choice 
should then be made by lot from the. com- 
posite body so formed, 

The other view is thatthe choice by lot 
referred to at the beginning of the section 
is confined to a choice by lot from among 
the persons summoned, and that when the 
deficiency appears, the number of Jurors 
required may be chosen from such other 
persons as may be present, and the Jury 
thereby completed without any further 
drawing of lots. 

Whichever view is the correct one, it is 
subject to the right of the prisoner to ob- 
ject to a Juror, The sections relating to 
Buch right do not directly affect the con- 
struction of the proviso, but they may be 
considered for the purpose of arriving at 
its correct meaning. 

The view first stated is that which has 
been advanced on behalf of the appel- 
lants. The argument presented to us pro- 
ceeds in the first instance from s. 026, 
which provides for summonses to be issued 
to the number of Jurors required for the 
Sessions, "the number to be summoned not 
being less than double the number re- 
quired for any trial,” Assuming a Jury to 
consist of five, at least 10 persons must 
be summoned, and it is said that that 
figure isto be taken as the number of 
persons among whom lots are to be drawn 
for the purpose of choosing a Jury. From 
this point, it is argued that the words 
* deficiency ,of persons summoned " means 
deficiency of' persons summoned for the 
purpose of making up the minimum num- 
ber of 10 among whom lotsare to be drawn. 
This argument then leads to the conclu- 
sion that the. word “ Jurors” in the pro- 
viso refers to potential Jurors, or, as they 
gre termed in the first part of the section, 
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to ' persons summoned to act as such." 

It is not possible to find any logical. 
reason for this indiscriminate, and indeed,’ 
One might say, careless use of the word 
"Jurore" within the compass of one section, 
for the purpose of indicating different sets 
of persons. The argument, however, has 


' this support, so far as itis, a question of 


mere terminology, that 8s. 327 and 328, and 
it may be others, refer to "Jurors" when 
what is meant is persons directed to attend 
for service as Jurors, 

The argument also involves that the 
expression “chosen by lot” and the word 
"ehosen" have been both employed to 
convey the same meaning, viz, a selection 
by ballot. Again, for this no logical 
justification can be found, and the two can- 
not be regarded as synonymous unless there. 
is no other possible construction to be 
placed upon them. 

In the course of the argument it wag 
suggested that the ballot required by s. 326 
(2) as to the persons to be summoned, and 
that required by e. 276 were intended to 
benefit the prisoner, by ensuring as far ag 
possible an unbiassed and impartial Jury, 


- chosen haphazard, and that this furnishes 


an additional reason for requiring that even 
when the proviso has to be invoked there 
shall nevertheless be a ballot. With this, 
in some measure, I agree, but inasmuch as 
the prisoner hes the right of challenge 
conferred by s. 278, I should be disposed to 
think that the objectof the several ballots 
was as much to ensure the fair and 
impartial incidence of the duty of service 
upon Juries upon those who are liable to it, 

The position when a successful objection 
to a Juror has been made is dealt with by 
s. 279, In the first instance, the place of the 
Juror is to be supplied by any other Juror 
attending in obedience to a summons and 
chosen as 8. 276 provides, that js by ballot. 
Tf no such Juror ie present, the place of 
the Juror to be supplied shall be filled by 
any other person present whose name is on 
the Jury list or whom the Court considers a 
proper person to serve on the Jury, subjeot 
of enurse, to a successful objection, as atated 
in the proviso to s. 279. Here the argu- 
ment for the appellants has to concede 
that in such circumstances no ballot is 
possible. pm P 

In my opinion, the view which I have 
discussed isfallacious, and proceeds entirely 
from an erroneous conception as to the 
deficiency to which the proviso refers, In 
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the eourse of argument, wo wore informed 
that it isthe practice in District Courts to 
ascertain -beforehand how many of the 
persons summoned to serve as Jurors have 
attended and thus determine the “defici- 
ency" to be supplied. If that is the case in 
my judgment, it is a practice which is not 
authorised by law and should be discon- 
tinued. No doubt, persons summoned a8 
Jurors who do not attend are liable to fine. 
But the stage at which it should be 
ascertained whether they have attended or 
not is not reached until their names are 
called out for the purpose of empanelling 
& Jury. 

The procedure to be followed in nominat- 
ing a Jury is laid down in Chap. Lr. 54 


of the G. O. Orders. Ifcarefully observed,- 


atep by step, no difficulty will occur. It is 
to be presumed that the total number 
summoned is that required by s. 326, that is 
to say, at least 10, for a Jury of 5, and in the 
aggregate there may be more. This will 
depend upon the number . required for the 
Sessions and stated in the letter to the 
District Magistrate. On the names being 
drawn from the box, one by one, each after 
another, and called aloud as each is drawn, 
it will become apparent who has not 
. attended, and it is only when all the names, 
have been so drawn and a number of 
persons insufficient for the purpose of con- 
atituting a Jury have answered to their 
names that the deficiency will become 
manifest. The deficiency will be the 
number by which thenumber of persons 
answering their names and empanelled 
falls short of thé number of persons of 
which the Jury should'consist. It is then 
and not until then that, in my opinion, the 
proviso begins to operate, and on that point 
being reached, the Court has to exercise 
a discretion whether to allow persons to be 
chosen from among the bystanders in 
sufficient number to supply the deficiency, 
‘or whether to adjourn the case for a fresh 
Jury to be summoned. 


The circumstances in whichsuch discre- 


tion should be exercised, and how, do not 
call for consideration in this case. It 
suffices to say that it must be exercised in 
such a way as tosecure to the prisoner & 
fair and impartial trial. 

. [should like to draw attention toa recent. 
alteration of the rule referred to, which 
provides that as the name of each Juror is 
drawn it shall be called aloud, and upon the 
Juror appearing, the prisoner or person to 
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beg 
ve tried shall ba asked if he objects to ‘be - 
tried by such Juror, This furaishes thé 
opportunity of challenging under 6. 277, 
and if the procedure proscribed is followed; 
no difficulty will arise in compliance with 
the provisions of s. 279 (2), since all the. 
names of persons summoned will have been 
placed in the box. . - 

I have endeavoured to state my conclu- 
sions in a form which may be of practical 
utility end I will now summarise them, 
The section provides, in the first instance, 
for a ballot among the persons summoned 
under s. 326, all of whom may or may not. 
be present. When their names have been 
exhausted, if a Jury has not yet been 
empanelled, the Court may, in its discretion, 
allow ‘the number requisite to complete 
the Jury.to be chosen from among the 
bystanders, or may adjourn the’ case for & 
fresh Jury to be summoned. As each name 
is drawn and called aloud, if the person 
summoned answers, or as each Juror is. 
chosen from among the bystanders, should 
that point have been reached and that 
course be permitted the accused shall be 
asked. if he objects to be tried by such 
Juror. Should the objection .be allowed, 
the Court should proceed as laid down in 
g. 279 (2), adopting the course prescribed 
according as there are or are not persons 
lef; from among those summoned whose 
names have not been drawn. : 

It now only remains to give, with res- 
pect to the three appeals, the replies to 
the questions submitted to us, but. before 
so doing I may state that it follows from 
the foregoing that Bholanath Hazra v. 
Emperor (2) and Rosanali v. Emperor (1) 
80 far as they lay down a different principle 
should not be followed. . - 

As regards Appeal No. 377 the answer. 
to the first question is that the Jury was 
pot empanelled as required by law. In: 
this case, therefore, the convictions and 
sentences will be set aside and there must 
be a re-trial witha Jury duly empanelled 
in the manner prescribed. The accused 
persons in this case will be on bail to the. 
satisfaction of the District Magistrate.. 

As regards Appeal No. 463 the Jury was 
in effect empanelled as, permitted by- 
law from the five persons summoned and 
the twochosen from among the bystand-. 
ers, andthe case, therefore, ‘will be re-. 
mandad tothe Division Bench to dispose 
of iton such other points as may yet have 
to be determined, 
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7L. AS yegards Appeal No. 302 the Jury was 
". empannelled as required by law and there 
- ‘will be the same order of ‘remand in this 
` vase as in Appeal No, 468, 
_ Cuming, J.—I agree and have nothing 
` to add, Í 
' Ghose, J.—I agree in the judgment 
. Just now delivered by my learned brother 
Mr. Justice. Buckland. 
^^ Mukerji, J.—I agree in all that my 
` Jearned brother Buckland, J., has said in his 
.judgment:and desire to add a few words. 
"To put upon the second proviso to e, 276 
any of the interpretations contended for 
` pn. behalf ofthe appellants would lead to 
“An, absurd position which could never have 
. been intended. Suppose out of 10 per- 
Bons summoned to act as Jurors, 5,name- 
ly, g to 2 attend, According to one of 
- these interpretations at least one more, say 
y will have to be taken from the persons 
present in order that there may be a choos- 
ing of Sby lot out of 6; according to 
another, at, least 5 more, say = to y 
wil have to be so taken so that there may 
be an effective lottery with equal chances; 
according toa third, the whole body of 


persons present, say = to 2 wil have 


to be taken, though on the face of it such. 


a procedure would be impracticable. Ac- 
cording to all the said interpretations, the 
word ‘chosen’ in the proviso means ‘chosen 
by -lot.’ All of the two series Sand P 
will, therefore, be in the ballot .box. If 
ps. 277 to 279 are now applied, suppose 
the drawing gives one of the S series as 
the first man, and he being objected to 
with success goes‘out. So long as the 
drawing does not give another of the S 
geries, but of the P series only, all the latter 
will have to go out automatically and will 
not have to serve, though never objected 
' to, unless one or more of them are again 
selected from the general body under the 
ast part of the first paragraph of cl. (2) 
of 8.279. Could. such a result have. been 
intended ? f 
: In my opinion s, 276 with allits pro- 
visos is a‘ general section dealing with 
the general nature of the procedure and 
the details of that‘procedure are given in 
gs, -277 to 279,.‘I ‘am also of opinion that 
.the words “ with the leaveof the Court" 
jn the second proviso to s. 276 give a 
discretion to the Court to proceed or not 
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to proceed in this partieuler way, namely; 
allowing personsin Courtítocome in as 
Jurors, accordingly as it thinks fit : it is 
not difficult to imagine cases in which 
such a procedure will not be resorted to. : 
Tam further of opinion that the words 
“the place of such Juror shall be suppli- 
ed by any other Juror attending in ober 
dience toa summons and chosen in man- 
ner provided in s. 276" in s. 279, cl. (2) 
clearly point to S series only taking part 
jn the ballot, and that the section canı ot 


' be workedif P series are to take part in it. 


ALN. As Reference answered. 


CALCUTTA HIGH COURT. . 
Appeal FROM ORIGINAL Degass No. 132 
or 1926, 

January 25, 1928. 
Present; —Mr. Justice B. B. Ghose and Mr. 
Justice Cammiade. : 
SARADA.CHARAN SEN AND ANOTHER- 
—Derenpants Nos. 8 AND U—APPELLANTS 
"versus g 
BANKA BEHAR! DAS—PLAINTiFE No. 1 
HIS HEIRS AND LEGAL REPRESENTATIVES 
PROMODE CHANDRA DAS AND OTRERB-- 
. — RESPONDENTS. Sx 
Civil Procedure Code (Act V of 1908), 8.2 (12)— 
Mesne profits—Trespasser letting out land to tenanta 
Liability for mesne profits, extent of. ` 
A person who isin wrongful possession of land ia 
bound to pay mesne profits on the basis as if'he 
were in direct possession of the land, where there 
is no evidence to show that he could not cultivate 
the land himself or that the land was in the posses- 
aion of,tenants when he entered upon it. [p. 585, col. 
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Appeal against the decree of.the Sub- 
ordinate Judge, Second Court, Sylhet, 
dated the 2nd of January, 1926. 

Dr. Sarat Chandra Basak, Babus Be- 
noyendra Nath Palit, Hemendra Kumar Dag 
and Paresh Lal Shome, for the Appellants. 

. Mr. Gopal Chandra Das and Babu Nikunja 
Behari Roy, for the Respondents.. 

Babu Profulla Chandra Chakravarty, for 

the Deputy Registrar.. 
. JUDGMENT.—Two objections have 
been taken tothe decree made for mesne 
profits by the Court below. The first is 
that the lands with regard toChak No. 8 and 
Chak No. 20 were in the possession of tenants 
and mesne profits should becalculated on 
the rent basis instead of on the basis taken by 
the Subordinate Judge that the plaintiffs 
were in khas possession. Tne Subordinate 
Judge says in his judgment that no evi- 
dence was given before him and the Com: 
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Hiission was silent as to the fact whether 
. the defendants had been in khas possession 
or in-possegsion of the lands decreed to the 
~ plaintiffs through tenants. As a matter of -. , January 17,1928. : - : 
' fast it has béen pointed out on behalf of the Present.:—Justice Sir Arthur Herbert 
‘appellants that in the;schedule attached to . Cuming, Kr., and Mr, Justice Mukerji. 
~ the Commissioner's report he says- that -ABINAS CHANDRA MAJHI AND SNOTHER 
..Bome lands are in the possession of tenante, — DiFENDsNTS—APPELLANTS 
. No evidence, however, was given before : versus . < 
-~ thè Court but evidence apparently was - PRATUL CHANDRA GHOSE— . 
.. adduced before the Commissioner that PLAINTIFF—HESPONDENT. Joss: 
_eertain lands were in the possession of Pitt be fn renee! IT of 1885), 8. i CELUM 
tenants. That, however, does not exonerate. hase meanin K i Civil Proced oe Code Gara 
. ihe defendants from liability for. mesne 1908), 8. 66 Suit iy real owner against third AR 
profits as defined in se. 2 (12) of the Code. maintainability of. : : : 
~ of Oivil Procedure. The defendants have A person who has purchased property /benami in 


given no evidence to show that they could 
. hot cultivate the lands themselves or that 
. the lands were in possession of tenants 
before they entered upon them as tres- 
passers, Under these 
defendants are bound to pay , mesne profits 
onthe basis as if they were in direct 
possessionofthelands in suit. The first 
ground, therefore, fails. 
< |. The second ground is that mesne profits 
` had been allowed fora period which goes 
beyond the period prescribed in OO, XX, 
r.19, Civil Procedure Code, inasmuch as 


` mesne profits had been allowed fora period * 


more than three years after the date of 
the decres,. As a matter of fact, therespond- 
ents-decree-holders claim 
proftsfor a period within three years of 
-. the date of the decree -whether mesne 
profis were calculated for a period beyond 
ihat date was not taken es a ground of 
objection before the Subordinate Judge, 
. nor doesifappear that this 
. Bpecifically taken in the grounds of appeal, 
. Under.thesecircumstances we are unable 
to allow this question to be raised be- 
fore us for the first time during the argu- 
ment. : 
: The appeal must, therefore, stand dismiss- 
ed with costs. We assess: the hearing-fee 
at ten gold mohurs. 


ALN. A. Appeal dismissed, 


circumstances the 


only mesne _ 


point was. 


another's name is entitled to give notice under s. 167 
of the Bengal Tenancy Act. The word ‘purchaser 
in the said section does not necessarily mean ‘certifis 
cated purchaser’. (p. 586, col. 2; p. 587, col. 1.]: 

Jogesh Chunder Patitunda v. Rohini Kumar Roy 
Chowdhry (1), distinguished. _ . 

The principle of s. 66 (1) of the Civil Procedure 
Oode cannot be invoked im & case where the real 
owner seeks fora declaration of his real title against 
some one who does not claim under a certificated 
purchaser. [p. 587, col, 1.] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Howrah, dated 
the 31et of January, 1925, affirming that of 
the Munsif, First Court, Uluberia, dated 
29th of March, 1923. ee 
M. Syed Nasim Ali, for the Appellants. 
Babu Pyart Mohan Chatierjee, ior the 


Respondent. : 
| JUDGMENT. . j 
Mukerji, J.—This appeal has atieen 
out of a suit which was instituted by 
the plaintiff for recovery of khas pose 
session of and for declaration of his 
title to a certain plot of land. "The &uit 
was decreed by the trial Court ^ and 
that decision was affirmed on appeal by the 
learnad Subordinate Judge. The defend: 
ants have thereupon preferred this second 
appeal, The plaintiff's case was that the 
Jand in suit formed part of on occupancy 
holding which consisted of .30 bighas 
and odd of land and bore a rental 
of Rs. 59 and odd and it was held 
by one Yasin Mallick, that in execu- 
tion of a decree for rent which was 
obtained by the landlord against.the said 
Yasin Mallick the said holding was put up 
to sale and was purchased by the plaint- 
iff, that the plaintiff thereupon served à 
notice under s. 167 of the.Bengal Tenancy 
Act upon the defendants alleging that the 
‘defendants were under-raiyats and -there- 
after the plaintiff instituted the suit for 
declaration ofhis title to and for recovery 
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of khas possession of the land of which the 
.Beid defendants were in such possession. 
The plaintiff's case was that this particular 
plot of laud originally stood in the name 
ofone Daimali Mallick and appertained to 
the jote of one Porabaddi Mallick who held 
as a raiyat under the said landlord. The 
defendants’ case, on the other hand, was 
that the land in suit did not appertain to 
the raiyati holding of the said Porabaddi 
Mallick but that, as a matter of fact, it was 
land which had been purchased by the wife 
of the said Porabaddi Mallick and from her 
the land descended to her son Derajtulla, 
from whom it$was transferred by a gift to 
one Ohidannessa Bibi under whom the de- 
fendants held not as an under-raiyat but 
838n occupancy raiyat. The defendants’ 
case further was that their landlords were 
tenure-holders having a lakheraj right to 
the Jand. - 

The grounds that have been urged in sup- 
port of this appeal are four in number. 

The first ground relates to the question 
of admissibility of a chitta anda khatian of 
the year 1261 which was proved in evidence 
on behalf of the plaintitf and upon which 
reliance has been placed by both the Courts 
below for the purpose of holding that the 
land in suit appertained to the jote of 
Porabaddi Mallick and that Porabaddi Mal- 
lick as.wellas the tenant in execution of a 
decree for rent as against whom the proper- 
ty was sold and purchased by the plaintiff 
was araiyatfand not a tenure-holder. So 
far as this question is concerned it would 
appear that the-chitta and the khatian are 
dated 1261 and it is not disputed that the 
person who made the entries in these docu- 
ments relating tothe land in question is 
now dead. If that be the position the docu- 
ments, in my opinion, come clearly within 
the provisions of s. 32, sub-s. (2) of the 
Indian Evidence Act. The amin who made 
the measurement and prepared the khatian 
and chitta must be taken to have made the 


entries in these documents in the ordinary. 


course of his business or in the discharge 
of his professional duties within the mean- 
ing of that sub-section. lt is unnecessary in 
this view of the matter to consider whether 
these documents are or are not also relevant 
under the provisions of 8. 18 of the Indian 
Evidence Aet. : M A 

The next ground that has been urged 
is to the effect that the onus of proof 
was wrongly placed upon the defend- 
ants, Reading the judgment of the 
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learned Subordinate Judge as a whole upod 
the question of the status of the defendants 
it does not seem to.me that this contention | 
is well-founded, As a matter of fact the 
learned Subordinate Judge appears tó have 
taken the wholeof the evidence that there 
is on the record and upon that evidence 
has come to the conclusion that the disput- 
ed land was held by Daimali Mallick the pre- 
decessor of the defendants asa raiyat, In 
the circumstances I do not think any ques- 
tion of onus really arose in the case. Th 
learned Subordinate Judge has observe 
that the khatian and the chita to which 
reference has already been made prové 
that the disputed land was held by Daimali 
as a raiyat. He has then referred to tha 
fact that the area of the land being only 30 
bighas,no presumption arose to the effect 
that Daimali was a tenure-holder: and 
being of opinion that upon the whole of 
the evidence the fact that Daimali was only 
a raiyat has been proved he has recorded a 
finding to that effect. It may be stated in 
this connection that the case which the de- 
fendants put forward, namely that they had 
been paying bhag paddy to. Mohammad 
Bheik on the footing of their case to the 
effect that it was Bijari Bibiand not her 
husband Porabaddi Mallick who was the 
holder of these lands has not been believed 
by the learned Subordinate Judge. 


The third contention isto the effect that 
the notice that was served undér the pro- 
visions of s, 167 of the Bengal Tenancy Act 
was not a valid notice, It has been urged 
in this connection that the word '" purchase 
er" as used in that section means only 8 
certificated purchaser and in support of this 
position reliance has been pleced upon an 
observation which is to be found in the 
judgment of the Chief Justice Maclean in 
the case of Jogesh Chunder Patitunda vw. 
Rohini Kumar Roy Chowdhry (1). The 
passage runs in these words :—“ We are 
notin a position to decide that point (that 
is the question of sufficiency of notice under 
8, 167 of the Bengal Tenancy Act) upon the 
materials before us. Ifthe sale certificate 
were made outin the name of the benamidar, 
then in my view, he would be the proper 
person, as the certificated purchaser to give 
the notice under the Act,” The passage in 
question, no doubt, supports the appellant's 
contention. But it does not aprear what 
the actual facts of the case were in connec. 


(1) 34 Ind, Cas, 215; 21 O, L, J. 65 at p, 67, 
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tlon with which these observations were 
made, As far as can be made out, the judg- 
ment being cf a date prior to those cases in 
which it has been held thata benamdar is 
competent to sueand is not precluded from 
obtaining.thoge reliefs which really belong- 
ed to thereal owner the contention that 
must have been urged in the case in 
which that judgment was passed was that 
a benamdur had no right to give notice 
under s. 167 of the Bengal Tenancy Act. It 
was apparently that contention that was 
dealt with by the aforesaid observation. It 
cannot be disputed that the person for 
whose benefit such notice is to be given is the 
real purchaser and I see no reason to limit 
the meaning of the words “ purchaser to 
the certificated purchaser” at an execution 
sale. It may beobserved further that it has 
been held ina series of decisions that the 
word “purchaser” includes assignees or 
transferees from a certificated purchaser. 


If that bs so I do not see how a real owner. 


for whom the benamdar merely holds the 
property in trust can be precluded from 
giving such notice when, as a matter of 


fact, heis perfectly entitled to enforce his. 


right in a Oourt of Law as against a third 
party. 

Lastly it has been urged that the suit is 
not maintainable in view of the provisions 
of s. 66 sub-s, (1) of the Civil Procedure Oode, 
This objection, in my opinion, is not well 
founded, Because the whole object of that 
sub-section is to prevent a real owner from 
relying on hissecret title as against 4 per- 
son claiming title under.a certificated pur- 
chaser. The principle of this section can- 
not be invoked in a case where the real 
owner seeks for a declaration of his real 
title against some one who does not claim 
uader a cortificated purchaser and asks for 
a remedy which thelawentitles him to. I 
do not ses how the provisions of this section 
can bea bar to the maintainability of this 
suit. In thisview of the matter, I am of 
opinion that all the grounds urged in this 
appeal on behalf of the appellants fail and 
the appeal should bs dismissed with costs. 

Cuming, J.—I agree. ae 
Q0 A NLA, Appeal dismissed. 
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OALOCU'T'T A HIGA QOOURT. 
AePBAL PROM APPBLLATE Deorsa No, 1417 

d oF 1925, 

January 19, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, Kr., and Mr. Justice Mukerji, 
Kumar JARAT KUMAR ROY— .- 

PLAINTIFF — APPELLANT 


versus 
SURENDRA NATH JOARDAR AND 
OTAEu8S—-DEFENDANTS-—RESPONDENTS., 

Landlord and tenant—Rent—Suspension of entire’ 
rént on partial dispossession of tenant, doctrine of, 

No hard and fast rule can be laid down as to when 
suspension of entire rent should be ordered when a, 
tenant is dispossessed by the landlord ofa portion ` 
of the holding. Each case has to be decided on the 
particular facts of the case. [p. 583, col. 2.] ; 

Katyayani Debi v. Udoy Kumar Das (1) and Susil 
Kumar Biswas v. Rajani Kanta Chakrabutty (2), 
distinguished. . . | 

[Their Lordships ordered suspension of the entire 
rent on the particular facts of the case.] 


Appeal against the decree of the Subordi- 
nate Judge, Nadia, dated the 3rd of March, 
1925, reversing that of the Munsif, Second 
pour Kushtea, dated the 23rd of April, 
1924, 

Babu Rupendra Coomar Mitter, for the. 
Appellant. 

Babu Hari Prasanna Mukherji, for the 
Respondents, 


JUDGMENT. 

“Cuming, J.—In the suit out of which 
this appeal arises the plaintiff sued the 
defendants to recover arrears of rent from’ 
the last two kists of 1326 to Pous kist of 
1329 at an annual rental of Rs. 34-5-34 pies 
with cesses and damages. His allégation 
was that the defendants’ father purchased 
the holding in question on the 15th Sep- 
tember, 1919, at an auction sale and that 
the defendants had been holding this jama 
since their father’s death. The defendants 
contested the suit. They raised anumbar 
of objections. The only one with which. 
we are concerned in the present appeal is 
that they claim to be entitled to the suspen- 
sion of the entire rent on the ground that 
they have been dispossessed from a large 
portion of the holding by the landlord. 

The Munsif overruled the objection , of 
the defendants and decreed the suit. „Ia 
appeal the learned Subordinate Judge 
found that the defendants had been dis- 
possessed from some portion of the holding 
and that they were entitled to the suspension 
of the entire rent, 

The plaintiff appealed to this Court and 
the appeal was heard by my learned brother 


PISA 
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Mr. Justico Roy and myself and wé-remit- 
ted the case to the lower Appellate Oourt 
for a definite fading as to how much land 
the defendants’ father actually came into 
possession when he purchased the holding 
at the auction sale and how much land they 
had been dispossessed from, if any, by 
the plaintiff andif so, when, The learned 
Subordinate Judge has found that the 
defendants came. into possession of at 
. least 30 bighas of land when they purchased 
the holding at the auction gale and that 
they were subsequently dispossessed by the 
plaintiff from no less than 10 bighas of land 
in Baisakh or J'oistha 1327. 

Mr, Mitter who appears cn behalf of the 
: appellant contends and his contention has 
not been opposed by the learned Vakil who 


at any rata be is entitled to the rent and 
- passes for the two kists of 1326. The: Court 
. having found that the dispossession did 
not take place till Baisakh 1327 clearly he 
.ig.entitled to the rent for the last two 
kists-of 1326. 
:- With regard to the rent for the period 
subsequent to the dispossession Mr. Mitter 


' . contends first -of all that the tenants are 


not entitled to the guspension of the entire 
yent. He argues that as the tenants have 
. been dispossessed from a portion of the de- 
` mised property they are entitled only to an 
abatement of rent for the portion from 
which . they have been dispossessed. He 
. argues that the doctrine of entire suspen- 
gion of rent, in a. case where the tenant 
has been dispossessed from only à portion 
ofthe demised properties does not apply 
with full force. He has referred us to the 


- decision of the Privy Council in the case . 


of Katyayani Debi v. Udey Kumar Das (1) 
and to a decision of Mr. Justice B. B. Ghose 
and Mr. Justice Roy: in the case of Susil 
Kumar Biswas v. Rajani Kanta Chakra- 
butty. (2). Neither of these. decisions dealt 
with a case where the tenant, though once 
in. actual possession had been actually 
dispossessed by his landlord. In both 
those cases the tenant never got possession 
of the demised property. Further in the 
ease of Katyayani Debi v. Udey Kumar 
Das (Y their Lordships of the Judicial 
Committee remark that the; doctrine of 


(1) 88 Ind, Cas, 110; 30 0. W, N. 1; A. LR. 1925 
p. C. 97: 52 0. 417; 23 A.L. J. 751; L. R. 6 A. (P. O.) 


140; 52 1. A. 160 (P. O). . 
(8) 101 Tod, Cas. 775; 31 O. W. N. 990; A. E Ry 1987 


Qal, 173. 
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suspension of payment of rent, where tha 


tenant hasnot been put in i 
t b possession of 
part oz the subject leased, has been applied 


‘where the rent was a lump: 
mop ‘rent for the 
_whole land leased treated asan indivisible 


Subject, It has no application toa ca 

where the stipulated Tent is so much per 
acre’ or bigha. This remark, as far as. I 
can see, does not assist the appellant in 
any way. No doubt every one of these 
ae is to be decided on the particular 
acts of the particular case and it is not 
possible to lay down any hard and fast 
rule when suspension of entire rent should 
be: ordered or when only abatement of 
rent should beallowed. The learned Vakil 
for the appellant lias been unable to point 


_oufto me any si 
appears on behalf of the respondents that | nysingle case where a tenant 


in possession has been dispossessed of a 
considerable portion of the demised pro- 
perty and only an abatement of. rent 
has been allowed, more specially .ina case 
where tbe settlement was for a lump sum 
and not for sọ much per bigha. I think 
this contention of the appellant. cannot 
gucceed. 

. Mr. Mitter has further contended that 
it is not a case of dispossession by a land- 
lord qua landlord. The landlord purchas- 
ed the adjacent property in execution of’ 
& rent-decree which he himself had obtained 
against the tenant of that land and in 
execution of this decree he dispossessed 
the present defendant of some ten bighas 
of land. It would only be, à refinement 
of the word dispossession to say that this 
dispossession of the tenant is not dispost es- 
sion by the landlord qua landlord but in 
his capacity as a tenant. ; 

These are the only points urged in the 
appeal, The appeal, therefore, fails except 
for the modification regarding rent forthe : 
last two kists of 1326 with cesses and 
damages thereon. 

There will be no order as to costs in the 


appeal. - . 
Mukerji, J.—I agree. 
ALN, A. Appeal dismissed, 
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mitting nuisance in the temple. On these 


CALCUTTA HIGH COURT. ` 
APPEAL FROM APPELLATE DEoRaE No. 1805 
. OF 1925. : 
January 9, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, Kt, and Mr. Justice Page. 
KALI KUMAR GANGOPADHYA— 
DEFENDANT—ÅPPELLANT 


versus 
ANANDA OHANDRA GANGOPADHYA 
AND OTHERS—PLAINTIFFS— RESPONDENTS. 

Practice—Cause of action arising subsequent to suit, 
cognizance of—T'rust—Suit for removal of trustee— 
Denial of trust by trustee in written statement, whether 

. ground for removal. 

A suit cannot be decreed on a cause of action 
which arose subsequent to the filing of the suit. 

In asuit for removal ofa trustee, the allegations 
made against the trustee were found against, but the 
suit was decreed and the trustee was ordered to be 
removed on the ground that he had denied the 
debutter nature of the property and asserted a hostile 
title in the written statement : 

Held, that the procedure adopted ‘was erroneous and 
the suit should have been dismissed. i 


Appeal against the decree of the Addi- 
tional District Judge, Third Oourt, Dacca, 
dated the 27th . of April, 1925, reversing 
taht of the Munsif, Third Court, Dacca, 
dated the 2nd of August, 1924. i 


Babus Jogesh Chandra Roy and Bepin 


Chandra Basu, for the Appellant. 


Mr. Atul. Chandra Gupto, Babus Hira. 


. Lal Ganguli and Prokash Ch. Pakrashi, for 
the Respondents, JE EN 


JUDGMENT, 


Cuming, Jn the suit out of which’ 


this appeal has arisen theplaintiffs soughtto 
remove defendant: No. 1 from the : office 
of shebait of the family deity. Ananta Deb 
Thakur on the ground, first of all, that he 
had in a previous suit contended that the 
trust deed was not a valid document and 
the. property was not debutterand further 
that he was unfit to bea shcbait as he ate 
forbidden foodand committed nuisance in 
the temple. . 

The first Court found that the denial 
by defendant No. lof the debutter nature 
of the property and the validity of the deed 
of dedication in the former suit did not 
ofitself forma ground for removing de- 
fendant No.lfrom.the cffice of shebail, 
The first Court further held that it had -not 
been established that defendant No. 1 had 
been guilty of misconduct by reason of 
his having eaten forbidden food or come 


" 


'gueh. 


.eause of action in the present suit 
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findings the first ,Court 
guit. 

On appeal by the plaintiffs the second 
Court upheld the finding of the first 
Court so faras regards the decision of 
that Courtthatdefendant No. 1 had not 
eaten forbidden food or had not keen 
guilty of committing nuisance on the 
temple, He further agreed with the Court 
of first instance that the denial by the 
defendant No. 1 ofthe  debutter nature of 
the property and of the validity of the 
deed of dedication in the former suit. 
would not form a ground for removing 


dismissed the 


D 


.defendant No. l from the office of sheboit, 


But he found that the defendant had in 
the course of the present suit again both 
in the written statement and by his 
Counsel's statement in ‘the suit denied 
the debutter nature of the property and 
the validity of the deed of gift. He held 
that this denial formed sufficient ground 
for removing the defendant from the 
office of shebait and he decreed the suit 
and granted a perpetual injunction re- 
straining him from exercising the office of 

shebait or interfering with the 
debutter property. 


In. appeal Mr. Roy who appears 
defendant No. 1 has argued that as di i 
b 
been negatived by both the lower ee 
the lower Appellate Court should have 
dismissed the suit and nut have decreed 
the plaintiffs’ suit on a cause of- action 
which arose after the filing of the suit, 
being based on defendant No. 1's state-.- 
mentin Court and on his statement in 
the written statement in the present guit, 

This contention, I think, ` must succeed, 


‘Tt has not been alleged that subsequent 


to the decision in the firstsuit there. was 
avy allegation or assertion by the defend. : 
ant of any hostile title un; he asserted 
a hostile title in the course of the present. 
suit. In other words the learned Judge. 
has decreed the suit on à cause of action 


-whieh arose subsequent to the filing of: 


. fail. 


the suit which he is clearly not entitled 
to do. The plaintiffs’ suit must, therefore, 


The appéal accordingly succeeds end : 
the plaintiffs’ suit is dismissed with cosia ` 
in all the Courts. A A 

The cross-objection preferred on behalf 
of the plaintifie-reapondents in view of 


t 


$50. 
this finding has not been pressed and is 
dismissed without costs. ` 

Page, J.—I agree. 

A, N.A. 


. CALCUTTA HIGH COURT. 
OURIMINAL Revisions Nos. 952 anv 1038 
or 1927. 

January 18, 1928. 
Present; —Mr. Justice Ohotzner and Mr. 
Justice Gregory. 

RAM GOPAL GOENKA-P$TITIONER 
IN No, 952— OeposrrR Paxry IN No, 1038 
versus 
NARAYAN DAS OHANDRA—OrpostrE 
PARTY IN No. 052—PgrITIONER IN No. 1038. 

Criminal Procedure Code (Act V of 1898), s. 144— 
Order restraining lawful exercise of rights, legality 


Appeal allowed. 





: Even though a person has an absolute righf to use 
his property as he pleases, yet ifthe mode of en- 
joyment of this property, innocent and lawful as it 
might be, results or tends toresult in a breach of 
the peace, a Magistrate has power to make an order 
under s. 144, Criminal Procedure Code, restraining 
him jembar from so using his property. [p. 69], 
eee Shaha Roy v. Meajan (3), relied on. 

Satish Chandra Roy v. Emperor (1) and Bidhu 
. Ranjan Mozumdar v. Ramesh Chandra Rai (2), refer- 
red to. . ` 

Rule against an order of the Dəputy 
‘Magistrate, Howrah, under s. 144, Criminal 
Procedure Code. ve 

Mr. Langford James (with him Mr. A.C, 
Mukerjee and Babu Suresh Chandra Taluk- 
dar) for the Petitioner in No. 452 andfor the 
Opposite Party in No, 1038. ; 

Babu Mrityunjoy Chattopadhaya (with 
him Babus Manindranath Banerjee II and 
Sittansu Bhusan Bose), for the Opposite Party 
in No. 952 and for the Petitioner in No, 1038, 

; JUDGMENT. 
In No. 952 or 1927, 

This Rule has been granted in. regard 
to an order made by the Deputy, Magis- 
trate of Howrah under s. 144, Criminal Pro- 
cedure Oode. The material portion of the 
order was in these terms :—" Whereas it ap- 
pearefromthepetition filedon 21st July, 1927, 
by Naraindas Chandra of 12, Bhib Kristo 
Daw Lane, Calcutta, and the report dated 
the 28.h July, 1927, submitted thereupon 

_by the Sub-Inspector of Golabari Police 
Station that Ram Gopal Goenka of 20, 
: Central Avenue, Calcutta, is . holding a 


. newmarket at Noz.97and 99 Hargganj Road, - 


Sulkea, adjacent to the old Haraganj Bazar 
belonging to the Daw Babus of Jorasanko, 
Calcutta, for which a breach of the peace is 


apprehended; I do hereby prohibit the 


RAM GOPAL GowNia D. NARATÀN Dag OHANDRA, 
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said Ram Gopal Goenka holding of anew 
market at Nos.97 and 99 Haraganj Road 
a3 the holding of such market will lead 
to au imminent breach of the peace.” 
Now, the orderwas only in force for two 
months and it expired on the 27th of 
September, 1927, Prima facie, therefore, 
the necessity for vacating it is. not clear . 
except on the ground that proceedings 


. have been taken against the petitioner 


a 8,183, Indian Penal Code, for violate 
ng it, : f 

: There is nadispute that the market which 
has been prohibited is situated on the petis 
tioner's own land. The findings in: the 
present case are that he applied to the. 
Howrah Municipality to construct certain. 
buildings upon this land and according to 
the petition, sanction was first accorded. 
by the Municipality but was afterwards 
revoked on the 30th June, 1927. The facts 
found by both the Courts below are that 
the petitioner continued the work of con« 
struction in spite of the fact that sanc- 
tion bad been withdrawn. It is said 
also that he had no license as required 


‘under the Municipal Act, though this 


matter does not appear to ‘be: entirely 
clear, The further finding is that certain 


‘Nepali Durwans in the employ of the 


petitioner forcibly dragged vendors to the 
new market and otherwise molested the 


public by conducting passers-by with tha. ` 


view of making them buy their commodis 
ties there rather than in the adjacent 
bazar belonging to the Daw: Babus. Both 
the lower Courts have found that it waa 
likely to result in an imminent breach 
of the peace. Tho question, therefore, wé 
have to consider is, "Whether the Magis» 
trate wasin these circumstances justified 
in passing an order whieh admittedly is 
intended to operate only in cases of ex. 
treme urgency?" Mr, Langford James who 
bas appeared for the petitioner, has con» 
tended that s. 144, Oriminal Procedure 
Oode, is never intended to be used in any 
ease of dispute: between the owners of 
two rival bazars and that, if some servants: 
of one of these owners are shown to have. 
&cted illegally or oppressively, s.. 107, 
Oriminal Procedure Code, is the proper 
section to be proceeded under to bind 
them' down and to restrain them from 
committing further offences. He has rg- 
ferred to two ca33s», namely, the cases of 
Satish Chandra Roy v. Emperor (1) and 
(2) 410, W, N 78) 4 CL, did3À —— 
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Bidhu Ranjan Mazumdar v. - Ramesh 
Chandra Rai (2). 
decided the first- of these two cases were 
of opinion that the Magistrate could not 
by passing successive ‘orders under s. 144, 
` Oriminal Procedure Oode, extend the 
operation of the order beyond the time 
limited by sub-s, (5) of s. 141, Criminal 
Procedure Code; and that the moat ap- 
propriate section of the Code to deal with 
cases of rival hats which might cause a 
breach of the peace was.s. 107 of the 
Oode. No doubt that view must be 
treated with respect. Butwe areof opinion 
that the powers of a Magistrate to deal 
with the situation when a breach of the 
2aceis in his opinion, imminent have 
Been so clearly defined in the Full Bench 
case of Bykuntram Shaha Roy v. Meajan 
(3) to which our attention has been drawn 
by Mr. Chatterjee who appears for the 
Opposite party, that we cannot do 
better than set down some of the findinge 
therein contained. Waat ‘the learned 
Ohief Justice Sir R chard Couch, in 
interpreting the words of the 
said is this :—'' The word certain placed 
before the word act and afterwards 
repeated twice in the expression “to 
take certain order with certain property 
in his possession, leaves no  reason- 
able doubt in our minds that the 
Legislature intended to give full 
ample powers tothe Magistrate, the Chief 
Officer entrusted with the duty of pre- 
serving the pesce of the District, t» re- 
strain any person from doing any act, or 
to command: him to hold any property in 
his possession subject to any condition, 
Whenever such Magistrate shall consider 
tlat such a course of procedure is likely 
to prevent, or even tends to rravent, a riot 
oran affray" and again the learned Chief 
‘Justice said: "A particular act or a par- 
ticular mode of enjoyment of property might 
be perfectly innocent and lawful in itself, 
But the act may be done, or the property 
enjoyed in that particular mode, under 
circumstances calculated to lead to a 
serious breach of the peace, attended even 
with logs of human life; and it would be 
by no means proper or desirable to hold 
.that evenin such case, the Chief Peace 
Oficer of the District has no power to 
.issue en order such as that contemplated 
bys. 62 of Act XXV of 1861." While, 
9) 11 0, W., N, 223; 5 Or, L, J. 48, E 
fi 10 B, L, R F, B, 434; 18 W, B, Cr, 47, 
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therefore, in the present case, it may be 
conceded that the petitioner-has an absolute 
right to use his property as he pleases, 
yetif the mode of enjoyment of this pro- 
perty, innocent and lawfulasit might be, 
resulted or tended to result, as the Magis- 
trate has found, ia a series of acts com- 
mitted by the petitioner's servants wbich 
inthe magisterial judgment, were likely 
to lead to a breach of the peace, we cannot 
but think that the order under s. 144, 
Oriminal Procedure Code, restraining the 
petitioner temporarily from holding his 
market there was amply justified, We 

accordingly discharge this Rule, 

In No. 1038 or 1927, ` ` 
In view of the judgment just now deliver. 
ed in Revision Oase No. 952 of 1927, the 
learned Vakil for the petitioner does not 
press this Rule, It is accordingly dis. 
charged. 
A. NL A, Rule discharged, 
CALCUTTA HIGH COURT 

Onrvin Roce No. 1036 or 1997, 

December 5, 1927,- 

Present:—Mr. Justice Mukerji, 

Mussrs. MANGAL OHAND BAGMALL 
—-PrLaintTiFFs—Patitionrrs 


versus g 
i RIVER STEAM NAVIGATION 
Company, LIMITEDAND ANOTHER—DEFENDANTS 
| (0 — OPPOSITE PARTIES, 

Carriere—-Carriage by Steamer and Railway— 
Delivery to Steamer Gompany— Risk Note in favour of 
Railway —Swit for damages for non-delivery— Railway, 
whether necessary party—Produciion by Steamer Com- 
pany of ‘clear receipt! from Railway, effect of. 

A consignment of articles was despatched to the 
plaintiffs from a steamer station, The last part of 
journey had to be made by rail, the place of 
destination being a Railway Station. The Risk Note 
in respect of the goods was executed by the senders 
in favour -of the Railway Company. The plaintiffs 
sued the.Steamer Company towhich the articles 
were delivered for damages for non-delivery of a 
part of the consignment. The Steamer Company pro- 
duced a ‘clear receipt’ from the Railway Company to 
whom the articles were delivered by them: 

Heid, that the suit cculd not, under the circum: 
stances,’ be proceeded with in the absence of the 
Railway'Company and that the plaintifs could not 
recover from the Steamer Company as the latter had 
produced a ‘clear receipt’ of the goods from the 
Railway Company. [p. 592, col. 2.] 

Dekhari-Tea Co. v. Assam, Bengal Railway Co, Lid, 
(1) and India General Navigation" Railway Co, Y. 
Giridharilal Gobardhone Das (2), referred to, ` ; 

Rule against an order of the Munaif, 
Dibrugarh (Assam) having powers of Court 
of Small Oauees, dated the 22nd June, 
1927, in B. O. C. Suit. Plaint No, 138 oí 
1927 (Register) No, 67 of 1997, 
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Babu Hemendra Kumar: Das, for the 
Petitioner. » t. 
Mr. Amulya Charan Chatterjee and Babu 
Prokas Chandra Pakrasi, for the Opposite 
Parties, ` 
JUDGMENT. —This Rule relates to a 
guib for recovery of Rs. 78-1 on ac- 
oount of compensation, The plaintiffs’ cage 
was that a consignment of 10 bags of 
T. B. Nuts was despatched to them from 
the. Hajigungeghat Steamer Station 
to Dibrugarh Bazar Station on the Dibru 
Sadia Railway, that of this consignment 
only 9 bags were delivered to them, and 
that 1 bag containing 1maund 22} seers 
was not delivered and 27seers out of 5 
amongst the 9 bags that were delivered 
were short. The suit was tried by the 


Court of Small Causes at Dibrugarh and - 


the Munsif dismissed it. The plaintiffs 
then moved:this Court and obtained the 
present Rule. 

The defendants in the suit are the River 
Steam Navigation Oompany, Limited, and 
the Indian General Navigation and Rail- 
way Oompany, Limited, carrying on the 
joint steamer service through which the 
goods were despatched, In carrying the 
goods to their destination the last part of 
the journey had.to be made by rail, the 
place of destination being a station on the 
Dirbu Sadia- Railway. The defendants 
produced a “ clear receipt” from the 
Railway Company which was marked 
Ex..B. The Munsif dismissed the suit 
holding that the defendant Companies are 
protected from liability by reason of this 
receipt, and as the Railway Company had 
not been impleaded in the suit the plaint- 
iffs can have no remedy. 

- The Forwarding Note and the Bill of 
Lading show but one contract to carry the 
goods from Hajigungeghat to Dibrugarh 
Bazar. If this was the only contract be- 
tween the parties it is clear that the learn- 
ed Munsif's decision is wrong in view of 
the decisions in the cases of Dekhari Tea 
Co. v. Assam, Bengal Railway Co,, Limited 
(1) and India General Navigation Railway 
Co. v. Giridharilal Gobardhone Das (2). 

' The opposite party while conceding that 
this must be so have endeavoured to sup- 
port the dismissal of the suit upon other 
grounds which are many and varied, The 
whole of the arguments addressed to me 

"(1y87 Ind. Cas. 406; 23 O, W, N, 998; 47 0.6, > 

-(2) 100 Ind.. Cas. 903; 31 0, W, N, 308; A, J, Ry 1927 
Qal 94; 84 0.430. —— 
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on both sides, which I may say in passing 
extended over several hours, proceeded 
upon an assumption that a Risk Note in ~ 
Form A, which ison the record has. not 
been proved inthe case. On behalf: of 
it was argued that’ 
though the Risk Note is not in evidence 
the reference to it in the Bill of Lading and 
the Forwarding Note which are in evidence, . 
coupled with the conduct of the plaintiffs - 
in demanding of the Railway Company: 
compensation forthe loss is sufficient to': 
lead to an inference that the plaintiffs vere 
aware that a part of the journey  was'to, 
be performed by rail; and so the defend- | 
ants’ liability was atanend when they have. 

proved the“ clear receipt" Ex. B. Re- 
liance was also placed on their behalf- on 
condition No. Il onthe back of the For- 
warding Note. It is much to be regretted 
that- the learned Advocates for the parties 


- laboured under such a gross misappre+ 


hension though it must be said in fairness 

to them that itis the arrangement of the 

papers on the record that is to a certain 

extent responsible for this misapprehen- 
sion, On aperusal of the records after: 
the.arguments were over I find thatin - 
point of fact the Risk Note in question hag 

been duly proved in the case by certain ` 
witnesses examined on commission. It has- 
been proved to referto this particular cone 
signment and to-have been executed by 
the senders Bansidhar Bajranglal in favour 
of the Eastern Bengal Railway in respect: 
of the carriage of the goods from Haji- 
gungeghat Station to the Dibrugarh Bazar 
Station. 
the Steamer Companies were acting as . 
agents for the Eastern Bengal : Railway į 
in any event there. were-two parallel con: : 
tracts for thecarriage of the same goods 
and for the same journey. Whether the ` 
Risk Note is sufficient in the present case 
to absolve the Railway Company or not 
is a question that need not be enquired: 
into. It is sufficient to say that the suit 
could not under such circumstances be 
proceeded with in theabsence of the Rail- © 
way Oompany and that the plaintiffs can- 
not possibly recover from the Steamer ` 
Oompanies when they have been able to 
produce a clear receipt of the goods from 
the other. j i 


The Rule is discharged. with costs one 
gold mohur, E Por c 
à Ne Ay Rule disararged,. 


! (d 


This Risk Note suggests that - 
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LAHORE HIGH COURT. 
Civiu Reviston Partition No. 313 or 1927. 
February.3, 1928. 

Present :—Mr. Justice Dalip Singh. 

GANGA RAM—Derenpant —PETITIONER 

versus 
FATEH DIN—PLAINTIFF —RESPONDENT, 

Punjab Tenancy Act (XVI of 1887), 8.77 (8) (k)— 
Jurisdiction—Suit against lessee by his partner— 
Civil Court, jurisdiction of. 

A suit by a partner of a lessee against the lessee 
for refund of earnest-money on the latter failing to 
give him his share of the produceis a suit cogniz- 
able by a Civil Court and does not fall under s. 77 
(3) (le) of the Punjab Tenancy Act. 

Sundar Singh v. Kesar Singh (1), distinguished. 

Petition for revision of adecree of the 
Ssnior Subordinate Judge, Lyallpur, dated 
the 5th February, 1927, modifying that of 
the Subordinate Judge, Fourth Olass, Gojra, 
dated the 7th December, 1926. 

Lala Ram Chand Manchanda, 
Petitioner. . 

Mr. Muhammad Akbar, for the Rospond- 
ent. i 

JUDGMENT. —Thə plaintiff in this 
case alleged that he was a partner with one 

anga Ram who had taken on lease squares 
of land from Khan Bahadur Bahadur Shah 

for one year for Rs. 4,900, The plaintiff had 
' become a partnerin this enterprise and he 
had, therefore, paid Rs. 300 to the defendant 
by way of exrnest-money. 
alleged thatthe defendaut had. not given 


for the 


him hisshareof the produce and he brought: 


this suit for the recovery of this earneat- 
money of Ha, 300 and interest thereon. Tha 
trial Oourt decreed the suit for Rs. 477 
giving interest at the rate of | per-cent, 
pər mensem, The Appellate Court modi- 
fled the decree and gave the plaintiff a dec- 
ree for Ra. 302 only with proportionate costs, 
` the costs of tha appeal being borne by the 
parties, ] 
In revision it is urged that the suit was a 
suit cogaizable only by a Revenue Court 
because it falls under s, 77 (3) (M) of the Ten- 
‘ancy Adi, Idonot see how this clause at 
all governs this class of suits. Sundar Singh 
v, Kesar Singh (1) is cited as authority in 
support of the proposition, That was nota 
case of partaerahip between two tenants and 
the reasoning is based oa ths dafinition of 
the term “land owner" including every 
person other than a tenant or assignee of 
land revenue, Ganga Ram was-clearly only 
& tenant and not a land-owner, Counsel 
admits that he was a lessse but says there 
is sama distinction between being & tenant 
(1) 80 P, R. 1904, 
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and a lessee. He has not been able to ex- 
plainto me what this distinction is. Fur- 
ther the suit is not for a share of ihe pro- 
duce and, therefore, the clause does not ap- 
ply; nor has the ruling Sunder Singh v, 
Kesar Singh (1) gotany bearing onthe point, 

I, therefore, dismiss the revision with 
costs. 


R., L, Revision dismissed, 


LAHORE HIGH COURT. 
MiscHLuangous BEOOND O1vin APPEAL- 
No. 127 or 1927. 

TE December 19, 1927. 
.. Present :—Mr. Justice Tek Chand. 
MATU MAL-—DR&FENDANT—APPELLANT 
= versus 
BANARSI DAS AND oTRERS—PLAINTIFFS . 
. AND DEFENDANTS—RESPONDENTS. 

Construction of documents—Document deliberately. 
given particular form—Rule as to liberal construction 
of documents, applicability of—Practice—Setting up 
new case after remand, whether permissible—Party 
relying upon deed as sale-deed, whether can be allowed 
to urge that it te gift deed. 

Where a party deliberately gives a particular. form 
toa document witha view to avoid stamp-duty, he 
‘cannot invoke the aid of the principle ‘that deeds 
executed byignorant people in this country should 
be liberally construed. [p. 596, col. 1.] 
` A party should not be allowed to setup a new 
case after remand of the case in appeal. [p. 595, col, 


“Where a literate person residing in a town and 
belonging to one of the commercial classes and also 
having special knowledge of the real nature of the 
transaction deliberately took up the position -that a 
particular document was a sale for which considera- 
tion had actually passed: ae 

Held, that he could not be allowed subsequently to 
urge that the transaction was in reality one of a 
purely gratuitous character and that no consideration 
had passed, [ibid.| ; 
. Miscellanéous second appeal from an 
order of the District Judge, Ludhiana, dated 
the 29th October, 1926, reversing that of the 
"Senior Subordinate Judge, Ludhiana, dated 
the 18th May, 1926, : 

Mr. Mehr, Chand Mahajan, for Mr, Jagati 
Nath Aggarwal, for the Appellant. 
' Mr. Fakir Chand, tor the Respondents, 


JUDGMENT.—In order to ‘clearly 
understand the facts of this case jt. ig 
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necessary to refer to the following pe- 
digree table :— 


Ghulla Mal 


| 
Musammat Chandi = (m) Bihari Lal 
(daughter) | | 





(m) Nihal = Musammat Gangi Mathra =-(m) Musam- 


Ohand (daughter) ` Das | mat Kishen 
Devi 
Musammat Durgi 
(daughter). 


“On the 2ndof October, 1883, Ghulla Mal 
mortgaged the house in dispute to one 
Jamita Mal for Rs, 700 for a term of 30 
years. The  mortgage-deed contained 
several onercus conditions, which itis not 
necessary to detail here. On the 8th of 
May, 1808, Jamila Mal's heirs. alleging 
themselves to be full owners of the house 
sold it for Rs, 2,180 to Tulsi Ram, who 
in turn sold it to Kashi Ram-Chetu Mal and 
the latter agaia sold it to Matu Mal de- 
fendant-appellant by a registered deed 
dated the 22nd of December, 1921, for 
Ra. 3,500. Matu Mal is now in possession of 
the property and claims to be the owner. 
In the meantime Ghulla Mal and 


Musammat Ohandi had died and were ` 


succeeded by Mathra Das, On the Ist of 
March, 1909, a document (Ex. P.-3) was 
executed by Musammat Kishen Devi widow 
of Mathra Das and Musammat Gangi his 
sister, whereby they describing themselves 
as the heirs of GLulla Mal, purported to 
release. the equity of redemption in the 
‘aforesaid house to Nihal Oband. This 
document was written ona stamp-paper 
^vorth Rs, 5 only and was described end 
Tegistered as a deed of release. 

On the strength of this deed Nihal 
Ohand onthe 18th June, 1909, instituted 
a suit for redemption of the house im- 
‘pleading as defendants the heirs of ihe 
original mortgagee Jamita Maland their 
assignees as defendants. The suit was dis- 
missed on the preliminary point that on the 
plaintiff's own allegations the term of the 
mortgage had not expired and the suit was 
premature. ` 

On the 3rd of July, 1921, Nibal Ohand 
gold his rights in the equity of redemp- 
tion to Joti Parshad and on the 23rd of 
December, 1921, both Nihal Chand and 
Joti Parshad instituted the present snit 
for redemption of the house egainet the 
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original mortgagee Jamita Mal's heirs, the 
subsequent transferees (including Matu 


‘ Mal) and Musammat .Kishen Devi and 


Musammat Gangi. It isimportant to note 
that in the plaint the plaintiffs specifically 
stated that the deed executed by Musammat 
Kishen Devi and Musammat Gangi in 
favour of Nibal Chand on the 1st of March, 
1909, (Ex. P.3.) on which they based their 
title was a deed of release. 


Musammat Kishen Devi originally admit- 
ted the plaintiffs’ claim but subsequently 
she fileda second jawab dawa stating that 
she had not transferred her rights to Nihal 
Chand and thatshe was the victim of fraud. 
The other defendants contested the euit 
on various grounds, of which those material 
for our present purposes are that the deed 
of the Ist of March, 1909, reliedon by the 
plaintiffs is ineffectual to pass any title to 
them inasmuch as, Í 


(a) One of the executants Musammat 
Gangi teing the sister of the last male 
holder, Mathra Das, had no rights to 
succeed to him. 

(b) Mathra Das had left a son Durga 
ae who should be impleaded as a party, 
and, ` 
<æ) If Durga Das be not proved to be 
Mathra Das's son, his widow Musammat 
Kishen Devi could not by executing a deed 
of release in favour of a atranger like 
Nihal Chand invest him with any rights 
in the equity of redemption. 

It isimportant to note that when this 
last ebjection was raised, the plaintiffs, 
realising that the deed executed by the 
two ladies on the lst of March, 1909, in 
favour of Nihal Chand plaintiff, could 
confer no legal right on him, definitely 
took up the position that this deed, though 
styled as a deed of release, was in reality 
an ^" out-and-out sale", the consideration 
for which was the amount spent by Nihal 
Chand in defraying the marriage expenses 
of the daughter of Musammat Kishen Devi, 
At the trial the plaintifs led evidence to. 
prove that Nihal Ohand had spent large 
sums of money on the marriage. 

The trial Court in its judgment dated 
the 7th of July, 1924, held that the plaintifis 
had no locus standi to .sue asthe transac- 
tion of the Ist of March, 1909, was in 
reality adeed of release and not a deed 
of sale as alleged and that it conferred no 
titleon Nibal Chand, It accordingly dis- 
missed the suit, : 
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The judgment was set aside on an appeal 
by Lala Topan Ram, District Judge, who 
ordered a re-trial on the ground that the 
trial was defective inasmuch as Durga Das, 
the alleged son and heir of Mathra Das 
had not been impleaded asa party. Durga 
Das was accordingly impleaded and fresh 
evidence led by both sides. ; 

Oa remand the plaintiffs realizing the 
weakness of their evidence as to considera- 
tion, shifted their position once more and 
alleged that the deed of lst of March, 1909, 
was neither a deed of release nor an out-and- 
out sale but was a gift. The learned Senior 
Subordinate Judge again dismissed the suit 
holding that Durga Das had not been 
proved tobe the son of Mathra Das and that 
the deed of Ist of March,’ 1903, was really 
a dead of release and nota valid assiga- 
mentofthe equity of redemption. 

On appeal by the plaintiffs the learned 
District Judge has, however, taken the con- 
trary view and holding the deed to be a 
gift, has held that the plaintiffs had a 
locus standi to sue and ha3 remanded the 
ease to the trial Court for decision of 
certain issues, which had been undecided 
by the trial Court. 

On second appeal the first point urged 
by the defendant-appellant's Counsel is that 
the suit was barred by limitation under 
Art. 134 as the mortgagee Jamita Mal re- 
presenting himself to be the full owner of 
the moftgaged property had sold it to 
Tulsi Ram in 1908 and then he had made 
subsequent alienations in which the house 
had been described as the property of the 
transferees. It was contended that this is 
8 pure question of law patent on the face 
of the record and should be allowed to be 
raised for the firsttime in this Court, I 
&m, however, unable to accede to this con- 
tention as,in my opinion, the decision of 
the question depends on facts which are 
not on the present record and to ascertain 
which a remand would be necessary. 

I am, however, of opinion that the aopeal 
should succeed on the short ground that 
the plaintiffs-respondents ought not to 
have been allowed to urge for the first 
time after remand that the deed of release 
dated the Ist of March, 1909, in favour of 
Nihal Chand was in reality a gift: Ag 
already pointed out the document in ques- 
tion was executed as a release deed; it 
was written on a stamp-paper of Rs, 5, 
which isthe duty payable on a release- 
deed; it was registered as a releasa-deed, 
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aud in the plaint the plaintiffs themselves 
described it as a release-deed. Subsequ»n:- 
ly when the defendants objected that a 
release-deed by Musammat Kishen Devi 
was ineffectualin law to confer any right 
on Nihal Ohand or his assignee Joti 
Parshad, the plaintiffs took upthe position 
that it was in reality a deed of sale, the 
consideration for which was the amount 
spent by Nihal Ohand on the marriage 
expenses of Musammat Kishen Devi's 
daughter. Atthe trial evidence was led 
to prove the contention and witnesses 
came forward to depose that Nihal Chand 
had actually paid the expenses of tha 
marriage in pursuanceof this agreement, 
When that plea failed and the evidence was 
held tobe unreliable, the plaintiffs turned 
round and after remand stated that the 
deed in question was neither a releasé 
nor a sale but wasin reality a gift, In 
my opinion, the plaintiffs should not 
have been allowed to shift their ground in 
this manner, 

The learned District Judge has referred 
to a Single Beneh decision of the Chief 
Court reported as Nidhan Singh v. Sham 
Singh (1) and Mr. Fakir Ohand for tha 
respondents has relied strongly on it. It 
was decided there that “deeds and con. 
tracts of the people of India ought to b& 
liberally construed and literal sense id 
not somuch to be regarded as the real 
meaning of the parties.” This ruling is, 
however, wholly distinguishable from this 
ease and the passagecited must be taken 
83 having reference to the peculiar facts 
of that case. In the present case, it is not 
merely a question of putting a liberal cona 
struction on the terms of a deed but the 
real point is whether a literate person, 
residing ina town and belonging to one 
of the commercial classes also having 
special knowledge of the real nature of 
the transaction had deliberately taken up. 
the position that the transaction was a 
sale for which consideration had actually’. 
passed should be subsequently allowed to 
urgethat the transaction was in reality 
one of a purely gratuitous character and, 
that consideration was not intended to pass 
and did not in fact pass, E 

It is also important to note that before 
me Mr, Fakir Ohand has not taken up 
the position that the document was de- 
scribed as a release-deed by inadvertence 


(1) 17 ind, Qas, 524; 40 P, R, 1913; 24 P* I, R. 1012, 
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or owing to the ignorance of the scribe 
but he has boldly asserted that the transac- 
tion was deliberately given the form of 
a release-deed to avoid payment of stamp- 
duty. If this was so, the plaintiffs cannot 
invoke the aid of the rulings which lay 
down that deeds executed by ignorant 
people in this country should be liberally 
construed. l 

Mr. Fakir Chand has not sought to con- 
test the finding of the trial Court that the 
plaintiffs had failed to prove that the 
transaction. was one of sale, nor has he 
assailed the view of the lower Oourt that 
taken asa deed of release it was ineffectual 
to confer any legal title on Nibal Chand 
or his assignee Joti Parshad. He admits 
that one of the executants Musammat 
Gangi had noright whatever in the equity 
of redemption of the house which belonged 
to her. deceased brother, and ‘which on 
his death bad vested in Musammat Kishen 
Davi. Mr. Fakir Chand also admits that 
Musammat Kishen Devi could validly re- 
lease, relinquish or’ surrender her rights 
only in favour of a person, who was one 
of her heirsor had an interest vested or 
contingent init and concedes that Nihal 
Ohand is not such a person, I hold, there- 
fore, that the -lower Oourts acted illegally 
in allowing the plaintiffs to setup an en- 
tirely new and inconsistent case after 

: femand, 

< I wish also to point out that Mr. Fakir 
Óhand has not suggested any valid reason 
for holding the document to be a deed of 
gift. The phraseology used in itis clear and 
explicit and thereare no materials on the 
tecord which would indicate that the trans- 
action was anything different from what it 
purported tobe 

<- For the foregoing reasons I hold that the 
plaintiffs had no locus standi to maintain 
the suit. . Accordingly I accept the appeal, 
set aside the order of the learned District 
Judgeand dismiss thesuit, Having regard 
to all the circumstances of the case and 
especially in view of the fact that both 
parties had put forward several frivolous 
pleas, I leave the parties to bear their own 
posts throughout, 


B. I: Appeal accepted, 


RANDHIR SINGH V. EMPEROR, 
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LAHORE HIGH COURT. . 
CarMINAL Revision Petition No, 1124 
oF 1927, 
January 13,.1028. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agba Haidar. 
RANDHIR SINGH-—ACCU8ED—PRTITIONER 

versus > . = 
EMPEROR— RESPONDENT, 
Arms Act (XI of 1878), s. 27—Nottfication pere 
ne Sikhs to possess kirpans—Sword-stick, whether 
lr 3 ^ 
N sword-stick -is not a kirpan within the meaning 
of the notification issued by the Governor-General 
under s. 27, -Arms Act, which excludes kirpans 
possessed or carried by Sikhs from the operation of 
i prohibitions and directions contained int’ that 
ct. 
Hart Singh v. Emperor (1), distinguished, : 
Petition for révision of an order of the 
Sessions Judge, Gujranwala, dated the 28rd 
May, 1927, modifying that of the Magis- 
irate First Class, Gujranwala,. dated the 
28th February, 1927. s etm a 
Mr. Niamat Ram, for the Petiticner. 
Mr. Anant Ram Khosla, for the Govern- 
ment Advocate, for the Respondent. 
JUDGMENT.—The petitioner, Ran- 
dhir Singh, has been sentenced under e. 19 
of the Indian Arms Act (XI of 1878), and 
has been sentenced to suffer rigorous im- 
prisonment foreix months  ltiscommon 
ground thaton the 28rd February, 1927, 
Randhir Singh was found in possession of 
a large sword-stick, but-it is contended 
that he tas protected by the notification 
issued by the Governor General in Oouncil, 
under s, 27 of the Indian Arms Act, which 
excludes kirpuns possessed or carried by 
Sikhs trom the operation of the probibi- 
tions and directions contained in that Act. 
The petitioner is undoubtedly a Sikh, 
but the question for determination is whe- 
ther a sword-stick which. be was admitted- 
ly carrying on the 28rd February, 1927, 
can be held to be a kirpan within the 
meaning of the notification, To this que& 
tion our answer is in the negative. We are 
aware of the ruling in Hari Singh v. 
Emperor (1) where & Division Bench of 
this Court beld that the word kirpan means 
a sword, but we cannot accede to the 
contention that it is wideenough to include 
a sword-‘stick, A sword-stickis a weapon 
different from a kirpan and the two expreg- 


sions cannot be regarded as synonymous, 


(1) 86 Ind, Cas, 37: 5 Lah, 308; 6 Lah. L, J, 265; 
e R.1224 Lah, 600; 1 Lah, Cas. 54; 26 Cr. Ld, 
i ; 


n 
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Tt is significant that in the Court of the 
frial Magistrate no such contention was 
put forward on behalf of the accused and 
that before the learned Sessions Judge it 
was admitted thatthe conviction under 
B, 19 was justified but it was urged that 
the sentence be reduced. "This prayer waa 


accepted by the learned Bessions Judge 


and the sentence of one year's rigorous 


imprisonment imposed by the trial Court 
- was reduced tothat of six months' imprison- 


ment. 

We are ofopinion that the petitioner 
has been rightly convicted, but consider- 
ing thet he wasreleased on bail by the 
learned Judge who admitted the case, we 
accept the application for revision so far as 
to reduce the period of imprisonment to 
that already undergone. 


R L. Sentence reduced, 


LAHORE HIGH COURT. 
MiSOELLANENUS SgooNo CIVIL APPEAL No, 
1811 oF 1927. 

January 24, 1928, 3 
Present :-—Mr. Justice Addison. 
Tag COTTON TRADING SYNDIOATE 
COMMISSION AGENOY 
AND ANOTHER— D&FENDANTS 
—APPELLANTS 
versus 
Friem MALAWA MAL-SHIV RAM 
DAS tHeoven MALAWA 
MAL —PrAINTIFF—HRESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 115, O. XLI, 
v. 28, O. XLIII,r. 1 (u)—Rejection of plaint set aside 
by Appellate Court — Appeal —Interference in revision. 
Aunorderofan Appellate Court setting aside an 
orderof the Oourtof first instance rejecting a plaint 
and directing itto proceed with the trial ofthe suit 
on the meritsis notan order under O. XLI, r. 23, 
Givil;Procedure Code, and is nof appealable under O. 
XLIIT, r. 1 (u) of the Code. . 
Tirath Singh v. Ram Chand (1) and Braja Lal 
Mitra v. Upendra Krishna Mitra (2), followed. : 
Where a subordinate Court holds that there is 
jurisdiction to hear the suit, the High Court has no 
jurisdiction to entertain an application for revision 


against such an order. . . 
Lai Chand-Mangel Sen v. Behari Lal-Mehr Chand 


(3), followed, 


G, T, BY. O, AGENCY D. MALAWA MALeSHIV RAM DAS, - 
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Miscellaneous second appeal from an 
order of the Senior Subordinate Judge, 
Gurdaspur, dated the 1st June, 1927, revers- 
ing that of the Subordinate Judge, Fourth 
Olass, Batala, District Gurdaspur, dated 
the 75th November, 1926, j Rs 

Mr Shambu Lal Puri, for Mr. M. L. Puri, 
Pan 

r. D. C. Ralli, for Mr. Jagan Nath 

Aggarwa!, tor the Respondent. d 


JUDGMENT.—The plaintiff firm, care 
rying on business in Batala in the Gur- 
daspur District, sued in the Court of the 
Subordinate Judge, Fourth Olass, Gurdas- 
pur, the defendant firm, carrying on busi- 
ness at Bombay, and oneof the proprie. 
tors of that firm, for rendition of accounts 
and fora decree for such sum as might be 
found due to the plaintiff firm on the ao- 
counts being gone into. The suit was valu» 
ed atR3.10. The defendant firm wasal- 
leged to be commission agents of the 
plaintiff firm. It was pleaded, first, that 
the printed contract forms between the 
parties stipulated thatin case of dispute 
the mattér had to be referred to arbitra- 
tion, secondly, that the Gurdaspur Courts 
had no jurisdiction asa suit against an 
agent should.be ordinarily tried -at his 
place of business, and, thirdly, that tha 
auit was barred by time. The trial Court 
framed two issues: (1) Has this Court 
got the jurisdiction to hear the suit and 
(2) Is the suit barred by time? Issue No. 1 
was looked upon as including the two 
firat objections given above. Evidence was 
led on the issues. The trial Judge then 
decided that according to the contract be- 
tween the parties any matrer in dispute 
had tobe referred to arbitration and that 
under s. 28, Exception Iof the Indian 


.Oontraet Act, this was a valid condition. 


whieh could not be ignored. He, therefore 
went on to reject the claim with costa, 
obviously on the ground that he considered 
that there was no cause of action. The 
decree drawn up makes it clear that it was 
the plaint he rejected. The order, there- 
fore, must beheld to have been passed 
under O. VII, r. ll of the Civil Procedure . 
Oode. The plaintiff appealed to the Court 
of the Senior Subordinate Judge, Gurdas- 
pur. It was conceded before him that 
the plaint could not be rejected for the 
reason given and thatit was- the duly of 
the defendant to apply forstay of the suit 
under the Second Schedule of the Civil 


' Procedure Code, 
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The Senior Subordinate 
Judge at this stage could have accepted 
the appeal before him and sent the suit 
back for trial of the second point included in 
issue No. 1, namely, whether the Gurdaspur 
Courts had jurisdiction, and for decision 
of issue No, 2, As allthe evidence, however, 
had been recorded on the second point 
included in issue No. 1 the Appellate 
Court went into the question whether the 
Gurdaspur Courts had jurisdiction and 
decided that they had. He didso obviously 
in order to save time. Against this de- 
cision the defendant firm has appealed. 

` A preliminary objection has been taken 
on behalf of the plaintiff firm that a second 
appeal is incompetent. It was held by 
this Courtin Tirath{Singhv. Ram Chand (1) 
that an order of an Appellate Court setting 
aside on order of the Court of first instance 
rejecting a plaint and directingit to proceed 
with the trialof thesuiton the merits is not 
an order under O. XLI, r. 23 and is not ap- 
pealable under O. XLII, r. 1 (u) This 
ruling followed Braja Lal Mitra v. Upendra 
Krishna Mitra (2) The only . question, 
therefore, which remains.to be decided is 
whether the Appellate Court should have 
itself gone into tha question of jurisdiction 
of the Gurdaspur Courts or left this ques- 
tion to be decided by the trial Court. It 
seems to me that the Appellate Oourt had 
the power to decide this question as the evi- 
dence was already on the record. It is also 
clearfrom the Full Bench decision in Lal 
Chand-MangalSenv. Behari Lal Mehar Chand 
(3) that where a Subordinate Court holds that 
there is jurisdiction to ‘hear the suit the 
High Court has no jurisdiction to entertain 
an application for revision against such an 
order. It is, therefore, impossible for me 
“to treat this appeal as a revision and to go 
into the question whether the Gurdaspur 
Courts had jurisdiction. 

Lastly, it was contended that no decree 
sheet had been drawn up when the appeal 
was presented in the Court below and 
that the order of the Appellate Oourt 
dated the 29th of April, 1927, which 
practically disposed of the appeal before the 
decree-sheet was putin or prepared, must 
be treated as a nullity. A decree-sheet 
was, however, later prepared and put 


i (1) 26 Ind. Cas, 519; 133 P. L. R. 1915; £5 P. W.R. 
`1915 


(2) 6 O. L. J. 214. 
(3) 84 Ind. Cas. 259; 5 Lah. 288; A, I. R. 1924 Lah. 
425; 6 Lah, L, J. 558; 1 Lah, O&s, 36. 
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in and the Appellate Court then sent the 
case -back for trial. In this second order 
the former order was clearly relied upon 
and must be considered to be part ofthe 
second order. I do not think that it is 
possible for me to interfere in revision on 
this point. In any case though the order 


‘rejecting a plaint is appealable as a decree 


I am not sure that itis essential to draw 
up & decree-sheet in such & case and the 
usual practice is not todo so. The order : 
is appealable in itself asa decree. For this 
reason also it seems to me that there is no 
force in this contention. 

For the reagons given I dismiss the appeal 
with costs, 


X. L, Appeal dismissed. 


———— 


LAHORE HIGH COURT. 
SzooNp Orvin Appnan No. 1869 or 1927. 
January 23, 1928. 
Present:;—Mr, Justice Addison. 
GHULAM MUHAMMAD AND ANOTHER 

—DaFENDANTS — ÁPPELLANTS i 
versus 
MUHAMMAD SHAFI— PLAINTIFF 
AND ALLAH DIN—DEFENDANT-— 
RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), 8. 2 (2)— 
Punjab Tenancy Act (XVI of 1887), ss. 69, 56— 
Occupancy rights, sale of, to some proprietors—Pre- 
emptior by collateral or co-sharer, competency of. 

A gale to the landlords by a tenant holding under 
8. 6 of the Punjab Tenancy Act cannot be pre-empted 
by a collateral or co-sharer in the occupancy khata 
even ifthe sale isin favour of some of the landlords 
only and not in favour of all of them. [p. 599, col. 
2; p. 600, aol. 1.] R 

Akbar Hussain v. Ali Ahmad (3), followed. 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 13th 
May, 1927, modifying that of the Senior 
Subordinate Judge, Jhelum, dated the 25th 
November, 1126. d 

Messrs. Aziz Ahmad and Ghulam Rasul, 
for the Appellants. . 

Lala Moti Sagar, R. B., for the Respond- 
ents. 

JUDGMENT --On the *7th of August, 
1924, Allah Din, an occupancy tenant under 
s. 6 of the Punjab Tenancy Act, sold half of 
the occupancy holding and half of a house 
in the village to two vendees for Ra 2,000. 
Muhammad Shafi, claiming as a collateral 
of the vendor and as an occupancy tenant 


- in thesame occupancy khata with him, sued 
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for possession by pre-emption. The defence 

was that the vendees were two of the pro- 

prietors of the land and that, as the sale was 

in favour of two of the proprietors, there 

was no right of pre-emption. 

- The proprietors of the occupancy hold- 

ing in question consist of all the owners of 

the shamilat deh, A suit was brought 

against the vendees in the Revenue Courts 

under s. 56 of the Punjab Tenancy Act for 

possession of the occupancy land sold on 

the ground that itwas void as it had been 

entered into without the previous consent 

in writing of the landlords This suit 

would have succeeded as there are many 

rulings under this section to the effect that 

an alienation by an occupancy tenant under 

s. Ó even in favour of one proprietor with- 

out theconsent of the other proprietors is 

voidable at the instance of the other 

proprietors if not made with the previous 

consent of all the proprietors as they, as a. 
body, constitute the landlord. See, in par- - 
ticular, Torobaz v. Pir Bakhsh (1) and Budh 

Singh v. Mihan Singh (2). That suit, how- 

ever, was compromised on the 8th of July, 
1925. The proprietors took Rs. 20) from 
the vendees and withdrew their suit. On- 
the other hand, the vendees agreed to pay 
malikana asthe vendor did. They would 
have had to pay malikana in any case 
without any such agreement, 

In the pre-emption suit the trial Court 
held thatthe vendees were two of the land- 
lords, i.e., proprietors of the holding, as 
they were members of the shamilat deh. It, 
therefore, held that the sale in question was 
good as it was made to some ofthe laud- 
lords and was. not subject to pre-emption 
uader s. 2 (2) of the Pre-emption Act. It 
was, however, held that the plaintiff was 
entitled to pre-emption of-half ofthe house 
on payment of Rs. 50, 


Oa appeal the learned District Judge 
agreed that the vendees were co-sharers in 
the village shamilat. He, however, went 
on to hold that the vendess had never 


' tenants though they were owners of the 
shamilat and that, therefore, they could not 
be said to be landlords within the meaning 
ofs.4(6) ofthe. Punjab Tenancy Act. He. 
accordingly accepted the appeal and 
decreed the plaintiff's suit, for possession» 
by pre-émption of half the ocsupancy land - 


(1) 32 P.R. 1887, 
(2) 65 P. R. 1894, 
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and half the house on payment of Rs, 2,000 
Against this decision the vendees have 
preferred this second appeal. i 4 

It washeld in Akbar Hussain v. Alt 
Ahmad (3) “that plaintiffs, as collaterals of 
the vendor, have no right of pre-emption 
against the landlord-vendees who have 
purchased occupancy rights from their 
tenant, the vendor, ' and that this is so even 
though the said rights come under s. 6 and 
8.8of the Punjab Tenancy Act, and not 
under s. 6." It was recognised in this 
ruling that s. 2(2)of the Punjab Pre-emp- 
tion Act enacts that nothing in that Act 
should affect 88. 53 and 54 of the Runjab: 
Tenancy Act, while ss 53 and 54 refer only 
to rights of occupancy under s, 5 of the 
Punjab Tenancy Act. In spite of that, the 
same principle was held to apply to hold- 
ings under s. 6 which are of a more limited 
natureand it was held that & sale to the 
landlords by a tenant holding under s. 6 
could not be pre-empted by a collateral or 
a .cosharer in the occupancy khata. It 
was sought, however, to distinguish this 
ruling from the case before me on the 
ground that the reported ruling dealt with 
a case where the sale was to all the pro- 
prietoré of the holding. This is not clear 
from thereport which only speaks of the 
sale being to the landlord-vendees, and it 


- cannot be definitely said that it was to all 


of them orto some of them. It was further 
pointed out that under s. 53, sub-cl. (10) of 
the Punjab Tenancy Act it is definitely ` 
stated, that where there are several land- 
lordsof a tenancy under s. 5, anybody of 
them may be deemed to be the landlord for 
the purposes of s. 53, whereas the authori- 
ties dealing with s. 543, which refers to 


“occupancies other than those under s. 5, 


lay down the principle that a sale toone 
of the landlords does not amount to & 


' eonsent'in writing of the landlord, asthe . 


landlord must be held to mean all the pro- 
This is true, but s. 56 appears to 
me only to apply as between the landlords 


received any malikana from the: occupancy < themselves. In spite of this distinction, there- 


fore, I think the same arguments used in 
Akbar Hussain v. Ali Ahmad (3) apply, 
and I can see no reason to differentiate 
between a ease of a sale by the oceu- 
paney tenant to one of the proprietors 
aad a sale to all the proprietors. I hold 
that Akbar Hussain v. Ali Ahmad. (3) is 
applicable to the present case and that the 


(3) 38 Ind, Oas, 716; 116 P, R, 1916, 
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gale being to two of the proprietors cannot 
be pre-empted by the plaintiff. 

It was next attempted by the learned 
Counselfor the respondents to support the 


finding of thelearned District Judge on the. 


ground that the vendees, though they are 
included amongst proprietors of the 
shamilat, have never been given credit for 
any malikana paid by the occupancy 


tenants of the shamilat land. It is clear. 


from the evidence that Haidar, the person 
from whom the present vendees bought 
their proprietary holding with a share in 
the shamilat, has continued to be given 
allowance for the malikana payable by the 
occupancy holding, part of which has now 
been transferred. This, however, does not 
Beemto me to matter, ‘Landlord’ is defined 
ins. 4 (6) of the Punjab Tenancy Act as 
meaning “a person under whom a tenant 
holds land, and to whom the tenant is, or 
but for a special contract would be, liable 
to pay rent for that land.” 


in question are liable to pay rent for that 


Jand to the vendees to the extent of the- 


vendees' share in the shamilat, It does not 
matter that by mistake allowance has been 
given to Haidarfor the vendees' share of 
the malikana. The entry in question was 
made in the Revenue Papers at the Settle- 
ment and continued by mistake in Haidar's 
favour. I, therefore, hold that : the vendees 
were two of-the landlords to whom the 


occupancy tenants of this holding were. 


liable to pay rent. 

Neither side addressed to me any argu- 
ment about the half of the house which was 
transferred so that it must be taken that 
this part of the case is no longer pressed. 
It seems to me that the halfof the house 
must go with.the occupancy tenancy and 
that it would be liable to pre-emption if 
the occupancy holding wereso liable. 

For the reasons given I accept this.appeal 
and dismiss the plaintiffs suit. In the 
special circumstances of this case. I leave 
the parties to bear their own costs through- 
out. 


R. L. Appeal accepted. 


JAIRAM SINGH*BHAG MAL V. BARDARI $ AL, 
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that the tenants of the occupancy: holding . 
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LAHORE HIGH COURT. 
Sxoonp Civic AvpEAL No: 1133 or 1927. 
December 10, 1927, , 
Present :—Mr. Justice Tek Chand. .. 
Firm JAIRAM SINGH-BHAG MAL 
THOUGH BHAG MAL-—PLaINTIFFS— 
APPELLANTS 
versus 
SARDARI MAL—Deranpant— 
: TOisPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 64, 106. 
—' Account stated'— Entry by one partner admitting . 
debit balance in books of another partner on scrutiny 
of accounts, whether aacount stated—Sutt for money 
so due—Limitation. f a. 

The parties who were partners ina business com-- 
prising a number of transactions went into the 
accounts of the business and the defendant made an 
entry in the plaintiff's books admitting that a certain’ 
amount was due to the plaintiff from him as a result 
of the scrutiny into the accounts. Inasuit by the. 
plaintiff for the amount so found due : 

Held, that the entry was an‘‘account stated’ within 
the meaning of Art. 64 of Sch. I of the Limitation 
Act and that the suit was, therefore, governed by the. 
said Article and not by Art.106. [p. 602, col. 1.3 

Nand Lal v. Partab Singh (1), followed. 


` Second appeal from the decree of the 
District Judge at Ferozepore, dated the: 
Ist February, 1927, reversing that of the. 
Subordinate Judge, Fourth Olass, at Mukt- 
sar,- District Ferozepore, dated the 15th 
Jilly, 1926. . 

Mr. Ram Chand Manchanda, for the Ap-' 
pellant. 

Mr. Mohsan Shah, for the Respondent. 


JUDGMENT.—The  pleintifis and 
defendants were partners in certain grain. 
transactions which they jointly carried on 
with the Firm of Bhaga Ram-Sri Ram, 
Oommission Agents of Jalalabad. The 
transactions were entered either in the: 
booka of the Commission Agents or in those 
of the defendants. The partnership lasted 
from 5th of April, 1920, to 31st August, 
1920, and it appears that it. comprised 
eight transactions in all. Oa the 31st of 
August, 1920, the parties and the Com- 
mission Agents met, accounts were gone 
into and profits and loss determined, It 
was discovered that there had been profit 
in seven transactions but loss in one. 
Accordingly, on that date, an entry was’ 
made in the books of the plaintiffs in two 
columns. On the credit side being shown 
the plaintiffs’ share of the profit of each 
.of the seven transactions, the total of which 
was recorded as Rs. 451-15-3. To this 
Rs. 50 was added as interest at 1 per cent. 
from the 5thof April, 1920, up to date.. 
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Oa-the debit side the sum of Rs, 112 was 
-Bhown as representing the plaintiffs’ share 
of the loss incurred on the eighth transaction. 
Balow these columns it- was written that 
the entire account of the dealings with 
Bhaga Ram-Sri Ram, Oommission Agents, 
had been examined, according to which the 
above mentioned. items indicated the 
share ofthe plaintiffs. This was followed 
bya writing of Sardari Mal's own hand to 
the effect that Rs: §01-15-3 above mention- 
éd were correct as having been arrived at 
as the plaintiffs’ share. of the profit after 
division (nafa' wand kar lagaya), This 


entry is dated the 6th.of Bhadon 1977 (31st. 


August, 1920). 


On the‘l5thof June, 1925, the plaintiffs 


instituted the present suit against the, 
defendants for recovery of Rs. 600 due on 
foot of this entry, Rs. 382-15-3 being the 
principal and Rs. 117-0-9 interest at l per 
cent. The defendants denied the execution 
of the entry and raised various other 
defences including limitation, The learned 
Subordinate Judge overruled .all these. 
objections and held that the execution was 
proved and the suit was within time 
under Art. 64. He accordingly passed a. 
decree for the full sum claimed against the 
defendants, : . 

On appeal the learned District Judge 
agreed with the Subordinate Judge in 
holding that the defendants had executed 
the entryin question but dismissed the 
suit as barred by time, holding that it 
was governed by Art. 106 and nöt by 
Art. 64.£of. the Limitation Act. The 
learned District Judge also held that there 
was no proof of auy oral agreement by the 
defendants to pay iuterest. 

The plaintiffs haya come up in second 
appeal and it has been urged on their 
behalf that the entry in question is an 
account stated and the suit is within time 
under Art, 64. I have heard the case 
argued at length by the learned Counsel 
of both parties and am of opinion that the 
appeal ought to. succeed. The learned. 
District Judge has held that the entry in 
question is not an account stated and that 
Art.106 applies to the suit based on it. 
In coming to this conclusion the learned 
Judge has expressed ‘the opinion that an 
account stated within the meaning of 
Art. 64 implies cross-demands and it is the 
mutual surrender of those cross-demands 
that creates a new contract between the 
parties when an account is.stated between 
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them. Asin the present case there waa‘ 
no proof of any crossedemands or of the 
creation of a new contract, the aforesaid 
Article was held inapplicable. There is no 
doubt that conflicting views have been. 
expressed by the various High Oourts as to. 
the meaning of the word "account stated"; : 
and both Counsel have cited a number of 
rulings in support of their respective cone . 
tentions. I do not, however, propose to 
discuss these rulings at length as I.am of 
opinion thatso far as this ease is con- 
cerned the matter is concluded by the lead» 
ing authority of this Oourt -reported as- 
Nand Lal v. Partab Singh (1) which was a 
case very similar to the present one. There, 
as here, the. parties who were: partners in 
certain business had gone into the ac- 
count of the partnership and asa result 
of that scrutiny the defendants had ad- 
mitted in writing in the plaintiffs! book a 
debit’ balance. “Ib was held that con- ` 
sidering that the parties were partners, 
and consequently there must have been 
debit and credit entries between them, 
and that the present balance was struck 
between them in supersession of the detailed 
debit and credit entries. in the earlier 
account, the entry in question was-an 
account rendered and that it adjusted the 
relations of the parties and was a promise 
to pay.. The present case is it seems to 
me much stronger inasmuch as here the 
previous accounts were entered either in 
the books of the Commission Agenis or 
of the defendants and ‘the entry in euit 
was made. by.the defendants in the plaint- 
iffs’ book. nt 

Mr. Mohsan Shah for the respondents 
argues, that the net amount due to the 
plaintiffs had not been stated in the entry 
in question, and only the credits and the 
debits are entered in separate columns, I 
cannot, however, see that this ought to 
make any difference, as the amount of the 
items on the credit sidé is clearly stated 
to be Rs. 501-15-3 while that onthe debit 
side is a single item of Rs. 119. The 
mere fact that Rs. 119 had not been deduct- 
ed from the former item and the balance 
specified, does not, in my judgment, make 
any difference. l 

Article 106 on which the learned District 
Judge has relied relates to a suit. for. 
account and a share of the profits of a dis- 
solved partnership. The present suit on 
(1) 67 Ind. Cas. 502; 3 Lali, 326; A. I, R. 1922 Lah, 
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ths plaint or on the findings isnot a suit 
of that kind. Article 1U6 does not obviously 
apply aad Mr. Mohsin Shah has not 
really sought tosupport the judgment on 
that ground, i 

- 1 must, therefore, hold that the plaintiffs’ 
suit is’ within time and they are entitled 
to claim the principal sum Rs. 382-15 3 
secured by theentry I do not, however, 
see how they are entitled to interest, in 
view ofthe fact that the entry in ques- 
tion does not state that the defendants 
had agreed to pay any interest and the 
plaintiffs had relied on a separate oral 
agreement which the learned District Judge 
has held to be unproved. For the forego- 
ing reasons [ accept the appeal, set aside 
the decree of the District Judge and pass 
.& decree in favour of the plaintiffs for 


Rs. 382-15-3 with proportionate costs 
throughout. . 
A. N. A. Appeal accepted. 


LAHORE HIGH COURT. 
MiscsLLANEOoUS First Cryin APPRAT No. 
1798 or 1927. 

January 25, 1928. 

Present :—Mr, Justice Addison, 
GHANI MUHAMMAD AND oT&ERS—- 
APPELLANTS 

" versus 
Lala DINA NATH PURI, OrriciíarL Re- 
'OBIVER, GURDASPUR, AND OTHERS— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 75— 

Order rejecting claim to property seized by Receiver— 
Appeal—Question of title, procedure for determination 
of. 
PS order made by an Insolvency Court rejecting 
a claim preferred by a third party to properties 
seized by a Receiverin insolvency and deciding that 
the properties are assetsof the insolvent is appeal- 
able without leave of the Court. 
Allapichai v. Kuppat Pichai Rowther (1), referred 
to. $ 
A question of title under s. 4 (D, Provincial 
Insolvency Act, must be tried like a regular suit 
after hearing all the parties before the Court, taking 
their pleadings, admitting their documents, and 
hearing their evidence. 

Miscellaneous first appeal from an order 
of the District Judge, Gurdaspur, dated 
the 6th June, 1927. : 

Mr. Ghulam Rasul, for the Appellants. 

Mr. Hem Raj, for the Respondents. . 

JUDGMENT.—One Jhanda was ad- 
judieated an insolvent on the 7th of Feb- 
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, ben without jurisdiction and’ illegal. 
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.ruary, 1927, and tha record was handed 


over to the Otfiecial Receiver to deal with 
the case. Amongst other things the Official 
Receiver came to the conclusion that a mort- 
gage for R3. 99 in the name of Barkat the 
minor son of the insolvent which was effect- 
ed on the 10th of February, 1927, was not 
an asset of the insolvent but that the trans- 
action wasin reality entered into for the 
benefit of one Karam Ohand who, being 
a non-agriculturist, could not take a mort- 
gage in hisown name and, therefore, took 
it benami in the name of the minor Barkat.. 
The Official Receiver also held that a morte 


- gage for Rs. 299 effected on the 9th of Feb- 


ruary, 1927, in the name of Ghani Mubam- 
mad, another minor son of the insolvent, 
was really an asset of the insolvent. An ap- 
plication against the recommendation of the 
Official Receiver as regards the mortgage in 
Barkata's name was put in by the creditors 


‘presumably under s. 68 of the Insolvency 


Act while Ghulam Muhammad, the mater- 
nal yncleof Ghani Muhammad, put in an 
Bpplieation against the recommendation. 
made in the -case of the second mortgage, 
The District Judge has held that both 
the mortgages were mortgages of the 
insolvent and has directed the Official 
Receiver to dispose of them as the 
asseig of: the insolvent. Against this de- 
cision (1) Ghani Muhammad through 
Munshi and (2) Barkat through Munshi and 
Karam Ohand have preferred this appeal, 

It ig objected that no appeal lies without: 
leave. This is not correct. Where pro- 
perty is seized by a Receiver as belonging 
to an insolvent and a claim is preferred 
under s. 68by a third party to such pro- 
perty andthe claim is allowed an appeal 
lies under s. 75 [see notes at page 406 of 
Rustomji's Insolvency and Bankruptcy, 20d 
Edition and Allapichai v. Kuppai Pichai 
Rowther (1)]. In any case itis perfectly clear 
that this is a decision of the District Judge 
finally holding that the title of these two 
mortgages is in the insolvent. The case 
is, therefore, one under s. 4, sub-cl. (l) 
of the Act and an appeal lies from 
the decision of the District Judge on the 
point, 

Itis clear that all the proceedings ue 

e 
Offieial Receiver when enquiring into the 
matter had not before himthe two minors or 
Karam Chand as parties. Before the Dis-, 


(1) 39 Ind, Cas, 429; 40 M. 752; 32 M, L, J. 449. 


108 I. O. 1928 


trict Judge also the minor Barkat and 
Karam Chand were not parties, Ghani Mu- 
* hammad seems to have been a party before 
the District Judge as he through his mater- 
nal.unele put in an application that the 
mortgage was his and had been acquired 
for him by his maternal uncle and that it 
was not his father's. He, however, was not a 
party before the Official Receiver. The 
District Judge proceeded to dispose of the 
matter before him without recording any 
evidence. The whole proceedings have, in 
my opinion, been misconcsived, As the de- 
cision of the District Judge purports to be 
one under s,4(1)ofthe Insolvency Act it 
was necessary for him to try the matter 
like aregularsuit after having all the par- 
ties before him, taking their pleadings, 
admitting their documents and hearing 
their evidence. It is not possible to decide 


a question of titlé in the manner adopted in - 


the present case. I, therefore, aceept this 
appeal and remand the proceedings to the 
District Judge for re-decision in accordance 
with law of the question of title arising in 
the case of the two mortgages. I. make no 
order as to costs of this Court. 

R L, Appeal accepted, 


LAHORE HIGH COURT. 
Civit, Reviston PETITION No. 603 or 1927, 
January 30, 1928. 
Present:—Mr. Justice Dalip Singh. 
KALU RAM-—PLAINTIFF—PRBTITIONER 


versus 
GHAZITA RAM AND anoTHER—DsFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151, 
0. IX, rr. 8, 1, —Dismissal of suit in default by mistake 
of Court—Avpplication for restoration beyond time— 
Inherent jurisdiction to vestore. 

A Oourt has inherent jurisdiction to restore a case 
dismissed for default where the dismissal was due to 
à mistake on the part of the. Court. 

Petition for revision of an order of the 
Judge, Small Cause Court, Lahore, dated 
the 24th August, 1927. 

Mr. Duni Chand Kapur, 
tioner. . 

JUDGMEN T.—The plaintiff's suit was- 
dismissed in default on the 29th April, 
1927, under O. IX, r. 3, Civil Procedure 
Code. An application was filed for restor- 
ing the suit onthe 9th August, 1927. In 
that application the petitioner stated that 


for the Peti- 
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the case had been fixed for hearing on the 
26th April, 1927. On that date tlie Pre- 
siding Officer af the Court was absent 
and the petitioner was given the 9th 
Augusi, 1927, as the next date of hearing, 
He, therefore, prayed that this case might 
be restored. This application was itself 
demised as time-barred on the 24th August, 
192/. 

The petitioner has now come on revi- 
sion from both the original order dismiss- 
ing the case in default and from theorder 
dismissing the application as time-barred, . 
The last order is obviously correct. It seems- 
to me that the Court might well have exe. 
ercised its inherent jurisdiction in restor- 
ing the case ifafter enquiry it had dise 
covered that the facts stated by the peti- 
tioner were correct, forin such acase the 
mistake was the mistake of the Court 
and enot of the petitioner and the 
suit should not be properly dismissed 
onthe 29th April, 1927, I allowed the 
petitioner to add a ground of revision 
against the original order. His statement 
as to the facts is supported by an affidavit 
of the Pleader who appeared inthe Court 
below for him originally as well as when 
the application to restore was made. The 
other side is not present though served 
and in thecireumstancesI restore'the case, 
assuming the fact to be correct that the 
petitioner and his Counsel were both given 
a wrong date on the 26th April, 1927, 
If this was so the case was improperly dis- 
missed in default undor O., IV, r. 3, which 
was notthe date of hearing of which the 
petitioner had notice, f 

The revision is accepted accordingly, 
RL , Revision accepted, 


LAHORE HIGH COURT. 
MisogLLANEO US Frest Oivi APPEAL No. 
166J-or 1927. 

February 3, 1928. 

Present: —Mr. Justice Addison. 

BAGI RAM AND OTHERS —Á PPELLANTS 

versus 
OHANAN MAL, Orrrotat. LIQUIDATOR, AND 
OTHE®S—On EDITORS — RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 87, 89— 
Annulment of adjudication —Vesting of property in 
2 person —Power of such person to deal with pro- 
pértj. g E i Be ae” age ae 


ca 


. 601 : 
~- A person in whom the property of an insolvent is 
vestad under s. 39 of the Provincial Insolvency Act 
pa the annulment of the adjudication of insolvency, 
has power fo sell the property and distribute it 
amongst the creditors. 

Motharam Dowlatram v. Pohlajrai Gopaldas (2), 
referred to. 

Miscellaneous first appeal from an order 
of the District Judge, Ferozepore, dated the 
8th June, 1927 | 

Mr. Anant Ram Khosla, for the Appallants, 

Mr. Fakir Chand, for the Respondents. 

. JUDGMENT.—Two brothers were ad- 
judicated insolvents at the instance of a 
creditor. They did not apply within the 
tims .fixed-for their discharge and accord- 
jogly the District Judge annulled the ad- 
judication under the provisions of s. 43 of 
the Insolvency Act. After he had done so 
he on the 10th July, 1926, acting under the 
provisions of s. 37 of the Insolvency Aot, 
ordered the property of Bagi Ram, one of 
the insolvents which had vested in the re- 
ceiver to be restored to him. This decison 
was appealed and, on the 12th January 
1927, I held, following Roop Narain v. 
King King & Co., (1), that with a view to 
protect the creditors the Court should have 
passed an order under s. 37 vesting the 
property of the debtor in a person appoint- 
ed by it forthe benefit of the creditors. T, 
therefore, accepted the appeal and directed 
that the property of the debtor Bugi Ram 
should vest in the old Receiver. I further 
directed that that order would continue for 
six months within which time the petition- 
ing creditor or creditors should have been 
able to take further steps to protect their 
interests in the property.- 

Accordingly when the case went back the 
creditors applied tothe Insolvency Court for 
the sale of the property vested in the Re- 
ceiver and for the distribution of the pro- 
ceeds amongst the scheduled creditors. The 
Insolvency Court sanctioned this on the 8th 
June, 1927, and the present appeal is from 
that order. 

In the meantime the old Receiverin whom 
I vested the property under s. 3/ of the Act 
has sold it and distributed the proceeds 
proportionately amongst the scheduled cre- 
ditors. 

Itis contended before me that my order 
was nota complete vesting order but was 
only one vesting the property to a limited 
extent so as to allow the creditors to pro- 
ceed against it by way of suit. No such 
words as these oecur in my order. Itis true 


WW) 94 Ind, Oas, 234; A. I. R. 1926 Lah, 370. 
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that in the last sentence I said that the 
order would only continue for six months 
which I considered sufficient time for the 
creditors to take further steps, It might 
have been the oase that they did not wish to 
have the property sold. The only question, 
therefore, is whether the person in whom I 
vested the property had power to sell it at 
the request of the creditors and to distri- 
bute the proceeds amongst the creditors. 
Itis quite clear that persons so vested 
with property under s. 37 or trustees under 
8. 39 of the Insolvency Act have full 
power to deal with the property vested in 


“them. This view was accepted in Motha- 


ram Dowlatram v, Pahlajrai Gopaldas (1), 
a decision of the Court of the Sind Judicial 
Commissioners. The same view is taken in 
Rustomji’s Insolvency and Bankruptcy, 
Second Edition, page 206. 

It seems to me, therefore, that the order 
that the property be sold and the proceeds 
distributed to the creditors is legal and cor- 
rectand I dismiss this appeal with costs. 

À. N. A. Appeal dismissed. 

(2) 80 Ind, Cas. 141; A. I, R, 1925 Sind 159, 


LAHORE HIGH COURT. 
Orvin Revision Partition No. 3/2 or 1927, 
January 10, 1928. 

Present :—Mr. Justice Harrison. 
BABU-—DEFENDANT—PETITIONER 

versus" 
MALUKA-—Pz£AINTIEFF—HRESPONDENr. 

Arbitration—Failure to decide objections—Revision 
—Civil Procedure Code (Act V of 1908), s. 115. 

Failure to decide the objections raised to an award 
isa material irregularity on the part of the Court 
justifying interference in revision. ` ` 

Parma Dat v. Bipju (1), followed. : 

Petition for revision of a decree of the 
District Judge, Ludhiana, dated the 16th 
February, 1927, affirming that of the Subor- 
dinate Judge, Fourth Olass, Phillaur, Dis- 
trict Jullundur, dated the 28th October, 
1926. 

Mr. Dev Raj Sawhney, for the Petitioner. 

Mr. Muhanmad Amin, for the Respond- 
ent. 

JUDGMEN T.—This order will dispose 


of Oivil Revisions Nos. 371 and 372 of 1927. 


This revision has been admitted on the 
first two grounds only which are as fol- 


lows :— 
1, .. The learned District Judge has 
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acted with material irregularity in not 
holding an enquiry in connection with the 
appellants’ objections against the award. 

2. “ The learned District Judge has not 
even referred to allthe grounds of objec- 
tions set up before him and his judgment 
-is highly defective in the eyes of law." 

The facts are simple. On 17th December, 
1926, there was a reference to arbitration. 
On 3rd January, 1927, the award was pre- 
sented. On 7th January, 1927, an order 
was passed calling for objections within 
ten days, and also tixing the 16th February 
for the hearing ofarguments on those ob- 
jections. Notices, however, were not i$su- 
ed in duplicate but only in original to the 
Naib Sheriff, who was directed io inform 
the parties of the date fixed for arguments. 
The endorsement shows that the son of the 
present objector was informed ofthe date 88 
date " fixed for hearing " and no more. On 
the 16th February arguments were heard 
and a final order was passed which was as 
follows i— ] 

"The arbitrator's award is in favour of 
plaintiff The objections preferred by the 
appellant are frivolous as the award does 
not show that the arbitrator made any sec- 
rect inquiry or based his award thereon, 

" [a accordance with the terms of the 
‘award, I dismiss the appeal with costa." 

Now, the twoobjections taken by the de- 
fendants are that this order does not decide 
the point raised of the alleged misconduct 
of the arbitrator and that no opportunity 
was. given for proving the allegation made, 

Counsel has here stated that these are 
the ouly objections referred to in ground 
‘No. 2. The District Judge does ‘not say 
that he gives it as a finding that the arbi- 
trator did not make any secret enquiry, but 
merely says thatthe award does not ‘show 
any such enquiry and, whether the enquiry 
was made or not, the award would be si- 
lent on this point. - 

As to the calling of evidence Í think that, 
.had the order as passed or a copy of it 


teached the objector-defendant or even his" 


Bon he would not have had any true griev- 
‘ance ag it would have been for him to ask 
for an opportunity before the hearing of the 
arguments, As, however, all that he was 
‘told wasthat the objections would be heard 
I think he has a grievance in that he did 
not get an opportunity of prodücing his evi- 
dence which would presumably have been 
that of the arbitrator himself. Oounsel for 
the respondent has quoted many rulings to 
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the effect that the.conduct of the arbitrator 
cannot be impugned-on revision and the . 
law is quiteclear on this point, but here we 
havea case, such as is dealt with in Parma 
Dat v. Bipju (1), where a material irregu- 
larity on the part of the Court is alleged, 
that irregularity consisting of the Court's 
failure to decide the point raised before it. 
I, therefore, accept the revision in so far 
as to set aside the order of the District 


.Judge and I remand the case for a fresh de- 


cision of the only point raiéed, namely, whe- 
ther orno there was such a secret enquliy 
and, if so, whetherit in any way affects the 
validity ofthe award. An opportunity will 
begiven to both sides to produce evidence 
regarding the point reised. Costs of this 


.hearing will follow the final result of tke 


litigation. 

The stamp on these revisions will be rè- 
funded to the petitioners. ; 

Rl Petition accepted. 

(1) 35 Ind. Cas. 887; 78 P.R: 1916; 124 P W. Ri 
1916; 40 P, L. R. 1917. 


‘LAHORE HIGH COURT. . 
MiscELLaNEOUS CiviL Case No, 654 or 1927, 
(Crvin ApPkaL No. 144 or 1927.) 

Januàry 13, 1928. | 
Present:.—Mr, Justice Zafar Ali. 
Seth GIAN OHAND—Patitioniz 
aa: versus : E 

« MANOHAR LAL—RzsPoNDzERNT., 

Civil Procedure Code (Act V of 1908); O. XLI, v.d 
—Stay of sale of immoveable property during pendency 
of appeal from money decree—-Sale effected but not 
confirmed—Stay of proceedings, whether permis= 
sible. A n 

Under the provisions of/O. XLT, r. 0, Civil Pros 
cedure Code, a Court is bound to‘Btay the sale of 
immoveable property in execution of a money-decres 
where an appeal is pending from such a decree. 

Order XLI, r. 6, Civil Procedure Code, is applis 
cable to a case where an application for stay of sale 
is made after the property has been sold but before 
the sale has been confirmed, . . ' 

Petition praying that sale be stayed and 
the sanetion be withheld pending the 
decision of the appeal case noted above by 
the High Court. 

(Original Suit No..5 of 1925, decided by 
the Subordinate Judge, First Olass, Karnal, 
dated the Yth July, 1926)... 

Mr. Shamair Chand, for the Petitioner, 

‘Mr. Nanwan Mal, for the Respondent, 
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'ORDER.—Acoording to r. 6 (2) of 
O. XLI of the Civil Procedure Code where 
&n order has been made for the salé of 
immoveable property in execution af a 
deeree, and an appeal is pending from 
Buch decree, the sale shall, on the applica- 
tion of the judgment-debtor to the Court 
which made the order, be stayed on such 
terms asto giving security or otherwise 
as the Court thinks fit until: the -appeal 
is disposedof. In the present case, a 
-firat appeal against a  money-decree is 
pending in this Court, but the judgment- 
debtor's application for stay of execution 
proceedings has been disallowed by the 
Executing Court. Some of the immoveable 
properties attached have already been 
sold, but thesales have not-yet been con- 
firmed. There are certain other properties 
which have been attached but have not 
et been sold. The trial Oourt was 
bound to stay the salé when it was 
brought toits notice that the decree had 
been appealed against. 
=. It ia urged on behalf -of the respondent 
that an application - for stay of sale 
Should be made before the property has 
been actually sold. But it is “clear that 
no property can besaid to have been sold 
< unless the saleis coafirmed. I am, there- 
fore, of opinion that r.6 applies toa case, 
where the property has been sold, but the 
sale has not yet been confirmed. | 
' J, therefore, make the interim order 
staying further proceedings absolute. No 
order as to costs.in this Court. 
B. be . Oeder made absolute. 


GORE HIGH COURT. . 
i m APPEaL No. 124 or 1927, 
: Jun 30, T : P 
4 t: —Mr. Justice Harrison an 
niger Mr. Justice Zafar Ali. 
Tas BANK oF UPPER INDIA, LixtTED, 

. IN LIQUIDATION, THROUGH THEiR — - 
tagoraTor, Ma. H. HUNTER, OALCUTTA 
—DEFENDANT—ÅPPELLANT 

versus 
Mr. P. W. FITZHOLMES, HOMSTEAD, 
i SIMLA—PLAINTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), 8. 4?— 
Liquidator of decree-holder Bank buying property 


BANK OF UPPER INDIA v. PITZHOLMES. 
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auction sale—Suit to avoid sale, maintainability 
07. $9 um 4 
A suit by a judgment-debtor for declaration that 
the sale of his estate in execution was null and - 
void, inasmuch as the auction-purchaser who was the 
liquidator of the decree-holder Bank, was incompetent 
to bid for and purchase the property under the 
Company Law, is, barred under the provisions of 
s. 47, Civil Procedure Code. j 
First appeal from a decree of ihe 
Senior Subordinate Judge, Simla, dated 
the 10th November, 1926. 
Mr. Muhammad, Amin Khan, for the 
Appellant, 4 
JUDGMEN'T.—TLis was a suit by a 
judgment debtor of the name of P. W. 
Fitzholmes for a declaration that’ the sale ` 
of his estate consisting of Carlton 
Hotel and the Oraigs Court situated in 
Simla that had been confirmed by the 
Executing Court was null and void, in- 
asmuch as the auction purchaser Mr. 
Hunter, the liquidator of the decree- 
holder, the Bank of UpperIndiain liquida- 
tion—was not competent to bid for and 
purchase any property as liquida'or, even 
though he had obtained the permission of 
the Executing Court to do so. Thus the . 
plaintiff's contention was that the liquida- 
tor had no power under the Indian Com-. 
panies Act to purchase the estate. Mr. 
Hunter pleaded, inter alia, that the suit 
was barred by s. 47 of the Oivil-Proce- 
dure Code, The trial Court, i.e., the Senior . 
Subordinate Judge of Simla, overruled 
this plea on the ground that "he was for 
the moment sued not asa party to the suit 
but beeause he wasa liquidator” and "that - 
the suit was filed under Company Law 
against the liquidator forhis actions as à 
liquidator.” Eventually the learned Senior 
Subordinaté Judge found that the liquida- 


.tor acted béyond. his powers in bidding 


for and purchasing the property. and he 
further came to the conclusion that the 
sale was for that reason nulland.void. The 
liquidator has come up tothis Court in 


` Mr. Bishan Narain accepted. service of 
the notice of appeal on behelt of the 
plaintiff respondent, but he appeared be» 
fore us to day to represent that he had 
not yet received instructions from the 
respondent, and asked for an adjournment. 
He further stated that he had not yet been 
engaged by-the respondent; but this was 
not consistant with having accepted service 
on his behalf. In these circumstances we 
were unable to allow an adjournment and 
Mr, Bishan Narain withdrew. 
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Turning now tothe liquidatoi's contention 
it is quite clear to us that the suit was not 
entertainable. Whatever should be the 
nature of the dispute that may arise in 
execution proceedings between judgment- 
debtor and the decree-holder or his re- 
presentative, it must be decided by the 
Executing Oourt, and if either party should 
be dissatisfied with the decision of that 
Court his only remedy is by way of appeal 
' against that decision. In the present case, 


assuming for the sake of argument that - 


the liquidator's act of bidding at the auction 
was ultra vires, the judgment.debtor waa 
in no way precluded from urging this 
before the Exeeuting Oourt, and decision 
of that Court on that point could be 
questioned by the party aggrieved there- 
by by an appeal to the High Court. Section 
47 is comprehensive enough to coverall 
disputes that may arise between a decree- 
holder and his judgment-debtor in execu- 
tion proceedings, and the contention now 
raised by the jadgment-debtor 
have been raised in the Executing Oourt, 
We, therefore, find that the suit was not 
competent and should have been dismissed 
on that ground. 

The appeal is accordingly accepted and 
the suit dismissed with costs throughout. 

R. L. Appeal accepted. 


LAHORE HIGH COURT. 
URIMINAL Revision PETITION No, 1005 
or 1927. 
January I6, 1928. | 
"Present; —SirShadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
BANARSI DAS AND ANOTHBR—ACCUSED— 
PETITIONERS - 


versus 
EMPEROR, 1420cGu HANS RAJ— 
Oo wPLAINANT—RESPONDENT. 

Trade mark—Combination of letters—Infringement 
of trade mark—Right of aggrieved party to, proceed 
criminally. ji 

There is no authority for the proposition that a 
letter or a combination of letters cannot constitute 
& trade mark. [p. 607, col. 2. 

À person aggrieved by the infringement of hls 
trade mark has two remedies open to him; (1) he 
can institute criminal proceedings under the Penal 
Oode or(2) he can bring an action for an injunc- 
tion and damages. But a Oriminal Oourb may in 
view of the peculiar circumstances of a particluar 
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case stay its own hands and directthe complainant 
ME hisright ina Civil Court. [p. 608, cols, 

Petition forrevision of an order of the 
Sessions Judge, Amritsar, dated the 
29th April, 1927, modifying that of the 
Magistrate, First Olass, Amritsar, dated the 
23rd December, 1926. 

Mr. Kishan Dayal, for the Petilioners. 

Lala Sardha Ram, R S, for the Ccm- 
plainant-Respondent. i 


JUDGMENT.—This is an application 
for revision preferred by two persons, 
Banarsi Das and Prabhu Dayal, proprietors 
of the firm Benarsi Das Prabhu Dial Sutwal 
who have been found guilty of having 
committed the offence of using a fal&e trade 
mark, and have each been sentenced under 
s. 482 of the Indian Penal Code to pay a 
fineof Rs, 100. The complainant, Hans 
Raj, is a manufacturer and seller of cotton 
thread balls, and has, since 1917, been using 
the mark DI as his trade-mark. The Ccurts 


-below find that be had by user acquired the 


exclusive rightof using that mark for the 

purpose of denoting his goods, It appears 

that the mark has also been duly registered 

as his trade-mark, though registration is 
not necessary in order to complete his title 

to the trade mark, : : 

The accused have lately begun to manu. 
facture cotton thread balls, and have been 
attaching the mark D I to their goods. Now 
the trial Magistrate, as wellas the Sessions 
Judge, hold that the mark and the “get 


up” of the label used by the accused re- 


semble very closely those used by the come 
plainant to denote his goods, and that they 
are calculated to deceive the purchasers of 
the goods, upon which they are’ placed 
into a belief that the goods he is buying 
arè the goods of the owner of thé first trade 
mark. DOS : 

We have listened to the arguments 


. advanced by the learned Counsel on both 


sides, and have reached the conclusion that 
the mark of the label placed by the accused 
upon their goods have the effect of inducing 
the ordinary purchaser to buy their goods 
in the belief that they are the goods of the 
complainant, The learned Counsel for tha 
accused contends that a letter or a combina- 
tion of letters cannot constitute a trade- 
mark, but there isno warrant forthe broad 
proposition. There areno doubt English 
cases in which the Courts have refused to 
interfere with the discretion of the Regis- 
trar, who declined. to register marks cons 
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. sisting ofletters;on the ground that the 
registration of-such marks. would interfere 
with .the rights of existing or future 
firms having those letters-ag their initialsto 
attach the initiels of their firm names to 
their goods. No such mischief can be 
apprehended in the present case, The 
trade-mark of . the complainant has 
been used to denote ‘his goods, ‘and it 
‘igs’ obvious that the letters DL are 
not the intitiale of the firm of the accused. 


There can be little doubt that these letters . 


have been placed by the accused upon 
their goods ‘simply because they bore- a 
close resemblance -to the complainant's 
trade-mark. ; 

Mr. Kishen Dayal for the accused also 
urges that the dispute between the parties 


can be appropriately decided by Civil Courts. 


and that the complainant should not be 
allowed to have recourse to Criminal Courts. 
-Ta.support of his ‚contention the learned 
Counsel placed his reliance upon the judg- 
ment of the Caleutta . High Court in 
Dowlet Ram v.- King Emperor (1) where 
Maclean, Ohief Justice, made the following 
Observations: - 

“Ts seems to me that when.a case of this 
clause is brought into & Oriminal Oourt, if 
the Magistrate is of opinion: that there is 
a:bona fide dispute as to whether the cgm- 
-plainant has any trade-mark at all or whe- 
theirthe accused is or is not entitled to 
‘use the mark he is using, I say, if the 
-Magistrate is satisfied that there is this 
bona fide dispute he should not deal with 
the matter as a criminal matter, but leave 
it to the complainantto maintain, if he can, 
in a Civil Court the right which he claims, 
Tt after the decision of the Civil Court it be 
found that he has a'trade-mark, and thatthe 
accused ‘is fraudulently counterfeiting that 

. trade mark, the case could then bé proper- 


..]y brought into a Oriminal Court under the 


‘pection togghich I have referred.” 


Now there can be no doubt that a person 
‘aggrieved by the infringement of his trades 
mark- has two remedies open ‘to him; (1) 
‘he can institute criminal proceedings under 

“the Indian Penal Oode, or (2) hecan bring 
an action for an injunction: and : damages, 
‘Tt is nowhere laid down by the Legislature 
‘that an aggrieved person should seek his re- 
médy in a Civil Court and not in a Crimi- 
“nal Court. The only thing which can Le 
paid is:that the ‘Oriminal Court may, in 


(1) 920.431, 9 Or, L. 7,880. .— 
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view of the peculiar circumstances of a 
particular case, stay, its. own hands .and 
direct the complainant to, establish his. 
right ina Civil Court. Itis neither possi- 
ble nor desirable to give a list of the cir- 
cumstances which might justify this course 


"abo 


as a 
been undue delay in commencing criminal 

proceedings, the Oouri may direct the 
aggrieved: party to establish his right in 

a Civil Court. There.may be other cases in 
which the dispute may be regarded to be a, 
fit onelfor trial by a Civil Oourt. It would be, 

however, absurd to suggest that under no. 
circumstances could a dispute relating to 

the infringement. of a trade mark be 

entertained bya Oriminal Oourt and that 

it should always be adjudicated upon by 

a Civil Court. This contention, if accept- 
ed, would render the law enacted by the 

Indian Penal Code nugatory, 

The case before us is & simple one 
and no circumstance has been shown which 
would warrant ourinterference with the 
right of the complainant to invoke the aid 
of the-Oriminal Courts. Indeed, the Oourts 
below have not only entertained the come 
plainant but pronounced their verdict in 
favour of the complainant, and 1 am unable 
to discover any valid reason to justify inter- 
ference by a Oourt of Revision, : 

I accordingly dismiss the application: 

R. Le Application dismissed, 


$ è 
STET 


LAHORE HIGH COURT. 
CurainaL MISCELLANEOUS PETITION No. 270 
re i oF 1927, 

. January. 20, 1528. 

. Présenti—Mr. Justice Jai Lal. 

TEK OHAND—Accuszp—PatitiongR 


x versus -= 
EMPEROR, THRores MUNSHI RAM— > 
. — 'COMPLAINANT— RESPONDENT. . 
Criminal Procedure.Code (Act: V of 1898), 5,520— 
Expression of adverse opinion by Magistrate “after 
completion of case—Transfer, EN, 
Expression of an adverso opinion bya Magistrate 
after the entire evidence has been recorded and the 


‘case argued by the parties, does not entitle a party 


to a transfer of the case, 7 
Petition for .transfer of the case. from. 
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the Court of the Magistrate, First Class, 
Hoshiarpur, to some other Court of com- 
petent jurisdiction either outsideor in the 
district. gs : 

Mr, Din Dayal, forthe Petitioner. . 

Mr. Hem Raj, for the Respondent. 

ORDER.—This is an application under 
B 536 of the Oriminal Procedure Code for 
transfer of & criminal ease under s. 420 
of the Indian Penal Code from the Court 
of Ohaudhri Partab Singh, Magistrate, 
First Olass, Hoshiarpur. The ground for 
the prayerfor transferis thatthe Magis- 
trate has expressed an opinion adverse to 
the petitioner whois oneof the accused in 
the ease. 


What admittedly happened in the case’ 
is this, The Magistrate recorded the 
evidence forthe prosecution and then. 
framed a charge against the accused and 
thereafter, recorded the defence evidence. 
After he had heard arguments in the 
case he came to the conclusion that 
one of the accused was not triable in. 
his Court as, in his opinion, he. had not 
committed the offence within his jurisdic- 
tion, He, therefore, submitted a report to 
the District Magistrate of Hoshiarpur and. 
in that report expressed his opinion that 
he had no jurisdiction to try the present, 
petitioner and suggested in orderto avoid. 
its being split up the whole cise should. 
be sent to some other Magistrate com- 
petent to try all the accused, In the’ 
course of this report. he stated that the 
accused Tek Chand, the present petitioner,’ 
along with his mother Musammat Amar 
Devi “had taken the most prominent part 
in the alleged cheating." Tne District’ 
Magistrate returned the case to the Magiss 
trate with an expression of his opinion 
. that the ease was triable by him and’ that 
he was not prepared totake any action in 
the matterrelating'to thé transfer of the 
Case, | 


The petitioner thereupon applied for 
- transfer of the case from the Cort 
of Chaudhri Par abSingh on the ground 
that the expression of the opinion by him 
contained inthe report already referred 
to created an apprehension in the mind 
of the petitioner that ha would -not get a 
fair trial in the Oourt of that Magistrate. 
This application was dismissed by the. 


District Magistrate, Thereupon the 
pde application was made in this 
Gourt, TaN g : 
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Now I observe that though fthe Magis- 
trate, Chaudhri Partab Singh, expressed . an; 
opinion that the petitioner and hismother 
had taken a prominent part in the affair, 
he guarded himself against by describing 
the-affair as alleged cheating. He refrain-. 
ed from expressing an opinion whether or, 
not the conductof the petitioner amounted 
to the offence of cheating. Bat having 
regard to the fact that the entire -evidencé 
ia the case had been recorded and the, 
case had been argued by the respective 
parties, and the only thing that remained 
normally to be done was for the Magistrate 
to pronounce his judgment, Iam -unable 
to see that the expression of opinion bg: 
him at this stage that the petitioner and his: 
mother had taken a prominent part in the: 
affair is a reason to apprehend that the 
Magistratehas pre-judged the case against 
the petitioner. In my opinion no good: 
ground has been shown for the transfer of' 
the case, D TEE: 
The learned Counselthen asked me to’ 
express an opinion about the correctness: 
of the view of the learned: District Magis- ` 
trate as to the jurisdietion of Ohaudhri 
Partab Singh to try the accused. I, however, 
decline to doso, It is for the Magistrate. 
to decide whether he has jurisdiction to 
hear the case or not and to pass such orders 
ashe considers suitable on the basis of 
that opinion and the petitioner’ has his: 
remedy providedby lawif he is aggriev.' 
ed by any order passed by the Magistrate, 
I dismiss this petition. | - ien 
R. L, : Petition dismisáe1. 


[nd 


LAHORE HIGH COURT. ` 

Civit Ravisros Petition No 413 or 1927, ` 

December 1, 1927.. 
Present:—Mr. Justice Tek Chand. . 
. MANGAL SINGH AND ANOTRER-— 
DEFENDANTS— PETITIONERS | 
versus 4 
BISHEN SINGH-PLAINTIFF— . 
RESPONDENT. i , 

Provincial Small Cause Courts Act (IX of 1887), ` 
Sch. IT, Arts. 2, 23—Suit by purchaser of stolen goods 
for refund of price, nature of. 

A suit by a purchaser of stolen goods who hag 
bean deprived of'sueh goods by the Police uiides 
the orders ofa Sessions Judge, against the vendor, 
for refund of the price of such goods is: aguit of 


BO! < 
a Emall Gange nature. Tt.is not covered either by 


Art. 2 or 23 of Sch. IL of the Provincial Small Cause 
: Qourts Act. : 


Petition for revision of the order of the 
Senior Subordinate Judge, Amritsar,. dated 
the 4th June, 1927, holaing that the appeal 
against the decree of the Subordinate 
Judge, Fourth Class, Tarn "Taran,. dated 
the 8th April, 1927 lay to the District Judge 
and not to him as thé suit was not a small 
‘cause nature butan unclassed suit the value 
of which was over Rs. 100. 

.! Mr. L. C. Mehra, for the Petitioners, - 

Mr. Rustomji, fcr the Respondent, 


JUDGMENT.—This is a petition for 
revision of the order of the Senior Subordi- 
nate Judge, Amritear, holding that the 
appeal against the decree of the Subordi- 
nate Judge, Fourth Class, Tarn Taran, dated 
the 8th April, 1927, lay to the District Judge 
and not to him, as. the suit was not of a 
Small Cause nature but’ was an unclassed 
one, the value of which was over Rs, 100. 

. The relevant facts are these: Balwant 
apo defendent No. 1, and Bur Singh, 

efendant No. 2, sold certain ornaments 
for-Rs. 140 to Bishen Singh. plaintiff. 
About two months later it was discovered 
that these ornaments real belonged to 
Mangal Singh, defendant No. 3, and Bikatar 
“ Singh, defendant No. 4, and they had been 
“gtolen from their house ina dacpity. Bur 
Singh, Balwant Singh and a number of 
. other persons were suspected of havin 
committed the dacoity and were proecede 
against by the Police. They were convicted 
and sentenced. Some time after their 
‘conviction by the Sessions Judge of 
Amritsar, an application was presented 
to him by Mangal Singh ‘and Sikatar 
‘Singh, (the persons at whose house’ the 
dacoity was committed) that the orna- 
ments which had been seized by the 
Police during theinvestigation from Bishen 
Singh and about Rs, 600 in cash which 
had been taken from the dacoits might 
be made over to them. The Sessions Judge 
directed that the ornaments and the cash 
mightbe made over to the Police, who 
subsequently made them over to Sikatar 
Singh and Mangal Singh, : : 


ornaments, instituted tbe present suit to 
recover Rs. 140 which Le alleged be had 

aid in good faith for these ornaments 
io Balwant Singh and Bur Singh. The 
guit; was decreed by the trial Court and 
Mangel Ringh and Bikatar Singh: prefers 
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Bishen Singh, who had purchased the 
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red an appeal to the Senior Subordinat? 
Judge who has held that the suit is ex” 
cluded from the cognizance of ‘the Small . 
Cause Court under Arts. 2 and 23, Sch, I1. 
of the Small Cause Courts Act, : 
I donot see how the suit, as framed, falls 
under either of the two clauses, and indeed 
Mr, Rustomji, whohad appeared for the 
respondent, has' expressed his inability 
to support ihe judgment of the lower 


. Court, Article 2 excludes fromthe cogniz- 


ance of a Court of Small Causes a tuit 

concerning an act purporting to be done 

by an officer of the Government in his 

official capacity, or by an officer of a Court 

of Wards in the execution of his cífice. It. 
is obvious that the plaint as laid down 
does not in any way concern an act or order- 
of an officer. of the kind mentioned in this ~ 
clause. Similarly,- Art. 23 relates to 

a suit to alter or set aside a decision, - 
decree or order ofa Court or of a person’ | 
acting in a judicial capacity. The present: 


suit does-not in any way intend to alter. `` 


or set aside apy judicial decision, Indeed, 
the learned Subordinate Judge in order« 
ing the ornaments and the cash to be made 
over to the Police, and the Police in 
handing over these things to the persons. 
in whose house the dacoity was come 


“mitted, were not; deciding the relevant - 


rights of Bishen Singh and these persons 
with respect to the ornamentsin question - 
ot the price thereof. Thesuit as framed 


. is clearly cognizable by the Court of 


Small Causes, and I hold accordingly, 

For the foregoing reasons I ecceptthe 
petition for revision, set aside the order 
of the lower Appellate Court and remand : 
the case to it for disposal in accordance 
with law, Courts will abide the event. | 

E la f Petition accepted, 


Gaman 


LAHORE HIGH COURT. 
Frconp CivIL AppEaL No. 1400 cr 192 
December 17; 1927: E 
Present :—Mr. Justice Dalip Singh. 
EHIMBHU DAYAL AND cTBERS— 
PLAINTIFFS—À ?1ELLANTS 
; ; versus ` 
GAJJU MAL AND ANOTHER=— 
. ‘RESPONDENTS, : : 
Easement—Right of way—Hatent of the right where . 


4 


DEFENDANTS — 


gervient tenement isin possession of trespasser—Pree ` 


sumptien--Blind alley, presumption as to ownership of, 
An easement like a right of way over B tenement, . 
ig a right running with the land apd ja uot g 


~m 
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personal right. Whether it isthe owner or a tres- 
` passer who is in possession of the servient tenement 
the person who claims aright of way cannot claim 
more thanthat his right of easement should not be 
curtailed in any way. [p. 611, col. 2; p. 612, col. 1.] 

In the case ofa blindalley a Court may presume 
that its ownership vests in the owners of adjacent 
houses, but this presumption is one of fact and not of 
law. (p -611, col, 2.} 

Secretary of State for India v. Bhatt Laxmishankar 
Govindram (1), considered. 

Second appeal from the decree of the 
District Judge, Delhi, dated the 9th 
March, 19:7, reversing that of the Sub- 
ordinate Judge, Second Class, Delhi, dated 
the 2nd October, 1925, | 

Mr. Kishan Dyal, for the Appellants. 

Mr. Dev Raj Sawhney, for Lala Jagan 
Nath Aggarwal, for the Respondents, 


JUDGMENT.—The plaintifs in this 


case sued for a permanent injunction direct- . 


ing defendant No. lto remove the almirah 
and the wooden takht which he had placed 
in. a certain galli and restraining him from 
using the land of the gall? infuturein any 
way so as to obstruct the rights of the 
plaintiffs in the galli. The plaintiffs claim- 
ed to be joint owners of the land of the 
galli and also claimed rights of easement 

&nd usertherein. They alleged that their 

rights of way in this passage had been 
_ obstructed by the erection of this takht and 

the almirah. The defendants pleaded that 
they were the owners of the galli and that 
the plaintiffs had only a right of way 
. and that the almirah and the takht had 
been lying there for more than 35 years 
and that the plaintiffs’ right of way was 
not obstructed and the suit was barred 
. by limitation, 

The trial Court held that the plaintiffs 
had not proved their joint ownership, that 
the defendants had failed to prove their 
exclusive’ ownership, that the land in ques- 


tion was a street which the plaintiffs had . 


aright to use, thatthe obstruction made 
the enjoyment of the easement more difficult 
aid that the obstruction had been caused 
only few months before the suit and grant- 
ed, therefore, a decree for permanent in- 
junetion as prayed. . 

On appeal the learned Distriet Judge 
agreed that the plaintiffs had not proved 
their joint title. He held that the takht 
‘had been there since 1896.and that the 
plaintiffs! right of way had in no.way been 
interfered with and he thereupon dismissed 
the suit with costs in both Courts, 


The plantilla have appealed end the . 
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first point urged by their Counsel is that 
both the Courts are wrong in holding (hat. 
the plaintiffs had failed . to prove the 
joint ownership, His ground is that in 
the case ofa blind alley there is a presump- 
tion of law that the ownership. vests in 


- the owners of the adjacent houses and he - 


cites Secretary of State for India v. Bhatt 
Lakmishankar Govindram (1), a Divisicn 
Bench ruling ofthe Bombay High Court, 
in support of his proposition. The word 
‘presumption’ is sometimes used to describe 
what is really an inference of fact and 
not a presumption of law in the true sense, 
and I think the word ‘presumption’ jn this 
particular ruling is used in the. former 
-sense, No doubt, ordinarily speaking, ifthe 
Oourt drew this inference of fact in the 
case of a blind alley it would be a proper 
inference to draw, Butin this particular 
case evidently the matter was not present- 
ed in this light to the District Judge 
and I cannot.say that his finding which 
is & finding of fact is wrong. In this 
particular case further there is the fact that 
the plaintiffs never claimed -either in 1895 
or in 1916 or at any time prior to this 
suit any right of joint ownership, I, 
therefore, repel the contention of the ap» 
pellants, RC mE 
The second point raised by them is that. 
the trial Court held that- the defendants 
were not exclusive owners of this property 
and they say that their admission. that the 
defendants were joint owners along with: 
themselves must betaken asa whole or 
should not be considered at all, There 
is force in this contention and as the Dis- 
trict Judge gave no finding as to wheiher: 
the defendants were or were not owners, 
for the purpose of this appeal- I will 
assume that the defendants also ara 
trespassers on this lend. Nevertheless, I 
see no force in the further ground that 
Counsel raises on this assumption, namely, 
that whereas the owner of a. serviert 
tenement can use the property in any way 
he likes as long as he does not curtail tke 
plaintiffs’. right of easement, this principle: 
does not apply to the case of a trespasser, 
An easement like a right of way over a tene- 
ment is a right running with the land and 
is nota personal right, lt seems to me, - 
therefore, that whether it is the owner or 
a trespaseer who isin possession the person 
who claims the right of way cannot claim 


(I) 16 Ind, Qab, 641; A; È R, 1996 Bom, 27, 77 
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i cre than that his 11gl.tcf eaeement skculd 
Lot Le curtailed in any way. ltisa' fnd- 
ing of fact Ly the leained Distiict Judge 
that the plaintifs’ right bas not Leen so 
curtailed in any wey, and, therefore, there 
is no fcrce in this g10und either. 


I, therefore, dismiss the appeal with 
Q03i8, Se F i 
B, bs Apreal dismissed, 


t3 


LAHORE HIGH COURT. 
--Brconp Civi. APPEAL No. 2037 0r- 1927, 
. . February 2, 1928, : 

Present :—Mr. Justice Dalip Singh. 
Musammat KISSO THrovew HAKIM 
SINGH, Mukhtar.i Am—Praintiry 

d . ^ APPELLANT - i 


TN , versus ^ d 
: BEHARI LAL-—DrrzsNpaNT— RESPONDENT, 
, Practice-- Witnésses— Party undertaking to produce 
witnesses om his responsibility failing to do so— 
Adjournment, grant of. 4 . 2 
': Where a party undertakes the burden of producing 
his own witnesses, it is notfor the Couit to give 
him further extension of time because owing to some 
circumstances he found himself in a positicn in 
which be could not produce the witnesses, 


‘Second’ appeal. from the decree of the 
District Judge, Amritsar; dated the lst 
June, 1927, affnming that of the Sukordi- 
nate Judge, Fcurth Class, Amritsar, cated 
the, 3rd February, 1027. > 

. Mr, B. D. Qureshi, for the Appellant. 

Mr. Ram Lal. Anand, for the Respondent. 

"JUDGMENT.—In this suit issues were 
Struck on the 25th of; January, 1927, 

“and the. 23rd of February, 1927, was fixed 
for evidence, .The plaintiff asked for one 


witness, namely, the defendant, and put in 


process-fee. for him, On the 23rd the 


- Mukhtar. of .the plaintiff stated that he. 


did not wish to examine the defendant 
as his witness, On the same day he 
put in an application stating that he had 
hoped to bring his witnesses with him 
but he had been engaged in another case 
on the 21st, 22nd and 23rd, and, therefore, 
. had not been able to go to his village 
to fetch the wiinésses, He also stated in 
the application that certain persons against 
whom a case had béen brought (under 
g, 417, Indian Penal Qode, were preventing 
his witnesses from attending and, there 
fore, ha naked that the; witnesses might 
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now ke summoned: by process.of Court. ~ 
The trial Court held that there was no .. 
&ufÉcient reason for granting the applica- 
tion and as the plaintiff had produced no. 
evidence and the bürden of, two issues 
struck. was on her it, therefore, dismissed. 
the suit, ED . 

“On appeal the learned District Judge” 
aso dismissed the appeal holding that-the ^ 
Mukhiar, even if he was Lusy on the 21st, 
22nd and £8:d, cculd have made arrange- 
‘p,ents for the production cf his witnesses. : 

In seccnd appeal it has been contend- 
ed that it was an unforeseen circumstance, 
namely, the fixing of the date in the 
ciiminsl hearing ior the 21st, 22nd, etc, 
which prevented the Mukhtar ficm going: 

"io fetch his witnesses and that the plaint- 
ifü's case is a good one because the khana . 
shumart papers and: certain receipts, some ` 
of which are alleged to be inthe hand- 
writing of the defendant, would piove 
the. plaintiff's case, So far as the khana. 
skumart papers are concerned, the Patuari , 
could not Lave been brought by the 
plaintifi’s Mukhtar with him and would 

Lave had to ke summoned im any case}. 
and asthe plaintiff had never thought of | 
summoning him, I see no reason why she, 
should be allowed to summon him now. + 

As regards the so-called receipts, these 
were documents which were in the pcs» 
session of the plaintiff, and there is no. 
reason why: they were not put in. on or. 

before the first hearing in compliance with. . 
the provisions of O, XIII, r-l, Civil Prca’ 
cedure Code. ln the circumstances, theres 
fore, it seems to me that as the plaintiff 
had undertaken the burden of producing.. 
her own witnesses it was not for the Court 
to give her furtLer extension of time be- 
cause owing to scme cireumstarces, atout 
which I may add there is no. effidavit. 
on.the reccrd at all, she found herselfin ` 
a position in which she cculd not prcduce 
those witnesses, ; VEMM 

1, therefore, dismiss: ihe appeal with 
coste, ~ A 


JRL ‘Appeal dismissed, E 
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LAHORE HIGH GOURT., 

Brconp Orvin Aprman No. 389 or 1923. 
January 7, 1928. 

Present: —Mr. Justice Tek Chand 

and Mr. Justice Bhide. 
JAIMAJA SINGH—PraiNTIFF— =, 
APPELLANT 
versus 

Sardarnt ASKAUR AND oTaEEB— 

- — DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IIyw. 3, 
application of—Suit for pre-emption no bar to sube 
sequent suit for redemption—Gause of action, meane 
ing of--Causes of action in pre-emption and redemp- 
tion suits. - 

The provisions of O. II, r. 2, Civil Procedure Code, 
only require thata suit shall include the whole of 
the claim with respect to one and the same cause of 
action and notthat every suit shallinclude every claim 
or every cause of action which the plaintiff may 
have against the defendant atthe time. A previous 
suit for pre-emption does not bar a subsequent suit 
for redemption under the provisions of O.1I,r. 2, 
Civil Procedure Code. : ] 

Pittapur Raja v. Suriya Row (2) and Saminathan 
Chetty v. Planaiappa Chetty (3), followed. ' 

. A cause of action is a bundle of essential facts 
which a plaintiff has to prove in order to establish 
his‘claim. A cause ofaction in a pre-emption suit 
js different from that in asuit for redemption. 

ae Yakub Mody v. Manilal Ajitrat (1), fol- 
owed. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 23rd 
January, 1923, affirming that of the Sub- 
ordinate Judge, Second Olass, Amritsar, 
‘dated the 19th April, 1921. 

Lala Mool Chand, R.B., for the Appel- 


lant. 
Dr. Gokal Chand Narang, for the Re- 
8pondents. 


JUDGMENT.—This second appeal 
arises out of a suit for redemption of a, 
mortgage whichhas been dismissed by the 
lower Oourts as barred by the provisions 
of O. II, r. 2 of the Civil Procedure, 
Code. The land in dispute formed a pór-: 
tion ofa holding of about 221 kanals of 
land which belongéd to one Jawala Singh 
and was mortgaged by him to Saerdarni 
Basant Kaur by a registered deed dated 
the 19th of May, 1928, On the death of 
Jawala Singh the land was jointly mutated 
in favour of the plaintiff and: defendants 
Nos 210 5 asthereversioners of Jawala 
Singh. Subsequently defendants Nos. 2 to 5 
Bold the whole of the land. including the 
plaintiff's’ share to defendant No. 1. 
The plaintiff instituted a pre-emption suit 
with respect to the shares of the co-sharers, 
namely, defendants Nos, 2 to-5 but exclud- 
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ed his own from the sult ca thé specific 
allegation that the co-sharars hadno author- 
ity to transfer his share and the sala 
with respect to the sharé was, therefore, 
void. The pre-emption suit succeeded, 
The present suit for redemption was 
instituted on the 23rd of February, 1920, 
The contention of defendant No. i in 
the present suit was that the suit was 
barred by the provisioris of O. II, r. 2 
of the Civil Procedure Code, inasmuch. 
as at the time when the plaintiff instituted 
the pre-emption suit he had a right to 
sue for cancellation of the sale with ra- 
spect to his own share and sue for re- 
demption of the mortgage. This conten- 
tion appears to us to be wholly erroneous. 
‘The gale of the plaintiff's share by defend- 
ants Nos. 2 to 5 being unauthorised (a fact 
which -was not disputed in the pre-emp- 
tion suit) we do not see why it was neces- 
sary at all for the plaintiff to sue for can- 
cellation of the sale of his own share at 
that time. .Thecause-ofaction, moreover, 
on which the present suit is based, is 
distinct from that in the pre-emption suit. 
“ Gause of action” hasbeen defined as. a 
bundle of essential facts whicha plaint- 
iff hasto prove in order to establish hia 
claim, Musa Yakub Mody v. Manilal Ajitrai 
(1). Now, the essential facts which a 
plaintiff had to prove in a pre-emption 
suit are obviously different to those which 
he has to establish ina suit for redemp- 
tion of a mortgage. The provisions of 
0. TI, r. 2 of the Civil Procedure Code, 
only require that & suitshall include the 
whole ofthe claim with respect to one 
and the same cause of action and not that 
évery suitshall inelude every claim .or 
every causeof action which the plaintiff 
may have against the defendant at the time 
[see Pittapur Raja v. Suriya Row (2) and ` 
Saminathan Chetty v. Planaiappa Chetty (8)]. 
The learned Counsel for the-defendants 
hascited Sahodra Bibi v. Bageshri Singh (4) 
and attempted to support the decision of 
the lower Oourt on the ground that the- 
plaintiff was bound to sue for pre emption 
of the whole of the property sold, although 
he -alleged thatthe sale with- respect to 
(1) 29 B. 368; 7 Bom. L. R. 20, ; ^ 
(2) 12 L. A. 116; 8 M. 320; y Ind. Jur, 274; 4 Sar, P, 
O. J. 638; 3 Ind. Dec. (N. 8.) 356 (P. O), ` 
(3) 28 Ind. Oas. 228; 41 I. A. 142; 13 C. W.N. 617: 
17 Now. L. R. 56; 83 L J. P. C. 131; (1914) A. O. 618; 


110 L.T.00134(PD.0) .'" .. 
.(4) 39 Ind, Oas, 1000; 37 A. $29; 13 A. L, J, 711, 
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his own share was void, The present cago 
isdistinguishable from the rulingeited as it 
was noi disputed by the defendants in the 
previous sult that the sale of the plaint- 
ifs share was unauthorised and, therefore, 
‘void, but even apart from this the con- 
tention seems to have no bearing on the 
issue now before us, The plea that ihe 
plaintiff: ought to have sued for pre-emp- 
tion of the whole of the land sold, 
might have been at best a good defence 
to the pre-emption suit but it cannot bar 
the present suit for redemption of a mort- 
gage which, as pointed out above, is based 
on a different cause of action. 

We accordingly accept the appeal and 
setting aside the orders of the lower Courts 
remand the case for decision of the remain- 
ing issues. The stamp on appeal will be re- 


funded. Costs will follow the final deci- 


sion. 


B, L. Appeal accepted, 


LAHORE HIGH COURT. 
Secony Civit APPRAL No. 1924 or 1927. 
January lz, 1928. 

Present; —Mr. Justice Addison, 
THAMAN SINGH—DkrFENDANT— 
APPELLANT 
versus 
BACHNA alias AJAIB AND ANOTBRR— 
Puatnrises AND SUOHA SINGH-— 

P à DAN ARDANT n PINDE 
ustom—Alienation of ancestri J 
debt—Validity of KAN saa eet sangi 
An alienation of ancestral property by an agricule 
turist for a debt incurred as surety is invalid ac- 
cording to custom as such a debéis not a neces- 


ity. 
= Bemrad v. Ganda Singh (1), followed, 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 12th 
May, 1997, affirming that of the Subordi- 
nate Judge, Second Olass, Ludhiana, dated 
the 4th March, 1927. 

i S Lal Chand Mehra, for the Appel- 
ants: 

Mr. Lakhpat Rai for Mr. N, C. 
for the Respondents, ` idis 

JUDGMENT.—Sucha Singh was 
surety for certain debts due by another 
person, The. creditor-sued on one of the 
bonds and obtained a decree for Rs. 60) 
Thereafter Sucha Singh mortgaged two 
houses with the creditors for Xs 1,000 
The consideration was the sum of Rs 600 
for which a.deeree had been obtained 


SALTA SIBI v, NOR DIN, 


108 1, 0, 1828 


‘and another sum of Re, 400 due on two 


bonds in which Sucha Singh was surety 
also. The creditor was the same im the 
case of all the bonds end he was aleo 
the decree-holder and the mortgagee. The 
sons of Sucha Singh brought the present 
suit for a declaration that the alienation 


"by mortgage should be held not to affect 


their reversionary rights after the death 
of their father as the money was not 
advanced for necessity. Consideration was 
held to be proved but both the Oourte 
below have concurred in holding that 
there was no necessity. The plaintiffa, 
therefore, obtained the decree they asked 
for and the mortgagee hes come here in 
second appeal. 

It is quite clear that this appeal must 
be dismissed. It was held in Hemraj v. 
Ganda Singh (1) that an alienation of an- 
cestral property by an agriculturist for & 
debt incurred es surety is invalid accord- 
ing to custom as such a debt is not & 
necessity. It, therefore, follows that there 
was no necessity for the sum of Rs. 400 
due on the two bonds as to which no decree 
was obtained. The mortgagee as he was 
himself the creditor knew that Sucha Singh 
was only a surety. Further, the fact that 
a decree was obtained for Rs. €0U on oné 
of the bonds does not help the mortgages, 
In that case, too, be was the creditor and 


also the decree-holder and he knew that’. - 


the bond: and the decree were against 
Sucha Singh as surety. This case, there- 
fore, has no analogy of any kind with 
Ran Singh v. Rullia (2). 

The decision of the Courts below was 
correct and I dismiss this appeal with 
costs. 

R. L. Appeal dismissed. 

(1) P. W, R. (1908) p. 112, 

(2) 68 Ind, Cas. 99; 3 Lah, 139; A. I, R. 1922 Lah, 


LAHORE HIGA COURT, 
MISOBLLANEOUS SECOND CIVIL APPEAL 
No, 1501 oF 1927. 
: November 24, 1927. 
Présent; —Mr. Justice Tek Chand. 
Musammat TALIA BIBI—Dxzon&gE-HorpzR 
— APPELLANT 
versus 
NUR DIN—J ona «zx T-DEBTOR— 
RESPONDENT. M 
Civil Procedure Code (Act V of 1908) O, XXT, 


108 I. O. 1928 
Tr. 0? to 103—Consiruciion=Application, necessity of, 
Yor proceedings under r, 97—Appeal from v. 99, com- 
petency of—Proceedings by Court suo motu—Failure 
to file fresh suit within one year—Order, whether 
conalusive. 

The provisions of O. XXI, rr. 97 to 103, Civil Pro- 
cedure Code, restrict the common law right of the 
decree-holder or the persons who offer resistance in 
their own rights to have their respective claims 
adjudicated upon in a regular suit and, therefore, 
must be strictly construed; and if in a particular 
ease it is shown thatthe provisions ofany of those 
rules have not been strictly complied with, the penal 
consequences barring the suit cannot legally flow 
therefrom. fp. 616, col. 2] 

Order XXI, r. 97, Civil Procedure Code, con- 
templates proceedings being started on an ‘applica- 
tion’ made to the Court by the decree-holder or the 
auction-purchaser complaining of resistance or oh- 
struction having been offered and does not apply to 
proceedings stated by the Court -suo motu on the 

azir's report. [ibid.] 

An order under O. XXI, r. 99, Oivil Procedure 
Code, is not open to appeal. |p. 017, col. 1] 

Gulabi Bibi v. Aslam Khan (3), followed. 

Miscellaneoussecond appealfrom the order 
of the Additional District Judge, Lahore, 
dated the 3rd March, 1997, affirming that 
of the Subordinate Judge and Registrar, 
Small Cause Court, Lahore, dated the 8th 
December, 1926. 

Mr. B. D. Kureshi, for the Appellant. 

Mr. Duni Chand, for the Respondent. 

JUDGMENT.—This is an appeal 
&rising out of proceedings in execution 
of a decree, which was obtained as far 
back as 25th March, 1918, by the appellant 
Musammat Talia Bibi against Nur Din 
respondent for possession of a kotha situate 
in the City of Lahore. The decree-holder 
commenced proceedings in execution soon 
after the decree was passed, but for more 
than 6 years the judgment-debtor managed 
to have theexecution delayed by putting 
forward all kinds of .objections. After 
these objections had been rejected the 
Executing Oourt on the 24th of March, 1925, 
issued a warrant for delivery of posses- 
sion, The bailiff who went to execute the 
warrant found one Mohammad Din and 
certain other persons in possession, These 
persons refused to surrender possession 
and alleged that they were not holding 
under Nur Din (judgment-debtor) but 
were the tenants of one Musammat Allah 
Rakhi, a washer-woman. On that date 
Musammat Allah Rakhi handed over a 
written application to the bailiff stating 
that she was the owner ofthe house, that 
she had not been made a party to the 
guit and that the persons actually in posses- 
sion were her relations, who were holding 


the house ag tenants under hər, The 


Manta BIBI P. HOR DIN: 


Nar Din judgmeat-debtor. 


EI$ 
baili submitted this application to thd 
Oourt along with his ` report’ dated thg 
5th of April, 1925, stating that Mohammad 
Din, etc, had cffered resistance and 
asking instructions as to how he ‘should 
proceed. The case came up before. the 
Court on the 14th of April, 1925, when 
Musammat Allah Rakhi filed a fresh appli- 
cation purporting to be under O. XXl; 
r,97, Civil Procedure Oode, in which she 
repeated her previous allegations and, 
prayed that she be not dispossessed as she : 
was not bound bythe decree. This appli- 
cation was rejected by the Court on the 
‘99nd of May, 1925, on the ground that 
O. XXI, r. 97, governed applications flled 
by decree-holders or auction-purchasers 
and not by persons who claimed to be in 
possession in their own right and who 
had offered resistance. The Court, further, 
held that if the application was really 
intended to be one under O. XXI, r. 100 
it was premature as the applicant ha 
not been actually dispossessed. Accordingly, 
it issued a fresh warrant and directed that 
if the judgment-debtor offered resistance 
he should be arrested. This order, how- 
ever, proved to be infructuous and another 
warrant hadto be issued. Resistance was 
again offered, and this time the Oourt 
ordered that notices should issue to Shahab 
Din and Ghulam Mohammad, etc., who 
had offered resistance. It took consider- 
able time toserve them, but eventually 
on the 20thof October, 1925, the decree- 
holder and Counsel for Shahab Din and 
Ghulam Mohammad were present and the 
following. issue was framed :— 

“Are Ghulam Mohammad and Shahab 
Din, ete., in possession as tenants under 
Nur Din ?" : 

The case was adjourned to the 2nd of 
November, 1925, for evidence. It had to be 
adjourned once again, as a compromise 
was mooted but the Oourt directed that 
if no compromise was effected by that date 
the parties must be ready with .their evi- 


dence. : | 

On the 25th of November it transpired 
that no compromise had been effected nor 
were any witnesses for the parties pre- 
sent. The Court refused to: give to the 
decree-holder further opportunity to pro- 
duce her evidence and ordered’: that no 
proceedings could be taken against the 
“trespassers, as it had not been proved 
that they were holding possession under 
The' execution, 


KN " 


ài ee 


‘proceedings ware accordingly consigned 
to therec rd rocm but it was remarked 
that if the decree-holder was so advised 
ehe could file a regular suit against 
Musammat Allah Rakhi or the trespassers,” 

On the 15th of June, 1996, the cecree- 

holder without having instituted any euit 
against Musammat Allah Rakhi or the 
trespassers filed another application mov- 
ing the Executing Court to be put in 
. possession, alleging that Nur Din judg- 
ment-debtor was the real person in posses- 
sion and that Musammat Allah Rakhi had 
told her that she had never been in 
possession at all norhad she anything to 
do withit, This application was dismissed 
in limine by the Executing Court without 
notice to the judgment-debtor on the 
ground that it had on the 25th of November, 
.1925, directed the decree-holder to file a 
further suit against Musammat Allah Rakhi 
„or the persons who claimed to hold under 
her and as this had not been done, the 
Executing Oourt was incompetent to 
proceed any further with the matter. 

Against this order the decree-holder pre- 
ferred an appeal to the Additional Distzict 
Judge, Lahore, who held that the previous 
order of the Executing Oourt dated ihe 
25th of November, 1925, was really one 
passed under O. XXI, r. 99 and that it 
had become final inasmuch as no appeal 
against ithad been filed nor had any suit 
been instituted as required by O. XXI, 
-r. 108, Civil Procedure Code. He was elso 
of opinion that even if Nur Din, judg- 
ment-debtor, was, asa matter of fact, in 
possession at the time of the filing of the 
present application the Executing Court 
could not make an enquiry into this 
matter. He, accordingly, dismissed the 
‘appeal. " 

The decree-holder has preferred a second 
appeal to this, Court and it is contended 
on her behalf that the lower Courts have 
erred in holding that the order of the 25thof 
November, 1925, was conclusive of the rights 
of the parties and that it debarred the 
Executing Court from taking further pro- 
‘ceedings in execution of the decree. 

The first question to be decided is whe- 
ther the lower Courts are right in holding 
that the aforesaid order was passed under 
0, XXI, r. 99, Civil Procedure Code. Now 
it isclear that an order under that rule 
pre-supposes the filing of an application 

: under O. XXI, r. 97, which reads ag 
follows :— l pee 


HALIA BTBI v. NER LIN. 


1081.0, 1928 

“Where the holder of à decree for the 
possession of.immoveable property or the 
purchaser of any such property sold in 
execution ofa decree is resisted cr obstruct. 
ed by any person in obtaining poseession 
of the property, he may make an appli- 
cation tothe Court complaining of such 
resistance or obstruction." f 
. It will be seen that this rule contem- 
plates proceedings being started on an 
“application” made to the Court by the 
decree-holder or the auction-purchaser 
complaining of resistance or obstruction 
having been offered. The summary of the 
proceedings given above indicates that 
no such application was presented by the 
decree-holder in this case and, indeed, 
Mr, Duni Chand Kapur, who has argued 
the case on behalf of the respondent with 
considerable ability, admits that he is not 
able to point out ‘any such application 
on the record. He contends, however, that 
r.97 does not say that the application 
must bein writing and that a decree- holder 
can orally move the Court to take action, 
But Mr. Duni Chand is unable to state 
when and at what stage this oral “applicae 
tion" was made. He relies on the circum- 
stance that the decree-holder was allowed 
to summon witnesses and atone stage she 
statedthat she did not want to proceed 
against Ghulam Mohammad and from these 
facts he asks me to conclude that pro- 
ceedings were being taken at her instance, 
I am, however, unable to accept this con- 
tention. It is clear from the record that 
investigation into the rights of the persons 
who had offered resistance had been started 
by the Court suo motu onthe receipt of 
a report from the Nazir’ and not on any 
application oral or written, made by the 
decree- holder. 

The provisions of O. XXI, rr. 97 to 103 
are of a restrictive nature and, in my 
opinion, strict compliance with them is 
necessary. They takeaway the common 
law right of the decree-holder or the per- 
sons who offer resistance in their own ' 
rights to have their réspective claims 
adjudicated upon in a regular civil suit 
and, therefore, they must be strictly 
construed and if in.a particular ease itis 
shown that the provisions of any of these 
rules have not been strictly complied with, 
the penal consequence barring the euit 
cannot legally flow therefrom. Mr. Duni 
Chand has referred me to & Single 
Bench decision of the Rangoon High Oourt 


3810198 


yeported as Maung Po Šeik v. U, Nandtya 
(1) where it was held that O. XXI, r. 97 


does not bar an investigation being order- - 
ed in antisipation of tha obstruction: ` 


offered: by a person in possession, The 
point decided inthat case does not arise 
here, but Counsel -argues that the ruling 
is of value as laying down that strict 
compliance with its terms is not necessary, 
It may be mentioned, however, that the 
- -decision in the Rangoon case is” not in 
secord -with Bohra Sobha Ram v. Tursi 
am (2) and I may say: with all respect 
that if. it were necessary to decide the 
matter, I should be inclined to follow -the 
latter decision. 

I must,. therefore, hold that the learned 
Additional District Judge was not right 


in holding that the order passed by the ` 


Subordinate Judge on the 25th of Novem- 
ber, 1925, directing the  decree-holder' to 


file a suit against the persons in posses- 


‘gion was passed under O. XXI, r. 99 and 
the failure of the decree holder to file 
such a suit did not under O. XXI, r. 103, 
make it conclusive as between the decree- 
holder and those persons, 

The learned Additional Distriét Judge 
has given another reason for holding that 
that order had become conclusive, viz., that 
‘no appeal against it had been filed. ‘If, 
however, that order was (as supposed by 
the learned Judge) one under O. XXI, 


r. 99, it was not appealable according tothe . 


view that has found favour in the Punjab, 
see, inter alia, Gulabi Bibi v. Aslam Khan 
(3). The failure to file an appeal against 
that order does not, therefore, affect the 
matterin any way. f 
. I must, therefore, hold that the grounds 
on which the: decree holder's application 
for execution has been dismissed are legally 
unsound. Accordingly I accept the appeal 
set aside tha orders of the Courts below an 
remit the vase to the Executing Oourt for 
enquiry and disposal in accordance with 
law. Costs shall abide the event. 

R. L. 4 ppeal accepted. 


(1) 92 Ind. Cas. 687; A. I. R. 1925 Rang. 374; 4 Bur. 
L. J. 178. ? 


` 


(2) 83 Ind. Cas. 923; 46 A. 693; 2? À; L. J. 623;- 


A. I. R. 1921 AIL 495; L. R. 5 A, 483 Uiv. (F. B.). 
(3) 4L Ind. Oas. 891; 87 P. R. 1917; 101 P, L. R, 
; 1917; 91 P. W. R. 1917. ‘ ME 
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LAHORE HIGH COURT... ` 

" OniminaL Revision Patirion No. 1672. 
e . er 1997; Rd | 
|. February 3, 1928.. . 

- 7 Present;—Mr. Justice Tek Chand, _ 
SARAB :DIAL-—CoxPLAINANT—PETITIONSR 
pl le en versus 2 ls. 

BIR SINGH Ax» orHERS—ÁCOUSÉD— 
i RESPONDENTS. ` . 


. Criminal Procedure Code’ (Act V of. 1893), 8, 250 
(8)—Co-accused — Compensation ` exceeding ` Hs. 50, 


| “meaning of—Compensation, aggregate of, - exceeding 


Rs. 50—Appeal, j : 
-~ Anorder directing payment of compensation by & 


. Magistrate of the First Class is appeslable to the 


Sessions Court where the aggregate amount directed 
to be paid to the several accused exceeds Rs. 50 
‘though the amounts só allowed do not -individually 
.exeesd that sum. DICT sat 

Augustin Manwal Pereira v. Duming Pascol Demello 
(1) and Sumaria v. Emperor-(2), referred to. s 

Petition for revision of the order of. 
the Sessions Judge, Ambala, dated the 
12th August, 1927, confirming that of the 
Magistrate, - First Class, Ambala,. dated 
the 30th July, 1327. . — ST 

Mr. Fakir Chand, for the Petitioner. 

. Mr. Anant Ram, for the Respondents. 

. SUDGMENT.—The petitioner Barab 
Dial brought a complaint under ss. 426, 
379, 147 and: 448, Indian Pénal Code, 
against Bir Singh and six other persons, 
The learned Trial Magistrate recorded the 
statement of the complainant and held 
it to be false. He accordingly discharged 
the accused persons. and, while. passing 
the order of discharge, he called upon 
the petitioner to show cause why he 
-should not pay compensation to the accuse 
ed. -After he had shown cause the learn» 
‘ed Magistrate passed an order directing 
him to pay asumof Rs. 50 to each of ihe 
accused as compensation, or, in default, -to 
undergo simple imprisonment for. ona. 
The petitioner preferred. (a) a 
petition for revision to the learned Sessione 
Judge against-the order of dischargeand 
(b an appeal under s. 2.0: (3) against . 
the order directi:g him to pay compen- 
sation to the accused. The learned Sessions 
Judge dismitsed the petition for revision 
and held that no appeal. lay-to his Court 
as the amount of compensation. ordered 
‘to be paid io each accused individually did 
not exceed [s..50.° . : a ' 


` The complainant has come up to this 
Court on the revision side and has prayed 
for the setting aside of tlie order of ais- 
charge as well as has urged that the 
learned" Sessions Judge. was in error in . 


hi 


3: — 
holding that no appeal lay against the 
order directing him to pay compensation 
to the accused. The second of these 
prayers is wéll founded and must,in my 
ópinion, succeed. Having regard to the 
fact that the aggregate amount of com- 

ensation payable to the accused was 

s, 350, an appeal clearly lay to the 
Sessions Court. Reference may in this 
“connection be made to Augustin Manwal 
Pereira v. Duming Pascol Demello (1) and 
Sumaria v. Emperor (2). Y hold, therefore, 
that the order in question was appealable 
to the Sessions Court. As the complaint 
had been jointly brought against all the 
seven accused persons it was not neces- 
sary for them to file separate appeals. 
I, therefore, accept the petition for re- 
vision: and setting aside the order of 
the learned Sessions Judge, send back 
the case to him for disposal in accord- 
ance withlaw. =. 

As the question whether the complaint 
was false, frivolous and vexatious may 
have to be considered again by the 
learned Sessions Judge, I do not think 
it proper to decide whether the order of 
discharge was proper or not. The learned 
Sessions Judge may,ifhe thinks fit, go 
into the matter again and decide whether 
the order discharging the accused should 
be affirmed e set aside and further en- 

iry ordered. f 
are Petition accepted, 

(1) 85 Ind. Cas. 160; 49 B. 440; 26 Bom, L. R, 1243; 
A. I R. 1925 Bom. 129; 26 Cr. L. J. 480. 


j Ind. Cas. 882; A. IR. 1926 All. 247; 27 Cr. 
LS 146; 2i A. L. J. 167; L. R. 7 A. 10 & 148 Or, 





LAHORE HIGH COURT. 
Ssconp O1rvin APeEan No. 1710 or 1927. 
January 12, 1928. 

Present :—Mr, Justice Addison. 

Tas SECRETARY or STATE ron 
INDIA 1n COUNCIL —PLa1NTIFF 

—APPBLLANT 
Versus 
JAT MAL-—DRFENDANT— RESPONDENT. 

Possession, suit for—Plaintiff's rights—Court's dis- 

"etii use relief. i 
i in pin possession of land belonging to the 
laintiff which has been built upon by the defendant 
the plaintiff is entitied to stand upon his strict 
rights and the Court has no discretion to refuse the 
relief claimed as ithas in asuit for mandatory in- 
June macula Khan v. Secretary of State for India 


(1), followed, 


BBORETARY OF PATH FOR fRDIÁ V. JAT MAT, 


` 168 I. O. 1928 

Second appeal from the decree of thè 
Senior Subordinate Judge, Gurdaspur, 
dated the 12th April, 1927, modifying that 
of the Subordinate Judge, Third Class 
Batala, District Gurdaspur, dated the 23rd 
December, 1926. ; 

Mr. C. H. Carden Noad, Government 
Advocate, for the Appellant. ' 

Mr. Mulak Raj,for the Respondent. 


JUDGMENT.—TheSecretary of State 
for India in Council sued the defendant 
for possession of four sarsahis of land 
alleged by the plaintiff to have been 
built upon by the defendant, The area in 
question was part of the Railway Station 
yard at Batala, The trial Court decreed 
possession after removal of the portion 
of the building standing upon the land 
encroached upon. On appeal the Senior 
Subordinate Judge held that there was 
encroachment, He, however, refused to 


‘give the plaintiff a decree for possession 


and set itaside. He considered that it would 
be sufficient to give the plaintiff com- 
pensation amounting to Rs. 50 -and he 
gave a decree for that amount and 
ordered that the parties should bear their 
own costs in his Court. The order of 
the trial Judge that the defendant should 
pay half the costs of the plaintiff in that 
Court was allowed to stand. Against this 
decision the plaintiff has appealed. 

The lower Appellate Court purported 
to follow certain rulings to the eflect 
that the jurisdiction to grant a mandatory 
injunction should be exercised with caution 
and should be strictly confined to cases 
where theremedy by damages is inade- 
quate for the purposes of justice. This 
was a clear mistake on the part of the 
lower Appellate Court. The suit was not 
for a mandatory injunction but was a 
simple suit for possession to which the 
principles in question’ did not apply. 
The caseis in fact on all fours with 
Fahmatullah Khan v. Secretary of State 
for India (1) where it was held that the 
plaintiff is entitled to stand upon his 
strict rights I, therefore, accept the 
appeal and decree possession of the area 
in question after demolition of the building 
Standing thereon. The appellant will have . 
his costs in this Court and in the lower 
Appellate Court. The order as to costa in 
the trial Court will stand. 


(1) 18 Ind. Cas. 799; 63 P, R. 1918; 113 P, In R, 1918; 
WP Wa S A M 


"108 1, d. 1958 


The appellant mày see his way to act 
eniently in this matter, but it is optional 
with him to execute his decree as it 
stands, cr meet the respondent in some 
course more favourable to the latter, 

RL Appeal accepted, 


LAHORE HIGH COURT. 
EECOND Civin AppgaL No. 2679 or 1926. 
December 12, 1927. 

Present :—Mr, Justice Tek Ohand. 
NIZAM DIN AND oTHERS—DEFENDANTS— 
APPELLANTS 


versus 
MOHAMMAD IQBAL AND ortng«8 
«PLAINTIFFS AND Musammat VAID KAUR 

AND OTHERS—DEFENDANTS—RESPONDENTS.. 

Evidence Act (I of 1872), s. 85, scope of—Entry 
made on copy of judgment indicating date of its 
completion, relevancy of—-Enquiry.to determine date 
of. completion of copy—Copyist’s departmental report, 
admissibility of—Limitation Act (1X of 1908), s. ó— 
Exercise of discretion by lower Appellate Court, 
interference by High Court—Appeal filed beyond 
limitation by mistake of Counsel's clerk—Eztension 
of time. 

Under s. 85 of the Evidence Act an entry made on 
a certified copy granted by a Court indicating the 
date on which it was completed is relevant but when 
an enquiry as to the correctness of such an entry 
has been started on, its accuracy having been 
challenged by a party, and in such enquiry a report 
is made departmentally by a copyist to his superior 
officer, such report is wholly outside the purview of 
B. 35 and cannot bereferred to as legal evidence 
' without the copyist being cited as witness and called 
upon to depose to the statements, made in the report. 
[p. 621, col. 1.] 

Parbati Kunwar v. Chandarpal Kunwar (1) and 
net v. Secretary of State for India (2), distingu- 

ed, 

Rathanamasari v. Secretary of State for India (3), 
dissented ircm, . : 

Mallikarjuna Dugget v. Secretary of State for India 
(4) and Seeretary of State for India v. Sarla Devi 
Chaudhrani (5), referred to. 

Though ordinarily the High Court willnot inter- 

fere with the exercise of discretion by a lower Appel- 
late Court extending or refusing to extend time 
under s. 5, Limitation Act, there may be cases in 
which interference would not only be justified but 
absolutely necessary. [p. 62], col. 2.] 
‘Where the appellants’ Counsel prepared the 
grounds of appeal before the expiry of limitation 
but the appeal was actually filed one day beyond 
limitation on account of a bona fide mistake on the 
part of the Counsel's clerk, the High Court condoned 
the delay. [p. 622, co]. 1 

Bibi Putliv. Jawala Devi (8) and Ichhar Singh-v. 
Watha (7), followed, 


~- NIZAM DIN B, MOHAMMAD TORAL, 


éd 
Second appeal from the decree of tlie Ad: 
ditional District Judge, Lahore, dated the - 
3rd July, 1926,- dismissing the preliminary 
decree of the Subordinate Judge, Fourth 
Class, Lahore, dated the 30th November, 1925, 
Lala Moti Sagar, R. B., and Mr. Mohsin 
Shah, for the Appellants, . | 
Messrs, Zafrulla Khan and Bashir 
Ahmad, for the Respondents, | 
JUDGMENT.—The plaintiffs! suit for 
possession of land was decreed by the Subs 
ordinate Judge on the 80th of November, 
1925, and the defendanta preferred an ape 
peal to the District Judge, Lahore, on the | 
8th January, 1926, 4. e., on the 39th day after 


_the delivery of the judgment of the trial 


Court. The plaintifis-respondents objected 
that the appellanis were entitled to an 
extension of eight days only onaccount of 
the time spent in obtaining copies of the 
judgment and decreeappealed against and 
that the appeal was out of time by one day, 
This objection was upheld by the learned 
Additional District Judge (L. Topan Ram) 
who was of opinion that no sufficient cause 
for extending time under s. 5 of the Limi- 
tation Act had been made out, The de- 
fendants have perferred a second appeal to 
this Court and two questions have been 
argued before me. : 

It is contended by Mr. Mohsin Shah for 
the appellants that the learned Additional 
District Judge should have, in the peculiar 
circumstances of this case, held that the 
appeal had been presented within time 
and, secondly, that even if this Court agreed 
with the view taken by him that the 
appeal had been filed beyond the period of 
limitation, it should be held that the learns 
ed Additional District Judge has not exer- 
cised his discretion according to sound 
judicial principles in refusing to extend 
time under s. 5, 

As regards the first of these contentions 


-Mr. Mohsin Shah's contention is thatthe 


application for the copy of the trial Court's 
judgment was made on the 9th of December, 
1925, and that for the copy of the decrée 
was made on the 14th December, 1925, that 
both these copies were, as a matter 'of -fact, 
completed on the 23rd of December, 1925, 
and were delivered to the clients ‘on. that 
date. He,therefore, claims that he:is “en- 
titled asof right to deduct the period fiom 
the 9th of December to the 23rd of Decem- 
ber, (2. e., 15 days) under s. 12 of the Limi- 
tation Act. The endorsement on the copies 
ofthe judgment and the decree of the trig} 


_ 030 2 
Gourt; which “the — defendant&-appellante 
tiotually. filed with the memorandum of 
appeal in the District Court show, how- 
ever, that the former was completed on the 
16th Decemberand the latter on thé 15:h. 
According to these dates the appellants 
were entitled to deduct eight days only and 
, this is the period which has been allowed to 
them by the Additional District Judge. An 
examination of the endorsements on the 
copies shows that the revising and attesting 

officer of the Copying Dapartment had not 
complied with r. 17, cl. (2) printed at 
page 34 of Vol, ITI of the Rules and Orders of 
this Court, inasmuch as he had .not entered 
onthe last page the date on which he at- 


tested the copies nor did he. give the date 


on each sheet of the judgment as he should 
have done. This defectled the defendants 
to contend that the endorsements by the 
copyists on the copies showing that they 
had been completed on the 15th. and.16th 
of December, 1925, respectively, were incor- 
rect and that the copies had really been 
completed on the 2àrd. Accordingly, the 
office of the District Judge called for a 
report from the officer-in-charge of the Copy- 
ing Department to stateon what date the 
copies had actually been attested.” The said 
officer in turn called for a report. from the 
copyist concerned and on the 17th of Feb- 
ruary, 1926,.he reported to the District 
Judgethat the copy of the decree was ready 
on the 15th and that of the judgment on. 
the 1@th December. Along with his own, 
report hesent the report which had been 
submitted to him by the copyist. 

On the-case coming up before the Addi- 
tional District Judge on the 31st of March, 
1926, an objection was raised on behalf of 
the plaintiifs- respondents that the appeal 
was barred by time. On that date affidavits 
were filed by Sayad Mohsin Shah, Advo- 
. gate forthe appellants and by Muhammad 
Ali, clerk of Sheikh Abdul Aziz, Advocate, 
and Abdul Karim, one of the appellants. In 
the first of these ‘affidavits Sayad Mohsin. 
Shah deposed that he had prepared and 
signed the memorandum ofappeal on the 
5:h of January, 1926, and had handed it over 
to his clerk- Muhammad Hussain for filing it 


in Court, but that the said clerk, being 


under a bona fide mistake that the period 
to be excluded should count till the 23rd of 
December, 1925, when the copies were dè- 
livered to the clients, presented it in Court 
on the 8th of January, 1926. The other two 
affidavits stated that the deponents had 
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of the Small Cause Court on the ltth, 17th 


„and 18th of December but-had been told 
that the copies were not ready and thatthe _ . 
copies were actually delivered to them on’ 


the 28rd :of December. The allegations 
made in these: affidavits were not admitted 
by the respondents and the case was ad- 
journed to the 21st of April, 1926, to enable 
the appellants to lead evidence in support 


thereof. On'that date the defendants examin- : 


ed Abdul Karim plaintiff, Muhammad Ali, 
clerk of Sheikh Abdul Aziz, Advocate, Mu- 
hammad Hussain, clerk of Lala Hari Oband, 
Advocate and Sardar Harnam Singh Pleader, 
but the appellants led no evidence. The 
Additional District Judge enquired from 
Counsel for both parties if they wanted-to 
Produce the copyist concerned but neither 
of them expressed his willingness to do so, 
An affidavit was. also filed by Muhammad 
Hussain, clerk of Sayad Mohsin Shah, re- 
peating the statement made in his master's 
affidavit. Thelearned Additicnal District 
Judge held that the defendants. appellants 
had failed to prove that the copies were not 
ready on the 15th and 16th of December, 
1925, as noted thereon and that the defend- 
ants- ‘appellants were entitled to a deduction 
of eight days only and consequently’ the 


appeal was time-barred. He also held that .. 
even if the allegation contained in the. 


affidavit of Sayad Mohsin Shah and his clerk 
were correct, 


the plaintiffs’ Advocates’ clerk did not 


amount to sufficient cause justifyiny ex- : 


Tension of the period of limitation under 
B. 

ta deciding that the copies had actually 
been prepared on the 15th and 16th of De- 
cember, 1925, the learned: Additional .Dis- 
trict Judge ‘has in his judgment, relied, 
inter alia, upon the report which the copy- 
ist had eubmitted.on the 17th February, 1926, 
to ‘ths revising officer of .the Small Cause 
Oourt and which the latter had forwarded 
to the District Court. The appellants’ Couns 
sel contends that this report is not legal 
‘evidence inthecase and the leerned Ad- 


ditional District Judge was in error in rely-_. 


ing upon it. Ihave heard lengthy argu- 
ments on this point from both Counsel and’ 
agree that the contention put forward on 
behalf of the appellantsissound Mr, 
ulla Khan for the respondents urges that 
this report is admiesible unders 85 of the 
Indian Evidence Act and in support of his 
contention he has relied upon three rulings, 
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actually gone to the. Copying Department 


a mistake of law made by | 


Zafr- , 


v) 


a 


.Oouncil judgment related to replies as to` 


[3 
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Parbati Kunwar v.Chandarpal Kunwar (1), 
Raman v. Secretary of State for India (2) 
and Hathanamasari v. Seeretary of State. 


for India (3). The facts of these cases were, . 


however, entirely different. The Privy 
existence of a custom given to questions put 
by the officers who had been ‘specially de- 
puted by Government for the purpcse. 
Kaman v. Secretary of State for India (2) 
was explained in Mallikarjuna Dugget 
v: Secretary of State for India (4) and Te- 
lates to a wholly different set of facts while 
the second Madras case was cited but not 
followed by this Court in Secretary of State 
for India v. Sarla Devi Chaudhrani (5). Sec- 


tion 35 of the Evidence Act makes relevant: 


anentryin any public or other official 
book, register or record stating the fact in 


issue or relevant fact and made by a. public’ 


servant in the discharge of his official duty 


or by any other person in the performance. 


of a duty specially enjoined by the law of 
the country in which such book, register or 
recordis kept. Under this section 
entry made onthe copy. indicating the 
date on which it wascompleted is certainly 
relevant but when an enquiry as to the 


correctness of such an entry has keen start-: 


ed on its accuracy having been challenged 
by a party and in euch enquiry a report is 
made departmentally by a copyist to his 
superior officer, such report is wholly out- 
side the. purview of s. 35 .and' cannot be 
referred to as legal evidence without the 
copyist being cited as witness and called 
upon to depose to the statements made in 
the report. I must, therefore, hold that the 
learned Additional District Judge- acted 
illegally in relying upcn the report. : 
Both Counsel were agreed that if this 
report were to be held inadmissible in evi- 
dence, the finding of the learned District 
Judge as to the date on which the copy 


wes actually completed could bere-opened , 


in second appeal and that I should examine. 
the remaining evidence and come to an in- 
dependent finding thereon. Accordingly I 
have examined the -evidence of the 
witnesses produced. by the appellants 


(1) 4 Ind. Cas. 25; 31 A. 457; 100.L. J. 216; 13 0. 
W, N. 1078; 6 A L. J. 767; 11 Bom. L. R, 890; 12 
301: 19 M. L.-J. 605: 36 L A, 125 (P.G) ` 

(2) 11 M. L. J. 315; 24 M. 427. 

:(3) 72 Ind. Cas. 214; 44 M. L. J. 132; 17 L. W, 415; 
82 M, L. T. 279; A. I. R, 1923 Mad, 346, 

(4) 14 Ind. Oas.401; 30 M.21. — - 

(5) 70 Ind, Cas, Td; à Lah, 227; A I R, 1924. Lah, 
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to prove the above allegations and 
have .reached the conclusion that the 
appellants have entirely failed. to prove 
thatthe copies were not ready on the 15th 
and the 16th December as noted thereon. 
The evidence of theappellant Abdul Karim 
and of Muhammad Ali, clerk of Mr. Abdul 
Aziz, does not strike me as satisfactory 
while the othér two witnesses Muhammed 
Ali, clerk of L. Hari Chand, and Sardar Har- 
nam Singh, Pleader, are very vagüe ss to. 
their facts, I, therefore, hold that the 
copies had been completed on the 15th and 
16th of December and that the defendants. 
appellants were legally entitled to à deduc- 
tion of eight days only. 

: The next question to bé decided ig whe- 
therthe learned Judge was right in refus- 


-ing tc condone the delay of one day under 


the peculiar circumstances of this case. 
Mr. Zafrulla Khan for the respondents 
contends that the mistakeof a legal practi- 
tioner or his clerk i$ not sufficient cause 
within the meaning of & 5 and that in, any 
case the learned Additional District Judge. 


having refused to exercise his discretion, 


this Court ought not'to interfere ‘in second 
appeal A large number of authorities have 
been cited by both Counsel which “I have 
examined,but whieh I do not propose ta 
discuss at length as ezch case has to ta 
decided according to its peculiar cire me- 
stances. It is true that ordinarily this Court 
will not interfere with’ the exercise of dig. 


cretion by the lower Appellate Court, hut 


there may be cases in which interference 
this Court might be not only ena boy 
absolutely necessary, The affidavit fled, 
by Mr.Mohsin Shah in‘ this case seta out 
the facta clearly and no counter-affidavit 
has been filed by br on behalf of the re- 
epondents. Indeed Mr,  Zifrula Khan 
stated before me definitely that he was nol 
prepared to argue that the averments in 
Mr. Mohsin Shah's affidavit were incorrect, ' 
An examination of the memorandum of ap- 
peal actually presented in- the District 
Oourt shows that the stamps were purchas- _ 
ed'on tbe 5th of January, 1926, and Mr. 
Mohsin Shah actually signed the memoran- 
dum of appeal on that date. - These facta 
support the statement made in his: affidavit 
In these circumstances the case is on all 
fours with that reported as Bibi Putli v 
Jawala Devi (6), where Shah Din and ‘Scott 
Bmith, JJ, held a similar. mistake -on the 


(6) 16 Ind. Cag, 488; 126 P, W. R, 1013; TLR 


| 1914 Sup, — 
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partof the appellants’ Counsel, who had pre- 
pared the grounds of appeal and had given 
them to his clérk several days before the 
expiry of the period of limitation, to be 
sufficient cause within the meaning of s. 5. 
Similarly in Ichhar Singh v. Natha (|) 
Oampbell and Dalip Singh, JJ., condoned 
the delay of one day in filing the appeal 
caused by the mistake of an Advocate and 
his munshi, 

Following these authorities I wasinclin- 
ed to hold that the learned Additional 
District Judge had not exercised his discre- 
tion in a sound and judicial manner and 
to set aside his order refusing to condone 
the delay of one day. Dutat the conclu- 
sionof the arguments in the present case 
Mr. Mohsin Shah brought it to my notice 
that his appéal to the District J udge on 


the merits was really concluded by a. 


decision of Mr. Justice Dalip Singh in 
Nizam Din v. Ali Muhammad (8) in which 
the same point wasinvolved and to which 
most of the persons now arrayed as the 
appellants or respondents were parties; In 
that case the rights of the parties had been 
determined against the plaintiffs and that 
decision had been affirmed by. the Letters 
Patent Bench. Having regard to this cir- 
cumstance I think that no useful purpose 
will be served by remanding the case, 

I, therefore, dismiss the appeal, but 
having regard to all the circumstances of 
the casel leavethe parties to bear their 
own costs throughout, : 

R, L. v 

Appeal dismissei. 


R. 623; 2 Lah, Cas, 


t?) 98 Ind, Cas. 514; 27 P. L. 
IR, 1925 Lah, 693, 


B26; 8 Lah. L. J, 479; A, 
(8) 99 Ind, Cas, 698, 


LAHORE HIGH COURT, 
Civin, Revision PETITION No. 308 or 1927, 
AA November 28, 1927, 

ı Present :—Mr. Justice Tek Chand. 

' RELU MAL AND OTHERS— PLAINTIFFS— 
M : P&TiTIONELS ~ 

E versus 

MARU MAL.AND OTHERS—ÜDEFENDANTS 
í : — RESPONDENTS, ` 

Civil Procedure Qode (Act V of 1908), 3, 152, scope 


gnd application of, 


„BELU MAL Ò. MARU MAE, 


' Maru Mal, ete, 
District Judge (Mr. Skemp) praying for re- - 
duction of the amount found payable by the’ 
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Section 152, Civil Procedure Code, authorises a 
Court to correct not only clerical or arithmetical 
mistakes in judgments, decrees or orders but also 


errors therein arising from accidental slips or omis-. 


sions, 
Petition for revision of an order of the 


District Judge, Karnal, dated the Tth Febru- ` 


ary, 1927. f 
"Mr. Shamair Chand, for the Petitioners. 


Mr. Nawal Kishore, for the Responde ` 


ents. - ; 
JUDGMENT.—This is a petition for 
revision of the order of the District Judge, 
Karnal, ordering under s. 152, Civil Pro- 
cedure Code, amendment of a decree passed 
by his predecessor two years before. The 
relevant facts are that Khuda Bakhsh and 
Tulli mortgaged a house to one Ulfat Ram. 
Ulfat Ram-died childless and was succeed- 
ed by his reversioners Relu Mal, etc., 
(petitioners) In the meantime the mort- 
gagors had sold the equity of redemption 
to Maru Mal respondent and had authoris- 
ed him to redeem the mortgage from Ulfat 
Ram's heirs, Nothing having been paid 
to the mortgagees, Relu Mal, etc’, institut. 
ed a suit forrecovery of the amount due 
to themon foot of the mortgage praying 
that the amount found due to them be 
realised by sale of the mortgaged property, 
No prayer for & personal decree against the 
purchasers of the equity of redemption 
was made. The trial Court passed a decree 


for Rs. 308 with proportionate ‘costs in - 
favour of Relu Mal, etc., against the then - 
defendants Maru Mal etc , “with the reserva« 


tion that the decretal amount should be rea 
alised by the sale of the house mortgaged," 
preferred an appeal to tha 


trial Court. The District Judge went 
through the accounts and reduced the 
amount to Rs, 274 8, but in the judgment 
he omitted to mention that the amount was 
recoverable only by sale ofthe mortgaged 
property, The concluding portion of his 
judgment runs as follows :— m 
"The decree of this Court is tostate that 
the mortgagees, Relu Mal, Shugan Chand, 
Ratan Lal plaintiffs and Jia Lal defenda 
ant are entitled to realise the sum of 
Rs. 274-8 from Maru Mal defendant.” i 
A decree was prepared in accordange 
with this judgment. Nosecond appeal was 


preferred by either party. Two years later. ` 


Maru Mal, etc, applied to the District 
Judge, (Mr. Sri Ram), to amend the judg. 


meni and the decree by adding the word, ' 


y 
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at the end “by galo of the house mortgag- 
ed," so that it might be made clear that 
the amount is not recoverable from the 
judgment-debtors pereonally but could 
only be realised by sale of the property 
mortgaged. This application was granted 
by the District Judge and he directed 


that the words mentioned above be added 


to the decree. 

Mr. Shamair Chand, who appears on 
behalfofthedecree-holder Relu Mal con- 
ténds that the learned District Judge 


has added these words to the decree but - 
not in the judgment and, therefore, the 


decree is not in accordance with the judg- 
ment. This is correct, but there is no 
doubt thatit was due to a mere oversight 
on the part of the: District Judge (Mr. 
Sri Ram). I, accordingly, direct. that the 
words "by sale of the house mortgaged” be 
added to the judgment also. ; 

. Mr. Shamair Chand’s main argument, 
however, is that the learned District Judge 
wasnot juatided in adding these words 
either in the judgment or in the decree 
unders. 152 and that such an amendment 
could only be made either on second 
appeal to this Court oron a prcperly con- 
stituted application for review filed before 
the District Judge. There is, however, no 
force in this contention. Section 152 
authorises a Court to correct not only 
clerical or arithmetical mistakes in judg- 
ments, decrees or orders, but also errors 
arising therein from accidental slips or 
omissions. After going through the judg- 
ment of Mr. Skemp I have no doubt what- 
Soever that these words were omitted by 
an accidental slip and the judgment and 
decree passed by him could be amended 
under s. 152, Civil Procedure Oode, 

- 1, therefore, seo no force in this revision 
and dismiss it with the modification that 
the words “by sale of the house mortgaged” 
be added to the judgment of Mr, Skemp 
dated the 8th January, 1924. Having regard 
to all the circumstances of the case I leave 
the parties to bear their own costs in both 
Courts, 


R, Ly Application dismissed, 
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„of anew trustee. 
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LAHORE HIGH COURT, 
Sgconp CIVIL ApewaL No. 1763 or 1927, 
January 31, 1928. 
Present:—Mr. Justice Dalip Singh, 
HUSSAIN SHAH—DRFENDANT— 
APPELLANT 
versus 
GHULAM NABI SHAH AND OTHERS— 
PLAINTIFF8— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res8 
judicata—Code exhaustive on matters it deals with— 
Competency to try subsequent suit. j 

Civil Procedure Code, like any other Code, must 
be taken to be exhaustive of the matters on which 
it deals. i 

In order that a decision in a suit may operate as 
res judicata it is necessary that the Court deciding 
it must have been competent to try the subsequent 
suit. 

Gokul Mandar v. Pudmanund Singh (4), followed. 

f MORIN Begum v. Muhammad Umar (3), distingu- 
ished. - 

George Henry Hook v. Administrator-General of 
Bengal (1) and Ramachandra Rao v. Ramachandra 
Rao (2), referred to. . 


Second appeal from the deeree of the 
District Judge, Sialkote, dated the 30th 
May, 1927, confirming that of the Senior 
Subordinate Judge, Sialkote, dated the 22nd 
November, 1926. f . 


Lala Badri Das, R. B., for the Appel 


lant. 


Sheikh Niaz Muhammad, for the Re- 
spondents. 


JUDGMENT.=This is a ‘suit for the 
removal of a trustee and the appointment’ 
l Various issues were 
framed by the trial Court which held that: 
the present defendant had committed a 
breach of trust asa mutwalli by selling 
certain trees appertaining to the land be- 
longing to the Khangah, The trial Court 
held this on the evidence on the record: 
and also referred incidentally to a deci- 
sion in -a previous suit by a Subordinate ` 
Judge, Fourth Class, Diwan Uttam Ohand, 
(Ex. P-4) in which it had been held that 
the defendant had sold certain trees to 
one Buta, The trial Court, therefore, re- 
moved thepresent defendant from the 
mutwalliship andappointed Nabi as the 
Dew mutwalli. ` 


On appeal the Appellate Court held 
that the question as to whether Hussain 
Shah, the present defendant has sold the 
trees was res judicata "under the general 
law of rea judicata, following George Henry 


eiu 
Hook v. Administrator General of Bengal 
“(1), Ramachandra Rao v. Ramachandra Rao 
(2) and Sahibeadi Begum v. Muhammad 
Umar (3).. The last ruling is the one which 
may besaid to be in point. I have. bad 
the advantage of discussing this ruling 

, with Mr. Justice Fiorde, who was one of a 
Division Bench, which decided Sahebzadi 
Begum v. Muhammad Umar (3) and I 
understand from him that Sahibzadi Begum, 
Muhammad Umar (8) does not lay down 
nor -purport ‘to lay down any rule of law 
contrary to the -Privy Council ruling re- 
ported as Gokal Mandar v. Pudmanund- 
Singh (4). Following. this Privy Council, 
ruling. I. must hold that the Civil Proce- 
dure Code like any other’ Code must. 
ordinarily be taken to be exhaustive 
öf the matters on which it does deal. 
and: ass. llofthe Civil Procedure Code™ 
in a suit makes it essential that the origi- 
nal Court must be competent to try. the. 
subsequent suit before the law of Tes judi- 
cita can apply and as the learned District 
Judge himself concedes that the original 
Court was not competent to try this suit, 
the law of res judicata cannot be held to 
apply. . 

], therefore, accept the appeal andremand 
the case to the learned District Judge for 
disposal on the merits qua this issue. 
The learned District Judge will; therefore, 
come to a finding on thisissue and report 
(he ease back with his finding to this 
‘Court ag to whether the present defendant 
sold the treesto Buta or not, Fresh date 
will then be given to Counsel who can 
arguo the rest of the eppeal, 


M L, A) peal accepted, . 


(1) 60 Ind. Cas, 631; 48 0. 499; 19 A L.J. 366; 40 

ML, J. 423: 29 M. L. T. 336; (1521) M. W. N. 313; 33 
O L.J. 405; 3 U.P. L. R. (P. O) 17; 23 Bom. L, R 
G48; 25 0: W. N..915; 14. W. 221; 481. A. 187 
P.O). 
: (2 a Ind. Cas. 408; 45 M. 320; 30M. L. T. 154; °6 
OQ. W.N.113; 35 O. D. J. 545; 16 L. W. 1; (1922) M. 
IN, 859; 20 A.L, J. 681; 43 M. L, J. 78; 24 Bom. 
T. R. 963; A. I. R. 1922 P.O, 80; 49 L A. 129 
P. C.). 

(3) m Ind. Cas. ARa a mu Lah, Oas. 281; A. 
I'R, 1926 Lah. 603727 P. L, R. 504. 

(4)-29 O. 707; 29 T, A, 186; 6 O. W, N. 825; 4 Bom. 
L.X, 703; 8 Bar, P, O, J. 328 (P.O), 
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LAHORE HIGH COURT. 
MisoELLiNEOUS SgoouD Orvin APPBAL 
No. 1203 cr 1927. 

January 24, 1928, 
Present:—Mr. Justice Dalip Singh. ` 

SHIV RAM AND oTHEss— i 
DEFENDANIS—ÅPPELLANTS ., 
Versus : 
ATMA RAM—PrA1iNTIFF AND GOVERDHAN 
DAS AND ANOTREg—DEFENDANTS— 
RESPONDENTS. 
"Custom —Pre-emption in Naraingarh town, District: 
Ambala, . ' ; 

The custom of pre-emption exists in the town of 
Naraingarh in the Ambala District. 

Miscellaneous ‘second appeal from the 
order of the District Judge, Ambala, dated 
the lüth March, 1927; reveraing that of the 
Subordinate Judge, Second Olass, Ambala, 
dated the 13th May, 1926. 

Lala Durgi:Das, R. B., for the 
lants. : f : 
Mr, Shamair Chand, for the Respond- 
ents. f 
JUDGMENT.—The sole question in 
this appeal is whether the custom of pre- 
emption exists in the town of Naraingarh 
or not. The facts are admittedly fully and’ 
correctly stated in the judgment of the 
learned District Judge and need not be 
recapitulated. The learned Judge held- that 
the custom was proved by Ex. P-4 and the 
two judgments mentioned in it of 1897 and: 
1801 together with the admission of the 


Ap pel- 


existence of the custom in- Ex, P-6 and he: .. 


farther held that the existence of a judg- 
ment Es.D 2 in which it was held that the 
custom had not been proved where the first 
three cases were not .produced in evidence 
and only Ex. P-6 was produced was nofi 
sufficient to rebut the presumption raised 
by the existence of the four judgments 
taken together. I do not see that this view 
is in any way incorrect and 1, therefore, 
dismiss tne appeal with coats, i 


P, L. Appeal dismissed, 
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MADRAS HIGH COURT. 
: - FULL BENCH. 
Seconp Orvit APPRALS Nos. 252 TO 257. 
or 1925, 
Dece nber LY, 1927. 
Present: ~Mr. Justice Ramesam, Mr. 
Justice, Wallace and Mr, Justice 


. Jas : 
DORAISWAMI GURUKKAL AND ANOTHER 
——PLINTIF¥S—APPBLLANTS 


' , versus | 
SUBRAMANTA GURUKKAL AND OTHERS 


—D arn 1pANTS— E3PONDESTS, 
Madras Estates Land Act (I of 1008*, ss. 8 (11), 24, 
$9—Rent—Imposition on landholder of  water-cesa 


for water used by ryot. from Government tank—- 


Surcharge ow ryot by landholder, - whether amounts 
to enhancem nt of rent, 


Por Ramesam aud Wallace, JJ., (Jackson, J. dissent- 
ing.)— When a ryot uses, for the cultivation of a land 


in his holding, water froma Government tank and for- 


the us» of such water so taken the Government recoverg 
&n &mount as, and by way of, water-cess from the 


landholder, the claim of the landholder to recover such  - 


amount from the ryot is nota claim for an enhancement 
of rent within the meaning of s. 24 of the Madras 
listates Land Aot. [p. 634, col. 2; p. 635, col. 1.] 


Per Ramesam, J.-—Section 30, Madras Estates Land’ 


Act, applies only to enhancements which might be 


regarded as permanent at the time of the applica. 


tion, that is, as continuously operating inthe future 
until some new circumstances arise which require 
another enhancement or reduction but not to cases 


where it is known the conditions may be constantly" 


. Éuotuating. (p.631, col. 1.] 


, Per Wallace, J.—Section 30 (iii) is a variant of s. 30 
(ti), Le, the improvement executed at the expense of 


Government is really executed at the expense of the. 


jandholder, because Government is charging him 
additional revenue therefor. |p 634, col. 2] ^ 


Quare.—Whether theclause relating to such a charge 
tan be properly inserted in the patta, (p. 635, col. 1,] 


Per Jackson, J.—Rent under s. 3 (11) of tho Act 
includes whatever is payable on account of the use 
ünd enjoyment of water taken for cultivation of 
land. It cannot be said that the lawful rent only 
domprises such items as are constant and independ- 
ent of cireumstanoe, and any additional charge made 
owing to increased facilities enjoyed in any one year is 
no enhancement ofrent, [p. 639, col. 2.] 


Second appeals against the decrees of the 
District Court; Chingleput, in Appeal Suita 
Nos. 241 to 245 of 1923 and 252 of 1923, 
preferred against those of the Court 
of the Sub-Oollector, Ohingleput Divi- 
. Bion, in Summary Suits Nos. 108, 141, 142, 

146,-154 and 141 of 1v22 respectively. 


These second appeals came on for hearing 
before Srinivasa Ayyangar and Ourgenven, 
JI, and their Lordships made the following 
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Ix Sgóoxn'ArrraLs Nos, 252 vo 257 or 1920. 


Srinivasa Ayyangar, J.—The ques- 
tion of law for determination in these 


second ‘appeals is one not:entirely free” 


from difficulty and is also likely to arise 


frequently. : 


The plaintiffs instituted the suits from 


which these second appeals have arisen as ` 
dharmakarthas of Sri’ enkateswaraswami r 
: témplein Kadapreri village in Ohingleput 


District, to. which temple: the village had 
been granted as shoririyam. The suits 
were instituted in the Court of the Deputy 
Collector’ of Ohingleput Division under 


.8. 56 of the Madras Estates. Land Act for 


the acceptance by the defendant ryots it 


the said village of an amended patia’ 


and the execution by them of a corresponds 
ing muchilika, i U 

The chief matter relating to the aménd: 
ment and the main dispute between ths 
parties was, in reference to cl. (2)in the 


` patta tendered for acceptance. That clause 


runs in the translation as fóllows:— 

~ "Since for raising second or third crop 
onthesingle crop nanja land among the 
lands referred to in para. |, and for raising 
first, second or third crops on the poram- 
boke varapathu nanja lands, they have 
to be irrigated with the .Madurantakam 
tank water, and since the Government 
charge the Shrotriem Office, water cess at 
the rate of Rs. 4 per acre. for the first 
crop, Rs, 2 for the second crop, and Rs. 2 
for the third crop, you shall pay tha 
amount of that water-cess together with 
merai, road-cess, ete," 


It was admitted by Mr. Alladi Krishna 
swami Ayyar for the appellants that the 


clause as translated is not very accurate, - 


and it was also conceded that the liability 
to pay the water-cess at the rate specified 
in the clause should bemade distinctly ta 
arise, only, if firstly the tenant Should use 
the water of the Government tank of 
Madurantakam for the purpose of raising 
napja crop on land which is not entitled to 
such water or for raising second and 
third crops on land which is not entitled to 
supply of water free for such second and 
third crops, and secondly if the landlord 
should bave to pay the Government such 
amounts for the uge of water as aforesaid by 
the tenant, l ; i 
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"The question then is whether the claim 
of the plaintiffs that the defendant-tenant is 
liable to make such payment conditioned 
as aforesaid is susteinable in law. To 
begin with, it may be observed that no 
objection has been taken or could ‘indeed 
be taken for the insertion of such a clause 
in the patta if the decision should turn 
out to be thatthereis such a liability on 
the tenant. The learned Sub-Oollector, so 
far as this question was concerned, disal- 
lowed the clause on the ground that the 
claim of the plaintifis-landlords for pay- 
ment of the cess’ in addition amounted to 
no enhancement of rent within the mean- 
ing ofa. 9240f the said Act and that, there- 
fore, the suit not having been instituted 
under s, 30 forsuch enhancement the claim 
was not sustainable. 


On appealby the plaintiff the learned 
' District Judge took the same view and con- 
firmed the decreeofthe Court. of first in- 
stance, The point for determination and 
indeed the only point that has been argued 
before us, thus resolves itself into a very 
short compass, whether the claim of the 
landlord for the payment of these amounts 


‘gonstitutes an enhancement of rent, ` The- 


question has really to be decided only 
on the language of two or three sections of 
the Act, The difficulty I have already 
geferred to in coming to & conclusion with 
regard to this question has not been decreas- 
_ad by the manner in which the question 
has been discussed by some learned Judges 
ofthis Court in the decisious to which we 
have been referred, 


Altogether apart from the sections of 
the Act andon principle and the reason 
of the thing, it may be stated thatif the 
tenant uses Government water in excess of 
the mamool and for that the Government 
makes the landlord pay a certain amount 
' jn excess, the landlord should undoubtedly 

be entitled in law to recover the same from 

the tenant without considering any 
question of the precise proceaure to be 
followed. The result of holding in such 
a case as this that the landlord has no 
right to levy such amount from the tenant 
would be that in respect of land for which 
he recovers from the tenant a sum of 
Re, 2-10-0 per acro be would have to pay 
to the Government in addition to the 
ashkash Rs.8 peracre. This undoubted- 

y would beseen to be very inequitable end 

‘plmost monsiroug. But no doubt if, on a 
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consideration of the question, that should 
happen to be the inevitable result, it 
cannot be helped. The question is, there- 
fore, whether that is the necessary conclu- 


‘sion to be drawn on a consideration of the 


language employed in the Statute, Before 
I proceed further, it may be as well to 
point out that though the plaintiff's claim 
inrespect of the matter has been rejected 
because his proper remedy is to gue for en-' 
hareement of rent under s. 39 of the Act, 
on an examination of the various clauses 
of that section, it turns out that he could 
not, even ifhe were so disposed, file such 
a suit under that section in respect ofthe 
present matter. A claim for enhancement 
under that section may be made under 
cl (i) if the average local prices had risen} 
under el. (ti), ifthe productive powers of 
the holding should be increased by ary 
improvements effected by or at theexpense 
of -the landlord under cl. (iii) if a 
work of irrigation or other improvement 
has been executed at the expenses of the 
Government and the landlord has been 
lawfully required to pay in respect of the 
holding an additional revenue or rate to 
Government in consequence thereof; and 
under cl. (iv) if the productive powers of 
the land held by the ryot have been in- 
creased by fluvial action, 


The only clause under which such a 
claim by the landlord as in this case, 
may be regarded as possibly falling is 
el. (iii). Ona careful consideration of that 
clause, however, I have no doubt that the 
present claim of the plaintifs cannot be 
regarded as falling under that clause. The 
necessary condition for the application of 
that clause is as stated “that 'a work of 
irrigation or improvement has been execut- 
ed at the expense of Government" and 
it ja in consequence thereof that the Gov- 
ernment has required the landlord to pay 
the additional revenue or rate. "There 
has been not even'a suggestion in this 
case of a work of irrigation or other im- 
provement having been executed at the 
expense of Government. The Madurantas« 
kam tank is conceded to be an old tank 
and the demand against the landlord by 
the Government is not on the ground of any 
new irrigation work or improvement. 


I may also observe that the tense of the 


verb usd in the clause is the present 
perfect tense, namely, “has been executed, 


“acters indubitebly to some work racently 


I 
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undertaken aad ‘finished, the demand of.. 
_the Government being in consequence thera- . 


f. 

It, therefore, follows; even if the landlord 
in this ease should have chosen to pro- 
ceed under s, 30 of the Act, that section 
would not be applicable and he would 
“not be entitled to.& decree for enhance- 
ment of rent. Bat no doubt merely be- 
cause a landlord has no remedy under 
the Act as framed,.whether sucha state 
of things isdue to deliberate choice or 
mere oversight on the part of the Legis- 
lature,it cannot follow that his present 
claim however just and equitable can be 
sustained if forbidden by the provisions 
of the Ach . 

The question for solution then is whether 
such.is the necessary result of a'considera- , 
tion of the language of the enactment. 

The entire difficulty in this case may be 
said-to have arisen by the manner in which 
the Legislature hasin that enactment deem- 

. ed fit to define the expression "rent" in 

' el. (il) of s. 3. The definition so far as 
is material is as "follows ;—''rent' means 
whatever is lawfully payable in money 
or in kind or in both to & landholder for. 
the use or occupation of land in his estate 
for the purposeof agriculture, and ineludes 

. whateveris payable on accountof the use 
and enjoyment of water supplied or taken 
for cultivationof: land, where the charge 
for such water has not been consolidated 
with the rent payable for the land.” 

So far asthe first portion of the clause 
is concerned where “rent” ig gaid to 
mean whatever is payable for the useor 
-occupation of the land forthe purpose of 
agriculture there is no difficulty, But 
the clause proceeds to include in that 
expression whatever is payable on account 
of the use and enjoyment of water eup- 
plied or taken for cultivation of land 
where the charge for such water las not 
been consolidated with the rent payable 
for the land. Looking at the definition 
as a whole it would thus be seen that 
la defining the expression "rent" the very 
expression rent has again been used in 
the definition. The inaccurate and the 
inartistic nature. of the definition must 
be apparent on this alone. However in- 
accurate or inartistic the:definition may 
ba regarded to be, taken the’ ‘definition 
alone, it is clear that the expression "rent" 
ia declared tə include whatever is payable 
$n aegount of the use and enjoyment of 


water -supplied or taken for cultivation of 
land where the charge for such ' water has 
not been consolidated with the rent payable 
for the. land. The general principle- of 


“Jaw undoubtedly is, that wherever in the 
course of'an enaciment, in any section 


of any enactment, & term or expression 
defined by the enactment  cecurs, the 
section should be construed asif at the 
very place in the section instead of the 
word so defined the definiti.n itself had 
been substituted. "Under s. 24 of the Act ` 
ihe landlord ia forbidden to. enhanca the 
Tént except as provided in the Act, 
Section 30 .is the only general section 
that provides for cases of enhancement} 
and, therefore, the result ‘would seem to 


.be that unless a case falls within one 


of the clauses of s. 30, there can be no 
enhancement of rent by the landlord. And 
it water taken from the Madurantakam 
tank albeit belonging tothe Government 
is to be regarded as- water supplied or 
taken for cultivation of land by the tenant, 
then the claim in respect thereof must 
be regarded as rent and a claim for it . 
must be regarded also as enhancement of 
rent, AE l : 

. The net result of these considerationa 
would be that a landlord ia that position 
could not possibly récover the amount 
sued for at, all, apart altogether from 
any questionof procedure. : 


To begin with, I: may state that I refusa 
to believe that such could have been tha 
intention of the Legislature and unless I 
should feel compelled to arrive at such 
conclusion by, insurmountable difficulties 
of ‘construction, 1 should be disposed to 
hold that such an untoward and unjust 
result cannot be regarded as being within 
the scope, scheme or intention of the 
Estates Land Act. At this stage of the 
discussion it may be useful to refer to 
the case law on the point. : 

Iu the case of Raja of Venkatagiri v. Va- 
dutha Subbarayadu (1), Benson aud Wallis, 
JJ. held in exactly similar circumstances 
that the landlord would þe- entitled to : 
recover the amount paid by ‘him to the 
Government for excess of the watertaken - 
by the tenant only under s. 70 of the 
Indian Contract Act. There is no reference 
in that case to the provisions of the Rent 
Recovery Aot, The decision in this case, 


therefore, should -be regarded merely as 
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proceeding on the legal right of the land- 
lord to recover the amount from the tenant 
in such circumstances, and it, therefore, 
follows that unless there is a clear pro- 
vision of some law since enacted by 
which the landlord could be deemed to 
have been deprived of this right there can 
be no question of the liability of the tenant 
apart from the question of the procedure. 
Following the above case, in the case 
of Venkatakumara Mahipati Surya v. 
Raow Seetharamayya (2) Abdur Rahim 
and Ayling, JJ., held that where the 
land isnot mamool wet, the zemindar is 
entitled to recover from the tenant the 
water-cess he was bound to pay under 
Act VII of 1865 to the Government, The 


learned Judges also held that such a claim ` 


did not involve any dispute as regards 
the rate ofrent and the claim did not 
amount to enhancement of rent though 
under s. il of theold Statute, the Rent 
Recovery Act. 

In the. case of Battina Appanna v, 
Varlagadda Venkataramalinganna (3) 
Seshagiri Ayyar and Kumaraswami 
Sastri, JJ., held that the éemindar is 
entitled to the water rate paid by him 
io the Government for water taken by 
the tenant, The learned Judges also held 
distinctly that though such a claim would 
fall under the definition of rent in cl. 
(11) of s, 8 of the Estates Land Act, 


there was no question of enhancement of- 


rent in sucha case. It is true that the 
judgment of the learned Judges in this 
case is notas clear or explicit as might 
be desired and is also open to criticism 
Which my learned brother in the course 
of the discussion in this appeal was 
inclined to make against it that the 
grounds on which the learned Judges 
came to hold that it was not an enhance- 
ment do not appear, But at the same 
time itis undoubtedly distinct and direct 
authority on the point and if indeed I 
were disposed to differ from the conclu- 
Sion arrived at by the learned Judges, 
I should have, feeling bound by that 
decision, deemed it necessary to refer the 
consideration of the point to a Full Bench, 
For reasons however which I shall set out 
in the sequence I have arrived at the same 
conclusion as the learned Judges in that 
case and do not, therefore, find it necessary 
"m 8 Ind, Cas, 150; 8 M, L, T, 863; (1910) M, W, N, 
4 (3) 42 Ind, Ons, 464; 33 ML, 1, 850; 0 Lo W, 44a, 
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to make any such reference. This last 
tase was referred to and followed. with 
approval in the. ease of Venkata- 
chelam Chetty v. Ayyamperumal Tevan (4). 


‘Mr. Justice Phillips who delivered the 


judgment of the Oourt in that case has _ 
expressly held that though a claim for 
water taken by the tenant may be rent 
within cl. (11)of s. 3 of the ‘Estates 
Land Act, itis not for that reason alone 
an enhancement of rent, . ` 
Againin thecaseof Midnapore Zemin- 
dary Co, Ltd. v. Muthappudayan (5) 
Sadasiva Ayyar and Spencer, JJ., held 
that the landlord is prima facie entitled 
toclaim extra rent for second crop of. 
paddy raised with landlord's water and the 
landlord's claim was not refused on the 
ground that the claim constituted an: 
enhancement of rent under the states 
Land Act. The learned Judges there 
referred to all the earlier cases in which 
the same principle was recognised and. 
applied, ; : 
It thus follows that so far as the direct 
authority of the previous decisions of this _ 
Court goes, itis entirely in favour’ of tbe 
contentions now put forward on behalf 
of the appellants, and it now remains for 
me only to refer briefly to and set out the 
grounds on which I have, apart from 
authority, arrived at the same conclusion. 
The expsession “enhancement of rent” in 
ordinary English parlance may apply to 
two different things: firstly,to any increase 
in the amount payable by the tenant to the 
landlord in relation to the holding and 
secondly to a larger amount being required 
to be paid by the tenant to the landlord in 
respect of the very things that a tenant hes 
been previously enjoying and without any 
further advantages, Logically speaking it 
is only the latter that can be regarded es 
constituting & real enhancement of rent. 
If in the place of half a dozen rooms ina 
flat the tenant comes to occupy two more 
rooms andthe rent is proportionately in- 
creased, it cannot, properly speaking, be 
called an enhancementof rent, similarly, if 
the rent of the tenant’ should ‘be increased 
let us say for electric lights installed in 
the house by the landlord. - : 
Nowtekings. 30 of the Estates Land 


“Act, it is clear that cls. (iz), (itt) and (iv) in 


(2) 53 Tad, Cas, 88; 42 M, OB; 37 M, Ta J. P48; (1919) 
(5) 2 Ind. Ona, 337: 44 M, 694; 40 M Ta J, 213; 20 M; 
Ld. 185 191. W, 367. 
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that section cannot properly be regarded 
as cases of enhancement of rent within the 
stricter meaning of that expression and it 
is only, if at ell, a case provided inal. (1) 


that can.be regarded as a case of real. 


enhancement, But even there it may cease 
to be regarded as such, if the real rent 
payable by the tenant to the landlord 
should be taken to be a share of the 
crops and the money rent agreed to 
should be regarded merely as .a com- 
mutation in money. But the Legisla- 
ture has spoken of all the cases as cases of 
enhancement of rent, and, therefore, we 
must takeit that the sense in which the 
expression “enhancement of rent" has been 
used ins. 30 ofthe Act is the wider one. 
Then when we come to 8. 24 and find a pro- 
vision that the rent of a ryot shall not be en- 
hanced except as provided by this Act, the 
question comes to take the form whether the 
enhancement of rent within the meaning 
of that section would include a claim ofthe 
kind made in this case. Thus we go back 
to the definition of rent in cl. (11) of s. 3.. 

It seems to me that the matter can be 
regarded in two ways: firstly, that when 
the latter part of the definition clause 
speaks of whatever is payable on account of 
the use and enjoyment of water such water 
- is referred to be water supplied or taken 
for cultivation of land. The words “sup- 
plied" and “taken” appears in juxtaposition 
and must be construed as so appearing. 
Having regard to the context which is the 
amount payable by the tenant to the land- 
holder for the use or occupation of the land, 
the water which is referred to as water sup- 
plied or taken ean only refer to water belong- 
ing to the landholder and supplied by him 
to the tenant for purposes of cultivation or 
else taken by the tenant whether with or 
without the consent or knowledge of the 
landlord. Itis impossible to construe the 
definition of rent as referring to anything 
except the relation between the landlord 
and tenant as such, and so construed it is 
clear that the water the payment for which 
is said to be included in the expression 
"rent" must be regarded only as water of 
the landholder used and enjoyed by the 
tenant. Ifit werenot so, we must regard 
the Legislature a3 having sought tolegislate 
not only for determining matters between 
the landlord and tenant but also with 
respect to other matters, such as the con- 
tingency of the tenant using water ofthe 


Government in excess of hisright asin this . 


HOnATSWAUL GURVERAL V, SUARAMANIA GUBUEKAL, 


.039 
oasa. If stich had boon the intention of tha 


Lagislature, there is no reason why in @ - 


section like s, 3Ja provision was not in» 
cluded.for enhancement of rent in such 
cases, Such a claim is obviously just and 
equitable and there is no reason why if the 
Lagislature regarded such claim as enhances 
ment of rent it came to exclude it from the 
purview of s. 30, ' The conclusion, therefore, 
would be sound and reasonable that the 
Legislature did not make any such provi- 
sion ins. 39, because it did not construe any 
such amount as rent within the meaning 
of the definition. If, therefore, what is 
payable onaccount of water becomes rent 
only when swater is that of the landholder, 
it follows necessarily that when the 
water used or enjoyed by the tenant 
is the water of the tenant himself or 
of some third party.or even of the Govern- 
mentit maynotbe regarded as rent. Mr, 
Alladi Krishnaswami Ayyar for the appel- 
lants argued that, having regard to the 
usual provision in all enactments of defini- 
tion, that the definitions given are to be 
taken only unless there is something 
repugnant in the subject or context, we 
should construe s. 24 and other sections of 
the Act as though thera was something 
repugnantin the subject or context with 
regard to the claim in such cases being 
regarded as rent but sucha contention cannot 
be accepted and to my mind is unnecessary. 


The learned Counsel for the respondent, 
Mr. Desikachari argued thatinthe present 
case it must be held that the charge made 
by the Government for the water had been 
consolidated with the rent payable by the 
tenant to the landlord, in the language of 
the last part of the definition of rent in the 
Act. f 


I have some difficulty in seeing the ` 


relevancy and object of such an argument, 
If by that contention it was sought to take 


the claim from out of the definition rent ` 


then it cannot help the respondent. Ifon 
the other hand it is sought to make out that 
the claim itself is not sustainable for other 
reasons we have nothing to do with itat 
the present stage. That would only beon 
the merits 
lewer.Courte in this case have concurred in 
dismissing the plaintiff's action on the 


preliminary ground that the claim amounts» 


to enhancement of rent and that, therefore, 
itis not sustainable as the action is not one 
for enhancement as provided in the Act, 


of the question. Both the .. 
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In the view I have taken it isnot difficult 
to explain how, many learned Judges of 
this Court came to give expression to the 
view, even without any elaborate discussion, 
that a claim of the kind could not possibly 
‘be regarded as constituting an enhance- 
ment ofrent, ` . 

Curgenven, J.—The appellants, who 
are shoriiyamdars of Kadapperi, Madu- 
` yantakam Taluk brought a number of suits 
under s. 56 of the Madras Estates Land Act 
- Lof 1908, to enforce acceptance of pattas. 
These second appeals are against concur- 
rent judgments of dismiesal passed, res- 
pectively, by the Sub-Collector of Chingle- 
‘put and, on appeal, by the District Judge 
of Chingleput. l 

The question which arises for our 
, decision is whether the stipulation 
contained in para, 2 of the tendered patta 
(Ex. B) ‘constitutes an enhancement of 
rent;-because ifit constitutes an. enhance- 
ment the landholder can only enforce it, if 
at all, by a suit under s. 30 of the Act. 
Theryots in occupation of the suit lands 
have admittedly been cultivating them for 
an unspecified number of years with wet 
crops irrigated with water from the 
Madurantakam tank, whichis a Govern- 
ment source. Previously no water-cess was 
levied in respect of this irrigation, but 
Bome years ago the Government located the 
` mamool wet, and, finding these lands to be 
not included in it, began to collect water- 
cess from the landholder at the rate of 
Rs. 4 for first crop, Rs. 2 for the second crop 
and Rs. 2 for the third crop. The- land- 
holder now seeks, under the terms of these 
tendered pattas, to racover corresponding 
charges from the defendant ryots. > 

Mr. A. Krishnaswami Ayyar, for the 
appellant, concedes that a charge for water, 
when made, as here, bya land holder in 
addition to the ordinary dry rent, is "rent" 
within the definition of that term contained 
ins. 3 (11) of the Act; because it is some- 
thing “payable on account of the use and 
enjoyment of water supplied or taken for 
cultivation of land.” He contends however 
. that it isnot "rent", nor,-if "rent", is it an 
“enhancement”, within the meaning of s. 30, 
Tt is not "rent" he says, because the section 
opens with: the words "where for any land 


in his holding a ryot pays a money-rent ` 


—À Eu which limit the meaning of'rent" 
to its. ordinary sense thatis, to quote again 


from: the definition given in the Act, 
something payable to a landholder “for the 


" 


^ 
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use or occupation of land in his estate for: ` 
the purpose of agriculture." I do not think 
that the words “for any land" ins. 80 mean 


‘anything more than “in respect of any 


land," andit may reasonably be said that the 
ryot pays water-cexs ‘inrespectof his land’ in 
the sense that itis due for water used upon 
his holding. But any weight which this argu- 
ment might otherwise carry it loges when 
we consider the terms of ground No. (iii) 
of.s. 30 upon which a suit for enhancement 
may be brought, It is thereby provided 
that ifthe Government execute a work of 


. irrigation and the landholder has in con- 
“sequence been required to pay in respect 


of a holding an additional revenue or rate, 
he may sue to enhance his ryots’ rent ; and 
this is clearly.an instance where’ the ene 
hancement would take the form of sn 
added water-cees. To hold, therefore, that 
water-ceas is not ‘rent’ within the meaning 
of the section would entail the consequence 
that ground No. (iii) is in fact no valid 
ground at all. CE 
We have then to consider whether the 
addition of such a charge is an 'enhance- 
ment, The argument addressed to us pro» © 


-ceeds upon the assumption that that term 
is only applicable where the rate of rent 


is increased without any corresponding ` 


increase inthe profit or productivity of ~ 


the land. Some support for this view is 


obtained from Baitina Appanna v. Yarla- 


gadda Venkataranialinganna (3) where the ` 
learned Judges say, “we do not think that 
an extra payment. due for additional ad- 
vantage is necessarily an enhancement...... 
EEE We do not think that els (12), (414) 
and (iv) of s. 30 have any application. 
They contemplate the continuance of the 


- old state of affairs and yet the claim is made 


for increased rent without offering any 
fresh advantage.” I find myself unable to 
reconcile this observation with the terms 
of- the clauses themselves, because it seems 
to me that each contemplates an increase 
in the productivity of the land, No. (ii) by 
reason of an improvement effected by or 
at the expense of the landholder, No. (iii) 
by reason of irrigation from a Government - 


source, and No. (iv) by, reason of fluvial ` 
-action, 


I must conclude accordingly, upon ~ 
a construction of the section, that an in- 
crease in therate of rent occasioned by ~ 
an increase in productivity is an “ enbance- 
ment" and can only be enforced by suit. 

It remains for consideration whether | 


‘this view, based solely upon the terms of ` 
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the Act, is discountenanced by any decid- 
ed cages. It follows from the line of argu- 
ment I have employed that cases decided 


under Madras Act VIII of 1865, do not: 
necessarily afford any assistance. In Kote. 


tasawmy v. Sandama {Naik (6), however, 
where a:zemindar sued tocompel his ten- 
ants to accepta patra at an increased rate 
of rent, on the ground that he had byre- 
pairing atank rendereda dry land culti- 
vable with a wet crop, it was held that it 
constituted an enhancement which under 
el. (4) of s. 11 of the Actrequired the Ool- 
lector’s sanction. This case ,at least fur- 


Hishes some authority for the meaning of 


' enhancement" which I have sought to 
gather from the termsofthe/present Act.IThe 
decision went the other way in Vaythinatha 
Sastrial v. Sami Pandither (7) apparent- 
ly on the ground that there had not been 
any money assessment fixed upon the field. 
This case was followed in Thayammal v. 
Muttia (8) and again in Venkata Rao v. 
Vaithilinga Udayan (8). Both were cases 
of the use by the ryot of the zemindar's 
water for irrigating his dry land, and I 
imagine that ifthe learned Judges had 
been dealing with the terms of s. 30 of the 
present Act they would have decided them 
differently. Therearethetwo casesin which 
the landholder sued, not in the Revenue 
Court for acceptance of patta, but in the 
Oivil Court to recover from the tenant 
the amount of water-cess levied from 
him by the Government. Rajah of Ven- 
katagiri v. Vadutha Subbarayadu (1) and 
Venkatakumara Mahipati Surya v. Raow 


Seetharamayya (2). These cases were decid- 


ed under s. 70 of the Contract Act, and 
as pointed out in the latter of them, no 
dispute as to the rate of rent was involved. 
In Batchu Raju Abbayi v. Venkata Kumara 
Mahipati (10) it was taken to be settled law 
that “if the zemindar wants to enhance 
the rent in consequence of any increase in 
the produce by water supplied from any 
Government source, he must previously 
obtain the sanction of the Collector under 
the Rent Recovery Act," a proposition 
which,if true then, has assuredly not be- 
come untrue by the enactment of Madras 
Act I of 1908. ` 


(6) 5 M. H. O. R. 294, 
(7) 3 M. 116; 1 Ind. Dec. (x. 8.) 838. 
(8) 10 N. 282; 3 Ind, Deo. (x. s.) 950. 
NOSE 
ud. Cas. 712; 21 M. L, J, 1031; 10 M, L. T. 
63; 1911 ) 2 M. W, N 582. ' 


\ 


DoniibWiMI GURUREAL V. BÜBHAMANIA GÜBURXAL. 


of the learned Judges. 


Gay 
I hava passed these cases in brief review 
because ihe only difficulty which, in my - 
view, arises in thiscase iscaused by two 
decisions dating from after the introduo- 
tion of the Madras Estates Land Aot—: 
Venkatachelam Chetty v. Ayyamperumal 
Tevan (4) and Midnapore Zemindary Co, 
Ltd. v. Muthappadayan (5). Both were 
cases in which the landlord claimed to 
charge an additional rate for wet cultiva- 
tion carried out with the use of his own 
water. In the former the suits were for 
rent, and it was contended that the charge 
was illegal, being an enhancement of rent, 
The learned Judge who delivered the 
judgment of the Bench held, on the author- 
ity of Thayammal v, Muttia (8), Venkata 
Rao v. Vaithilinga Udayan (9) and Battina 
Appanna v. Yarlagadda Venkataramaline 
ganna (3) thata charge for water taken 
by the tenant is not enhancement of rent, 
adding, “no doubt under s. 3 (11) " of the 
Estates Land Actsuch charge, even if notcon- 
golidated with therent, will come within the 
definition of “ rent". But for that reason 
alone it isnot necessary to hold that the 
charge for water in excess ofthe prior dry 
rent isan enhancement of rent. This is no 
doubt true: but if we go on to consider 
the language of s 30, I am unable to 


resist the conclusion that any suchaddi- | 


tion to the rent isan enhancement within 
its meaning. If it be not s0, why then is 
it an enhancement when the 'landholder 
makes an additional charge, as he may 
under el. (iti) of that seetion, in respect 
of dry land converted into wet by virtua 
of an irrigation work effected at his ex- 
pense, The decision in Midnapore Zemin- 
dary Co. Ltd. v. Muthappudayan (5) again 
is based upon three cases decided before 
the present Act came into force, and the 
precise terms of that Act, according to 
which the point must be settled, do not 
seem to have been brought to the attention 
In view of these 
terms, I must respectfully adhere to the 
opinion that ol. (2) in the tendered patta 
would, if put intoeffect, occasion an enhance- 
ment of the rent. s 

I do not think that this conclusion is in 
any way affected by two special considera- 
tions, (1) that the supply of ‘water, from 
being unauthorized, will become authoriz- 
ed, and (2) that the additional charges 
payable may be conditional upon use of 
the water forthe several crops. Asto (1) 
we do not knowenough of the circume 
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Blances to Bay that the water was previous- 
ly, 80 to say, taken by stealth, and the 
fact remains that the ryot was getling 
gratis water thathe is now charged for. 
As to(2), a conditional enhancement is 
still an enhancement, and it is probable 
that the defendants in these cases have 
practically no alternative but to use the 
water fortheir crops and, if the plaintiffs 
succeed in enforcing their claim, to pay 
the cesses forit. Mr, Krishnaswami Ayyar 
: Surther -objects that s. 30 makes-.no provi- 
Bion for enhancing the rent in such cir- 
'"'eumstances as the present,. so that his 
‘clients, while compelled to pay the charges 


for water levied: by the Government, will- 


be, unable to recover them from. the ryots, 
I am not clear that cl. (ii) of s. 30 will 
not apply to Buch a case, : But I desire not 
to express any opinion upon that question, 
as Ido not myself think that: it ought to 
influence ‘the decision upon the matter in 
issue, and lead us to say rather what should 


be inthe Act than what is in it, where, in 


my view, there isno ambiguity. If con- 
siderations of this nature are to weigh, let 
it be remembered that to hold that acharge 
for water,made in the circumstances of 
this case, 18 not an enhancement of rent ig 
to deprive the ryot of the protection of the 
Act in this respect; and it ie not clear 
' to methat, freed from this restraint, the 
landholder could not-fix his own price for 
the.watersosupplied, `. : 

By the Court.—In.view of the dif- 
ference. of opinion: between ourselves with 
regard to the question of law in these 
second appeals and having regard to the 
importance of tke question, the likelihood 
of its arising in exactly the.same form fairly 
frequently and also to the decisions of some 
learned Judges of this Oourt referred to 
in our judgments, we are of the opinion 
that it is necessary and desirable that the 


following question ehould be referred to a 


Full Bench forits opinion :— 


“Whether, when a ryot uses, for the cul- 
tivation of a :land in bis ‘holding, water 
from a Government tank and for ihe use of 
such water so taken the Government reco- 
vers an amount as andby way of water- 
cess. from the Jandholder the claim 
of the landholder. to recover such 
amount from the ryot is a claim’ for an 
enhancement of'rent with A 
of 8.24 of tbe Madras Estates Land Aot." 

. The second appeals came on for hearing 
in pursuance of theabove Order of Refer- 


in the meaning 
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ence toa Full Bench, before Ramesani, 
Wallace and Jackson, JJ. ` 5 
Mr. K. V. Ramachandra Ayyar for Mr, 
A. Krinaswami Ayyar, for the Appellants, 
Mr. K. Desikachari, for the Respondents in 
Second Appeals Nos, 252 and 254 of 1928 
and 257 of 1925, . 


OPINION, 


Ramesam, J.—The facts of these ses 
cond appeals are as follows: The plaintiffs 
are Dharmakarthas. of Sri Venkateswara- 
swami Temple in Kadapari. village in 
Chingleput District, to which temple the 
suit village belongs as Shrotriem. There is 
no question in the.case that the Shrotriem 
is not an estate, The litigation has proceed» 
ed on the footing that it is an estate. The 
suits were brought by the plaintiffs under 
B. 56 of the Estates Land Act for the accept- 
ance of pattas and the execution of corres 
ponding muchilikas. The pattas contain a 
new clause as compared with the former 
pattas.. The additional clause runs thus:— 

. “Since forraising second or third crops 
onthe single crop nanjaland among the 
lands referred toin para. 1, and for raising : 
first, second or third crops. on the poram- 


.boke varappathu nanja lands, they have to 


be irrigated with the Madurantakám tank 
water, and since the Government charge the 
Shrotriem Office, water.cess at the rate of. 
Rs. 4 per acre for the firat crop, Rs. 2 for 
the second crop and Rs. 2 for the third crop 
you shall pay the amount of that water- 
cess, together with merai road-cess ete.” - 
The necessity for the insertion of this 
new clause inthe suit pattas tendered for 
Fasli 1381 arose thus:—The suit lands have 
been irrigated for a long time by the water 
of the Madurantakam tank which isa source 
belonging to .Government. In Srinivasa 
Ayyangar, J.'s referring judgment it is 
said: ‘There has been not even a suge 
gestion in this ease ofa work of irrigation 
or other improvernent having been execute 
edat the expenseof Government. The Madu- 
rantakam tank is conceded to be an old 
tank." But my brother Jackson, J., observ- 
ed inthe course.of the argument that the . 
tank was built by a Collector named Mr. 
Plaice. We must take it, therefore, that thia 
wasa work executed at the cost of the 
Government, but the Government charged 
no water rate up:to Fasli1331.- In or about 
that year the Government carried on a ‘ma. 
mul wet survey,that is, asurvey for thepur- 
pose of determining how much of the landg. 


a 
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of suit village were entitled to water from 
the Government source free of water rate 
and if it is found that some lands are not 
entitled to water free of chargeto take steps 
to impose water-cess under the Irrigation, 


Cass Act ViL of 1865. -The lands found to: 


be entitled to water free of charge were 


presumably entitled to be so with reference ' 


to the engagement in the inam title-deed, 
The result of the survey was that some of 
the lands in the village werefound entitled 
‘to water right but others were not, in the 
ease of those others the Government im- 
posed water-cess at the rate of Rs. 4 for the 
first.crop, Rs 2 for the. second crop and 
Rs. 2 forthe third crop, and collected the 
amount from the landholders the plaintiffs. 
The object of the newclause is to make the 
tenants liable to pay the amount of water- 
. cess so collected from the landholders. It 
is not clear from the facts of the case in 
any of the judgments whether the mamul 
wet lands are localized; if they are not 
localized, there is some difficulty in the way 
ofthe landholders which it is unnecessary 
to discuss. But probably they are; at any 
rate, the case has proceeded on that footing. 
If they are localized itis obvious that the 
landholder is entitled if not to the 
whole, at£least to a reasonable propor- 
. tion of the new burden which has fallen 
on the land, and it ia for the purpose of 
providing for some contribution by the 
tenants towards this burden that this clause 
is now inserted, The point referred to us 
is whether this, therefore, amounts to en- 
hancement of rent within the meaning of 
B. 2L-of the Act, but incidentally, the ques- 
tion arises, whether this adjustment on ac- 
count of the imposition by the Government 
of water-cess cannot be made by way of 
amendment of a clause in the patta, but 
shouldbe made by an application to the 
Collector under s.’ 30 of the Act for a rea- 
sonable enhancement of the rent. It is 
argued that these tenants’ holdings are like 
the holdings of mamul' wet tenants in ‘the 


villages. Both contracted to pay the same, 


rate from the beginning and if these tenants 
are made to pay more, it amounts to an en- 
hancement of rent, But this argument iu- 
volves a. fallacy. 
which it starts, namely, that these tenants’ 
holding are like the hollinga of the mamul 
wet tenants, is not true. | Such an impres- 


sion'has no doubt been created by the fact’ 
that. for a number of years the Government. 
allowed all the tenants to use the water of. 


The assumption with. 
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the tank indiscriminately and woke up tô 

the need for a mamul survey only recently. 
But this is merely an àceident. f the ma~- 
mulsurvey has been madeimmediately after 
the tank was constructed, those holdings 
which are entitled to water free of charge 
would have.so got them. .But the others 
would not have got water without payment; 
go that though the nature of the land, the. 
soil, crops and everything else may be simi- 
lar,in respect of this matter they are not 
similarand the suitlands would have had 
to bear the burden of water-cess: froin the 
beginning. Whether all of it would have 
fallen on the tenant or not,or a reasonable 
distribution would have to be made, is ane 
other matter. That some portion at least 
of this should be borne-by the tenant aleo 
there cannot be the smallest doubt. If tho 
construction of the tank was followed ‘im: 
mediately by mamul survey and rents were 
fixed, the rents-imposed upon the tenants 
would have included -some proportion of 
such water-cess collected from the Jand- 
holder by Government. unless the water- 
cess is directly paid to Government by ten- 
ants, .The fact that it took some time for 
the legal rights of ‘the holdings to be de~ 
termined and that they aredetermined now 
can make no-change. Ifonly shows that 
the landholder and the -tenants contracted 
under a mutual mistake as to the nature 
of the land and under that. mutual mis: 

take they acted all these years. But onthe : 
discovery of the mistake, the prorer rent in 
respect of the land is asI have indicated 
above. Thus however much one maybeinclin- 
ed tosay thatsuch payment to thelandholder 
to reimburse him in respect of the water- 
cess paid by him to .Government, is rent 
within the meaning of the definition of rent 
in the Act, it is certainly not an enhance- 
ment of rent within the meaning of ss, 30 
and 24, The rate of rent which I. 
have described above is the proper rate of . 
rent to be borne by the holdings from the. 

time when the tank was built and the lands 
were cultivated as wet lands. In this res-. 
pect I am unable to distinguish the present . 

cage from the decision in Batting; Appanna 
v. Yarlagadda Venkataramalinganna (3). I. 
may “here observe that all the decisions 
under the Rent Recovery Act are not useful 
for discussion in the present case as the ma- 
chinery provided in the two Acts is somewhat 
different. In the case just cited it. was ‘ob- 
served: “ We do not think that an. extra’ 
payment due for additional advantage ig 
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nesessarily an énhinnoement, Where new oir- 
e1mstanoes have come into existence which 
yaquire new adjustments, there is no ques- 
tion of enhancement," Imayobserve that 
in this case there were no new Circumstance 
ornew enhancement. As I have already 
said assuming that the landa were conyert- 
ed into wetlauds soon after the tank was 


built and if the mamul survey had been' 


then made, this is therate which the lands 
would have‘been liable to pay from the 
' very beginning. As to comparison with 
the rates of rent prior to the construction 
of the tank we have no means of such com- 
parison because we have not got the pattas 
prior to that period. AH 

The decisions in Arunachellam Chettiar v. 
Mangalam (11), Venkatachelam Chetty v. 
Ayyamperumal Tevan, (4), and Midnapore 
Zemindary Co. Ltd., v. Muthappudayan 
.(B), show that the charging of additional 
rent when & certain contingency happens 
falls within the principle of Battina Ap- 
panna v. Yarlagadda Venkataramalinganna 
(3), namely, when circumstances require 
new adjustment, and support the above con- 
clusion. Oneobservation I wish to make isthat 
whether the view I haveexpressed isor is not 
correct, itis not an enhancement to which 
s. 30 of the Act would apply. Section 30 
applies only to enhancements which might 
be regarded as permanent at the time of 
the application, that is, as continuously 
operating in the future as far as one can- 
geo until some new circumstances arise 
which require- another enhancement or 
reduction, but not to cases where it isknown 
- the conditions may be constantly fluctuat- 
n^ such a case.there can be no permanent 
enhancement of rent, nor can there .be a 
vontingent decree for enhancement of rent, 
Such adjustment of rent to meet the 
fluctuating circumstances must, therefore, 
fall within the principle of Battina Appanna 
v, Yarlagadda Venkataramalinganna (3), 
ifat all. If it does not so fall, the result 
would be that the landholder would be 
reinediless and then there would be aa 
- urgent cise forthe interference ofthe Legis- 
lature because a more inequitable circum-° 
stance from the point of viewof the land- 
holder cannot exist. For it mustbe re- 
membered that the tenants are not bound 
to apply for water for any crop or for ‘some 


of the cropa and even if they always apply: 


(11) 35 Ind. Oas. 329; 40 M. 840; 20 M. L. T. 70; 4 L. 
W. 37; 31 M. L. J, 168. : 


t 


' Jandholder. 
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the Government is not bound to give, Sa' 
long 83 this uncertainty existsthere.is no. - 
guarantee that wehave come to aparmanent ` 
state of things; and so long as the uncertain | 
condition exists, the only way to meet it ig 
to have a clause likethe one in this case, 
My reply to the question referred is in 


the negative. à 


- Wailaee, J.—I think it essential, in 
this reference; to adhere strictly to the terma | 
of the reference. Tae question referred 
presupposes that the landholder is endea» . 
vouring to surcharge on the tenant,in the 
name of ‘rent,’ the exact amount of water- 
cess recovered from him by Government, 
for Government water taken by the tenant. 
Speaking for myself,I own considerable 
doubt, which is evidently shared by one of 
the learned referring Judges, whether such 
a claim by the landholder on the tenant isa 
claim for ‘rent’ as defined in the Madras 
Estates Land Act, and there is authority for 
thisview in Rajah of Venkatagiri v. Vudutha ` 
Subbarayadu (1), and Venkatakumara Mahi- 
pati Surya v. Raow Seetharamayya (2). 
The landholder is a mere collection agent 
for Government and itis difficult: to sea . 
how . what does not really go into the land- 
holder’s pocket isrent. I do not regard 
s. 30 (iit) as standing in the way of this 
view, That section will permit the land- 
holder to enhance the rent, i. e., to increase 
the rate of ‘rent which he has hitherto 
charged on the land as a quid pro quo for . 
some improvement -effected for the land,. 
but that increase need not bear any neces- 
sary relation to the additional revenue 
which Government has imposed on the 
That section does not say 
that the rent shallbe enhanced by the 
amount of that additional revenue. That 
imposition of the additional revenue is 
simply a necessary condition which will 
justify an increase of the rate of rent al. 
ready being paid. Section 30 (tit) seems 
to me a variant of s. 30 (it) i e, theim- 
provement executed at the expense of 
Government is really executed atthe ex- 
pense of the landholder, because Govern- 
ment is charging him additional revenue 
therefor. If the landholder's claim then, 
is not & claim for rent at all,it cannot be 
regarded as an enhancement of rent. 
Assuming, however, that this-claim is a 
claimforrent,Iagree with my learned brother 
thatitis not an eahancement:of the existing’ 
rent, unless it is increasing the rates of 
rent as determined by the terms of the: 
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briginal contract, and that it is clear that 
the payment or apportionment of this new 
Goverament water charge was not present 
to the minis of ths contracting parties at 
all when the rates of rent were fixed, In 
the caseof atenant who now uses Go- 
verüment water forthe first time, I am 
satisfied that any additional charge made 
upon him by the landholder in conse- 
quence ofa charga imposed on the land- 
holder by Government for the use of this 
water would not be an enhancement of the 
existing rates of rent. It isan additional 
charge for additional facilities 
to the land, That being so, I do not see 
how such a charge becomes an enhanoe- 
ment merely because there was an` omis- 
Bion to charge it when the water was first 


taken. The original contract rights have. 
not been interfered with or curtailed in. 


any way. Ido not wish to be under- 
stood as expressing any opinion whether 
the clausa relating to this charge can be 
properly inserted in the patta or not. That is 
not part of the question referred to us and I 
prefer, to express no opinion on the 
matter, : 

I answer the reference in the negative.. 

Jackson, J.—The question referred to 
us is ineffect whether when a ryot takes 
water froma Government tank, and for 
the use:ofsuch water the landlord inserts 
: in the patta an additional charge, such 
charge is an enhancement of rent as con- 
templated by the Estates and Act, 


Rent under s. 3 (11) of the Act includes 
whatever is payable on account of the use 
and enjoyment of water taken for culti- 
vation of land, Therefore, this charge for 


water would appear tobe rent, and pre- ' 


sumably the landlord would not have 
inserted it in his patta unless that were his 
opinion, 


The question then remains whether such 
charge is an enhancement of rent. The 
parties had agreed that the tenant should 
enjoy hisholding at a certain rate set 
forth in the patta, and when somé amount 
is added to this sum already agreed upon, 
Ithink it can only be regarded as an en- 
hancement of rent. It is very analogous 
tothe enhancement mentioned under s. 
: 90 (ii) “ to enhance the rént on the ground 
that’ a work of irrigation has been execut- 
ed at the expense of Government and 
tlie landholder has been lawfully required to 


pay ia respect of the holding an additional 
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supplied ' 


revenue or rate to Government in conga. 
quence thereof " ; 
That the enhancement may vary from | 
year to year or even not be imposed at all, 
does not to my mind, make it any the less 
an enhancement. A proper patta should . 
contain the full rate that may legally be 
imposed, though it may happen that the 
landlord isin some years entitled to less 
if certain conditions are unfulfilled, If in. 


some year the ryot has not taken the water, 


the landlord may not be justified in charg- 


‘ing for it; but when he is so justified, 


his charging the full rate willbe tanta- 
mount to an enhancement of the lawful 
rent ifthe patta does not already contain 
the maximum rate as one of its possible 
charges. It cannot, I think, be said that. 
the lawful rent only comprises such itema 
as are constant, and independent of cir- 
cumstance, and any additional charge made 
owing to increased facilities enjoyed inany ` 
one year, is no enhancement of rent. That 
would seem to be contrary to the intention 
of s. 30. ee Mi 2 

In Sivanganga Zemindari v. Chidambaram - 
Chetty (12) it was held that if the rent was 


: enhanced according to a clause already. 


embodied inthe patta providing that ad- 
ditional rent would be paid for increased 
area, then there would be ro need forthe 
landlord to invoke the aid ofs. 42 (1) (a) 
or for the Colleator to settle the dispute 
unders, 42 (2). 

Following that principle it was held in 


. Battina Appanna v. Yarlagadda Venkatara- 


malinganna (3) that where. new circum- 
stances have come into existence which re- 
quire new adjustments, thereis no ques- 
tion of enhancement. The idea would 
seem to be that if the patta already con- 
tains a proviso that if certain circum- 


-stances come into existence the. rent may - 


be newly adjusted, then such adjustment 
is no enhancement. Bat what if the.patta 
contain no such proviso? Is it to be said, 
for instance, that, where the patta. merely 
contains a dry rate, the landlord may add 
asa proper insertion an enhancement by 
way of wet rate because such new adjust: 
ment is owing to new circumstances having 
come into existence. That interprétation 
appears to ma to run entirely counter.tó 
Chapter IJI and the whole spirit òf thë 
Act. Bat this is the case followed -in 
Venkatachelam Chetty v. Ayyamperumal 

(12) 21 Ind. Cas. 556; 38 M. 524; 14 M. L. T. 386; 25 
M, L. J. 641; (1913) M. W.N. 928, f ] 
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Tevin (4) (besides cases under the old Aot 
of which the wording is different), the 
landlord was claiming as'rent a charge 
for water taken to dry lands which had 
been let to the tenanton dry rates with 
no provision in the patta for any addi- 
tional charge if water was taken. It was 
held that sucha charge wasrent within 
the terms of s. 3 (11) and that it wasa 
charge in excess of thé prior dry rent; 
but nevertheless it was not.an enhance- 
ment, 'I donot follow this reasoning. It 
may be, as observed lower down, a 
reasonable and equitable charge, but none» 
theless it-is--an enhancement. Suppose 
that the. tenanthas a dry holding and ths 
landlord, after constructing a tank, proceeds 
to charge-additionsl rent because the 
produetive powers of the land have been 
increased, is it to. be said that this is 
no enhancement ofthe rent; and ifit is 


no enhancement why is the landlord forced 


to sue in such ^ circumstances . under 
Chapter III of the Act? But if it be 
conceded that this would be an enhance- 
ment, is it not equally an . enhancement 


if the tenant of the dry land takes water 


from a tank previously constructed. and 
is. charged an additional rent on that 
account, This is the difficulty which waa 
present to the mind of my learned brother, 
Ourgenven, J., and I confess: to feeling its 
force. Midnapore Zemindary Co. Ltd. 
v. Muthappudayan (5) i8 to the effect that if 
the previous patta contains an implied 
contract. that a charge for water shall 
be levied according to custom, the explicit 
statement of that contract in the patta, 
is no;enhancement. That hardly bears 
upon the present question, for. no süch 
implied custom is set up. | 

I entirely agree that the rent of the 
previous patias would have been higher 
if from the first it had been understood 
that the tenant was taking water for the 
use of which the Government would 
charge the landlord. But, if, when that 
mistake is discovered, the landlord attempts 
to increase the rent, it appears to me to 
be. a clear enhancement though a justifi- 
able enhancement. The old rate may not 
have been the proper rate; but the proper 
rate is only reached by way of enhance- 
ment. `> r . 


I- would, therefore, answer the ‘question | 


referred to us in the affirmative. . 
VN Question answered, 


In re MANAgUR, KRISHNA VINODHA BABNA; 
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MADRAS HIGH COURT. : 
CURIMINAL Revision Oasu No. 401 or 19927, 
(OsimINAL laa te aay: No. 365 oF , 
. 1927. i i 
October 14, 1927. 


Present :—Mr, Justice Devadoss, .. 
In re MANAGER, KRISHNA VINODHA . 


SABHA, C. CUNNIAH & Co.—Acovsup—= 


PETITIONER. i A 

Madras Police Act (I1] of 1688), s. 76—License . 
under Act—Servant of licensee disobeying conditions of 
license—Licensee's liability. een : 

Where license: was given under the Madras: Police -~ 
Act to the manager of a theatre to go in.a bus 
with music for the purpose of distributing  hand- 
bills on a. particular day at stated-hours and ʻa 
servans of ‘the licensee drove the bus in:8.-pro- 
hibited stréet in contravention of the conditions of 
the license; . n 

Held, that the licenses was.as much guilty as his 
servant of an offence under s. 76 of the Act even 
though he did not actually go out in the bus. 


Petition, under ss. 435 and 439 of the Coda 
of Criminal Procedure, 1898, praying the 
High Oourt to revise an order of the Third 
Presidency Magistrate of the Court of the 
Presidency Magistrate, Georgetown, Mad- 
ras, in O. C. No 4712 of 1927. i 

Mr. N. S. Srinivasa Aiyar for Mr. S 
Satyamurthi Atyar, for the Petitioner, ` 

Mr. P. Govinda Menon; for the Orown 
Prosecutor, for the Crown. 


ORDER.—The only point urged .in this 
case is thatthe Manager of the theatré who - 
did not drivethe bus through the prohibit- 
ed streets should not have. been convicted | 
but thatthe man who actualy drove thè” 
bus should have been convicted as s, 76 of 
(Madras Act III £. 1888) contemplates only ^ 
the conviction of the pereon who actually : 
contravenes the conditions in the license, 
I am unable to. accept this contention. In 
this case the license was given for going in - 
a bus with music for the purpose of distri- 
buting handbills and that license wag. 
given only for oneday between 6 4. M. and 
6, P. v, AS EA 7 

The license was given to the petitioner, 
The mere fact that he asked his’ servant 
to drive the bus would not in any way ex- 


-onerate bim from the conditions of the. 


license. It is not necessary that he should ` 
actually go in the bus hims:lf in order to 
make him liable under s. 76: When thé 
licence obtained is fcr.a particular purpose 
and the currency of the license is only for a 
short time, if the person who obtains license 
does not himself drive the bus but makeg 


his seryant go through prohibited streets, ` 
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he is as much liable asthe man who drives < 


the bus because-the servant is only the 
hand by which the act is done. In this view 
ofs. 76 I think the conviction of the peti- 
tioner is right. ` " 

I diemiss the petition. 

V.N, Y. i . 

A. N A, Petition dismissed. 


——— 


MADRAS HIGH COURT. ; 
Szoonp Orvin Appzau No. 802 or 1924, 
February 28,1027, ` 
Present:—Mr. Justice Srinivasa 


Ayyangar. 
NABOOMA-—PLAINTIFF—APPELLANT 
` versus 
KHADAR HUSSAIN 4ND OTHERE— 
Derenpants Nos. L—5— RESPONDENTS. 

Muhammadan Law—Gift with absolute powers— 
Gift of remainder to third persons, validity of. 

A Muhammadan made a gift of his properties to 
his wife with absolute powers of dispoealduring her 
lifetime. There was a further clause in the deed of 
gift that she should enjoy the properties during her 
lifetime and:that whatever may be left after her death 
should go to certain third parties and not to the 
heirs and legal representatives of the wife: "e 

Held,that the giftofthe remainder was invalid 
and that the heirs of the wife were entitled to succeed 
to the properties on her death, , 

Second.-appeal against a deeree of the 


Oourtof the Temporary Subordinate Judge, : 


Ouddapah, in A, S. No. 36 of 1923 (A. S. No, 
182 of 1922, District Court, Ouddapab, pre- 


ferred agaiust that of the Court of the Dise- 


Dou aa Proddanur, in O. S, No. 754 
of 19821. : 
Mr. B. Somayya, for the Appellant. 


Rao, for the Respondents. 


JUDGMENT.—I think this appeal 
should be allowed. The plaintiff, who is 
the appellant ia this Court, brought his 
suitasone of the heirs and legal repre- 
sentatives. of one deceased’ Rasul Bi for 
the recovery of his share of certain property 
madeagift of to her by her husband. The 


Messrs. B, Sitarama Rao and R. Srinivasa 


question turns upon the construction of the ' 


deed of gift Ex. A. Tae Court of first in- 
stance granted the decree in favour of the 


plaintiff, but that was reversed by the lower. 


Appellate Court, The ground on which the 
lower Appellate Court reversed the decree 
was that Hx. A, which purports to be a deed 
of gift is notreally a deed of gift, but a 
gead of family arrangement, i am not 


a 
` 
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satisfied that any uséful purpose can be re- 
garded as having been served by calling,& 
clear deed of gift as a deed of family ar- 
rangement. ‘he provision iü the.deed is 
‘to the effect that Rasul Bi should ‘take the 
property and one ofthe clauses is. to the 
effect that she like the other donees should 


`- have absolute powers of dispcsel over the 


property. . But there is another clause in 
the same deed which is to the effect that 
sheshould enjoy the property during her. 


. lifetime and whatever may be left at her 


death should go to' certain third parties and 
not tothe heirs and legal representatives 
of Rasul Bi. -The question then is whe- 
ther under the Muhammadan Law it is 
competent toa person to give by way of 
giftthe remainder of property which is 
madeover to a person, It is clear on the 
authorities cited in Meerangani Rowther v. 
Karupathi Nagur Meera Lubhat Rowther 


(1) and other cases referred to and discus- 


sed by the learned Judges in that case that 
nosuch grant can be validly made by a 
Muhammadan. The principle would seem 
to be that as such a gift cannot be accom. 
panied by possession of property, the Mu- 
hammadan Law refuses to recognise the 
validity of such gifts. In this case it is 
perfectly clear that what was given after the 
lifetime of Rasul Bi was intended end 
only to be regarded as the remainder sub- 
ject to the life-interest. If such an estate 
can be created and made the subject’ of .& 


-valid gift by-a Muhammadan it -follows 


that the interest of those third parties 
ought to be^recognised. Theré are the 
words of absolute gift inthe firat instance 
and, therefore, the conditions subsequentcn 
the happening of which there is to be the 


- gift over in favour of 3rd parties should be 
regarded as.invalid. The gift, therefore, to 


Rasul Bi must be regarded as an absolute 
gift and itfollows from that that on her 
death her heirs and legal representatives 
will inherit the property. The Court of 
first instance granted a decree of the one. 
sixth and there.is no dispute about that to ` 
the plaintiff. ` < 
Another argument was advanced by Mt, 
Sitaram Raoon the ground that the de 
ceased lady from or through whom the 
plaintiff claims consented to the condition 
set out in the document, But I am surprise 
ed that oral evidence t0 that effect should 
have been allowed to be received, lf the 


1) 18 Ind. Cas. 185; 24 M, T J, 268; (1013) M, W, N, 
aiii at Lo, 91, : UEM " 
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condition is regarded as contained in the 
deed no evidence was necessary, end if by 
that it was sought toadd to the terms of 
the grant in any manner it should have 
beenrejected. In any case it is perfectly 
cléar that no case was directly or pointedly 
raised on behalf of the defendants based on 


any such undertaking on behalf of Rasul- 


Bi. That contention, therefore, also fails, 
The decree of the lower Appellate Oourt 
dismissing the suit is set aside and that of 
the Court of first instance is affirmed. The 
plaintiff will have his costs throughout. 
y. N, Y. Appeal allowed. 


MADRAS HIGH COURT. 
QrvinL RavisroN PETITION No. 363 or 1927, 
Ncvember 21, 1927. 
Present:—Mr. Justice Devadoes, 
SAMI VANNIA NAINAR AND ANOTHER— 
PETITIONERS 
Versus 
PERIASWAMI NAIDU AND ANOTHER — 

pim DAE Y f 1808), se. 428 

imi É : @ (Ac 0 , 88. i 
VERE ONE. peri of, to take addi- 
tional evidence—S. 428, applicability of, to proceed- 


inge under s. 470. Ns 
ingi uiae isis Court acting under s. 476B, Criminal 


"posedure Code, has no jurisdiction to take addi- 
nos evidence inasmuch as s.4?8, Criminel Pro- 
cedure Code, which empowers the Court to take 
additional evidence bas no application to such a 


proceeding. 
c Krishna Reddy (1), followed. 
Tan, under s. 1150! Act V 0f1t08 and 


s. 107 of the Government of India Act 
prayiag the High Court to.revise ano cer, 
dared the 30th April, 1926, of the Distiict 
Court, Scuth Arcot, in 0. P. No 167 of 1925. 

Mr. K. S. Jayarama Ayar, for the 


itioners. 
ee . Patanjali Sastri, for the Respond- 


en UDGMENT.—This is en application 
to revise the order of the District Judge 
of South Arcot declining to jnterfere with 
an order under 83. 410 pissed ly the 
District Munsif of Virdhachallam. Mr, 
Jayarama Aiyare contention is that thu 


Jeerned District Judge had nojurisdiction’ 


C additional evidence in a matter 
nae up unde: 8.476 D. The District 
Judge allowed an afidavit of the respond- 
dents Vakil te be filed before. him and 
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bas relied mainly upon the affidavit in his 
judgment. In Inre Krishna Reddy (1) it 
was held bya Bench of thi» Court that a 
superior Criminal Court acting under 
B.195 of the Criminal Procedure Code 
against the order by an inferior Criminal : 
Court granting sanction bas no power to take 
or call for further evidence. Section 195has 
been amended and s. 476 empowers a 
Court civil rev.nue or criminal tc forward 
a complaint to a Magistrate of First Class 
for inquiry into an offenc> which, it has 
reason to hold, has been corimitted before 
it. Under s. 476-B an Appellate Court has 
power to withdraw the complaint or to 
direct a complaint to be filed when the lower 
Court declines to prefer a complaint, The 
decision in Zn re Krishna Reddy- (1) applies 


'toacase coming under s. 476 B, for the 


Criminal Prccedure Code, 
which empowers the Appellate Court to 
take evidence, that is s. 428, has no 
application to proceedings under s. 476 B, 

Thelearned District Judge seys that the 
affidavit wasnot objected toasif that wag 
a ground for his relying uponit, Whether 
the petitioner's Vakil objected to the re- 
ception of the affidavit ornot is immaterial 
if the Court had no jurisdiction to receive 
the affidavit as evidence in an appeal 
against an order of the District Muneif 
under 8. 476, i 

Itissirongly urged by Mr. Patanjali 
Sastri for the respondent that this is a 
matter more than three years old and that I 
should not interfere in revision with the 
order of the District Judge, even though 
he acted without jurisdiction, The fach 
that the offence was committed more than 
three years ago is a matter for considera 
tion by the District Judge, Itis sufficient 
to remark here that tue order ‘of the 
District Munsifis very unsatisfactory. He 
says in para. 6, ‘I think that the pro» 
duction of this document is due only te 
carelessness and not to any deliberate 
fraudulent intention," It is diffioult to see 
how it could besaid that whena party to 
a suit presented a dccument- and relied 
uponit that he did so owing to gress 
carelessness. It was open tothe. District 
Munsif to have refused to take action 
under s. 476 for’ other reasons than 
the reasons he has given, Seeing thah 
the District Judge has acted without 
jurisdiction in receiving an affidavit in 

1) 51ud. Gas. 881; 33 M, 90; 7 M, L, "I, 188; p 
1 102, 1X Qr. L d. 380, PEE 


seclion of the 
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evidence and relying upon it, I set aeide 
hisorder and direct him to restore the 
petition to file and dispose of it according 


to law, Petitioner is entitled to costs in, 


this Court, i M 
Y, N. V. Order set aside, 


MADRAS HIGH COURT. 
Ssconp Civic ApPzaL No. 1394 ow 1924, 
September 8, 1927. P: 
Present:—Mr, Justice Srinivasa Ayyangar 
À and Mr, Justice Cornish. ‘ 
VENKATARAMARNIIYER-—PLAINTIPF— 
- APPELLANT 
. "M versus : 
" SUBARAMANIA IYER AND oTHERS— 
DEFENDANTS— RESPONDENTS, 
Minor —Swit to set aside decree on ground of collusion 
of guardian ad litem—Omitssion to put forward. doubt- 
~ ful pleas, whether amounts to gross negligence— 
Restitution, when awarded—Civil Procedure Code (Act 
V of 1908), s. 144. : 
In a suit to have a decree ofa Court of competent 
jurisdiction set aside on certain grounds it is 
. absolutely necessary that the grounds relied upon 
should be set out clearly and definitely. [p. 640, col. 


All questions of restitution ultimately rest upon 
the equitable doctrine of the restoration of the status 
quo ante and itis a well-accepted principle that no 
restitution eould be ordered unless it is perfectly 
clear that ali the parties concerned could be restored 
in full measure to the statusquo ante. lp. 641, col. 


LJ : 

The party who is called upon to make restitution 
must be in some manner or other a party claiming 
under the contract or transaction under which the 

roperty in respect of which the restitution is sought 
Pu passed to the other party. [p. 642, col. 1.] 

An omission by & guardian ad litem to put forward 
on behalfof the minor a plea of "restitution", which 
on the facts, was a highly doubtful one and involved 
in great legal uncertainty, cannot amount to gross 
negligence so as to entitle tho minor io set aside the 
decree, fp. 645, col. 1.] i i 

Second appeal againsta decree of ihe 
Court of the Subordinate Judge, Nega- 
petam, in A. 8: No. 123 of 1928 (A. S. No. 1 
of 1923, on the file of the District Court, 
East Tanjore at Negapatam) preferred 


against that of the Court of the Principal 


District Munsif, Tiruvalur, in O. 8. No. 578 

of 1920, 

. Messrs. T. Rangachaviar, and S. Pan- 

ehapagesa Aiyar, for the Appellante. 
Mesars. S. Varadachariar, K, Narasimha 

Aiyjangar and N. 8, Srinivasa Atyar, for 

the. Respondents, - | 


SÜBRAMANIA IYDR,- - a os 039 
] JUDGMENT. 
Srinivasa Ayyangar, J.—The 
-plaintiff in the suit from which this second 
appeal has arisen is the appellant here. 
' His suit was primarily to have it declared | 
that the decree passed against him in 
O, 8. No. 26 of 1905 on the file of the Sub- 
ordinate Judge. Kumbakonam is not bind- 
ing on him. The grounds on which such 
a declaration has been asked for,so far as 
one is .able to gather the eame from the’ 
plaint, are that he was the minor l2th de- 
fendant in that suit and that even though 
his father Krishnaswamier was appointed 
guardian ad litem in the suit he colluded 
with the plaintifs in the action allowing 
a decree ex parte to result against him. The 
reliefs prayed for by the plaintiff on the basis 
of the declaration &bove referred to have 
reference to two sets of properties, cne in 
schedule A and the other in schedule B. The 
primary reliefis only in respect of proper- 
ties describedin schedule A. The relief in 
respect of properties in schedule B is only 
prayed for in the alternative. The Court 
of first instance granted a decree in favour 
of the plaintiff in respect of the properties 
in schedule A. Oa appeal by the defendants 
the decree passed by the Court of fret 
instance was reversed and the plaintiff's 
suit was dismissed by the learned Sub. 
ordinate Judge. | 
The case has been argued at coneider. 
able length on both sides. It may be 
briefly stated that three points were taken ' 
by Mr. Rangachariar, the learned Vakil 
for the appellant. The facts, however, 


, necessary to understand the contentions 


may be briefly referred to. There was & 
previous suit O. 8. No. 59 of 1890 on the 
file of the Subordinate Judge of Kumbako- 
nam which had been instituted by the 
grandfather of the present respondents foi 
. the purpose of certain declarations with: 
'yegard to the property of one deceased 
Muthappier. Both. the widow and the 
mother of the deceased were alive at that 
time and the suit that was instituted was 
merely for declaring that certain aliens 


. tions which had been made by the quali. 


fied owner or owners were not binding 
on the reversioners. The ‘plaintiff's grands 
father was a party-defendant-in that suit 
and acompromise was entered into by and 
between the parties which virtually resulta 
edin the property of the deceased being 
divided between the parties, They cama 
to an arrangement that the properties 


^ 
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Bhould be “divided in -equal moieties and 


for the. purpose of carrying out the same, 
some properties which also belonged to 


the plaintiff's grandfather were given to- 


the plaintiffg-in that suitin exchange for 
the purpose of equalising thé shares or 
rendering convenient the enjoyment of the 


. property about which they were making an 


the plaintiff's father as guardian ad litem ` 


a 


arrangement. This compromise, however, 
was not made a decree of Court but the 
parties merely carried out that arrangement 
by executing documents which have been 
putin evidence in this oase, -After this 
compromise and after the death of the 
qualified owners, defendants Nos. 1,2 and 
3 in this suit were found to bé the actual 
reversioners entitled to the reversionary 
estate and it was thereupon that they filed 
the Suit O. S. No. 26 o£ 1905 above referred 
to. That suit was, therefore, merely for 
the recovery of possession of the various 
items of property forming part of the 
estate of Muthappieron the ground that 


on the death of the widow they as im-. 


mediate reversioners became entitled ` to 
the properties. 
already stated was the 12th defendant. 
He was a minor and his father was appoint- 
ed guardian. The case of collusion between 
the plaintiff's father and the plaintiffs 
in that case which wasthe main case set 
up io the plaint has not been proved and 


Buch a case has not been put forward or. 


preszed here, The case that was sought to 
be made by Mr, Rangachariar was that 


was guilty of gross negligence in the 
conduct of that litigation on behalf of the 
plaintiff when he wasa minor and that, 


therefore, the decree in that case should 
be held not to be binding on the plaintiff, . 


To begin with, it must fall to be observ- 
ad that whatever may be the latitude that 
may be given or expected in ordinary ac- 
tions, at any rate in cases where the 


yelief claimed is to haya a decresof a: 


Court of competent jurisdiction set aside 
on certain grounds alleged, it is absolute- 
ly necessary that the grounds relied npon 


should be set out clearly and definitely. 


To fact I am not at all sure whether it 
would not have been open to us in thia 
ease to reject the whole case of the appel- 


lant on the ground that the case originally 


` propounded -in the plaint was one of 


£ollusion, and that having. gone and no: 
' Gase of negligence, mush less of gross. 


- pegligenca having been indicated in the 
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plaint, it is not competent to the. appellant 
to seek fo make any such case here. But 
apparently for some reason .both the 
Courts below seem to have proceeded on 
the view that it was open to the plaintiff 
to make such a case and Mr. Varadachari 
appearing for the respondents has not 
raised any : objection to the case being 
considered on the merits of the conten- . 
tions raised for the appellant. 

Mr. Rangachariar put forward three 
contentions, These contentions before pass- 
ing further it must be observed, had re-: 
lation really to the conduct of the plaintifl'g 
father as guardian of the p'aintiff in that 
suit, The argument was tha; the plaint- 
iff's father was bound when he was ap- 
pointed as guardian ad-litem ofthe pre- 
Bent plaintiff to have putin a defence and 
defended the action instead of allowing 
the plaintiff .to proceed ex parte, It is 
therein that the negligence or gross 
negligence of the plaintifi's guardian is 
stated to have Jain, I will examine later 
these grounda with reference to the ques- 
tion whether, assuming all the contentions, 
it can even then be held to constitute such 
gross negligence as would entitle the 
plaintiff to have that decree set aside, 
What Mr. Rangachdri. contended was that 
in the first instance the guardian in that 
suit should have put forward the plea that 
the compromise between the grand father 
of the plaintiffs in the previous case and 
his own grandfather was in the nature 
ofa compromise of doubtful or. disputed 
rights and, therefore, binding on all the 
parties toit or those who claimed under 
them without any reference to the title 
under which the plaintifis were claiming 
in that action. So faras this contention is 
concerned, it seemsto me it is sufficient 
to observe that such a case of the compro» 
mise being or being regarded as a compro» 
mise of doubtful or disputed rights has not 
been put forward in the plaint. In order to 


"make out such a case of compromise of 
doubtful rights or a bona fide. family 


arrangementin settlement of disputes it 
would have baen necessary forthe plaintiff 
to atate that hia grandfather at the, time 


he was putting forward some claim to these . . 


properties put forward someclaim in hig 
own right, The whole of the ground now get. 
outin the plaint would appear to show that 
the plaintiff could not possibly set up such 
a case of a compromise of doubtful ar dis» 
puted rights between the partem, "Therq 
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are not sufficient allegations in the plaint 
on which Lean hold that such a case has 
been put forward. It is, therefore, unneces- 
sary to deal with it further. In fact Mr. 
Rangachari frankly conceded that such a 
case could not be regarded as having been 
properly set up. : 

The other ground on which Mr. Ranga- 
chari argued that the plaintiff was entited to 
relief was that the properties in schedule 
B were properties, at any rate part of which 
had been given away by his grandfather to 


the respondent's grandfather in exchange. 
for certain reversionary properties and such. 


an exchange having been beyond the power 
of the plaintiff's grandfather it must now be 
held that the plaintiff isnot. bound by any 
` such-alienation and thatat any rate so far as 
his one-sixth interest in those properties is 
concerned he would be entilled to a decree, 


This-claim is thus based on title or owner-. 


ship ofthe property. With regard to this 
contention it has been conclusively pointed 
out by the learned Vakil for the respondent 


_ that the plaintiff was not bora on the date - 


on which this transaction took place aud, 


therefore, the property having been parted . 
with ata time he had not come into exiBt- . 


ence it is not open to him now to question 
the same. 

The last: contention, which was really 
the main contention put forward by Mr. 


Rangachari, was thatin any case it must . 


be held that the guardian of the 
present plaintiff must have in that suit 
put forward a plea for restitution to 
him of the plaintiff's share in the B 
schedule properties as a condition pre- 
cedent to the plaintiffs in that action being 
granted to the decree. Inthe view 1 have 
taken of this contention, it seems to me 
really unnecessary to deal at any great 
length with the various aspects of this con- 
tention. To begin with, it must be observ- 
ed that all questions of restitution ultimate- 
ly rest upon the equitable doctrine of the 
restoration of the status quo ante and it is 
an undoubted and well-accepted principle 
that no restitution could be ordered unless 
it is perfectly clear that all the parties con- 
cerned could be restored in full measure to 
the status quo ante; In the case in question 
it isobvious that no such complete restora- 
tion to the status quo ante was possible. 
Many of the- properties which were the 
subject-matter of the transaction: in .the 
‘compromise have passed into other hands. 
We also find that same considerable itema 
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of property, had been dealt with on that 
occasion by way of sale by the plaint- 
if’s grandfather to the grandfather 
of the defendant. It has been admitt- 
ed by Mr. Rangachari that. a restoration 
to the entize status quo ante is not now 
possible, But what he contended for was 
that as the part of the B schedule pro- 
parties above referred to was part of the 
consideration for the transaction, the plaint- 
iff was clearly entitled at least to his share 
thereof being delivered over to him. If such 
claim had.been made on behalf of the pre- 
sent plaintiff as defendants in the previous 
action, there is no doubt whatever that the 
Court would have hed immense difficulty in 
adjusting the equities, finding that the 
whole of the status quo ante: could not 
possibly be restored. That would neces- 
sarily require that the Court should go 
in great detail with regard to the value 
of- various properties and even thereafter 
any result that may be arrived at could 
only be regarded as unsatisfactcry. After 
all, if we find that restitution as an 
equitable relief could only. be granted 
under conditions when complete restora 
tion tothe status quo ante alone is possible 
and if in this case we-are also further satisa 
fied that such a thing is not possible, it 


' follows that the doctrine of restitution ig 


not available for the plaintiff. Further, 
though this matter has not been dealt with 
at any very great length, the party who is 
called upon to make restitution must be in 
some manner or other a party claiming 
under the contract or transaction under 
which the property in-respect of which the 
restitution is sought has passed to the other 
party. The previous case was instituted 
merely onthe ground of the plaintiffs hav- 
ing been on the death: of the qualified 
owner the reversionary heirs to the estate, 
That was their title. They did not claim ag 
the heirs of the grandfather ‘or even as the 
surviving co-parceners of their father and 
grandfather. There was, therefore, no claim 
whatever made by the present respondenta 
as plaintifis in the previous action on the 


ground of their being descended from their 


grandfather or representing him in any 
way. In such a case as that, is it open to à 
defendant to ask for restitution ? No doubt 
when a person isa pary toa contract, a Court 
of Equity willcompel him to return ‘or re- 
fund to the other party whatever benefit he 
has received under a contract or transaction 
if that party should geek to go being ib or 


r 
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that basis. Ifa party can be so compelled, 
it follows that all those who may be regard- 
ed ashislegalrepresentatives may also be 
similarly campelled. But it must be observ- 
ed that it is only in their legal capacity -as 
legal representatives, whether they are exe- 
cutors, administrators, or heirs that they can 
be co compelled, and such compulsion must 
be limited to tke estate or the properties 
inherited by them from the party whom 
they represent. The very legal expression 


: “restitution " shows to my mind the prin- 


- restitution must be esked only if 


ciple underlying itto be that the TR 
ine 
party that is sought to be compelled to 


: make restitution seeks to go behind or have 
- Bet “aside. in some manner or other any 


contract ortraneaction to which he wageither 


. directly or indirectly a party. A case in 


which, however, certain persons claim as 
reversioners-in iheir.own right to get pes- 
session of the property cannot be regarded 


- as being in its nature cne to go behind any 


contract which may be regarded as affect- 
ing them or apy transaction to which they or 


any of their predecessors-in-interest as such : 
were parties. It is not, however, necessary. 


to labour this pointfurther because we have 


. not heard full argument on this and I have, 


“bound to make restitution as a condition | 


therefore, deemed it sufficient merely to in- 
dicate the view. 

Mr. Rangachari has referred to various 
cases where Courts have held that a party 
coming to Court for certain reliefs was 


. precedent to obtaining from the Court the 


relief Sought. He referred to tbe case of 


' Girraj Bakhsh v. Kazi Hamid Ali (1) It 


would be found that on an examination of 
the facts of that cese the guardian appoint- 


-ed by the Court purported in making the 


mortgage to act as guardian for the minor 


under reference even though such guardian ' 


had not obtained the sanction ot the Court 
for alienating immoveable property. Itwas 
found on the facts that the amount raised 
on the mortgage had gone specifically to 
discharge-a debt which was binding onthe 


. minor as having been contracted by the 


predecessor-in-interest and that as regards 
the balance the same had been expended 
by the guardian for the interest of the 
minor, such as his maintenance, edu- 
cation, etc. It must be observed regard- 
ing that cese that the learned Judges 


` "mu 9 A. 040; A, W, N, (1887) 02; & Ind, Deo, (N, e.) 
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first came to the conclusion that ‘the 


transaction was. not absolutely void or | 
illegal and further the law. recognises - the 


right of reimbursement ofa guardian as ^ 


against the minor in respect of moneys 
which might have been properly expended 
by him forhis benefit or in the interests 
ofhis estate. It has been pointed out by 
Sir John Wallis, C. J., in Sanka Krishna- 
murthi v. Bank of. Burma (2), that itis pos- 
sible that in transactions entered into by a 


- guardian, though the transaction itself 


might be held not to;be binding on the © 
minor for certain reasons, the creditor of 
the guardian ‘might in certain circum- 
ances be subrogated to the rights of the 
guardian himself. If, therefore, the case be- 
fore the learned Judgein Girraj Bakhsh v. 
Kazi Hamid Ali (1) was not in which the 
guardian was clearly entitled tobe reimburs- . 
ed the amount of thé debt and of the proper. 

expenses, there was no reason why the 
creditor or mortgsgee should nct have been 
granted relief cn that basis by making a 
condition that the plaintiff could recover 
the property only on paying up the amount 
to the extent to which his estate has benes 
fited. Mr. Rangachari aleo referred to the 
case of Muita Venkatachalapathy v. Pyinda 
Venkatachalapathy Garu (8). With regard 
to that case it is sufficient to observe that 
the party wbo was sought to be compelled 
thereto make restitution was himself a 
party to the transaction and, therefore, the 
facts of that case are such that no useful 
principle can be extracted therefrom for 


‘application to the present case, 


The third aspect from: which Mr, Ranga- 
chari argued that his-client would have 
been entitled to an order of restitution 
against the plaintiffs in the previous action 
was that there was a legal principle which 
thought not amounting to estoppel prevent- 
ed plaintiffs in the position of the present 
respondents from recovering the property 
without making such restitution. Ii the 
facts alleged or proved do not amount to 
estoppel, it is difficult to see how, apart from 
the principles already referred to, there can 
be an obligation on the part of persons like 
the plaintifs in the previous case to make. 
restitution to this present plaintiff of pro- 
perty which we shell assume for the purpose 
of the present argument, they had obtained 


(2) 11 Ind. Cas. 79; 35 M. 692; (1911) 1 M, W. N. 388; 
21 M. L. J. 620; 11 M. L. T. 56.- ` 


yÈ 11128. Ons, 087; 28 M. L, J, 652; 12 M. In P, 
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in some other manner. Mr. -Rangachari 
referred to various cases both in this Court 
and in Bombay and Allahabad, to, which it 
is unnecessary particularly -to refer, where 
the learned Judges have held that when a 
certain reversioner had by his conduct so 
consented to an alienation by a qualified 
owner tothose who are in the position of 
heirs or representatives of such reversioner 
are estopped from contending that the -alie- 
nation isnot valid. He said that that prin- 
ciple might be availed of at any rate to the 
extent of -holding that if some ‘considera- 
tion-had passed for such consentor arrange- 
ment, the alienation can be set aside only 
.on condition at any rate of restitution being 
effected of what has been received as con- 
sideration. With reference to these cases 
it is onl¥ necessary to refer to the decision 
of their Lordships ofthe Privy Council in 
the case of Rangaswami Gounden v, Nachi- 
appa Gaundan (4). Their Lordships have 
made it perfectly clear that the person who 


ultimately happens to be, the reversioner - 


becomes entitled thereto really in his own 
Tight and-not asthe heir or representative 
of his father or other- remoter ancestor. 
There are further-difficulties in the way of 
applying such a doctrine as has been con- 


tended for by Rangachari to cases like 


this where property comes tobe claimed by 
„one person under one legal right and the 
estoppel is said to impugne on him by him 
by reason of some other legal capacity. 

On these considerations it seems to me, 
therefore, that in the previous suit it 
would not have been open to the guardian 
of theplaintiff to put forward the plea 
with any reasonable chance of restitution 
in respect of the B schedule properties in 
the present plaint. After al], one should 
. not forget that the question now before us 
is not whether such a plea, if made, could 
or could not be made good, but whether 
the father, the guardian, was guilty of 
gross negligencein omitting or failing to 


put. forward such a plea, filing a written 
contesting the suit, If- 


statement and 
- the true doctrine should be that the minor 
is entitled to have the decree set aside 
only on establishing to the satisfaction 
of the Oourt gross negligence on the part 
_ Of the guardian, the question then resolves 


(4) 50 Ind. Gas. 498; 42 M. 523; 30 M.L. J. 493; 17 
ALL. J. 538; 29 C, D. J. 539; 21 Bom. L. R. 610; 23 
: Q. W. N. 777; (1919) M. W. N. 262; 26 M. L. T. 5; 10 
~ R 0) 1009 491, A 72; 1 UP, L R (P. 0.) 86 
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into whether we can now regard the failure 


.to putforward such aplea’ of restitution. 


as one of gross negligence. It must 
again beobserved in this connection that 
it was not the case of the guardian having 
by his act or omission abandoned | or 
sacrificed the right of «the minor altoge- 
ther. Aclaim for restitution is merely 
& claim there and then in that case to 
get some relief from the other party as a 
condition precedent to the plaintiff being 
granted the relief prayed for. Such a 
claim, therefore, must be regarded as 
based on rights to recover the property or 
fund in respect -of which restitution is 
sought, The mere fact, therefore, that in that 
case no plea for restitution was put forward 
could not possibly be regarded as amounting . 
toa sacrifice or abandonment of the.rights 
of.the minor. After having heard arguments 
from learnedlawyers at the Bar on both sidea 
we have ourselves felt. grave difficulty in 
this case to come to thé conclusion whether 
or notin such circumstances a person in 
the position of the plaintiff could be said 
to be entitled to restitution. Ifso, in the 
case of a layman like the plaintiff's father, 
could it possibly be said that he was 
guilty of gross negligence in not thinking 


.of this plea of restitution and not putting 


it forward in a written statement to be 


“filed by him?- Itseems to me. that I can 


with some confidence state that the 
possibility of making such a claim for 
restitution might not have struck even 
many lawyers. Ifso, it follows that the 


.Court cannot possibly regard as negli- 


gence, much less as gross. negligence, any 
failure on the part of the father to put 
forward such a claim. - Therefore, even 
assuming that in the present case the 
ground on which the plaintiff has sought 
to have set aside the decree passed in the 
previous suit against him, included the 
ground of gross negligence on the part of 
the guardian, it seems to be clear that no 
such case of gross negligence could be 
regarded as having been proved or 
established. That was really the ground . 
on which the lower Appellate Court hag 
proceeded because. the . lower Appellate 
Court took the view, and for all 


' practical purposes I cannot say that it 


was wrong, that any attempt on the part 
of the plaintiff's father to have defended 
the action would have been utterly futile, 
I, therefore, agree that, no case of collusion 
or grosa negligence having bean proved, 
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‘of. his father, the guardian in the pre- 
vious suit, the plaintiff is not entitled to 
have that decree declared not binding on 

_him or Have that decree set aside. 

... The second appeal is, therefore, dismissed 
with cóBts. ` 

`. Cornish, J,—I agree. 

VN. V. EE Appeal dismissed. 
A.N. A. 


MADRAS HIGH COURT, 
ORIGINAL Sips APPEALS Nos, 50 
or 1925 AND 55 oF 1926. i 
bn Lf ~ July 25, 1927. i 
"Present :—Sir William Watkins Phillipe, 
|. Kr, Officiating Ohief Justice, and 
^ Mr. Justice Ananthakrishna Ayyar, 
Messrs, E. V. RAM & Co.— 
EE APPELLANTS 
: versus i 
Messrs. JOHN BHATT & Co, Lr»., 
"E — RESPONDENTS, 
Sale of goode—Contract by correspondence—Accept- 
. ance not in accordance with offer—Order booked 
subject to reply--Contraet, whether complete —Con- 
struction—Contract requiring 10 per cent. of price on 
each order or deposit of £100~—Deposit, whether dor 
each order—" Fully expect shipment per steamer dur- 
‘dng February,” whether amounte to February ship- 
ment—Delivery in August and September, whether 
within reasonable time—Acquiescence,- effect of— 
Purchaser using ambiguous words in order—Misinter- 
pretation by vendor—Katoppel. | 
. A firm of-merchants ia Madras entered Into 
. Negotiations with a'firm in London for purchase of 
180 tons of steel bars of à particular variety offering 
£27-10-0 a ton, The London firm quoted .a price of 
£28-10-0-and stated later that they could; not send 
. 160 tons of the required kind but only 100 tons of 
some specified variety adding: “Booked order 
‘ gübjeot to reply received here :" ] š 
` Held, that there was no completed contract, [p. 645, 
eol. 1. 5 
ha Elre under the terms of a contract of sale of 
‘brass ingots, the vendors required a remittance on 
account with each order of not less than 10 per cent, 
and there was a uote following: “Instead of ren 


' mittances.with each order, a deposit is preferred of . 


not leas than £100": i 

Held, that the deposit of not less than £100 
referred to each order and that one such deposit 
would not cover all transactions, however large. [p, 
645 , col. 2] | - 

. In respect of a contract for purchase of 100 tons 
of British steel bars, the vendors stated: “Refer- 
‘ying to your telegram of the 19th booked order 
-100 tons British. Fully expect shipment per steamer 
during February.” 77 tons. were shipped and arrived 
in -Madras in July and August and were accepted by 
; phs. plaintifie. The remaining 23 tons were shipped 
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by the plaintiff with regard to theconduct about the 12th of August, and arrived in Madras 


` ant telegrams are Exs. A (4) to A (12). 
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in September but the plaintiffs refused to accept 
delivery. So far as the 77 tons were concerned, 
the plaintiffs did write and complain that they: had 
arrived late but did not suggest that they had not 
come within a reasonable time and did not attempt’ 
to repudiate the contract when they received these ' 
goods: 
- Held, that the words "fully expect shipment per ` 
steamer during February." did not amount to &.. 
contract to ship in February, but merely an ex- 
pression of the intention ofthe shippers to ship in 


^ February, if poe and in any case there was 


no unreasonable” delay in delivery so as',to: entitle 
the purchasers to refuse acceptance of delivery. [p. 
646, col. 1,] < : ' 
Where a purchaser of goods uses. ambiguous terms r 
in his order, and they are misinterpreted. by the 
vendor and such misinterpretation is acted upon, it 
ig not open to the purchaser to contend that he did 
not make the offer as understood by the vendor. [p. 
648, col. 2] > - OU . 
Appeal from the judgment and order 
dated the 19th December, 1924, and. 22nd . 
January, 1926, respectively,of the Hon'ble 


. Mr. Justice Beasley and passed in the exer- 


cise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. B. No, 390 of 
1923, 

Mesers. K. S. Krishnaswamy Iyengar 


‘and T. R. Srinivasa [yengar, for the Appel- 


lants. Be 
Messrs. Morseby & Qo, for the Respondents, ` 


JUDGMENT,-These appeals relate to 
several contracts entered into by ‘the 
plaintiffs’ firm with the defendants’ firm in 
London and'it will be simpler to- deal with 
each of these separately, . ~ i 

The first dispute is with reference to & 
contract for 150 tons of steel bars. Itis 


-the plaintiffs case that the contract was 


concluded withthe defendants at the rate 
of £29-10-0 a ton; but the defendants’ con- - 


tention is that. the contract. was never 


completed,and that is the finding of the 
learned trial Judge. We have been taken 
through the correspondence on the point 
consisting..mainly of cablegrams in Code 
and begipning in December, 11819, and 
going on til] March, 1920, The most Pee 
n 
Ex. A (4)the: plaintiffs offered" a. rate of 
& 27-10 0 but in reply the defendants 
quoted a price of £ 28-10-0. Then the 
defendants wired oüt'that they could not 
send 150 tons but that. they could send 


‘sections of not less than 5 tons, each 


size, “subject to. reply received here, 
January the lst.” nere has been tome 
‘discussion as to. whether these words 
“subject to reply" etc. refer to what 
precedes them or to the portion of the 
1. 
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telegram coming after them, but we think 


thers can bano doubt that they refer to’ 


the portion preceding. No reply was 


received by January 31st; but a telegram: 


ofth» 27th of January was received in 


February and then the defendants stated ' 


that they could notaccept the order except 
in terms of the telegram of the 22nd of 
January which prescribed ‘the 3lst of 
January as the date within which accept- 
ance had to be made. On the 
February the plaintiffs wired .that they 
accepted the terms of the previous tele- 


gram and they contend that that constitutes’ 


a final contract. Inasmuch as the reply was 
not received by the defendants before the 
lst of January, the terms offered by them 
prior to that date could not be binding 
and, aecordingly,they wired on the 3rd of 
March as follows: “Booked order—subject 
fo reply received here. 

` Round 15 tons. 

Squares 25 tons, 

Flat 60 tons. 

Shipment persteamer during April-May 
£ 31-10-0. This is the best we can do 
cannot repeat. f 

Under £ 33-10-0, 

It is the defendants’ contention that the 
words ‘Booked order’ stand alone and 
refer to their offer contained in their 
telegram of the 19th of February and that 
the subsequent words relate to an in- 
dependent offer by the defendants for 
quite a different consignment. That this 
cannot beso is clearfrom the fact that 
the defendants merely specified the bars 
as round, square and flat without reference 
to the specification lists furnished to the 
plaintiffs and without giving any sizes of 
the bars. Itis impossible to believe that 
a business firm would have made sucha 
very indefinite offer and, as the words are 
quite consistent with a reference to the 
prey1ous correspondence in which specifica- 
tions and sizes have been quoted, we are 
clearly of the opinion that the words 
“round” "square" and “flat” refer to the 
specifications of the original order and the 
defendants merely meant that they could 
supply, 15 tons of: round, 25 tons of square 
and 60 tons of flat, in accordance with the 
previous specifications. If that is so, there 
can be no, doubt that the contract was 
never completed, for there has never been 
any proper acceptance ofthe terms con- 
tained in that telegram. As I above 
Observed, itis impossible to refer these 
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words to an independent offer and, if 
they are read as relating to the previous ' 
offer and correspondencé thereon, it is not: ^ 
suggested that the contract was completed; - 
The defendants rely also: on the fact that ` 
the plaintiffs never replied to their lettera 
in which they had stated that they pra- 
sumed that these words did not refer to 
a. previous offer; but we do find that on 
the 16th of March the defendants wired; 
"Reference to our telegram of 8rd, we 
understand bars not required." In answer - 
to that the plaintiffs wired, “bars our 
specification required ;" but they had 
already been informed that bara to their 
specification could not be supplied, It 
would perhaps have been wiser on the 
part of the defendants to write in detail 
explaining that this contract could not be 
completed as wanted by the plaintiffs ; 
but the effect of the whole correspondence 
is undoubtedly that no contract was 
completed. Thisis the view of the trial 
Judge and certainly, after perusing the 
correspondence very carefully,.we must 
come to the same conclusion. There are 
ambiguities in the telegrame; but it they 
are read consecutively and carefully, the 
only conclusion is that this contract was 
never completed, and, therefore, the de- 
fendants have committed no breach 
thereof. 

The second point relates to a contract | 
for 5 tons of brass ingots in respect of 
which the defendants asked for a further 
deposit^but no deposit was sent. It is 
contended on behalf of the.plaintiffs that 
they had already deposited £ 10^ in.1919, 
and under the terms of sale, Ex.O (9),no 
further deposit could be demanded of 
them. One of the terms of sale is that 
payment is to be made in one of three 
ways, tbe third being “By our drafts on 
you at 30 or 60 days’ sight, if a remittance 
on account is made with each order of not 
less than 10 per cent.” There is a note ' 
after this stipulation as follows :—"Instead 
of remittances with each order, a deposit 
is preferred of not less than £100 on 
which we allowinterest at 6 per cent. if 
made in cash. Government bonds suit 
better.” It is the plaintiffs’ case that the 
amount of the deposit, so long as it was 
not less than, £ 100 was left to them and 
one such deposit would cover all transac- 
tions however large. No doubt, the 
wording of the note is somewhat am- 
biguous and the above meaning is a 


TE 
possible one; but another possible mean- 
ing is that the deposit of not less 
than £ 100 should bein place of the 
remittance of 10 per cent.on each order. 
Tt is certainly difficult .to believe that 
‘the defendants would prefer a deposit of 
£100 only in the case of contracts which 
might &mount.to several thousand pounds 
fo.& remittance of 10 per cent. with each 
order, We think, therefore, that the alter- 
native, meaning ‘of the proviso must be 
“adopted viz.,. that it was for the defend- 
' dnts to ask for & deposit of not less than 
£100 on each order, if they so wished. ‚The 
‘evidence’ of Mr. Mansfield is that this 
‘was the course of business adopted by the 
firm'and, as it isin accordance with the 


probable. intention of the parties; we must. 


accept. his word. The learned J udge's 
decision on this point is, therefore, correct 
and the plaintiffs are not entitled to 
‘damages for ‘breach of contract in réspect 
of these: 5 tons of brass. 

The ‘third contract relates to. 100 tons 
of British ` steel ‘bars. Admittedly the 
contract was completed on the i8th- of’ 
-January by Ex. A (3) a telegram from 
defendants to plaintiffs as follows: “Re- 
ferring to your telegram of the 19th booked 
order 100-tons British. Fully expect ship- 
ment per steamer during February.” To 
this order 7T tons were shipped and arrived 
in Madras in July and August and were ac- 
cepted by the plaintiff. The balance of 23 
tons was shipped about the 12th of August 
and arrived in ‘Madras in September but 
the plaintiffs refused to accept delivery. It 
was argued first that the words “ Fully ex- 
peet shipment per steamer during Feb- 
ruary," amount to a contract to ship in 
February, but that is clearly untenable in 
view of the words “ fully expect.” 

' This was a mere expression of the inten- 
tion of the shippers to ship in February, 
if possible; but it certainly guards 

against any contention that that wasa defi- 
nite term of’ the" contract. Mr. Mansfield 
for the defendants says that there was 
difficulty in getting goods made to specifi- 
cation at about that period and there were 


difficulties about shipping, andconsequently 
the question remains as to whether the 


contract was performed within a reasonable 
time. So far as the 77 tons are concerned; 

the'plaintiffs did write and complain that 
they had arrived l&te but did not suggest 
that they had not come within a reasonable 


= 
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diate the contract when they received these 
goods. In August they knew that 23 tons. 
more were to be shipped and on thé 13th of 
August the defendants sent a telegram stat-, 
ing that 23 tons had been shipped: on the: 
Suez Maru. The plaintiffs took no excep» f 
tion to this ; but when the drafts in rela- 
tion to these goods were presented for ac», 
ceptance on the: Ist of September, the, 
plaintiffs refused to accépt them and finally 
refused to pay the amounts thereunder. 
To explain their. refusal the plaintiffs sent: 
a telegram on the Ist’ of September as 
follows: "Suex Maru bars have been, 
refused. Will pay cost excluding extra. - 
Arrange with: Bank." It -would appear 
that, owing tó fluctuations in the trade, 
the defendants charged 30 shillings a ton, . 
extra for freightand this was the amount 
that the telegram referred to as "extra", A 
letter was written by the, plaintiffs on the 
following day in which a complaint was 
made that this 30 shillings per ton extra 
had beencharged and they stated that the 
dealer to whom they hadsold the - goods had 
been .complaining of the great delay and 
would refuse to accept them ifthe extra . 
charges were notremitted. They. therefore 
asked the defendants to wire to the Bank 
to accept paymént-of the drafts excluding 
"We hope’ you will 
kindly do this, in which case we willsome- : 
how try to induce our dealer to accept the 
goods, Otherwise there is no chance of his 
accepting the goods and consequently we 
will also be ‘obliged to decline the goods.” 
We see, therefore, that the plaintiffs them- 
selves did not suggest that the delay was. 
any ground for non-dcceptance but only the 
delay coupled with the extra charges. 
They wrote again on the 23rd of September 
complaining for the first time that.the sizes 
of the bars varied from, those given in the. 
invoice adding "but for this the dealer 
would probably not “have refused these 
goods.” No complaint is made of the 
delay in delivery; ‘nor is any such comp- 
laint made in the further letter of the 7th. 
of October which stated that the dealer. 
rejected the goods because the sizes of the, 
bars were not according to the invoice. It 
is not quite intelligible how the dealer was 
able to find out the sizes ofbarsof which 
the plaintiffs had not takendelivery. In 
any case, this point is not now pressed and. 
neither in the trial Court nor here. is it’ 
suggested that the bare were not according’ 
to specification. What is relied on here, 


108 I. C. 1928. 


ig the delay in delivery. The first question 
that arises {is whether there was an un- 
reasonable delay. The parties apparently 
knew that shipments were liable to be 
delayed and the plaintiffs accepted 77 tons 
so late as August, 1920 and did not 
: intimate to the defendants that that was 
the ‘latest date that they could accept; nor 
did they suggest to the defendants that no 
further delivery would be accepted. A 
telegram had been sent by the defendants 
on the 13th of August intimating shipment 
and onthe 19th of August the plaintiffs 
wrote a letter to the defendants in which 
they make no reference to the late delivery 
of these 23 tons. 
of the znd of September complaining of 
delay and of the extra charge there is no 
suggestion that the plaintiffs would not 
accept the goods which were then on the 
highseas on the ground of delay. It was 
clearly, therefore, not at that time the 


Opinion of the plaintiffs that the goods 


would not be delivered within a reasonable 
time and this is a: very important point to 
be taken into consideration in deciding 
whether delivery in September -was or was 
not within a reasonable time. We would, 
therefore, hold that there was no unreason- 
able delay and, consequently, the plaintiffs 
were not justified in refusing to take 
delivery. It may also be observed that at 
the date of delivery the prices of similar 
goods in Madras were considerably in excess 
of the contract price as appears from the 
plaint itself, and this may account for the 
plaintiffs not taking exception to the date 
of delivery. Even if there had been delay, 
we think the case would be governed by 
the principle in Braithwaite v. Foreign 
Hardwood Co. (1), but it is unnecessary 
to discuss that point. 

‘In connection with this contract there 
was acounter-claim by the defendants in 
respect of these 23 tons which were re-sold 
at the risk of the plaintiffs and loss accru- 
ed. . The learned Judge in his judgment 


‘did not specifically give a decree on the 


counter-claim but the application for review 
was subsequently made and in his order 
thereon he granted the defendants’ counter- 
claim. This is the subject-matter of 
O. 8. A. No. 55 of 1926. Itis not now con- 
tended, in view of thelearned Judge's order, 
that the review was not justified; but it is 
contended that the defendants were guilty 

(1) (1905) 2 K. B. 513: 74 L. J. K. B. 688; 92 L.T. 
637; 21 T, L, R. 413; 10 Com. Gas. 189; 10 Asp. M, O. 52, 
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Similarly in the letter - raed 
' application was based. 


if. 


of such grave delay in presenting their 
application for review thatit should have 
been rejected. The circumstances of the 
case are very peculiar. The trial closed 
somewhat hurriedly and the defendants 
gave up one of their counter-claims ‘in 
order to avoid. prolonging the trial over the 
Christmas vacation after which the trial 
Judge would not be available, and he was 
proceeding on leave to England until tha 
following July. From July till December 
the Counsel for the defendants waa absent 
iu England and his presence was absolutely 
necessary in order to justify the ground of 
review, for it was largely on the note 
endorsed on Mr. Mockétt's brief that the 
Notice of the defect 
in the judgment was given to the Registrar 
at a very early date and when the case came 
on for trial anaffidavit was filed by plaintifis 
stating that there was a note on the plaint- 
iff Vakil’s brief to a contrary effect and 
consequently Mr. Mockett's evidence was 
essential to the defendants. The applica- 
tion for review might have been’ filed 
together with an applieation for postponing 
proceedings for six months and possibly 
this would have been the better course, 
However,in the peculiar cireumstances of 
- this case, we are not prepared to-say that 
the learned Judge was wrong in holding 
ihat there was reasonablecause forthe delay 
in making the application. On the merita 
his review order is not disputed. 0. 8. 
Appeal No. 55 of 1926, therefore, fails and is 
dismissed with costs. 

The next contract relates to 260 kega of: 
naila, The first contention taken for the 
appellants is that these were not shipped 
within the proper time, namely within six 
weeks of the date of the contract, a refer- 
ence to the date concerned shows, that the 
shipment was within six weeks and there is 
no force in this contention, which was, 
therefore, given up. . 

The next objection taken is that the 
defendants were not justified in re-selling 
these nails at the plaintiffs’ risk. The 
price of the nails was payable in January 
1921 and as a matter of fact it was not until - 
the 27th of January that the bills were 
dishonoured. The nails were actually sold 
on the 28th of Apriland it is suggested that 
this delay of three months was unreasonable 
in view of the fact that the market was a . 
falling market and, therefore, the plaintiffs 
are not liable for the loss sustained thereby. 
It was argued that after the 4th November . 
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thers wad no réasón why defendants should 
mot have sold ss soon as they were aware 
of thedishonouring of the bills on 27th 
January. There “was however consider- 
able correspondence between’ the’ parties 
beginning in Décember, 1920; and going on 


till the end of March, 1921, and during ' 
this period the plaintiffs were asking for: 


time to meet the bills for various contracts 
entered into by them, giving as an excuse 
the fallin exchange and also the death’ of 
the father of a dealer to whom one of the 
consigaments iad” been sold. Finally on 
the 30th of March plaintiffs wired "In view 
of market declining do you recommend 
selling nails?" Defendants answered on 
the lst of April, “Nails, if you do not 
protest; we will sell on your account.” 
That was the endof the negotiations on 
the point andas the nails were actually 
sold by the National Bank of Indiaon the 
28th of April after sending due notice of 
the sale to the plaintiffs it. is impossible 
to say- that there: was any undue delay. 
This objection, therefore, fails. 

The last contention relates to a contract 
for hard spélter and it is contended that the 
plaintiffs entered intoa contract for 5 tons 
of spelter, whereas the defendants shipped 

“ double the quantity, namely, 10 tons, and, 
therefore, plaintiffs were not obliged to 
accept the whole amount. On the 25th 
of March ths plaintiffs sent a wire; ` 

“Ref, your tel. 16th Bars. 

Our specification Required. 

Willyou accept wire/nails (0/024-260 kgs) 

60 : Half the quantity 
‘Hard/Spelter£57 (0/)42-10 T)" 

In reply to that the defendant wired, 
“Wire/Nails : (0/0024-260 kgs) 
Booked order Hard Spelter (0/0042-10 T)” 
The difficulty arises in this case over 
the words “half the quantity,” the plaint- 
iffa contending that they meant half the 
quantity of hard spelter as specified in the 
list under No.0.0042,; such specification 
amounting to 10 tons. On the other hand 
the defendants say thatthe words ‘Half 
the quantity” would naturally refer to 
what proceeded it and although itis not 
suggested thatahalf of 260 kgs of nails 
was sent, yet they. took the indent for 
hard spelter tobe 10 tons. It is quite 

clear. thatthe ‘plaintifis really meant 5 

tons by their telegram as appearin aletter 


of the 25th March, 19:0, written the same: 


day as their telegram was despatched. It 


is also equally clear that the defendants - 


P. V, RAM & CO, *, JORN BHATT & CO. LTD, 


' they 
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read the order as belag for 10 tons ^ a3 is - 


‘shown in their reply telegram ofthe 2h. 


March. The plaintiffs letter ot- the 25th 
March was not received by the. defend- , 
ants until after the spelter had been ship» 
ped andin the meanwhile on the Ist of 


April the defendants’ sent out an order. ~ 


report Ex. © (5) in which they * said, 
“10 tons’ Hard Spelter...Booked at £27: 
c, i. f. etc.”. Apartfrom the telegram sent 
by the plaintiffs, their confirmatory indént 
of the 8th of April, 1920, is still mors- 
ambiguous. It runs as follows: "confirma- 
tory Indent No. 0042, Half the quantity. 

10 tons hard spelter; Madras usual 
quantity." ; 
This is certainly a very ambiguous state- 
ment as presumably the usual quantity as 
specified in Indent No. C0i2is 10 tons 
whereas they say they only wanted 5 tons, 
However this may be, we find that when 
the bills for payment of this order were 
sent out to Madras one bill was sent for 
the whole 10tons and this was accepted 
by the plaintiffs. No doubt ' payment was 
subsequently refused, but “when the bill 
was presented for acceptance the plaintiffs 
took no exception to the amount of goods 
shipped. They had information from the. 
defendants that 1U ‘tons were booked and 
later on that 10 tons had been shipped, 
but they took no exception to this relying 
solely on their letter of the 25th March 
bearing evendate with their telegraphic: 
order. In these circumstances it must 
be held that plaintiffs finding that 10 tons: 
had been shipped in pursuance of their 
order were prepared to receive that amount: 
and confirmed the contract. If that is so 
cannot now complain: that the 
shipment was notin accordance with the 

order. ; ; 

Ib is also possiblé to support this view 
on another ground, namely, that the plaint- 
iffs having used ambiguous terms in their 
order, terms which were misinterpreted 
by the defendants and such misinterpreta-- 
tion having been acted upon, it. is not." 
now open to the plaintiffs to contend that: 
they did not make the offer: as understood 
by’ the defendants. This principle and’ 
the cases supporting it appear in Leake on 
Oontracts at page. 155. . Whether, there- 
fore, the contract was subsequently ratifisd 
by the plaintiffs or was in order from its 
inception, it is clear that by non-payment 
it is plaintiffs that have broken the con- 
tract. . : - : . 
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The only other question to be dealt with 
now isthe question of whether three of 
the couuter-claims 
defendants were barred by limitation. On 
the face ofthem they are clearly barred: 
because the claim was not made till 
more than three years from the date of the 
cause of action. Defendants, however, 
rely on acknowledgments made by the 
plaintifs which save the bar of limitation 
aod itis not now suggested that these ac- 
kaowledgments are no proper acknowledg- 
ments such as would save limitation. The 
point that is taken in appeal is that the. 
defendants failed in their pleadings to 
apecify the actual documents on which 
they relied asa bar to limitation. This 
would have been a good plea to take vin the 
trial Court and it would then have been 
open tothe defendants to amend their 
pleadings if necessary. It was not so 
taken there and it cannot be taken now. 
The defendants have proved that their 
claim is not barred by limitation in view 
of these acknowledgments and we must 
accept that as proved, 

We may add her that the learned 
Counsel forthe respondents pointed out 
that there is no definite evidence to 
prove the amount of the counter-claim 
in respect ofthe 23 tons of bars. The 
trial Judge has given a decree for 
Rs, 4,168-7-9 apparently based on certain 
figures before him and no objection has 
been taken in appeal to the amount. 
We must take it, therefore, that the figure: 
is one accepted by both parties and confirm : 
it accordingly. ; 

In the result, both the appeals 
missed with costs. 

V.N. V, 


are dis- 


Appeal dismissed. 
MADRAS HIGH COURT. 
APPEALS Sorts Nos. 257 or 1923 ano 163 
-OF 1924. 

January 4, 1927. 
Present:—Justice Sir C. V. Kumaraswami 
Sastri, Kr., and Mr. Justice Curgenven. 
PANOHANADAM PILLAI AND OTRE48 
—PLAINTIFF3— APPELLANTA 
versus 
PARVATI AMMAL AND OTHERS— 
DgrENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 92 -Suit 
for scheme—Temple and kathalai properties, single 
scheme for, whether can be framed—Appointment of 
additional trustees—Power of Court to vary terms of 
original deed of trust,. ar 

Phara is a well-recognised difference between the 


PANOHANADAM PILLAI V. PARVATI AMMAL, 


put forward by the. 


049 


propartiés belonging to an idol dedicated absolutely . 
to it, which form the properties of the temple, and 
the kattalais or. subordinate trusts whereby pro. 
portiss have been endowed by worshippers for 
sp3cial objects very often with special trustees tq 
administer the trust  [p. 631, col. 1.] 

Where a suit is filed for framing a scheme, - 
separate schemes. must be framed for the temple 
and kattalat properties inasmuch as under a singla 
scheme for both sets of ‘properties there is real 
danger of the kattalat properties being diverted to 
the general use of the temple. [ibid.] 

Although in cases of disputed succession ta 
hereditary trusteeship. or in cases where the office 
of trustze is to be filled up owing to the death or 
removal of a trustee, the terms of dedication or the 
usage followed, must receive every consideration and, 
are not to be departed from except for any cogent 
‘reasons, yet for the proper administration of trusts 
and the prevention of abuses or-opportunities for 
breaches of trust, the interest of the institution 
ought to bethe prime factor, and where in a suit 
under s. 92 of the Code for the framing of a schema, 
the interests of the institution demand it, there is 
nothing to prevent the Oourt from appointing 
additional trustees in the place of a sole trustea 
under the terms of the deed of foundation so long 
as the rights of the members ofthe family to take 
partin the management can be given due effect ta 
without detriment tothe intereats of the institution, 
[p. 651, cols. 1 & 2.] f . 

The Oourt has, therefore, power to vary the termg 
of the original trust as to devolutions of trusteeship 
or the usage of the institution of trust.if in the 
opinion of the Court it is necessary in the interests 
of the temple to make such a variation and the trust 
will suffer by a rigid adherenee to the terms of the 
grant or the usage ofthe institution as regards the 
appointment of trustees. [p. 651, col. 2} 

Mahomed Ismail Arif v. Ahmed Moolla Dawood 
(11), applied. . E ; 

- Appeal against the preliminary decree, 
dated the 27th April, 19:3, and the final 
decree dated the 9th February 1924 , res- 
peetively, of the Court of the Subordinate 
Judge, Mayavaram, in O.8. No, 7 of 1921 
and of the Court of the Subordinate Judge, 
Tiruvalur, in O. S. No, 3 of 1923 ; 

Mr. T. V. Venkataramier, for the Appel- 
lants. | 

Mr. T. R. Ramachandrier, for 
spondents. 


JUDGMENT.—These appeals arise 
outofa suit filed under s. 92 of the Civil 


the Re- 


' Procedure Code for a scheme in connec- 


tion with ‘the Tiruppayathanathaswami 
temple, for the removal of defendants Nos. 
1—4 who are the trustees, and the appoint- 
ment of new trustees in’ their place, for an 
account and for other reliefs. ut 
The temple has properties ofits own and 
also kattalai properties endowed from time: 
to time by the ancestors of the 2nd ‘appel-- 
lant in A. 5. No. 163. The relationship of 
the persona who endowed the kattalai ‘is 
set out at page 20 of the lower Court's 
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judgment. At a partition between the: 


membara of this family entered into on the 


15th of October, 1878, and evidenced by: 


Ex: I, properties worth Rs. 7,200 at the 
^ time were set apart for a kaitalai in the 
temple. The objects are mentioned in the 
deed Ex. I, butit is not necessary to refer 
to them as there is no dispute about them. 
The materiel portion of the partition deed 
as regards the setting apart of the proper- 
ties and tha devolution of trusteeship runs 
. as follows:— 

“As the properties worth this sum of 
Rs. 7,200 have been set apart in common for 
conducting the said [charities for the said 


Thiruppathanathaswami, the miras alone ` 


of the said lands should always stand in the 
name of the said. Tiruppathanathaswami. 
Now Sabapathi Pillai who is the head of our 
family should be dharmakartha and should, 
from now conduct the above mentioned 
charities with the incomes from the said 
lands and with the said amount in cash, 
When the said Sabapathi Pillai gets weak 
in body, he should with full will appoint 
one who is competent to conduct the said 
charities and who could be acceptable to 
Sri Thirupathanathaswami deity, from out 
of the sufficiently aged male members of 
our familyas dharmakartha and he should 
conduct the said charities. If without so 
appointing, the persons who are dharmakar- 
thas die, the person who is then the head of 
ourfamily,shouldtakeupthedharamakartha- 
ship and should conduct the said charities. 
Thus, only one person out of the descend- 
ants of our family sons, grandsons eto., 
should be conducting the said charities, 
subject to the said conditions. Except the 
male members born in our family, persons 
who might become related to our family 
and their deacendants and strangers should 
not beappointed as dharmakarthas and the 
said person should not conduct the said 
charities. Persons who act as dharma- 
karihas should manage thesaid immoveable 
properties and should conduct the said 
charities only with the incomes therefrom 
and should not in any way alienatethe' said 
immoveable properties, Namasivaya, the 
father of the lst plaintiff,added to thekatielai 
properties end executed a Will Ex. 1I dated 
the lith January, 1895. The land was 6 
mahs and 93 kulies in extent. After reciting 
that he has set apart this land for the 
evening katialai of the god he appoints 
Venkatachala Pillai 3rd defendant's father 
in the suit as trustee. The material por- 
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tion ofthe Will runs as follows:—"I have 
set apart for the said Tiruppathanatha- 
swami evening kattalai and Venkatachala . 
Pillai residing in the said Thirupathangudi 


. Bhall be the dharmakartha and he should 


without alienating in any way, the said 
properties and with what remains of ihe 
income received every year after paying 
the sirkar kist, arrange for preparing every . 
day samba for the neivathiam of the even- 
ing hattalai, as stated above and, after the 


‘neivathiam is over, should distribute ‘that 


food to pilgrims and should keep proper 
accounts. The said Venkatachala Pilllai 
should alsolook after the kattalai charity 
already set apart in the said Thiruppathan- 
gadi for ochikalam Arthajamam‘and Vaiska 
Utsavams of Tiruppathanathaswami by 
our ancestors. -After the said Venkatachala 
Pillas the said charities should be adminis- 
tered according to the terms set out in the 
partition deed which has been left by the 
ancestors. The trustees of the  kattalai 
after the partition deed were Sabapathi 
Pillai who was appointed under Ex. I his 
younger brother, Chockalingam Pillai, 
Ramanatha Pillai of the lst branch. 
"Venkatasami Pillai, of the 2nd branch and 
Panchanadam the 3rd defendant. So that 
from 1873 the kattalai was managed by one 
member of the family. The Subordinate 
Judgefound that the 3rd defendant was 
guilty of breaches of trust and removed 
him. The 31d defendant fled Appeal No. 
257 but that appeal has not been proceeded 
with and has been dismissed by us with 
costs. 
the 3rd defendant. 

-The only question argued in Appeal No. 
163 is whether the Subordinate Judge was 
right in framing one scheme for the temple 
properties and the kattalaz properties 
vesting all the properties in three trustees. 
It is argued by Mr. T. V. Venkatarama Iyer 
for the appellant that the Subordinate 
Judge had no power to appoint three 
trustees for the kattalait properties or to 
make it possibly for a stranger or strangers 
to be trusteesof the kattalat, that he was 
bound to adhere to the provisions in 
Exs. Í and II as regards the devolution of 
trusteeship and that the kattala? properties 
ought to be kept separately with separate 
trustees and, if necessary, aseparate scheme 
of management. He agrees. that if the 
interests of the temple require it, there 
should ba a committee of supervision over 
the kattalai trustee but that in no even 


So that we are not concerned with . 
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ean the kattalai trustee be a person who is 
not a member of the family nor can there 
be more than :one person as trustee As 
regards the scheme whereby the kattalat 
properties and temple properties are practi- 
cally, treated as one unit with a joint trustee 
I agree with the contention of Mr. Venkata- 
rama Iyer and think that there should be 
a separate scheme forthe kattalai proper: 
ties, Thekatialai properties are devoted 
under Exs, I and II to certain special 
objects and although all the praperties may 
vest in the idol, still the difference is well- 
recognised between the properties belong- 
_ing to the idol dedicated absolutely to , it 


which forms, if I may say so, the pro-. 
perties of the: temple and the kaítalais. 


orsubordinate trusts whereby properties 
were endowed by worshippers for special 
objects very often with special trustees to 
administer the trust. Thére is a real 
danger as pointed out by Mr. Venkatarama 
Iyerthat under the present scheme the 
kattalai properties may be diverted to.the 
general uses of the temple. I think that 
the scheme should be modified by making 


the present scheme of the Subordinate. 


Judge, & scheme for the temple properties 
proper and by adding a separate scheme in 
respect of the kattalai properties. Thenext 
question however is one. which raises some 
difficulty. The Subordinate Judge. has 
unfortunately given no reasons for ap- 
pointing three trustees for the  kattalai 
properties. One thing however is clear 
that the 3rd defendant has been guilty.of 
gross breaches of trust, extending over a 
number of years, and it isinthe interest of 
the kattalai which comprises properties of 
eonsiderable value that there should be a 
scheme, whereby future breaches of trusts 
may be put an end to or at least minimised. 
As regards the power of the Court to ap- 
point additional trustees to the kattalai, 
I am of opinion that while in cases of 
disputed succession to hereditary trustee- 
ship or incases where the office of trustee 
is to be filled up owing to the death or 
removal of a trustee, the terms of dedica- 
tion or the usage followed, have to receive 
every consideration and are not to be 


departed from except for any cogent reasons, . 


yet for the proper administration of trusts 
and,.the prevention of abuses or opportuni- 
ties for breaches of trust, the interest of 
the institution ought to be the prime factor, 
and that where in a suit under s. 92 of the 


Code for the framing of a scheme the in- 
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. terests of the institution demanded it, there 


is nothing to-prevent the Court from 
appointing ‘additional trustees in the place 
of a sole trustee so long as the ‘rights of the 
members of the family to, take part in the 
management can be given due effect to 
without detriment to the interests of the 
institution. 


The cases cited ‘by Mr. Venkatarama Iyer 
do not, in my opinion, go to the length ` 
of laying down the principle that in suits 
dor a scheme the Court has no power to 
vary the terms in the original trust as to 
the devolution of trusteeship or the usage 
of the institution of trust if, in the opinion 
‘of the, Court, itis necessary in the inte- 
rests of the temple to make such variation.’ 
It seems. to me that while every res- 
pect ought to be paid to the wishes of the 
founder of the ‘charity ‘as regards the 
devolution of trustéeship the interests of 
the trust ought to be the primary and 
paramount consideration. In Gossami 
Sri Gridhariji v. Romanlalji Gossami (1) 
it was held that under Hindu Law the 
office of the shebait i& vested in the heir 
or heirs of the founder or the: thakur in 
default of evidence that he has disposed 
of it otherwise or that there has been some 
usage or course of dealing showing a dif- 
ferent mode of devolution and -that the 
grandson of the founder was entitled in 
preference to a. collaterally descended 
member ofthe founder's family to claim 
the shebaitship. Here the dispute was 
between two members of a family as re- 
gards thetrusteeship. Their Lordships 
of the.Privy Council in dealing with the 


-question of succession ‘observe as follows : 


“ According to Hindu Law, when: the 
worship of a thakur’ has been founded, 
the shebaitship is held to be vested in 
the heirs of the founder, in default of 
evidence that he has disposed of it other- 
wise, or there has been some usage, course 
of dealing, or some circumstances to show 
a different mode of devolution. ` This 
principle is illustrated by the decision in 
the case of Peet Koowar v. Chuthur Dhareé 
Singh (2) and in the present case some of 
the learned Judges of the High. Court 
have affirmed it, while none has expressed 
dissent; from it. One -learned Judge 
thought that the principle does not apply. 


(1) 17 C. 3; 161. A. 137; 13 Ind.Jur.?1l; 5 Sar. P. 
0. J. 350; 8 Ind. Deo. (s. s.) 541 (P. O.). - 
,. (2) 13 W. R, 396; 5 B. L. R. 181. 
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to this case, because Daoji was not the 
founder of the Oalcutta worship. But their 
Lordships adopt the view of the other 
Judges, and holding that the mortal Daji 
was the founder, they must also hold that 


the plaintiff is, by general law, the she-' 


bait of that worship.” Sethuramaswamiar 
.v. Meruswamiar (3) was a case where the 
family owned’ private properties ‘and also 
properties which were dedicated toa car- 
tain trust. Their” Lordshipsof the Privy 
Council held that both the grant and the 
usage of the institution showed that the 
trusteeship was in one member of the 
family .only and that the principle -to` be 
applied in determining who was to be the 
trustee was laid down in Jaafar v. Aji (4) 
and Trimbak v. Lakshman (5) Mr. Venka- 
tarama Iyer relied on the following passage 
of their Lordships at page 305*; “ The 
headship ofa mut! is not a matter-of par- 
tition, Indeed, the plaintiff admits ‘that 
he has no claim to share in it. This 
being so, it appears to their Lordships 
that the intention of the founder must be 
deemed to have been that his religious 
charities: should be administered by the 
man who was head of the mutt, to 
which office the eldest son of the previous 
holder would naturally succeed, the office 


being indivisible’ among the members of. 


the family, and the principles to be appli- 
ed being those laid down in the case of 
Jaafar v. Aji (4) and further approved in 
Trimbak v. Lakshman (5). This being so, 
there was no jurisdiction in the Indian 
Court to settle a scheme, the only object 
of which would be to take awaythe sole 
power of management from the eldest son." 
In this case the dispute was between the 
members ofa joint family as to who was 
to'be the trustee. There was no question 
of any mismanagement nor was any scheme 
prayed for under s. 92 of the Oode, the 


only question . being whether the éldest. 
member of the family was to be the sole, 


trustee or whether the other members of 


family were entitled.to the office. Ayis-. 


waryanandaji Saheb v. Siwaji Raja Saheb 
. (6) was.a case of dispute between the mem- 


(3) 43 Ind. Cas. 806; 41 M. 296; 7 L, W. 22; 4 P. L. 


W.91; 344 ML. 
231; 22 C. W. N. 457; 20 Bom. L. R. 514; 45 L A.1 


(P. 0).  - . 
(4) XM. H. C. R. 19. 
(5) 20 B. 495; 10 Ind. Dec. (N. s.) 894. TS 
(6) 92 Ind Oas. 928; 49 M. L.J.5368; A.I. R. 1926 
Mad 84;49 M.115.. - A : 
*Page of 41 M.—[Ed.] i 
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bera of the Tanjore Raja's family as re-- 
gards the trusteeship of the Tanjore Palase - 
Davasthanam: properties, In Goswami 
Puran Lalji: v. -Ras ` Behari ‘Lal (7) the - 
question was whether a widow who- sùo- 
ceeded as heir to her husband who created ` 
an endowment and nominated a person as - 
manager of the endowed property can by- 
Will dispose of -the- managership ‘of the 
Trust where there was au heir of the set- 
tlor who claimed it ànd Piggot and Walsh, 
JJ., held that.she had no such power, 
Kandasami Iysr v. Sivachidambaram Chet- ^ 
tiar (8) was a` suit under s. 92 of the Code 
and related to certain kattalais-and the 
question arose whether the temple com- 
mittee had rights of supervision over the 
kattalais and it was held that they had: no 
such control In this case, the hereditary 
trustees were not removed but the Subor: 
dinate Judge framed a scheme. No ques- ` 
tion arose here asto the power of the 
Oourt to appoint additional trustees, 
Several English cases have been cited to 
show that where a deed of- trust has made 
provision for the appointment of trustees, 
Courts will not alter it. The law is thus 
stated by Tudor on Charitable -Trusts at 
page 326. '" Where the founder of a 
charity has vastedthe administration or 
patronage thereof in & person, the Court 
will not appoint néw trüstees so long as 
there are any heirs.” In Halsbury's Lawa 
of Hogland Volume IV page 266, the 
author observes: “If the founder ofa. 
charity has constituted a person: and his 
heirs as trustees, the Court will not ap- 
point new trustees while any heirs are 
living. Proofof heirship in such cases 
need not be strict.” j 

Turning to the cases cited, In re Tem- 
pest (9) was a case where a testator by a 
Will created certain trusts, appointed 
trustees and made provision for’ future 
appointments. Oneofthe trustees appoint- 
ed by the testator died and the surviving 
trustees could not agree to the choice of 
a new trustee. The only question there 
was as to the principles on which the 
Court should appoint new trustees. It 
was held thatin appointing new trastees ` 
the Court will have regard to the wishes 


(7) 67 Ind Oas. 323; 44 A. 590; 20 A. L. J. 527; 4U. 
P. L. R.(AJ) 119; A. IR. 1922 AIL 285. 

(8) 70 Ind. Oas. 598: (1922) M. W. N. 704; 16 L. W. 
340; A. I. R. 1923 Mad. 209; 3L M. L. T. 317. . 

(9) (1868) 1 Oh. A. 485: 35 L. J. Oh. 632; 12 Jur. 


* (N. 8) 539; 14 L, T7688; 14 W. R. 850. 
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of the author of the trust expressed in, 
or plainly deduced from, the instrument 


creating it, and also to the question whe- 


ther the appointments will promote or 
impede the execution of the trusts, and 
Forster v. Abraham (10) was a case where 
a testator by a Will devised properties in 
trust, appointed trustees and gave the 
surviving trustees power to appoint new 
` trustees, and the question arose whether 
a trustee was validly appointed in pur- 
suance of the power so as to convey pro- 
perties, Sir G, Jessel, M. R., after refer- 
ring to In re Tempest (9) observed that 
if the testator had given definite instruc- 
tions in his Will, those would have amount» 
“ed to declarations of intention which the 
Court could not have disregarded. These 
cases, in my opinion, do not apply to 
cases where the Court is called upon to 
frame a scheme for the management of a 
publie charitable trust and the dispute 
is not purely. one between rival claimants 
to the office’ of trustee. Section 92 is 
quie general and empowers the Court to 
remove trustees and to appoint new ones, 
No doubt in making the new appointment 
Courts will not ordinarily depart from 
the usage of the institution or the direc- 
tions in the deed of trust but that is not 
the.same as saying that a Court has no 
power to do so wherein its opinion the 
trust willsuffer by a rigid adherence to 
the terms of the grant or the usage of 
the institution as regards the appointment 


of trustees, It may be that a deed of 


trust framed several years ago does not 
meet the requirements ofthe institution 
at presentand to hold that the Court 
js bound to lookon without any power 
to remedy any breach of trust or the pros 
` per administration of the charity would 
in my opinion, require very . strong &uthor- 
ity. 

Tbe decision of their Lordshipsof the 
Privy Council in Mahomed Ismail Ariff 
v. Ahmed Moolla- Dawood (11) is in my 
opinion authority for holding that the 
power of the Court is not fettered as con- 
tended for by Mr. Venkatarama Iyer. The 
case no doubt relates to a wakf but the 


(10) (1874) 17. Eq. 351; 431. J. Oh, 199;.22 W.R, 


'(11) 35 Ind. Cas. 30; 43 O. 1085; 14 A. L. J. 741; 
(1918) 1 M. W. N. 460; 20 C. W. N. 1118; 20 M. L. T. 


: 110; 18 Bom, L. R. 611; 31M. L. J. 290; 24 O. L. J.198; ' 


AL. W.289; 9 Bur, L. T. 141, 8 L, B; R, 617,43 L À, 
- 427 (P. O). T 
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principles apply, I think, equally to all 
public religious and charitable trusts. 
After referring to.s, 539 of the old Code 
(corresponding to s. ¢2 of the new Code) 
and pointing out that the question for 
determination was not the conflict of rights: 
of individuals buta consideration of the 
best method for fully and effectively car- 
rying out the purposes for which the 
trust was created, their Lordships observe 
"In giving effect to the provisions of the 
section and in appointing new trustees 
and settling a scheme, the Court is entitled 
to take into consideration not merely 
the wishes of the founder, so far as they 
can be ascertained, but also the past history 
of the “institution, and the way in which 
the management has been carried on here- 
tofore, in conjunction with other existing 
conditions that may have grown. up since 
its foundation. It has also the power of 
giving any directions and laying dcwn any 
rules which might facilitate the work of 
management, and, if necessary, the ap- 
polntment of trustees in the future." 

So far as this Court is concerned, it hag 
also exercised yery wide powers in deal- 
ing with suits under 8. 539 of the old. 
Code or s8. 92 of the new Code, In Sitha- 
ram Chetty v. Subramania Aiyer (12) 
which related to the famous Srirangam 
temple, the: Court (Sir John Wallis, C. J., 
and Seshagiri Iyer, J.,) appointed two 
additional trustees for the better manage- 
ment ofthe temple though there were 
hereditary trustees, whose hereditary right 
was not denied by the plaintiff, and also 
made the future trusteés including tha 
hereditary trustees hold office only for 
five years. I may also refer to Veerard« 
gava Thathachariar v. Srinivasa Thatha- 
chariar (13), Zemindar of  Kalahasti v., 
Ganapathi fyer (14), Muhammad Wahab 
Hussain v. Abbas Hussain (15) and Dharam 
Dass v. Sadho Prakash (16). 

In the present case there has been 4 
long course .of mismanagement and al-. 


though there were adult members of the 
family, none of them seem to have taken 


any interestin seeing that the trust was 
properly administered till the let plaintif, 


(12) 321nd. Cas. 211; 39 M. 700; 80 M, L. J. 20; 19 
M. L. T.-25; 8 L. W. 43.. 
d 16 Ind, Cas. 225; 23 M. L, J. 134; 12 M. L. T, 
(14) 48 Ind. Oas. 897; (1918) M. W. N. 555, 

(15) 71 Ind. Cas. 280; 4 P, L. 1. 326; A. TI, R. 1929 
Pat. 420. ` f 

'(16) 40 Ind, Oas, 177, 
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the daughter of one ofthe deceased trus- 
tees Namesivaya thought it fit to file the 

` present suit in conjunction with the 

second plaintiff who was an outsider and 

, a worshipper. I think that in the inter- 
ests of the temple two additional trustees 

should be associated witha member of 

the family. ‘I think so far as kattalai is 
concerned it would be sufficient if there 
is a scheme which provides for there be- 


ing three trustees one of whom shall be ` 


& member ofthe family, that in the ab- 
sence of any members in the -agnatic des- 
cent the Court may select one from the 
members of the family descended from a 
female that the kattalai properties should 
vest in the idol but should be managed 
by, the katialai trustees appointed, that 
such trustees shall keep correct ‘accounts 
and submit the same to the trustees of 
the temple in.casa the; trustees of the 
temple are different .from the kattalat 
trustees, that the trustees of the kattalai 
‘shall be nominated by the authority for 
the time being under the scheme entitled 
to nominate or appoint trustees to the 
' temple with the same qualifications for 
“trusteeship and the same rules as to dis- 
tissal. or vacating office and that the other 
portion of the scheme shall mutatis mutan- 
dis apply to the’ kattalat trust. The 
present scheme will be modified by omit- 
“ting from the sechéme asregards the tem- 
ple properties any reference to kattalai. 
The parties will bring a scheme on the 


: above lines. As regards costs I think 


this is a case where each party should bear 


' his own costa: , MR 
WN. ‘Scheme modified. 


MADRAS HIGH COURT. 
- Qsvonp Ovit APPEAL No. 597 or 1926, 
Vn September 29, 1927. 
Presént:—Mr, Justice Srinivasa Ayyangar 
' “and Mr. Justice Curgenven. 
. GUNTUR SRIRANGAM AIYANGAR 
AND OTSERI—DEFENDANTS — APPELLANTS 
) versus ’ 
VENGU AMMAL-—PrAINTIEF— 
RESPONDENT, d 


Hindu Law-—Will—Uonstruction—Direction. to exe- ` 


cutors to have adoption made, implied authority to 
widow—V alidity of Will., 

Where a Hindu, by his Will, authorised his exe- 
cutors to have e certain bay adopted after’ his life- 
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time and to have his funeral.rights.performed by 
him, and'in case the father of the boy raised any 
objection to give his son in adoption, in the said 
manners, the executors were authorised to get a proper ^ 
son elsewhere and to get him adopted: d 

Held, on a proper construction of the Will,'that 
the power to adopt was not given'to the executors 
themselves so as to make the Will invalid, and that - 
the authority to the widow to adopt. must be neces- . 
sarily implied in the direction to the executors’ to 
ae P adoption to be made by the widow.’ [p. 653, 
col. 2, EC : es Q7 

Second appeal against a decree of 
the Court of the Subordinate Judge, 
Ramnad at Madura, in A. S. No. 61 of 1924, : 
preferred against that of the Court 


-of the Principal District Muasif, Srivilli- 
-putéur, in O. S. No. 403 of 1921. e 


Messrs, . T. M. Krishnaswami Iyer and K. 
V. Srinivasa Aiyar, for the Appellants. 
Mr. K. Rajah Aiyar, for the Respondent, 


JUÜDGMENT,.—The : short point 
for determination in this second appealis 
whether the lower Appellate Court was right 
in reversing the judgment of the District 
Munsif on the ground thatthe Will of 
one Srirangam Tirumalai Aiyangar, the 


: deceased husband, of the plaintifi-res- 
- pondent was invalid in law and inopera- 


tive to divest the widow of her right to 
succeed to her husband's estate on the 
ground of intestacy, It may be pointed 
out inlimine that a great deal of the 
argument before us was directed to the 
question whether on a proper construction 
of the Will itself and the directions and 
dispositions therein contained what were 
the rights, if any, of the plaintiff. 

“Our attention was somehow failed to 


‘be drawn by oversight-to the fact that the 


cause of actionset.out in the plaint was 
merely for possession ofthe estate onthe 
ground that the Will was not genuine and 
valid, and that, therefore, she was entitled 
to succeed to the estate practically on the 
basis of an intestacy and thatno reliefs were 
claimed by the plaintiff even in the alter- 


. native: on & proper construction of the Will 
itself and the various ‘clauses therein. To 


put briefly, the plaintiff's claim was against 
the Willand not under the Will. Though 
after hearing the arguments in the case 
we were disposedto adjudicate about the 
rights of the plaintiff under the Will, 


“as obviously it would be to the conveni- 


ence of all parties so-to do, still when 
we found that the'cause of action on which 


: the plaintiff has brought the action wag 
. no under the Will, it became very doubt. ` 


ful whether any decision by uw on ang 
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such basis would even be regarded as 
useful, mot to say binding. 

We, therefore, directed the case to be 
posted again for being spoken to, and 
when we drew the attention of the learned 


practitioners on both sides to- this aspect, ` 


both of them agreed tothe view that no 
adjudication of the. plaintiff's claim as 
under the Will was called for. 

. We might also note that the learned 
Vakil for the plaintiff-respondent did not 
even invite us to give any adjudication 
after allowing the plaintiff to make the 
necessary' amendment in the plaint. 

In this state of things no. questions 
arise regarding the. rights, if any ofthe 
plaintiff under the Willand we have only 
to see whether thelower Appellate Court 
was right in holding thatthe Will waa 
‘invalid though genuine. Asboth the lower 
. Courts have found the Will to be genuine 
and no arguments have been adduced 
before us to the contrary, we must proceed 


on the footingof the Will being genuine.. 


The ground on whieh the lower Appellate 
Oourt has held the Will to be invalid may 
‘be briefly stated thus. 
are appointed under-the Will and directed 
‘to take possession of the estate it is really 
for the purpose’ of holding the estate, 
managing itand delivering it over to a 
‘son to. be- adopted to the deceased testator 
according to the:Willon such adopted 
Bon attaining his majority. 

If it is now clear that no such adop- 
‘tion could possibly be made, then it 
follows that’the purpose for which the 
‘property is to be held by the execütors as 
trustees fails entirely and, theréfore, there 
being no valid disposition ‘of the pro- 
‘perty by the testator, it is real case of 
‘intestacy. Thereis nothing wrong in the 
logic of such an argument, provided the 
‘premises are not open to question. The 
learned Subordinate Judge in the Court 
below has come tothe conclusion that it 
is now clear that no valid adoption could 
possibly be made to the testator for 
two reasons; firstly, because there is ‘no 
. power given by the testator under the 
"Will to the widow to make an adoption, 
and secondly, power to adopt is given 
to the executors, and under the Hindu 
Law it is only a widow that can adopt 
to her husband end the executors have no 
power to make any adoption to the 
deceased. 

It-is these conclusions based on the con» 
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structions of the document that have been 
attacked. before us by Mr..T. M, Krishna- 
swami Aiyar learned Vakil for -the ap- 
pellants... We cannot help regarding this 
construction of the document by the 
learned Subordinate Judge in the .Court 
below as hopelessly wrong. The clauses 
in the Will referring to. the adoption 
have been translated thus. In aecordance 
therewith I have hereby authorised the 
said executors to have the said Srinivasan 
son of Govindasam Aiyangar adopted after 
my lifetime and to have my funeral rights 
performed by him. In case thesaid Govinda 
Aiyangar raises any objection to give his 
son in adoption in the said manner, the 
executors are authorised to seek fora 
proper: son elsewhere and to get him 
adopted. Though the original of the Will 
is in the Tamil language and we have 
perused the same carefully, we must ex- 
press our satisfaction that the translation 
into English of this document by the Court . 
is thoroughly accurate and quite catis- 
factory., Taking the English translation, 
it is impossible to hold that the power 
to adopt is given to the executors, They 
are not asked to adopt but to "have the 
said Srinivasan adopted and if that-boy 
should not be available, the executors are 
directed to get some other boy adopted, 
The  Tamil.'expressions are "(Eduthu 
vithu nadathivikka (Thakundha Pillaiji 
sweckaramaha ajouthu ukkarum). Why or 
how in the face of such language, the 
Subordinate Judge came to hold that 
the power to: adopt was given. by the 
testator to the executors it is difficult to 
understand. The difficulty is enhanced 
and not decreased. when we take into 
consideration thatthe Subordinate Judge 
hes himself referred to a .passage froma 
decision of their Lordships of the Judicial 
Committee which runs as follows, . 

“That no one can adopt a son to a dead 
man except his widow is such a rudis 
mentary principle-.of Hindu Law and 
one 80 Constantly occurring in ordinary 
life, thatit is difficult to suppose any 
educated man to be ignorant of it,” In 
the present case, however, it is not even 
necessary to have recourse to any such 
consideration. The language is perfectly 
clear, It is the casualform of the verb 
that is used and the executors are directed 
not to take in adoption but cause an 
adoption to be made, The lower Oourt 
was clearly wrong in holding that the 
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power to adopt was given by the testator 
to the executors. Nextly as regards the 
ground that no-power to adopt has given 
to the widow, it seems to us that the 
very sentence quoted by the Subordinate 


Judge fromthe judgment of their Lord- | 


ships of the Judicial Committee is. suff- 
cient to indicate what is necessarily iniplied 
in à direction to the executors to cause 
„an adoption to be made. How can the 
, executors cause an` adoption to be made 
except by the widow? It seems .to us 
that the contrary -is really -unarguable 
and we may add that the learned Vakils 
for the respondent have practically intimat- 
ed to us that they themselves regarded 
the .position as  unargüable having re- 
gard to the language employed. 

In these circumstances it follows that the 
decision of the lower Appellate Court with 
regard to the invalidity of the Will is 


. wrong. 


If, then, under the Will an adoption 
could legally be made at any time, it is 
impossible at present tosay whether an 
‘adoptiomwould or would notcome to bémade 
and so long as the widow lives, there is the 
possibility of the adoption‘being effected; 
and even though the widow may now 
have resolved not to adopt, itis possible 
that she might change her mind and take 
in adoption; 

The orly points argued by the respond- 
ents related to her rights, if any under 
the Willand as already stated no adjudica- 
tion can be made with regard thereto in 
this action. ^- 

In the result the appeal is’ allowed and 
the judgment and the decree of the lower 
Appellata Court are reversed and set aside 
and the judgment: and decree .of the 
' District Munsif are restored. The respond- 
ent willpay the appellants their costs also 
in this and the lower Appellate Court. 

VNV 


JANG A. Appeal’ ‘allowed, 
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MADRAS HIGH. COURT. : 

Civiu Revision Peririon No’ 1360 oF 1925. 

November 8, 1927; i 
Present:—Mr. Justice Devadoss. 
RAJAH SAHEB or VIZIANAGRAM—- : 
PETITIONER 
| versus 
Tue SUB-COLLEOTOR or 
BERHAMPORE-—RESPONDENT. 

Praetice—A pplication-for copies of records i in, Courl 
—Search fees, whether can be levied. 

A Court has no jurisdiction to direct search fees 
to be paid by’ a party applying for copies of records. 
in Court. When such an^ application is made, 
that is required by a party is to supply stamps for . 
copies and if the required number of copy stamps 
are supplied, it is the Court’ a-duty to furnish copies 
asked for, 

Petition, unders. 115 of Act V of 1908 and. 
B. 107 of the Government of India Act for re- 
vision of thé order dated the 5th September, 
1925, of the Court of -the Sub-Collector, 
Berhampore, in No. 3350 of 1925. 

Mr. S. Venkatesa Iyengar, for the-Peti« 
tioner.. ` 

The Adyocate- General, for the Responds 
ent. 

JUDGMENT.—Thisi is. an application - 
to revise theorder of the -Sub-Collector of 
Berhamporé demanding search "fees for 
supplying. copies toa -party, It is difficult 
to see under. what provision of law the 
Sub-Collector directed search fees to be 
paidby a party applying -for copies of 
records in his Court. There is no provision 
of law àndthereis nothing in the Civil 
Rules of Practice or in any rule which 
governs the procedure in’ Civil Courts, : 
authorising the levy of search fees. for 
Whén an 
application is made,all that is required by 


‘a party is to supply stamps for copies and 


if the required number of copy “stamps 
are supplied, it is the QOourt's duty to 
furnish copies asked for. The “order of 
the Sub-Oollector is clearly without juries 
diction and is, therefore, set aside and the 
Sub-Collector will direct his office te 
furnish such copies as the parties may 
require on their ‘furnishing ‘the ‘copy 
stamp papers. If such illegal orders are 
passed, this Oourt will: consider whether" 
the officer passing such orders should not 
be made to pay the costs of an application 
of this kind, 


MU NY Order set aside, 
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: SIND JUDICIAL COMMIS-: 
i SIONER’S COURT. - 
ORIGINAL O1viL JUDIOIAL MISCELLANEOUS 
No. Lor 1927. 
February 10, 1928. ` 
Present:—Mr. Rupchand Bilaram, A. J. c. 
VASANBAL Areracahr 


; RADHIBAI_Orronaer, j 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
vr. 4,6,7—Leave ‘to sue in forma ajar Tamla 
of notice to oppdnent—Subsequent i inquiry, if restricted 
to question of ‘pauperism only—Power of Court, to 
examine applicant on merits. 

. When an application is made.for permission to sue 
as a pauper, the Court has‘a. discretion to examine 
the applicant on the merits of the. case, both before 
and after the issue of a notice to the opponent under 
r. 6 of O. XXXIII of the Civil Procedure Oode, 
though the opponent has no right to claim to ex- 
&mine the applicant on the merits of the claim, 
after the issue of such notice. [p: 660, col. 1.] 


In ihe matter.of Gunga Dass Adhikaree (3) and: 
Tarramoney Dabee v. Hurro Mohun Chatterjee (4), 


relied upon. 
- Jogendra Narayan Ray v. Durga Charan Guha 


Thakurta (5), Shauran Bibi v. Abdus Samad (6) and. 
Muhammad Nasrullah v. Muhammad Shukwrullah (Th. 


distinguished, : 
. Mr, Assudamal Rewachand, for the Appli- 
cant, 

Mr. Mengliraj Kalumal, 
nent, 

| ORDER:—I am- invited i in this Rule to 


foi the- Oppo- 


set aside the-order which: purports to- have 


been:made ‘by the Additional Registrar of 
this Court under O. XXXIII, r. 7, Civil 
Procedure Code in the exercise of his dele- 
gated powers. The applicant is a parda- 
tashin lady. Her application for permission 
to gue asa pauper has passed the preliminary 
stage contemplated by r/4;and' in answer 


- toa notice issued under r. 6 the opponent 


has objected to: the application to sue in 
forma pauperis being granted. ` For the 
purpose -of proving her pauperism, the 
applicant has tendered herself as a witness 
and is being examined at her house on 
commission. The opponent “has obtained 
leave from the learned Additional Registrar 
to cross-examine: her not'only on the points 
on which she has.been- examined-in.chief, 
but also on the question whether she. has à 
subsisting cause of action or not. It is 
against that order thatthe applicant has’ 
obtained: the present rule. 

It is contended on her behalf that the: 
: Court having once decided to issue notice 
to-the- opposite party under r. 6, the only 
point on which: the applicant: could be 
examined or cross-examined isas to the, ‘proof 
ofherpauperiam, and nothing more,. Reliance 
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- sequent . enquiry. have . 
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.has ‚been ;placed.on the note. on suber. (2)» 


ofr. 7.in Mulla's, Civil Procedure. Code, , 
where the learned Commentator has said: |. 
"The Court has, when issuing. notice. 


Eo r, 6 presumably decided ex parte, “that | 


none of the prohibitions in r. 5 exists. “This, 
` sub- rule enables the, other party to re-open, 
this . question. But except. on the, issue 


|. whether plaintiff is.a pauper, he. can only. 
“doso by argument, for the evidence under, 


r. 6 is limited to the issue of) pauperiem;. 
whether the plaintiff has a cause of action’ 
can only be determined .from. the. plaint 
itself and the statements of. the, piss in 
his examination under r. 4". 

With ‘all deference to the. learned: 
Commentator, .I think that. the . above note 
would be more, accurate and in harmony’. 
with the provisions of. rr. 4and 7 if. the lasí- 
lines were to read.as.''ánd the statements.of . 
the painui in his examination ünder, IT. 4 
and 7”, 

It is. no.doubt true.that the only right, 
given to the opponents under r. 6 is.to: call. 
evidence -as to.the applicant. ‘not -being a. 
pauper. But-the discretionary powersof.the’ 
Oourt to examine:the-applicant or his agent 
on the- merits . .of his. claim atsguch.sub- 
been . expressly: 
reserved by sub-r..(1) of r, 7 which reads as 
follows:= : 

. “On the. day 80-fized or as | goon thereafter’ : 
as. may be convenient, the Court. shall. 
examine the. witnesses (if any) produced by. 
either party, and may examine. .the appli- 
cant or his agent, and shall make a mema+ 
randum of the substance of their evidence", 
> Bub-r. (2). of r. 7 likewise provides. in 
express terms that the Court shall hear, 
arguments: inter alia on.the. evidence (if 
any) taken by the Court as- herein provided. 
that is to say not only such. evidence as. has 
been adduced by the parties as a: matter of 
right but also the evidence of the applicant, 
or his agent if recorded by.the Court under 


` its discretionary powers under sub-r, (1), 


. It has been faintly suggested that tlie 
examination of, the applicant or his agent 
by the Court under sub.-r. (1) should be 
limited: to that pertaining to the proof or 
disproof of the applicant's pauperism. There 
is absolutely no warrant for such a conten- 
iion. As a matter of fact in every case where 
the opponent denies that the applicant is 8. 
pauper, the applicant or his agent is. bound 
to offer himself as a witness, to. prove’ 
pauperism, and to submit to cross-examina- 
tion on that ao Af that.be so, the. words, 
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“and may examine the applicant or his 
agent" in sub-r, (1) of r. 7 would become a 
mere surplusage, and Iam not prepared to 
treat them as such. 

Todo so would be contrary to the well- 

settled canon of construction, namely, that 
a Statute ought to be so construed that if it 
can be prevented no clause, sentence or 
word shallbe superfluous, void or insignifi- 
cant, Bac. Abr. tit, Statute I, sub-s.2, R.v, 
Bishop of Oxford (1) and Hough v. Windus 
(2).. The object why the words "and may 
examine the applicant or his agent" have 
been introduced is not farto seek The 
primary question to be litigated ina forma 
pauperis enquiry is as to the pauperism of 
the applicant. So far as that question is 
concerned, the opponent has a right to be 
heard and to prove the contrary either by 
eross-examining the applicant and .his 
witnesses or by adducing his own evidence. 
The question whether the applicant has a 
cause of action which lie will be able to sub- 
stantiate or not is a question to be decided 
in the suit, All that is necessary at that 
Stage of the enquiry is that the Court 
should be prima facie satisfied that the cause 
of action is not altogether unsubstantial. 
That isa question between the Court and 
the applicant, and all that the Legislature 
has purported to do in that behalf is to 
Glothe the Court with discretionary powers 
of examining the applicant tosuch extent 
and in such manner asit deems fit, and to 
leave it open to this Court to exercise that 
power both under r. 4 before it issues a 
notice to the opposite party. and the 
Government: Pleader and at the subsequent 
enquiry held under r. 7. l 

If there be any doubt on that point, 
it is amply removed by a reference to the 
corresponding sections of the earlier Acts, 


Section 303 of Act VIII of 1859 was as 


follows:— 
."If the petition bein form and duly 
tesented, the Court shall proceed to 
xamine the petitioner, or the agent. of the 
petitioner as the case may be, regarding the 
merits of the claim and the property of the 
peu When the petition is presented 


y an agent, the Gourt may also, if it. 


think proper, order that the petitioner be 

examined in the manner hereinbefore 

prescribed for the examination of absent 

witnesses.” 

` (1) (1879) 4 Q B. D. 245, 
i2) (1834) 12. Q. B, 


Gb 105, 50 L: "P, 312; 32 W, R, 452) 1 Morrell, ' 
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D. 221 at pp. 220; 232; 53, d. 
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' Sections 204 and 305 contained provisions 
somewhat similar to O. XXXIII, rr. 5 and 6 


'of the present Code, and s. 306 read as 


follows: 
"On the day appointed for the hearing, 
or 88 soon after as the business of the Court 


wil permit, the Court shallconsider any - 


objections made by the opposite party, and 
shall examine any witnesses produced by 
either, party,and makea memorandum of. 
the substance of their evidence, and shall 
either allow or refuse to allow the peti- 
tioner to sue as & pauper." 

In the matter of Gunga Dass Adhikaree. 
(3) Jackson, J., held that it was competent 


to the Court to refuse leave on grounds. 


other than those of pauperism even after 
the passing of an order under s. 304 
accepting the petition and the issue of 
notice to the opposite party under s. 305. 


In Tarramoney Dabee v. Hurro Mohun 


Chatterjee (4) a pointsimilar to that now: 


in issue was raised that the Court having 
decided to entertain the application and. 
having issued a notice to the oppesite 
party under ss, 304 and 305 of the Code: 
corresponding to O, XXXIII, rr. 4 and 6, 


of the present Code, was precluded from - 


hearing evidence as to the merits of the 
ease in the subsequent proceedings held- 
under 8, 807 of the Code which had re- 
ference to the preceding section, and 
should be limited to the evidence of 
pauperism only. Notwithstanding the 
ADHA NE provisions of s. 303. requiring. 
the 
Macpherson, J., overruled the objection 
and allowed the petitioner to be examined 
with & view to show that on her own evi- 
dence she had no cause of action. In Act. 
X of 1877 the Legislature gave effect to the 


views taken by Jackson, J., in In the matter.. 


of Gunga Dass Adhikaree (8) and ‘by: 
Machperson, J., in Tarramoney Dabee v. 
Hurro Mohun Chatterjee (4) by. amending’ 
B. 409 which corresponded to s. 306 of the 


Code of 1859 in two particulars, first by. 


Court to examine the petitioner, : 


adding the words “and may cross-examine : 


the applicant or his agent" after the words- 
"any witnesses produced by either party”: 


and also adding a clause which forms now: 


el. 2 of O. XXXIII, r. 7, à i 

By Act XII of 1879 the words “shall: 
examine the petitioner” in s. 406 of tha- 
Code of 1877 which corresponded to s. 303- 


E 14 W. R. 281; 11 B. L, R. Aun ads 
(WBL Ri App?3: 7 T 
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of the old Act were ‘snbstituted by the 
words “may if it thinks fit" leaving it to the 
discretion of the Court to examine the 
petitioner or his agent before the issue of 
notice to the opposite party.. 

‘As a necessary result of this amendment, 
we find that in O. XXXIII, r. 7 of the 
present Code the words “‘may cross-examine 
the petitioner or his agent" appearing in 
8 409 of the Oodes of 1877 and 1882 have 
been substituted by the words "may 
examine the applicant or his agent” thereby 
again making it abundantly clear that 
the Court’s discretion to examine the 
‘applicant or his agent is not only con- 
fined to cross-examination, or more ap- 
propriately speaking, further examination 
but also extends to examination held for 
the first time under r, 7 though no examina- 
tion was held under r. 4. 

In his note the learned Commentator 
has referred to three decided‘ cases. The 
point in issue in each of those cases was 
whether ornot evidence of persons other 
than the petitioner or his agent had been 
rightly. admitted by the trial Court for 
the purpose of proving that the petitioner 
had no subsisting cause of action. The 
rightofthe Court to examine the peti- 
tioner in proceedings underr.7 on the 
merits of his claim appears not to have been 
raised or dealt with. ha 

Ia Jogendra Narayan Ray v. Durga 
Charan Guha Thakurta (5) their Lordships 
observed: - 

“The evidence, however, to be taken under 
t. Tis confined tothe evidence which may 
‘be adduced by the applicant in proof of 
his pauperism, and any evidence : which 
may be adduced in disproof thereof as 
laid down inr.6. We are accordingly of 
opinion that the Court, in an enquiry under 
O. XXXIII ofthe Code, cannot take evi- 
dence (accept the evidence of the appli- 
cant himself) on the merits ofthe claim". 

Reading this passage as a whole, I am 
inelined to the view thatit was intended 
to distinguish between evidence which the 
parties may adduce as of right which must 
necessarily be confined to the pauperism 
of the applicant andthe evidence of the 
applicant himself, which may in the dis- 
cretion of the Oourt be recorded on the 
merits, either under r. 4 or r. 7. . 
"In Shauran Bibi v. Abdus Samad (6) 

5) 52 Ind Cas. 610; 46 O. 651. 


E tad Gon bee ae a 548; 21 A, Ly J. 441; A, 1, 
$1993 AL 67. T A B0 AT Ar D i 


` VASANBAI v; RADHIBAÍ; A 
there is‘again no specific mention of the 


mieeion tosueas a pauper. That 


the same.. 
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powers of the Court to . examine the 
petitioner or his agent, but all that 
appears tohave been held is that “the 
Court:is not entitled to take evidence 
from the parties upon the question of 
the plaintiff's title before coming to the 
conclusion whether it would grant or 


: refuse the application”, referring thereby 
'to evidence of witnesses other than the 


applicant which the parties may adduce. 

In Muhammad Nasrullah v. Muhammad 
Shukurullah (7), Jwala Prasad, J., has 
observed : , 

“The Subordinate Judge could enter 
into the merits of the cáse underr. 4 of 
O. XXXIII, and for that purpose he could 
examine the plaintiff who applied for per- 
stage 
has, however, passed, inasmuch as the 
Court upon a reading of the plaint was 
satisfied that the case, as : laid in the 
plaint disclosed a cause of action,........... ? 
Unless the Court was satisfied upon the 
grounds and had held that the application 
was not bad under any of the grounda 
mentioned in r, 5, it could not register 


‘the application and receive evidence as 


tothe pauperism or otherwise 
applicant”. 

These observations do not support the 
view of the learned Commentator; but 
from acareful study of the case, it ig 
clear that these observations were fnere 
obiter dica and all that their Lordships were 
called upon to decide was whether the 
evidence recordéd by the lower Court 
of witnesses as tothe date of the birth 
of the applicant for the purpose of satisfy~ 
ing itself that the cause of action was barred 
by the Statute of ‘Limitation was per- 
missible under O. XXXIIL No attempt 
appears to have been made in that casa 
to examine the applicant in. proceedings 
underr. 7 and their Lordships’ attention 
‘does not seem to have been invited to. 
the express provisions of that.rule as tq 
the powerofthe Court to. examine the 
applicant. If this decision * was intended 
to hold thatthe power of the Court to 
examine the applicant.on the merits wag 
irretrievably gone- after it had issued notice 
under:r. 5, I would respectfully demur to 


of the 


. lam of opinion that though on the 
one hand the opponent has no right to 


(1) 83 Ind. Clas. 871; 3. Pat. 278; A, I, R, 1925 Pat, 304 
G P.L, T.200, (1925) Pati 134, ' MN 
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examine the applicant, on. the merits of 
the claim, in an . enquiry held under 
O. XXXIII, it is open to the Court to 
do so both before and after the issue 
of the notice referred to in r. 6, and 
for that purposethe Court may avail itself 
of such help as the opponent may render. 

Itis.true that in the present case the appli- 
cant is. being. examined: on commission, and 
not by.the Court itself, and that 'per- 
mission has. been. granted to the oppo- 
“‘nents-to cross-examine the applicant. But 
itis clear fromthe order that such per 
missionis aot unconditional. It directs 
the Commissioner to disallow an "elaborate 
and fishing.enquiry" and to permit such 
broad questions as may. lead to show that 
the applicant has no cause of action. 

The order . -passed by the learned 
Additional Registrar i is one which he was 
. competent to: make and is under.the 
circumstances proper. I, . therefore, dis- 
charge this Rule with costs. . 

P. By Av Rule e discharged. 


 BIND JUDICIAL COMNIS: 
' SIONER’S. COURT. 
Ovit MisCELLANEOUS APPEAL No, 62 OF 1926, 
Noyember 28, 1927. 
Present :—Mr. Percival, J, O., and. 
-Mr, Rupchand Bileram, A. J. O. 
“ Tug ASIATIO STEAM N AVIGATION ` 
Co. LTD. — APPELLANTS 
' “versus . 


. TRIBHAWANDAS & Co. — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 20, Expl. P 
0. XXIX, r. 2—Companies Act (VII of 1918), `s, 277 
—Foreign 'Compnmy— Mode of service of summons. 

The mode. of service provided by O. XXIX, r: 2, 
Qivil Procedure Code, may be &vailed of only in 
cases where there.is no mode of service provided 
by any other Statute. Service of. summons on 
Foreign Companies having a place of business in 
British India must- be effected in accordance with the 
provisions of s. 277 of the Companies Act and not 
finder O. XXIX, r;2, Civil Procedure Code, [p.062, 
sol, 2. 

sa AAN ae Railway Co. (4), relied upon, 

Under O. 2, Civil Procedure Code, service 
on the employes of rahe: agent of a Corporation i 18 not 
valid. [p. 661, cal. 1.] 

- The Princess Se urn (1), relied upon. 

> The expression "the place where the Corporation 
carried on business" in cl.(b) of r, 2. of. O. XXIX 
Oivil Procedure Code, refers to the principal place of 
business of the Corporation i in British India. | p. 661, 
col. 2. 

D S s Scottish: Accident Oo, (2) and--De+ Beera 
Consolidated Mines: Ltd, v, Howe (3), referred to. 


Appeal agalnst B. decree of Mr, Barlee, 
Additional Judicial. Commissioner, . dated 
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eee August, 1926, in Suit No. 386 of 
1 

Mr, T. G. Elphinston, for the Appellants. 

. Mr. Kalumal Pahlwmal, ior the Re- 
spondents, n 

J UDGMENT.—The short question 
raised in this appeal is-whether the appel- 
lants were duly served with a summons 
issued by this Court or not. 

The appellants are a Shipping Gempany 
of limited liability incorporated outside 
British India. They have a branch office 
at Oalcutta and an agency at Bombay both 
of which are under the management of 
Messrs. Turner Morrison & . Company, 
Limited. 

In pursuance of the provisions of.s, 277 
of the Indian Companies Act (VII of 1913), 
the appellants have filed with the Regis- 
trars of the Joint Stock ‘Companies of 


‘Bengal and Bombay the names and ad- 


dresses of the persons authorized.to accept 
on their behalf service of processes. issued 
by the Courts, The names and andreen 
supplied by them are as follows: 


a’ 
co) 4 
8 
g a.| BS 
a8 EO Cx 
Bun S "B 
B68 | gő 5 
g 8 p E a 
[5] fa 
Awe SS 3 
TS 
oo 
< a ed 
E A “aa ik 
è 2d . pm 
3 BB Bd 
4. | dà OR s 
| ae g” 
bog g 
| | E 
id BL 
$28 g | 43 
888 | B p 
$84 t a «S 
A RS. i oo 
8 | g F 
T 5.8. 
| & B8 
i i 
a 
= [a 
2$. 4 
"m B us 


YOS 1.0; 1928 “Astana BTAAW NAVIGATION CO, 1/10; v.-TRIBHAWANDAS & GO, . 


. Tn ignorance -of the fact that the appel- 
Jantsarea Foréigu Compaiy;'the respond- 
‘ents described the appellants in ‘the 
"heading of their plaint as “The Asiatic 


Steam. Navigation. Co, Lid. a limited: 


liability Shipping Company: having its 
'Yegiótéred office at Bombay " and asked 
-for a summons being issued under O. XXIX, 
^r. 2, Civil Procedure Code, for service at 
“Bombay “on the principal officer. of the 
QGompany whoéverhemay be”. > ` ` 

A summons was accordingly issued by 
‘the office in the form suggested and sent 


‘for service to the Court of Small: Causes, . 


Bombay, snd' was served by the Bailiff of 
“that Court on'one Olphart, & junior As- 
sistant of Messrs. Turner Morrison & Co. 
Ltd., who signed the duplicate “for 
Messrs. Turner Morrison & Co.’ Ltd. 
“Agents Asiatic Steam: Navigation Co. Ltd.” 
Thus summons appears to have been serv- 
ed'àt'the office of the said Company at 
‘Bank Street, Fort Bombay, On thé date 
“fixed forhearing, the appellants failed to 


[| 


‘appear and an ex:parte décree was ‘passed . 


against them, They ‘subsequently applied 
“for setting ‘aside the decree on the ground 
‘of ‘want of ‘due and proper service arid 
‘having failed before the trial’ Court ‘they 
liavériow come to usin appeal, o ^.  '. 
-~ It is.arguéd that O. XXIX, r.-2, .Oivil 
Procedure Code, and s. 277, ól: (2), Indian 
Companies Act, are both permissive sec- 
‘tions, that the service effected on Olphart 
was good service under the provisions of 
‘both the Acts and that, at any rate, it" was 
good ‘service under the latter Aot. mE 
"Two points; therefore, require bur con- 
sideration’; first, was it permissible to the 
plàintiffs-re&pondents. to ` effect ‘service 
undér the provisions of either of the two 
‘Aéts and secondly was it good-sérvice undér 
either of them. l EA 
.. Weahall take the second point first. 
‘Now there can be no doubt that the 


service of the summons ‘on Olphart cannot - 


possibly be held as good service under O- 
XXIX, r. 2, Civil Procedure Code; 
That rule read as follows:— 

'* Subject to any statutory provision te- 
gulating service of procéss, where the 
suit is against a Corporation, the summons 
may be served— : 

(a) on the Secretary, or on any Director, 
or ‘other principal officer of the Corpora- 
tion, OT . 


# (b) by leáving it or. sending it by post. - 
addressed to the Corporation at the regis- 


"iet 
tered: office, or'if there is no registered 
ofze, theh'at the place where the Oorpora- 
tion carried on business." `< ~ Nd 

Indubitably Olphart' was, neither the 
Secretary ‘nor one‘of'the Directors of ‘the 
appellants. He was not one ofthe princi- 
pal ‘officers either. He was” not ‘in their 
employment but in, that of Messrs. Turner 
Morrison & Oo, Ltd., who aeted"'as Agenta | 
of the Company. The present, case i8 
stronger than the ‘case of The Princess 
Clementine (I): ^ ^ | 4. : 

There ‘the writ issued under ‘O. IX, r. 8, 
Rules “of the "Supreme Court which eor- 
responds to O, XXIX, r, 2, Civil ‘Pro- 


-cedure Códe was‘ served’ on ‘one Mr, 


Knight; an employee ‘of Messrs, Barr, 
Moering & “Oo. General Agents of 4 


‘Foreign "Shipping Company ‘at their office 


in 110° Fenchurch Street’ London where 
he was, the’ Manager ‘in’ charge. Thera 
was evidence to show that those premises 
were rented.by the defendants. "They had 
their name. on the door of ‘that officer and - 
had issued business card and ' advertieé- 
ments directing ‘the public. to apply to 
‘theta therë respecting the. carriage of goods 
by theirsteamers- running between Til- 
bury: Docks and Ostend, There was, how- 
ever, evidence that they remunerated their 


-agents by commission’ on the business. 


secured, together with an ‘annual fixed al- 
lowance, and that the. rent was paid by 
the agents and the clerks (including the 
Manager Mr. Knight who. was served) 
were employed and paid by'the firm. The’ 
service was held to be bad. "Hu 

"jt is:aleo well-settled' that the expres- 
sion "thé place whérethe Corporation car- 
ried on business " in el. (b) of this rüle 
refers to the principal place of business 
of the Oorpor&tion in British India. Cf. 
section 20, Explanation 2, Civil Procedure 
Code, Jones v. Scottish Accident Co. (2), De 
Beers Consolidated Mines Ltd. v..Howe (3). 

[t is ‘clear from the affidavits filed on | 
behalf of the appellants that Oalcutta is 
their principal place of -business.in British 
India, and, therefore, the service at the 
Bombay office whether it be a branch 


_office-ora mere agency is not. good ser- 


viée.:: : 


` ^ (1) (1897) P. 18; 66 L. J. P. 23; 75 L. T. 695; 8 Asp 


M. O. 222. 
no eo 17 Q. B. D. 421; 55 L. J. Q. B. 415; 55 L. 


(33 (1908) A. O. 455 at p. 458; 75 /L. J. K. B. 858; 95 
L. T. 221; 22 T. L, R. 756; 13 Manson 394, 
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:- The service of the summons on Olphart 
cannot, therefore,be held as good service 
under this rule. - 

Now s. 277 cl. 2 in express terms re- 
quires that-where service of any process is 
intended to be effected under that clause, 
such process should be, in the first place, 
addressed to -the person whose name has 
been declared by a Foreign Corporation as 
the.person appointed for accepting service 
and inthe second place, it should be left 
at or sent by post to the address which 
has been filed. The parties are not ad 
idem on the point whether the office at 
40, Ohurch Gate Street, Bombay, referred 
to in the declaration filed before the Re- 
gistrar Joint Stock Companies. is the 
same as that at Bank Street Bombay, 
where the summons was served but as- 
suming it to be so, it is clear that the 
summons was not addressed to Mesars, 
Turner Morrison 4 Oo., Ltd., but to the 
appellants. 

This is no doubt a technical defence but 
we are afraid we must give effect to it. 
The penalty for failure to attend the 
Court in response toa summons which is 
duly served is very heavy and such penalty 
may only be enforced when the provisions 
of the Statute have been strictly complied 
with. As inthe present case the pravi- 
sions of neither of the two Statutes 
have been complied with, we have no 
hesitation in setting aside the ez parte 
decree against the appellants. 

In view of the above finding, it is hardly 
necessary forus to decide the first point. 
We may, however, observe that the mode 
of service provided by O. XXIX, r. 2, 
Civil Procedure Code my be availed of 
only in cases where there is no mode 
ofservice provided by any other Statute, 
The rule commences with the words-— 

"Subject to any statutory provision 
regulating service of process” and, there- 
fore, excludes the application of its pro- 
visions in cases where other statutor 
provisions exist in that behalf. f 

Ia O. 14, r.8, Rules of the Surpeme 
Court of which the present rule is more or 
less a replica, the expression used is “in the 
absence of any statutory provisions regulat- 
ing service af process." But there is no 
material difference between the two ex- 
pressions. Both these rules provide fora 
mode of service not in addition to but only 
in cases where there is no mode prescribed 
by any other Statute. 
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As observed by Lopes, L. J., in Palmer v, 
Caledonian Railway Co, (4) "Here there is 
such a statutory provision, and the rule 
(O. IX, r.8, Rules of the Supreme Court) 
does not apply”. . 

Prior to the Companies Consolidation Act, 
1908,0. 1X, r. 8, Rules of the Supreme Court 
was requisitioned for thepurpose ofeffecting 
service on Foreign Companies. This often 
led to diffieulties. Section 274 of the Com- 
panies Consolidation Act, 1: 08, madeit com- 
pulsory for Foreign Companies carrying on 
business in England tocomply with certain 
formalities inter alia the filing before 
the Registrar of Companies of the names 
and addresses of persons residing in the 
United Kingdom empowered 
processes on their behalf. That section 
imposes a penaltyfor non-compliance with 
its provisions and atthe same time provides 
for the mode in which services of pro- 
cess issued against such Foreign Com- 
panies should be effected. 

These provisions have been re produced 
in 8. 277 of the Indian Companies Act, 
1913. lt would appear that both in Eng- 
land and in British India the only mode of 
service of processes on Foreign Companies 
complying with the provisions of these 
two sections is now by resort to the mode 
prescribed by these sections only and not 
under O. 1X, r. 8, Rules ofthe Supreme 
Court or under O. XXIX, r. 2, Civil 
Procedure Code. The respondents should, 
therefore, in our opinion, bave applied 
for & summons against the appellant in 
the manner provided by s. 277, cl. (2) 
of the Indian Companies Áct and not 
under O. XXIX, r. z, Civil Procedure Code. 

As this suit was not defended in proper 
time on account of the negligence of 
Messrs. Turner Morrison & uo. who are 
the agents of the appellants or rather of 
Olphart who is their employee and the 
decree is being vacated only on technical 
grounds, wethink that the proper order 
should be that the decree be vacated and 
the appellants permitted to defend the 
suit on the merits on paying to the res- 
pondents costs of both the Courts in res- 
pect ofthe application to set aside the 
decree and the appeal filed against the 
order passed thereon and bearing their own 
costs upto date. And we would order 
accordingly. : 

PHA. Appeal allowed, 

(4) (1892) 1 Q. B. 823 at p.830; 61 L. J. Q. B. 552; 66 
L. T. 771; 40 W. R. 562. 
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SIND JUDICIAL COMMIS». 
SIONER'S COURT. 
© OnrMINAL Acoorrtan APPEAL No. 117-3 
.or 1927. 
. December 22, 1927, 
Present: — Mr. Percival, J. O , and 
Mr. Rupehand Bilaram, A. J. O. 
EMPEROR—APPRLLANT 
e versus 
GHANSHAMD AS-—AcovsED— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 405—Criminal 
breach of trust—Ingredients—“Entrusted", meaning of 
—Bailment, necessity of—Mixing of funds, when 
aviminal. 

The word “entrusted” in s. 405, Penal Code, 
when used with respect to money means that the 
money, has been transferred to the n^cused under 
circumstances which show that notwithstanding its 
delivery to the accused, the property in it continues 


to vest in the prosecutor. and thé money remains : 


in the possession or control of the accused as & 
ballee and in trust for the prosecutor as bailor, to 
be restored to him or applied in accordance with his 
instructions. |p.-664, col. 1 

"Bailment" means delivery of goods in trust and 
itis the abuse of that trust for which the bailment 
is affected that renders the bailee criminally liable. 
[p. 864, cols. 1 & 2] : 

(English and Indian Law discussed.) ; 

“When a bailes mixes the funds<entrusted to him 
with his own, the mixture may be in many cases 
natural and proper; in other cases convenient and 
irregular, and in the third, both irregular and 
criminal. The distinction between these cases re- 
quires to be treated with the greatest judicial care, 
so as, while preserving the amplest civil responsibil- 


ity, to prevent the third or criminal category from’ 


heing extended to mistaken, 
acts.” [p. 665, eols. 1 & 2] 
Lanier v Reg. (4), relied upon. ] 
Apvealagainst an order of acquittal by 
the Additional Sessions Judge, Hyderabad, 
(Sind). i 
Mr. T. G. Elphinston, Public Prosecutor, 
forthe Crown. 


though convenient 


Mr. Partabrai D. Punwani, for the 
Accused. 

JUDGMENT. . 
Bilaeam, A. J. C.—The accused 


Ghanshamdas was tried before the City 
Magistrate .of Hyderabad, Sind, on two 
alternative charges under ss. 406 and 
420 of the Indian Penal Oode. He was 
convicted on the first charge and acquitted 
on the second charge. On appeal to the 
Sessions Court, he was acquitted on the 
second charge also. Government have now 
come to us in appeal. g 

The facts on which these alternative 
charges were based are hardly in dispute. 

The complainant is the Manager, Sind 
Eneumbered, Estates. Oa 15th January, 
1924, he leased to the accused a certain 
agir belonging to Mir Muhammad Bux 
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Talpur and under his management for 
a period of five years on payment of 
Rs. 3,500 per year as lease money. On 
3lst March, 1924, the accused represented 
to the complainant that the jagir was lift 
land and that he would suffer considerably’ 
unless a water pumping engine was instal- 
Jed on that land. He asked that a sum of 
Rs. 7,000 be given to him for that pur- 
pose. In his petition he pointed out that 
if this was done both he and the jagir 
would be benefited. 

In the subsequent negotiations which 
followed he was aeked to state what extra 
lease money he would be prepared to pay 


if he was afforded the facility asked for by 


him. On the receipt of his reply the estate 
owner was consulted and for some time 
the negotiations were put off as the estate 
owner said that he would personally settle 
the matter with the accused. Ultimately, 
on the 4th February, 1925, the following 
agreement was arrived at between the par» 
ties and was reduced to writing. 

“Rupees 6,000 to be given to the lessee 
for the engine and consideration thereof. 
Rs. 500 more to be taken from him for 
the years 1925-26 to 1928-29. Formerly tha 
lessee used to pay Rs 3,050 towards the 
contract now he would pav Rs. 3,550. Tf 
lessee gets the amount of Rs, 6,000 before 
the 15th March, 1925, he would pay 
Rs. 500 more for 1925 26. But ifhe gets: 
the amount after 15th March he would pay 
interest for 12 months at the rate of eight 
annas per cent. per month; and that after 
the' vear 1926 27 he would continue to pay 
Rs. 500 more, After the expiry of the lease 
in the year 1928-29, the lessee will deliver 
over the engine in working order. During 
the term of the lease he would carry out the 
repairs of the engine and after the expiry of 
the lease the lessee shall have no right over 
the engine." On 23rd February, 1925, the 
complainant signed a cheque for the amount . 
in favour of the accused. On 26th Feb- 
ruary, the original lease was altered by the . 
addition of'the new terms specified above 
except that there was no provision made 
therein for paymeat of interest during the 
year 1925-26. 

On 13th March, 1925, the accused received 
the cheque for Ra. 6,000 aud on 15th March, 
1925, he got it credited in his personal 
account in the Punjab. National Bank. On 
that day the only credit balance in his 
account was Rs. 172. Between the : 
16th and 23rd March he issued two cheques 
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of-RBe,.2,000.. and Rs, 4.000 in favour 
of two persons ‘who.had-nothing to do with 
the purchase of the engine. On 8th Febr- 
uary, 1026, he made. a statement before the 
Deputy Manager, Sind Encumbered Estates, 
‘that during the previous year he could not 
get- the engine for beinginstalled in proper 
time and-did not, therefore, send. for it, and 
that he had sent aman to. Bombay:and ex- 
pected to instal.the engine during thet 
year, On 25th April, 1926, he applied. for 
insolvency and was adjudicated as an in- 
solvent thereby rendering himself unable 
either to instal .the engine or to return the 
money. . This led to the present -prosecu- 
tion. | g NE TEN : 
. Now, with .regard to the charge of 
eriminal breach of trust. which is the main 
charge.in the.case, it has been argued that 
the .sum of, Rs. 6,000 was entrusted to 
the accused with the specific object of 
épabling him to buy and instal à pumping 
éngine and that as he had failed to do so, 
the ingredients of that offence as defined 
in 8. 405, Indian Penal Code, were ful- 
filled. c MN ~ 

But the expression ‘entrusted’ in ‘that 
section i8 used .in its legal and not in 
its, figurative or popular use. ` The section 
makes no distinction between different 
kinds of moveable property. If the ex- 
pression ‘entrusted’ is applied to a thing 
which isnot money it-would indubitably 


indicate that such thing continues to remain: 


the property of the prosecutor, during the 
period in which the accused is permitted 
to retain its possession or is permitted . to 
have any domain over it. There is nothing 
in the section to indicate that the entrust- 
ing of money to an accused person should 
not receive the same meaning. , If that be 
sc, then it would appear that when money 
is ehtrusted to the accused it should be 
transferred to him under such circumst- 
ances which ‘show that notwithstanding 
its delivery the’ property in it continues 
to vest in the prosecutor and the money 
remains in fhe possession or control of the 
accused as a baileeand in trust forthe pro- 
secutor as bailorto be restored tohim or 
applied in accordance with his instructions, 
A bailment has been aptly defined by 
Chancellor Kent in his excellent Commen- 
tary, 2 Kent Comm. Lect. 40 598 (1) as ‘a 
delivery of a thing entrusted for some 
special object or purpose upon a contract 
expressed or implied to conform to the 
object or purpose for the trust’. In Reg v. 
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Mac Donald (Y):Lord Coleridge has defined 
a bailment as ‘the delivéry of goods in trust.’ 
It is the abuse of that trust for which, the 
bailment is effected-that renders the bailee 
criminally liable, | i 

Our attention has -been invited to several 
Tulings relating to criminal breach.of trust 
of money, and, ifanalysed,it would appear - 
that most of them have proceeded on the: 
same underlying principle.and that. the. 
conviction or acquittal of the accused bas 
depended principally upon proof that the 
money was delivered to -him under ‘such 
circumstances as to show that he was to hold 
it or its equivalent in-trust for and.as the 
property of the bailor and tobe applied for 
the object of the trust, meanwhile such 
money or its equivalent being retained by 
him as-separate from that.ofhis own.. 

Money paidinthe Bank as depo&it.is in 
a sense entrusted to the Bank on a promise 
that the Bank will repay an equal 'amourit 
when calledfor by the depositor. But it 
is intended to be mixed by the Bank with 
its own money and.is in no sense entrust- 
ed:to the Bank within the meaning of s. 405. 
Likewise money paid to.& contractor with. - 
the specifie object of enabling him to per- 
form his ‘contract with the payer is not 
entrusted to the contractor as a bailee. 

In Nga Po Seik v. Emperor (2) the pro- 
secitor bad ‘advanced aum of Rs. 10,000 
to the accused for thé ‘purpose ‘of enabling 
him to buy paddy and deliver it to the 
prosecutor at the ruling market price of 
the date on which it was delivered by 
him. The Full Bench of the Burma Chief 
Court, after a review of the cases previously 
decided by that Court, held that the money. 
wasnot.entrusted to the accused within 
the meaning of s. 405 and its diversion 
to other uses was, therefore, no offence: 
Fox, O. J., very partinently observed at 
page 824* “that the-propérty in respect of 
which criminal breach of trust can be 
committed must. be either the property 
of some person other than the -person 
accused, or that the beneficial interést in 
or ownership of it must be in ‘some other 
person, and the offender must hold such 
property on trust for such other person 
or in some way for his benefit." In à 
later Ful Beneh ease of the same Court 


(1) (1885) 15 Cox. C. ©. 757; 15 Q. B. D., 323; 52 L. 
T. 583; 33 W. R. 735: 49 J. P. 695. x 

(2) 17 Ind. Oas. 824; 5 Bur. L. T. 143; 13 Or. L. J. 
888:6 L. B R.62. a 


. *Page of 17 Ind.-Oas.—[#d.} 
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Nga Po Ywet v. Emperor (8) where a com- 
pany had paid a sum of money to their own 
broker for the like: purpose of purchasing 
and delivering paddy to the Company not 
in his capacity as. théir broker but as an 
independent contracting party, and: wheré 
the terme of the agreement under which the 
money was paid expressly-provided: that the 
property in the money and the. paddy pur- 
chased will remain in the Company, the 
majority of the Bench -held that there was 
no-trust, and, therefore, no. breach of it. 
It was pointed out. that the money- not be- 
ing delivered to the accused in his capacity 
as the broker or the servant-ofthe Company, 
and the.loss or benefit arising :out-of the 
purchase of paddy being: solely on his 
account it showed that the ownership -in 
the money was transferredto the accused, 
notwithstanding the express provision. in 
the agreement to the contrary; and Ormand, 
J., said that the question: whether the pro- 
Becutor had -entrusted money to the accused 
was one which depended on the actual'facts 
of the case and not.merely upon the legal 
terms employed by. the parties. Ths 
learned Public Prosecutor has, drawn -our 
attention to Illustration (c) to.s. 405. and to 
eertain..rulings in support of his eonten- 
tion. We find nothing in that Illustration 
Or in the rulings cited by him as will pre- 
sently appear which lays down any princi- 
ple contrary to the one stated above. . — - 

"There is nothing in Illustration (c) to. 
suggest that the money remitted by Z. to 
A for the specific purpose of being invest- 
ed forand on behalf of Z and under hia 
directions is not money in the possession 
of A_as a bailee; or that the property in 
the same doesnot continue to vest in Z. 
If A mixes the money with his own he 
does it at his own risk. His act in doing 
so is neither natural nor proper. . Whe- 
ther he is; criminally. liable or not is. 


another matter, his liability being made: 


dependent,on the question whether his act 
of mixing the money was mistaken and 
irregular or mistaken and criminal or dis- 


honest. In this connection it will be sufficient: - 
to refer to the following observations of their - 


Lordships of the Privy Council in Lanier v. 
Reg (4) “the mixture of the funds of another 
with one’s own funds may be in many cases 


natural and proper, in other. cases con- ` 


(3) 24 Ind. Cas. 332; 15 Cr. L. J. 452; 7 L. B. R. 278; 
7 Bur. L. T..209. : 

(4) (1914) A. C. 221 at p.228; 83 L.J. P. O. 116; 
110 L. T. 326; 24 Cox. C. 0.53; 30 T. L. R. 53... 
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‘venient: but irregular, and in the-third, both _ 
irregular and criminal, The distinétiung 
between these cases require to be treated 
‘with the greatest judicial: care, £o as, while 
preserving the'amplest civil responsibility, 


-to-prevent the third’ or criminal category 


from being extended to mistaken though 
convenient acts.” The case Tha Po v. King- 
Emperor (5) is a Single Judge judgment ‘of 
Trwin, J., following a prior Binge Judge 
judgment of Agnew, J., in Maung Pwa Gyee 
'v. Queen-Empress (6). Both these cases refer 
“to advances made as loans for the purchase 
of buying paddy and have been sufficiently 
‘dealt. -with in the later Full Bench ruling 
of the.samé Oourt referred to-above and 
‘are not good law. The case of Emperor v. 
‘Girji (7) -refers to the loan of ‘ornaments 
for.a particular purpose, and the property 
in the ornaments indubitably continued to 
vest in the owner. The: main point dealt 


. With therein was whether the denial by the 


bailee that he had ever received the 
ornaments was “sufficient to constitute an 
offenee-or:not, - This ‘case has, therefore, no 
bearing on the poijt in issue. | E 
z In the case of Ahmed Ebrahim v, A.A, 
Ganny (8) the complainant rémitted money 
to the accused with instructions to pay it 
fo ‘a-specifiéd person. - There. was no dis- 
pute in that case that the possession ofthe 
accused was that. of a bailee. The ‘only 
point dealt with and ‘decided ‘was ab tothe 
Place where the offence was said to 
have been committed for the purpose of 
satisfyingthe High Court whether or not 
the case had been instituted before a Magis- 
trate having jurisdiction to tryit. - ` 


In Mohiuddin v. Emperor (9) there was 
again no question as to the property in 
the ‘money having continued to vest in. 
Government, It was entrusted to a public 
servant, in that case the Head Constable 
in his capacity as such public servant, 
for the purpose of completing the construc: 
tion of certain Government quarters. He 
obtdined certain wooden posts for the 
building-without payment and applied to 
the District Superintendent of Police for 
a further advance of money stating that the 


(5) 4 Cr. L. J. 466; 3L: B. R. 200. 
(6) 2 Bur. L. R. 9. 3 
(7) 6 Bom. L. R. 1093; 1 Gr. D. J. 1109. - 
(8) 74 Ind. Cas. 74; 1 R. 56; 2 Bur. L. J. 40; A. I. R. 

1923 Rang. 209; 24 Or. L. J. 746. ‘ 

(9) 86 Ind. Cas. 459; 4 Pat.-488; 6 P. E. T. 154; (1925) 

Pat. 112; A. I. R. 1925 Pat. 414; 3 Pat. L. R. 110 Ori; 

-28 Or. L. J. 811... . BPR ee Ee KD kih 
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the purchase of the posts 

The learned Public Prosecutor has also 
invited our attention to several English 
rulings in support of his contention. 
None of them seem to support the 
arguments of the learned Public Pro- 
secutor and on. the contrary proceed on 
the assumption that the accused "was a 
bailee of the money. R.v. Wells (10) was 


. decided unders, 4 of Frauds of Trustees 


Act which expressly referred to and penaliz- 
ed conversions of property by bailees. That 
section was as follows :— 

"If any person being a bailee of any 
property shall fraudulently take: or con- 
vert the same to his own use, or the use 
of any other person than the owner there- 
of although he shall not break bulk or 
otherwise :determine the bailment, he shall 
be guilty of larceny, The word property 
(shall include every description of personal 
property, goods or money. 

This case, therefore, clearly proceeded 
on the assumption that the prisoner held 
the money as bailee for the prosecutor. 
He was paid the money for the specific 
purpose of buying sugar for the prosecut- 
or from a grocer. He boughtthe sugar 
but did not pay for it, and when asked 
by thé prosecutor’ said that he had lost 
it, At the trial he attempted to set up 
& cross-account in respect of certain other 
transactions in which he had acted asa 
carrier forthe prosecutor and said that 
he meant to re pay it. Earle, J., very 
rightly left the question to the Jury to 
decide ifthe prisoner had fraudulently 


converted the money to his own use or 


- honestly believed that he had lostit and 


: eolliery and to pay forit. 


directed them that the expectation of the 
prisoner that he would be able to re-pay it 
was no defence to the action. 

In. R, v..Bunkall (11) a part of a parcel 
of coal purchased by the prisoner for and 
out of the money of the prosecutor had 
been misgppropriated. In: Reg. v. Aden 
(12) money was paid to a boatman to pur- 
chase for the prosecutor coal from a 
He appropriat- 
ed the money to' his own use and did not 
buy coal. Both these cases were decided 
under the provisions of the Larceny Act, 
1861, 24 & 25 Vic. c. 96. 

i '(1858)1 F. & F. 109. 


(11) (1864):9 Cox. C. O. 419; L. & O. 371; 33 L. J. M. 
G. 75; 10 Jur. (w.s.) 216; 9 L. T. 778; 12 W. R. 


414, 
(12) (1874) 12 Cex. C. C. 512; 29 L. T. 467. 
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In In re Bellencontre (13) Oave, J. has . 
at page 137* summed up the effect of the 
relative sections of that Aot, le61, as 
follows;— 

: "Now, we find that law, as I have said, 
in different parts of our Statute Law. In 
the case of a bailee—in -the ease, that is to 
say, of all bailees—they are made responsi- 
ble where the article which they have been 
entrusted with is one which they are to 
return or to deliver to some body else 
in specie, but they are not made res- 
ponsible ‘where they are at .liberty, or 
are bound, to convert .the particular 
article delivered to them into some 
thing else before they return it or deliver 
it to the other persons to whom they are 
instructed to deliver it............ Then there 
are two sections in the Act of 1861; which 
deal with crimes, against property (24 & 25 
Vict. c. 96), namely, ss.75 & 76, which also 
contain provisions for the punishment of 
fraudulent bailees in certain cases and of 
fraudulent bailees of particular kinds. 
Where a man is a bailee. ofa particular 
kind—a Banker, a merchant, an agent or a 
factor—and receives property with written 
instructions how he is to dispose of it, and 
he misappropriates that property, ‘then 
under s. 75, heis punishable............. eurer 
That brings us tos. 76, which is the last 
provision of the Statute Law having any 
application to a case of that kind, and by. 
that section bailees of a certain specified 
description, Bankers, agents and other 
people are made punishable when they 
receive property for safe custody and mis- 
applyit," and at page 142* Wills, J., has ` 
explained the meaning of instrument of 
money for safe custody as follows:— i 

: “Then one question remains, was he en- 
trusted with money for’ safe ‘custody? 
This section deals with property of every 
description, and money is probably the. 
most important and the most common 
subject in respect of which frauds of this 
kind are carried out, so I cannot for a 
moment doubt thatthe section was meant 
to have a real.and substantial operation 
with regard to money, and with regard to 
money that was entrusted to, amongst other 
people, merchants,. brokers, attorneys, or 
agents. Now, to hold, as has been suggest- 


' ed, that the section applies only to money 


which is put intoa bag and given to a man 
se’) (1891) 2 Q. B. 122; 60 L. J. M. O. 83; 64 L, T. 
; 39 W. R. 381: 17 Cox. O. C. 253; 55 J. P, 694. 
“Page of (1891) 2 Q. B. —[Ed.| 
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.to keep ina drawer would be to my mind, 


simply a reductio ad absurdum, because in : 


the business of this and every other 
civilised country no such process as that 
ever takes place;.and the probability is 
that ifa man did keep money entrusted 
to him for safe custody in that way, it 
would be said, if he lost the money, that 
he had not taken reasonable means 


is fully within the meaning of the Act, if 
the money is éntrusted to him under cir- 
cumstances which would make it his duty to 


pay it to a special account with a Bank, or 


to keep it in any other reasonable way: in 


which men of business ordinarily keep their. 


money, 80 as to have, not the specific coins, 
ea the equivalents, at call when demand- 
ed." . m 
The cases of Bucknel and Aden again 
clearly presuppose thatthe prisoner-was a 
bailee of the chattels or money converted 
by him to his own use, Nip i 
The cases of R. v. Cuffin(14) and R. v. 
Sheaf (15) and the case of .R. v. Smith (10) 
were decided on , s. £0, sub-cl. 1 (4) of the 
Larceny Act of 1916 which superseded the 
earlier Act. Olause 1 (4) reads as fol- 
lows: “every . person who being en- 
trusted solely ‘or jointly with any 
. other person with any property in order 
that he may retain in safé custody or apply, 


pay, or deliver, for any purpose orto any 
person, the property or any part thereof or 


any proceeds fraudulently con- 
verts to his own use or benefit,or the use or 
benefit of any other person, the property or 
any part thereof or any proceeds thereof eto." 


Now, no doubt the expression 'bailee' does , 


not appearin this clause, but there can be 
no doubt that this clause like its predeces- 
sors contemplates conversion of property 
bailed. i À 

As pointed out in the case of R, v. Smith 
(16) referred to above the question whether 


there was an entrustment within the mean- 


_ingofthesection or not is a. question to 
be decided upon the particular facts of each 
case, 

Now what are the facts of the present 


case? There is nothing either in the agree-" 
ment dated the 4th February, 1925, or in, 


(11) (1922) 127 L, T. 564; 16 Or. App. R 179... 

(15) (1926) 42 T. L. R. 57; 89 J. P. 207;'19 Or. App. 
R. 46; 28 Cox. C. O. 86; 134 L. T. 197. 

(16) :1924) 2 K. B. 194; 93 L. J. K. B. 1006; 18 Or. 
App. R. 76; 131 L. T. 28; 27 Oox. C. O. 619; 88 J. P, 
108; 69 S. J. 37. | : 
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the amended. lease -to suggest. that the 
accused bound himself to buy any parti- 

cular engine or to .buy itat any particular 
‘time or for any particular price. He was no 
-doubt the lessee of the Manager but it was 
no part of the term of his. lease at the time it 

was granted that he would act asa servant 

or agent of the Manager in buying or instal- 

ling for him an engine; or that the Manager 

will be entitled to receive any savings out 

of Rs. 6,000 or will be liable to pay any 

excess overthat amount, On the contrary 

the negotiations carried by the parties 

suggest that the lessee was prepared to pay 

a certain part ofthe cost from his own 

pocket as he stood to gain by the. extra use 

‘of water which he could not otherwise get, 
It was suggested that according to the 

defence evidence the accused had got 

quotations in 1924 for an ‘engine lying at 
Karachi with Messrs; Greaves Cotton & Co 

showing its cost at Rs. 5,400. There is how- 

ever nothing to show that that engine had 

not been sold before he got Rs. 6,000 or that 

there was any stipulation. that he should 

‘bay that particular engine out of the money 
‘paid to him or that the balance of. Rs. 600 
. were intended to meet the cost of transit 
and installation at the side. If the first 

agreement is looked at it would show clear- 

‘ly that it was open to the accused to buy 
an engine during 1925-26 if he was not 

able to instal it in time for use during that 

year. Heagreed to pay only the intérest 

on the'sum of Rs. 6,000 if that amount was 

not paid to him before the 15th March, for, 

in that case the delay in payment was con- 
sidered by the parties aa the primary cause 
of the failure of the accused to get the 
engine in time. On the otherhand, if he 
got the money before the 15th March, he 
agreed to pay the extra lease money of 
Rs. 500 whatever may be the reason for his 
failure to instal it for use during that year. 
It would, therefore, appear that his case isin 
no way different from that of an ordinary 
contracting party who contracts to construct, 
` a building ata fixed price for the prose- 
cutor'or as in the Burma cases who agrees 


."tosupply paddy at either fixed rates or at 


market rate of the day of delivery and 
receives an advance of money to enable him 
to fulfil his contract. The learned Sessions 
Judge was inclined to the view that even. 
if the accused had installed the’ en- 
gine the property in the engine would 
not have passed to the Manager during 
the expiry of his lease. This part 
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,of his- finding. has .been vehemently 
„attacked by- the learned. Public -Pro- 
‘gecutor and speaking for myself, 
ithink that there is a good deal to be 
paid in-support of the. view -taken by the 
Jearned Public Prosecutor, But as the 
‘engine was.not installed ‘that question 
-hardly arises. -> 
-.. Inthe absence of any evidence other than 
khe two agreements and correspondence 
which preceded-the two agreements, there 
4s nothing for -the Court to hold that the 
«money was ‘entrusted to the -accused 
„within the meaning of s. 405, Indian Penal 
Oode. : i 


n - In the,end:the learned Public. Prosecutor : 


had referred.to the evidence adduced by the 
:Orown under.s. 420, Indian Penal Code, and 
-has préssed for a conviction under that 
section. Itis extremely doubtful if-it is open 
:to him to do so, That.charge was not pressed 
inthe lower Court. Apart from this, the 
ilearned Public Prosecutor has been .unable 
“to convinee,usthat a charge under.s. 420 
«Has been made out. t 
- . There'is not a tittle of evidence to suggest 
‘that ih 1924 when -the accused asked for 
‘money he was in embarrassed circumstances 
-or that he had. no intention then of instal- 
ling'an-engine. ‘The delay in -the comple- 
‘tion of the negotiations and ‘payment of the 
money wasin no way due to him, :His 
conduct-prior.to the 15th March, is con- 
-istent with an ardent desireon his’ part to 
instal the engine. In the year 1924-25 he 
had applied for and ‘obtained in advance 
‘the necessary permission. of the P. W. D. 
to instal the engine. He had sent a 
special man to Karachi to look for an engine 
and to get quotations. It is said that his 
conduct subsequent to the receipt of money 
in having -the cheque credited in his 
apersonalaecount and not in the account 
of himself and his partner in the lease and 
jn issuing cheques for Ra. 2,000 and Re, 4,000 
“for purposes of his own within a few daysof 
the receipt ofthe money is evidence of an 
"intention to cheat. -Now, he was the only 
contracting party and personally bound 
with the Manager. Though he had a pri- 
. wate partner in the lease, there is nothing 
“to show that he took up the same partner 
‘in the contract to instal the engine. It is 
true that the accused delayed buying the 
"engine upto the time of his insolvency 
whieh took place about 12 months later; 
‘but there is-again no evidence to prove that 
at the time he diverted this money to his 
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own use he knew tliat/he would not-be able 
to re-place it-arid pay for-the ‘énginé at the. 
“proper time. ^ » 
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. A great deal more of. the évidence was 


-necessary fòr thepurposeof convincing the 
-Gourt that at the time the accused -received 
‘the cheque of. Rs. 6,000 He.lield' out. an in- 
-ducement to ‘the Manager and that‘he held | 
‘it out.either-fraudulently:or.dishonestly.- : 


I would, theréfore,deeline to interfere and |. 
dismiss this àppeal. La qoi d 

‘Percival, J..C.—Iéoneur. ^ 55 
` P, BeA, "Appeal dismissed. - 
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SIND JUDICIAL COMMIS- i 
SIONER’S COURT... : 
MisoRLLANROUS CrviL Arriate Nos. 16° | 


* AND 17 or 1927. 


. December 5,1927. . 


E Present:—Mr. Rupéhand Bilaram, A. J On, | 


. and-Mr. DeSouza, A.J. C. 
. PREMJI KANJI—APpELLANT | 
xS versus, s 
JEEWIBAI-RESPONDENT. . 
Guardians and Wards Act (VIII of 1890) —Guardian 
appointed by Court—Infant's marriage-Sanction -of 
: Court, necessity of—Procedure. . Pus TeaM NL. eas 
The guardian for marriage of the-infant who may 
thave negotiated for the marriage must apply to the 
District Judge for his sanction. Notice of the 
application should be given to the infant, to ‘the 
«guardian of person: if he happens. to be different from 
the guardian for marriage and also to such relations 
‘of the minor as the Judge may deem necessary. He 
will then consider the objections and suggestions if 
any and then determine whether the ‘proposal of the 
guardian for marriage is for the true welfare of the 
minor ‘or whether the ,marriage is unsuitable -by 
féason of incongruity of age, inequality of rank and 
fortune or any like reason. om the materials 
before the District Judge he -is satisfied that the 
marriage is not unsuitable, he will sanction it. [p. 669, 
col. 2. ; : 
The marriage of ‘a Ward of the Court -réquires-the 
consent of the Court anda marriage or connivance 
of marriage with a Ward of Oourt without such. 
consent is, apart from any other consequences which. 
might follow,- a contempt of Court’ Hable to be. 
severely punished. [p. 671, col: 1.] 
Monijan Bibi v. District Judge, Birbhoom (1), fol- 
lowed. : . ` 
Bai Diwali v. Moti Karson (2), distinguished. g 
It is competent for the Court, under its delegated 
powers from the Sovereign as parens patrie of 
infants, to restrain by an injunction an unsuitable 
marriage of an infant, whether -he or she -be a Ward 
of Court or not, and where the Court has, as 
matter of fact, assumed superintendénce of the infant . 
and in pursuance thereof has transférred its duties 
to a: person of its own choice called the certificated 


guardian and has charged him. with the -custody ‘of 


^ 
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the infant on behalf of the Court it“ is incumbent 
-upon the Court to take all necessary precautions to 
_prevent the person so entrusted from doing any 
„act which. is likely to result in irremediable injury 
“to the ward. [p.671, cols.1 & ?.] 


' A person who accepts to act as a certificated guardian: 


impliedly undertakes to have custody of an infant 
yentrusted'on terms imposed on him by the Court; 
and.so long as he retains such custody and has. noi 


restored the custody .of the infant he cannot assert. . 


any right which he may have under the ordinary 
law-and, is: bound to carry. out the orders of the 
Court. Ifthe certificate of the Court imposes a con- 
dition on him that he-shall not marry the infant of 
‘the Court, he i is bound to comply with it, (p. 672, col. 


1. 
Ti against an order ofMr, Percival, 
Judicial Commissioner, dated the 98th 
February, 1927, in Miscellaneous No. 9 of 
"1921. 

Mr. Kimatrai Bhojraj, for the. Appellant, 

Mr. Dipchand Chandumal, for the Re- 
spondent. 

JUDGMEN T.— These are two connect- 
ed appeals against the orders passed by the 
learned Judicial Commissioner, 

It appears that in year 1925 one Jesuit 
bhai who is a certificated guardian ofthe 
persons of two.girls minor Bachibai and 


Manibai applied to the Court for permis-. 


sion to marry both the girle., She is thé 


maternal grandmother of the girls and 


is herself about 70 years of age. She 
proposed that Bachibai should be given 
in marriage to the appellant, Premji and 
that Manibai should be given in marriage to 


ane of two persons named Ramjiand Shivji. 


Her application. was opposed on several 
grounds, inter. alia, on the ground that the 
‘proposed. bridegrooms were not suitable 
‘and had been selected by her from certain 
ulterior motives. either to receive in ex- 
change from them two girls for her grand- 
sons or to receive some other benefitthereby. 

After a protracted enquiry in which 
the wishes of paternal male relatives of 
the minors were consulted and the minors 
themselves examined by the Court Kennedy, 
‘J. O., who was then presiding’ over this 
'Court- passed an order: dated 5th October, 
1925, sanctioning the marriage of Bachi- 
bai to the- appellant and declining to sanc- 
tion the marriage of Manibai. : 

Subsequent to that order Jeewibai made 
& fresh ‘application dated Ist- February, 
1927, that she preposed to give Bachibai 
in: marriage to one Veljiin. preference to 
the appellant. On that application. the. 
learned’ Judicial Oommissioner Mr: 


4927, which is.as.follows.:— 
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‘to Velji son of Damji... 


Per-. 
cival passed an order dated 28th oe 


869 
“Nanbai: and Rajbai have no , objection 
The application 
‘to betroth Bachibai to Velji Damji is, 
therefore, .granted. The . other relatives 
‘who have appeared approved of the pio- 
"posal.". 

Nanbai and Rajbai referred to in the 
“order are the paternal aunts of Bachibai, 
It is not cértain which other relatives 
‘appeared. in Court on that day. But itis 
clear that. none of the paternal male re- 
latives were either served with a notice of 
the applications or appeared: at, the hear- 


“ing. The appellant had also no notice 


of the application and was not present'and 
noenquiry was made into the allegations 
made by Jeewibai against him. 

The appellant then applied to: the learn- 
‘ed Judicial Commissioner for review of 
his order and having failed therein has 
preferred these two appeals against the 
order sanctioning the betrothal of Bachi- 
bai to Velji and the order refusing to allow 
& review. 

“As both orders ‘do not strictly fall with- 
in the purview of cl. (1) of 8. 43 of the 
Guardians and Wards Act we have treated - 
these’ appeals as applications for revision, 
. On a perusal of the record we are satis- 
fied. that’ the procedure adopted. by the 
learned Judicial Commissioner'was irregu- 
lar.. The correct procedure-to be followed 
in such cases has been described by 
‘Mookerjee, J., in Monijan’ Bibi v. District 
Judge, Birbhoom (1) as follows: E 

“The, guardian for marriage of the in- 
fant, who may have- negotiated” for thé 
marriage, must apply. to the District Judge ` 
for his sanction.: Notice of the applica- 
tion should be given to the infant, to the. - 
guardian of person if he happens to be 
different from the guardian for marriage, 
and also te such relations. of the minor 
as the Judge.may deem necessary. He 
‘will then consider the objections.and sug- 
gestions, if any, and then determine whe- 
ther the proposal of the guardian for marris 
age is for the- true welfare of the minor 
or whether the marriage is unsuitable by 
reason. of incongruity of age, inequality of 
rank and fortune or any like reason. ‘If, 


"on the materials before the District Judge, 


he is satisfied that the marriage is not uns 
suitable, he will sanction it." 
In the present case there was a greater 
need for strictly complying with the above 
( at 25 Ind, Cas. d 42 C. 381 at p; id 80 C. LI; 
9,0, W,.N, 29 ae 


m 
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passed an order sanctioning the marriage 
of Bachibai to the appellant and was be- 
ing called upon .to vacate its own order 
and to substitute another to the prejudice 
af the appellant who had kept himself in 
hopes on the strength of the Court's pre- 
vious order for nearly 18 months. 

Instead of remanding the case to the 
learned Judieial. Commissioner for further 
‘evidence we have permitted the person 
vitally concerned in the welfare of Bachi- 
bai to file raffidavits. We have also ex- 
amined Bachibai and have sent for and 
geen both the appellant and Velji. E 
“Now there can be no doubt that the 
paternal male relatives of Bachibai are all 
in favour of her marriage with the appel- 
lant. It is true that they are all distant 
relatives but for the purpose of marriage 
they: stand according to Hindu Law higher 
in degree than Jeewibai..1f they were 
not prevented by the order of the Court 
appointing Jeewibai as guardian of the 
person of Bachibai it was open to them 
to obtain custody of Bachibai themselves 
and to give-her in marriage to a. person of 
their own choice. - MEN : 

We have no power to specifically.enforce 
the order of Kennedy, J. 0O., by compell- 
ing Jeewibai to give the minor in marri- 
age to the appellant unless an application 
was made to us for removal of Jeewibai 
from guardianship and appointment of 
another person in her place who. could 
obtain an order in favour of the appellant 
and carry it. out. ` 
. No application has been made to us in 
that behalf andifan application were made 
‘we would not be inclined to grant it for 
-the simple reason, that we find that there 
ia a great disparity of ages between the 
appellant and Bachibai and that if we were 
called upon to sanction this marriage de 
"ovo we would not feel ourselves justified 
in doing so. We have, therefore, to con- 
sider whether we should uphold the sanc+ 
tion given by the learned Judicial Commis- 
sioner in favour of Velji. 

He is, no doubt, younger in age but 
has admittedly no near relatives to look 
after him or the minor in case of any 
mishap. He depends solely upon his daily 
wages which he earns asa mason, deewi- 
bai is too old to exercise a proper dis- 
cretion.in the selection of a suitable bride- 
groom and depends on her sons The 
reasons assigned by her in her application 
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for giving the goby to the former sanction 
of the Court have not been substantiated 
and there is room for doubt if the pre-. 
sent selection has been made in the inter- 
ests of the minor. < 

The girl herself is too unintelligent to 
make achoice. Except what she had been 
told-to say she depended for her answers: 


to the Court on her younger sister who 
‘accompanied her at the time she was’ -’ 


brought before us and who appeared to us 


‘certainly more intelligent than Bachibai. 


Taking the circumstances as a whole and: 


‘specially: the opposition by the paternal’ 


relatives we do not think we would. be 
justified in upholding the: sanction given 
by the learned Judicial, Commissioner in ' 
favour of Velji. . oy e : 
' In the course of his arguments Mr. Dip- 

chand contended that the Guardians and 

Wards Act was silent as to the power of 

a guardian appointed by the Court to give 

a minor in marriage and that there waa 

no obligation on his client to apply for 

permission in that behalf. He further, sug- 

gested that it was open to the guardian 

to give the minor in marriage notwith- 

Standing an -order passed by the Court, 

the Oourt would not pass any orders: 
which may be flouted without compunc- 
tion. In support of his argument he placed: 
considerable reliance on the case of Bai Di- 

wali v. Moti Karson(2). ^. |, 

: Io that case the mother of a minor girl 

who had been appointed as guardian by 

the Court was ordered to hand over the 


: minor to lier paternal uncle for the pur- 


pose of being disposed ofin marriage by 
him, She disobeyed that order and mar- 
ried the girl to à person of her own choice, 
It was held that the doctrine of factum 
valet applied and that the disobedience 
of the order of the Court was not sufficient 
to render it ipso facto invalid. 


. The question whether ‘the order of the 
District Judge requiring her to make over 
the minor to her uncle was an order with- 
in the scope of the provisions of the Guarda 
iansand Wards Act and the further ques». 
tion whether the marriage of & minor af 
or. before 9 years of age could be regards . 
ed as falling within the scope of: thé 
general words "all such matters as the . 
law to which the minor is subject require’ 
in s. 24 of the Act were both left uñ- 
decided, ME 


(2) 22 B, 509; 11 Ind, Dee, (N, s) 920, 


168 T. O. 1928: 


declare as invalid a marriage of a Hindu 
girl which has been duly performed by her 
natural guardian different considerations 
apply. Having regard to the fact that 
amongst the respectable Hindus it is very 
difficult to secure a husband willing to 
marry a girl who has already passed through 
the ceremonies of marriage with another 
person, the Courts have always been in- 
clined to uphold a marriage and have re- 
fused to set it aside merely or solely on 
the ground that it was contrary to the 
wishes of the natural guardian even though 
he be the father. In so doing the Courts 
have interpreted the texts of Hindu Law in 
that behalf as discretionary and not man- 
datory. 

It does not appear from the report re- 
ferred to above that the person to whom 
a minor was given in marriage by her 
mother was not suitable so as to call for 
thé interference of the Court. Though the 


orders of the Court had been disobeyed: 


it was open to the Oourt not to take any 
further action in the matter which was 
likely to. prejudice the interests of the 
minor. In the circumstances of that par- 
ticular case the order refusing to declare 
the. marriage as invalid may, therefore, be 
unassailable. . 

But in so far as that case is indicative 
of the fact that the marriage of an infant 
who is a Wardof the Court may be al- 
lowed to take place without the sanction 
or even the knowledge of the District 


Judge, it has been adversely criticised in 


Monijan Bibi's case (1), referred to above, 
‘and we agree with the view taken by the 


Oaleutta High Court that the marriage of 


a Ward of Oourt requires the consent of the 
` Oourt and that a marriage or connivance 


of marriage with a Ward of Court without. 


Buch consent is apart from any other cob- 
. Sequences which might follow contempt of 
Oourt liable to be severely punished. s 
' Itis well-settled that under its delegat- 
ed powers from the Sovereign. as pareng 
patri@ of infants itis competent for the 
Court to restrain by an injunction an un- 
suitable marriage of an ‘infant whether he 
or she be a Ward of Court or not and that 
this rule equally applies to: Hindus and 
Muhammadans. 
assumed superintendence of the’ person of 


an infant it is prima facie necessary that. 


the Court should be moved to prevent such 
an unsuitable marriage. But different con- 
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. Now, when the Court is called upon to. 


,rule should not prevail here. 


. example of the necessity 


Where the Court has not. 
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siderations .apply where the Court has, as 
a matterof fact, assumed superintendence 


of the infant and in „pursuance. thereof 
has transferred its duties to a person of 


es 


its own ‘choice called the certificated guar- 


dian and has charged -him with the cus- 
tody of the infant on behalf of the Court, 
In that case it is incumbent upon the 
Oourt to take all necessary precautions to 
prevent the person so entrusted from doing: 
any act which is likely to result in irre- 
mediable injury to the ward. And there 
can be no greater injury to an infant than 
that he or she should be tied down to an 
unsuitable partner in life. This is the 
more so in the case of an infant whose 
law declares his marriage as ,indissoluble- 
except by death. In England it is the: 
uniform practice to require a guardian 
appointed by the Court to give a recog- 
nizance that the infant shall not marry 
without the ‘leave of the Court. And in 
any case where there is the least suspi- 
c.on that & marriage is likely to take place 
without the Court's sanction it issues 
an injunction not only to prevent 
‘such marriage but to prevent communi- 
cation between the ward and the admirer 
and removes the infant from the custody 
of the guardian if he is suspected of con 
nivance. There is no reason why the same 
| When the 
Court appoints a guardian the relatives’ 
of the infant'some of whom may be pre- 
ferential guardians for the purpose of 
marriage according to the law applicable 
to the infant are led into the beliéf that 
before the minor is given in. marriage 
their wishes will be consulted, They are 
therefore, not so vigilant in coming to 
the Oourt to prevent an unsuitable marri- 
agè by an injunction as they would 
otherwise be, And it will be unfair to 
them that the certificated guardian should 
be permitted to abuse the trust imposed 
on him by the Court and to make ima 
proper use of his position as such trustee. 
` The present case affords an: &dequate 
e ) ec of the Court 
Ex posing e obe on on LO bala wasi 
guardian not to marry an infant wi 
the sanction of the Court, TAE 
The guardian is only the maternal grands 
mother. Were it not for the order of the 
Court, she would not have been able to 
retain possession of the minors-and unless 
she had such possession no valid marriage 
could be performed for according to 


a 


"E 


Pd 
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Hindu Law the bride must go round the 
sacred fire before she could be said to 
be legally married. It is absurd for her 
to contend that having retained custody 
of the minor on the strength of the order 
of the Court she should now be permit- 
ted to create an indissoluble marriage tie 
between ap unsuitable bridegroom and 
the minor which she would not otherwise 
have- been in a position to do. It is no 
doubt true that s.24 of the Act is silent 
as to the effect ofthe appointment by. 
Odurt of a guardian over the rights if 
&ny of persons who are entitled to act 
as guardians under the Hindu Law. There 
is; however, hardly any need for such 
a provision. A person who accepts tol act 
as a certificated guardian impliedly under- 
takes to have custody of an infant entrust- 
ed on terms imposed on him by, the 
Gourt? So long as heretains such custody 
dud has not restored the custody of the 
infant he cannot assert any rights which 
he may have under the ordinary law and 
ig. bound to carry out the orders of the 
Qourt. If that be so, no marriage could 
be performed unless the guardian commits 
a breach of trust and either gets the 
marriage performed himself or fraudulent- 
ly parts with possession of an infant and 
thus enables. such marriage to be per- 
formed, One of the conditions mentioned 
ja the certificate issued to Jeewibai is. 
that she shall- not marry the infants 
without the leave of the Court and she 
i8 bound by that condition. ^ . 

: We accordingly set aside the order passed 
by the learned Judicial Commissioner 
com oning thé marriage of Bachibai to 
'elji,. 
< We make no order.as to costs. : 
A N. A. l Appeal allowed. 


—— 


- SIND JUDICIAL COMMIS- 
i SIONER’S GOURT, 
: Orvin Soir No, 1387 oF 1921. 
uat March 31, 1925. 

| Present:--Mr. Rupchand Bilaram, A. J, O. 
KISHINOHAND OHEGLARAM—PrLatNTIFF 

versus 

F, O. SHAMSUNDAR MOHANLAL anp 

my OTHERS— DEFENDANTS. 

: Practice—Wiiness asked to. obtain information from 
record of his. office; ' whether entitled to. demand 
remunerationz-Allowance to recaup employer, Me aure 
pf. ee es 


"E 
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A witness whois required to collect certain in- 
formation from the records of his ‘office is not entitl- 
ed to ask fora fixed amount. being paid to him before. 
he would obtain therequired information. But the, 
Courtmay make an allowance for theloss of time 
on the basis of the salary ofthe witness by way of. 
recoupment to the employer.: : ! 


Mr. P. S. Shahani, for the Plaintiff. oa 
Mr. Dipchand Chandumal, for the Defend- 
ants, ' 3 moi x 
JUDGMENT.—In this ease Commis- 
sion has issued for the examination on inter- 
rogatories of the. present Manager of the 
Chartered Bank of India and, Australia, 
Amritear Braneh. The witness is required 
to collect certain information from. the 
records of his office for the year 1920, and 
of which he has. no,personal knowledge. 
He has asked forasum of Rs. 100 being. 
paid to him, before he would. take the 
trouble of looking into the records. Itisnot 
for the witness to dictate his terms and to 
ask for afee of a fixed .amount. being paid 
to him before he would obtain the required 
information or answer the interrogatories... 
„The letter is addressed by the witness 
himself and without legal advice, and I treat 
it as a request that provision may be made 
for payment of a. reasonable fee by way of. 
recoupment to his employers for the loss,of 
time in looking. up the old records. vi 
' The rules of the Court make no specifie, 
provision, for payment of .such fees. -It 
appears that according to the English prac- 
tice, in the case of witnesses employed in 
Railway companies, an allowance for. loss.of 
time on the basis of the witnesse’s salary is. 
made by way of recoupment.tothe employer; 
see Yearly Practice of the Supreme. Court; 


1924, Notes to O. LXV, r; 27, cl. (9), at page - 


1269. On the same anology, it is but fair that 
in the present case, a similar amount should 
be allowed on the basis of the salary of the 
witness, 
answer the interrogatories without further 
delay and submit a bill to the Commissioner 
showing the timetaken by him in collecting 
the information, and also his salary, to 
enable this Court to determine what allows 
&nce,if any, should be made.- The defend-. 
ants, at whose.request this Commission 
has “issued, are in the meantime required, 
to deposit in the Court a sum of Rs. 100 to 


hereafter be ordered, Deposit to be made 
within ten days, Commission to re-issue 
and to be returnable within a month of, 
this date, "OMM OR Re: 

AWN, As < Order accordingly, . 


Y 


4 


The witness. should, therefore, : 


FE 
Y 


ev 
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. meet the allowance, if any, which may. 
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-PRIVY COUNCIL. X 
APPEL FROM THE Ogou Cuter Cooat. 
February 2, 1928. 
Present:—Viscount Sumner, Lord Atkin- 
son, Lord Sinha, Sir John Wallis and 
‘Sir Lancelot Sanderson. 

Tewari RAGHURAJ OHANDRA AND 

OTHWkS—PLaINTIFFS —APPELLANTS 
versus . . 
Rani SUBHADRA KUNWAR AND OTHERS— 

: DEFENDANTS — ResPoNDEN18, 

Owdh- Estates Act (I of 1869) as amended by Act 
(III of 1910), s. $2, cl. (5)—" Brother" meaning of— 
Natural brother--Personal law of the partics— 
Conzequenses of adoption under Hindu Law—Complete 
severance from natural family and substitution in 
adaptive family. 

The object of the Legislature in enacting the 
Oudh Estites Act, 1859, was to provide a fixed canon 
of siccession, applicable indefinitely in futuro, and 
applicable also to families of different races, tribes ‘ 
. and religions. [p. 677, col. 2.] 

In construing the Oudh Estates . Act, 186, as 
ansnded by Act LIL of 1910, the personal law of the 
parties mist bs taken into consideration. The word 
"brothers" [whose statutory right of succession is 
provided for by s. 22, ol (3) of tha Act] does not 
n52333arily include blood brothers, Where succession 
to an adopted talugdar is in question the meaning 
_ of the word must be determined not by the birth 

relationship, but by the adoptive relationship of the 
' galugdar. [p. 675, ool. 2; p. 676, col, 2.] 


Although for certain purposes (eg, marriage: in 
his natural family within the prohibited degrees) 
. tha blood relationship of an adopted Hindu Temains 
real and binding after the adoption, , nevertheless 
aozording to the strict theory of Hindu Law adop- 
tion is in a real sense (and not merely figuras 
‘tively).a ‘new birth’. The theory involves the 
principle of an entire severance and expulsion of - 
the child adopted from his original family, and his 
.'domplete substitution into the adoptive family, as 
; df hs were born in it. The fundamantal idea is that 
the boy given in. adoption gives up the natural 
family and everything connected with the family. [p. > 
677, col. 1.] 
Nagindas Bhugwanias v. Bachoo 
and Dattatraya Sakharam Dewi 
Kulkarni (3), relied on, 


The expressions 'oivilly dead 'or' as if hə had never 
been born in-the family’ are not for all purposss 
correct or logically applicable, bat fhey' are com- 
plementary to the term ‘new birth’, It is not marely 
tha ceremonies for the natural father, who has given, 
or for ths adoptive father, who his taken, & son ia 
aloption that are involved, but those for the ritual 
number of ancestors in each case, [p. 67 7,col. 1] — 


Hurkissondas (2) 
v. Govind Sambhajt 


Ceremonially, the adopted soa only becomes news 
born in tha family of his adoptive father, so as to 
bs qualided to provide effücaciously the offerings of 
which the dead have need, by. first dying in tke 
family of his birth, out of which he is given by his 
natural to his adoptive parent, and in which hia 

1 Ofsrings will be no longer efficacious or desired. |p. 

| 877, cols.1& 2.) — caer ` 
Their Lordships quoted with approbation the 

following passage from Vasishtha, oited in Mayne's - 

; Hindu Law, para 107; "Letno man give or accept 
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an only scn, since he' must remain to raise up 4 


- progeny for the obse juics of ancestors”. [p. 677, cai, 


1 | x 
95 Ind. Cas. 798, affirmed. 


Appeal from a jadgment and decree of the 


. Chief Court, Quan, dated the 22nd March, 


1826, (Bir Louis Stuart, Kt., O. J., and Wazir 
Hasan, J.) and reported as 95 Ind. Cas. 798, 
affirming the judgment and de ree, dated 
the 19th December, 1925, of the same Court 
iu its Original Civil Jurisdiction (Ash- 
worth, J.), reported as 94 Ind, Cas, 291, 

The sole question for determination 
on the appeal to His Majesty in Council 
was as to the meaning, of the word 
‘brother’ in cl. 5,8. 22 of the Oudh 
Estates Act, 1869, as amended by the Oudh 
Estates (Amendment) Act HI of 1910, The 
contention of the appellants was that it ine 
cluded ' the natural brother of a person 
adopted by a Hindu; both Courts in India 


. held to the contrary. See 94 Ind. Cas, 


294 and 93 Ind, Oas. 798, where the judg- 
meats of Ashworth, J., and of the learned 
‘Judges' of the Court of Appeal: (Sir 
Louis Stuart, Kt., O. J., and, Wazir Fasan, 
J.,) are fully reported. ` 


Mr. Lowndes, K. C. (with him Mr, Dube), 
for the Appeliant.—I contenu vhat ihe per- 
sonal law of tha parties has no applica- 
tion hare, Itisacase of a talugdari gove 
erned by the Oudh Estates Act. Refers 
to Thakur Sheo Singh v, Rani Raghubans 
Kunwar (1. The Act applies to Hiadus, 
Muhimmadans, Christians and Sikhbra, We 
eannot reconcile the Act with the T er:;onal 
law of thé parties. ‘Reads s, 22 of the Act, . 
. [S18 Lancatot SaNDERSCN.—IS there a defl- 
“nition of ‘brother’ in the Act?| 

Yes. Refers to the preamble of the Act, 
It is intended to bea Code of Succession 
to these estates, k 

[Lord Sumnue.—The Act is in efect- a 
ra-grant of the estate. The Act is a great 


' departure from Hindu Law]. 


Jin JogN Wattis,—It is obvious that the 
' Aot is a departure from the Hindu Law.] 


[Loen Saungr.—It is common ground that 
Hindu Liv is not followed’ in the' Act, 
lt is a pstchwork jee enicted for 

urposes of policy. v 
á LORD Somyux.—-The. Act uses tha word 


‘brother.’ It woull mean, of coarse, a 


(1) 32 1. A, 203: 97 A. 634; 8 O. O; 31710 
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brother by blood if there were no other cir- 
cumstances to be copnsidered.] 

[Lorn Sumner.—You cannot say that 
natural blood relationship is the only 
sense in which the word ‘brother’ is used in 
the Act.] 

The Act says ‘brother.’ You cannot im- 
port the personallaw of the parties. I 
submit that you should give the ordinary 
dictionary meaning to the word ‘brother,’ 

[Loup Sumner.—The fundamental rule is 
that an adopted child is taken out of his 
natural family.] 

Messrs. DeGryther, K. C., Moti Lal Nehru 
and Hyam, for the Respondents, 


JUDGMENT. 


Viscount Sumner.—This appeal 
relates to tbe rules of succession laid down 
for certain Taluqdari estates in Oudh under 
Acts passed by the Legislative Council for 
the United Yrovinces, namely, Act I of 
1869 (the Oudh  Eetates Aet) and the 
amending Act III of 1910. The Chief 
: Court of Oudh, affirming the decision 
. of Ashworth, J., sitting on the Original 

Side of the same Court, decided in favour 
_ of the respondents as against the appellants’ 


*elaims to a disputed succession to the 
nga Sissendi. . . 
Ts Ohandra Shekhar, Taluqdar 
of Gissendi, died intestate on the 12th 
February, 1923, leaving a widow, the 
first of the present respondents, who 
subsequently obtained mutation of names 
of his properties and is in possession, of 
them. Raja Kashi Prasad, a Hindu govern- 
ed by Mitakshara Law, hed been the 
Taluqdar when the earlier Act was passed, 
and his neme was duly entered in respect 
-of Sissendi in the Lists 1, 8 and 5, which 
‘were drawn up pursuant to s. 8 of the 
. Oudh Estates Act, 1869. | 4 
“In 1866 Raja Kashi Prasad, being 
childless, adopted Ram Krishna, 
second son of his first cousin, Madho 
Prasad, then under five years old, and 
gave him the name of Chandra Shekhar, 
“Tn 1873 he executed a registered non- 
testamentary document, in which he gave 
directions. for, the up-bringing of the 
boy, and particularly laid stress on his 
complete separation from Madho Prasad 
and’ his descendants. He died on the :3ih 
August, 1873, and Raja Chandra Bhekhar 
: succeeded him. A 
' Ta the present suit the plaintijja were 
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members of the family of Madho Prasad 
namely, Krishna Narain, grandson of Ram 
Chandra, the eldest son of Madho Prasad, 
and two brothers of Ram Chandra, namely, 
the third and. fourth sons of Madho Prasad. 
As primogeniture was the family rule of 
descent the appellant, to whom the Taluga 
would pass,if this appeal were to succeed, 
is Krishna Narain. i 

The appellants’ contention is that on 
the death of Raja Chandra Shekhar the 
estate descended in default of male lineal 
descendants, of whom he had none, to the 
senior male lineal descendant of Ram 
Chandra, who was by birth the eldest 
natural brother of Raja Chandra Shekhar. 
This, itis said, is the effect of s, 22 (5) of 
the Oudh Estates Act, as amended by s. 


` 14 of Act III of 1910. 


The new s. 22, which that Act introduced 
into the Act of 1869 in lieu of the s. 22 
originally enacted, is a list of persons, 
described in terms of their relationship, 
immediate or remote, to some predecessor, 
and set out in the order in which they will 
take the inheritance on the failure or in 
default of the persons previouly described. : 
Itis not, like the original s. 22, confined to 
a list of described persons in the order of 
succession, but has, provisos and. explana 
tions interpolated into it. The substance 
of both, however, is the same. For powers 
or obligations conferred by the Act over 
and above the general law applicable, ona 
must look elsewhere, Be oy E 

In this sequence, the first three clausés 
describe "sons" and their lineal descende 
ants, who take in the following order; > 
(1) the eldest son of the original Talugdar 
surviving his father; (2) his lineal 
descendant, in 6ase he has predeceased 
his father; and (8), if he has died in his 
father’s lifetime leaving no male lineal 
descendants, the younger sons of the 
original 'l'alugdar according to their 
respective seniorities. Failing all such 
persons, cl. 4 brings in such person aa 
the original Taluqdar shall have adopted 
and his lineal male déscendants. 

It is to be remarked here that, unlike 
cl. 5 in the original Act, which the 
present cl. 4 replaced, cl. 4 says nothing 
about the mode or circumstances of the 
adoption, but is generally applicable 
to any form of adoption. In the former 
Act, ol 5 simply introduced into the 
order of succession the Muhammadan adope 
tions, which by the subsequent à, 29 wata 


( 
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brought into existence in a statutory, docu- 
mentary form, , without religious or other 
ceremonies, Olause 4 in the new Act brings 
into their place in the order of succession 
adoptions, both Muhammadan and Hindu, 
for the old s. 29 is amended and enlarged 
and all adoptions are now required;to becom- 
pleted by written documents subsequently 
registered, Thus the reference to persons 
adopted in the amended cl, 4 is general and 
covers all adopted persons, the definition of 
the form, which makes them adopted per- 
sons, being now relegated to the altered s, 
29, excspt that, in the case of adoption by a 
widow, a proviso is anomalously attached to 
cl.7 ofs. 22, prescribing the conditions to 
be observed by her, which would more 
regularly have formed a further addition to 
the altered cl, 29. Te. 

The result, however, of the alterations 
mile by tha Ast of 1910 is that adopted 
Boas, whether in Hindu families or other- 
wise, being now separately introduced into 


the suesession, “sons” in cla..1, 2 and 3, do 
not iacludeatopted sons, although a change ' 


in the general Hindu Law of succession 
results from the change in the Act, Under 
the Act of 1869, Hindu adopted sons came 
in either as sona under the first three clauses 
or under cl, 11, the latter being barely 
Gredible. Under that of 1910, all sons 
adopted by men come under cl. 4,and by 
widows under cl, 7, The resultant alteras 
tions in general Hindu Laware déliberate 
and are considerable, : 

„The appellants have thus made good the 
first step in their argument, namely, 
that "son" used simpliciter means in 
this legislation sons by natural genera- 
tion, and means nothing’ more. Their 
Becond step is that "brothers" likewise in 
cl. 5 means, or it is better to say includes, 
blood brothers, The Act, they say, is ex 
pressed in English; is its own dictionary; 
aad, where its prescriptions are verbally 
clear, is not to be explained or be clouded 
by any implication from. peraonal law Is 
this construction made out ? f 
There is here nothing corresponding to 
tie sub-sections dealing with "sons" to show 
taat the word "brothers" must have a limit- 
61 meaning in cl. 5, as if brothers, through 
&loption were, as adopted sons are, speci- 
tically dealt with, aud the question in the 
present case is whether it can or cannot be 

redicated of, say, Rim Chandra, that he 
was a “brother” of Ohandra'Sheküa? within 
thé meanlag uf el, 5... Prima facie he was, 
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for the unqualified word "brother" wou d 
seem to inciude, at any rate, a brother by 
blood, though the context may iutrodnca 
some exception or limitation upon it, -With 
“son" the quéstion was. whether the wori 
included a son by adoption. With “orother” 
. the question. is whether the word may not 
be, iu certain cases, determinelnot by the 
birth relationship, but by the adoptive rela- 
tionship of the talugdar, the succession to 
whom is in question. i 

The Aot, it is true, 
Act applies to taluqdars of different’ races 
and’ religions, Hindus, Muhammadans, 

Sikhs and Uhristians. It governs the success 

sion not to property generally, but specitl- 

cally to taluqdari estates, It lays down in 

s. 22 an .order of succession, which isin 

form the same for all, but it uses words for 

the principal relationship, which have 

a different sense aczording as they are 
used of one community or another 

, Words of relationship in connection 

with a law of inheritance differ in their 

signification and content, according as 

"their contest is an inheritance in ons 
- community or an inheritance in another, 

Lagitimacy, adoption, and lawful wedlock, 
all of which involve legal conceptions, 
are terms which will vary in meaning 
agcording to thelaw of the community, 
with which in the given case the Act is 
concerned, and althoughto some extent 
the Act lays down express preacriptiona 
. on these subjects, this is not always so, 
Tous, “words expressing relationship. 
denote only legitimate relatives," irrespeo- 
tive of natural relationship in blood, 
‘Adoption of a sonis a right conferred by 
the legislation on Muhammadans, in & 
form involving a statutory procedure, to 
which are added the requirements, if any, 

.imposed by the personal law of the adoa 
pter.. Wife and widow, terms which are 
not defined or explained, involve, of cotursé, 
‘the relevant laws of matrimony, undey . 
. which they were duly espoused, and iù- 
s. 22 the words "'brotter" and “mala 
 Bgnate" apply only | to najib-uletarfain, 
' aud the word "widow" only to a woman 
belonging to the aħl-i bradari of her deceag- 
ed; husband. All these are ‘matters of 
the personal law of the individual, to whom, 
the succession is to be established, and 
the Act itself in some cases recognised 
the necessity for taking account of a) 


with its amending 


personal law, as, for example, s. 18 (1 
of the Actof 1839 (displaced, howeve 


` 
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by the amending Act of 1910), where part 
of the limitations on a talugdar’s power 
of bequest is to be found in the ordinary 
law to which persons of the testator's 
tribe and religion are subject; s. 22, sub-s. 
11. as amended in 1910, where the succes- 
sion is given to “such person as would 

. have- been entitled to succeed to the estate 
under the ordinary law to which persons 
of the-religion and tribe of such talugdar 
are subject, and s. 31l,by which a taluq- 
dar is allowed to make a formal declara- 
tion “that he is desirous that his estate 
should in future be held subject to the 
ordinary law of succession, to which 
members of' his , tribe or- religion are 
Bubject.". These express references to the 
personal law. of the talugdar concerned 
cannot be read as exclusive of the im- 
plication of a reference to. personal law 
where, asin the case of'differing relation- 
ships described by the same word, the 
actual content of the.word may vary 
according as the talugdar belongs to one 
tribe, community or religion or another, 
and they serve to show that these Acts 
are not designed toforce one arbitrary 
and unnatural line of succession on all 
talugdars regardless of their family law, 
but are meant to be adapted to the 
circumstances of different classes | of 
talugdare, except where an express devia- 

. tion. is .made from the rules ordinarily 
applicable. 

It is also worthy.of mention that underthe 

' amended s. 22, sub-s. 11, the cases of descent 
to a single person among persons (i) some of 
‘whom are connected by blood relationship 
and some by marriage, (ii) some of whom 
Bre related, by the whole blood and some 
by the. half blood, and, (iii) some are re- 
lated, through males and some through 
females, are systematically. provided for, 
but .no mention is made of the case where 
‘the single person is one of several, who 
stand in the relation of brothers to the 

' talugdar, ‘some by birth and some by adop- 

tion. Furthermore, under the head of 

"maintenance of relations, s. 26° provides 

. for allowances’ to brothers and minor sons 
of ; the dsceased without any words to 
puggest that the estate is liable to persons 
outside ths limits of the family in. which 
the talug is ‘held, while by s. 2U the power 
of bequest to religious or charitable uses 
is restricted in words, which protect’ a 
brother and a nephew, who ie the naturally 

Bern, son of a brother, of ithe talugdar, but 
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excluding as they do an adopted son of & 


: brother, show an intention pro tanto tO 


provide for family claims in preference tO 
claims, which only arise in consequence of 
an adoption, f 

The last question is: “ What in truth is 
the ruleof Hindu Law—the personal law 


of Raja Chandra Shekhar—in its bearing ` ` 


on Krishna Narain's claim to inherit on 
his death as the senior direct descendant 
of Raja Ohandra Shekhar's eldest born 
brother. . lt is contended that Hindu Law, 
properly understood, contains nothing which 
militates against the right of a born-brother 
to bethe brother, whose statutory right 
of succession is provided for by s.22 (5) 
of 1910. The matter, itis said, does not 
depend on the rights of succession, 88 a 
member of a new family by adoption, which ' 
Raja Chandra Shekhar might have had to 
properties belonging to other members of 
the house of Sissendi. but on the survival 


. of the ‘blood relationship for the legslpur- 


poses of Hindu Law between Raja Chandra 

Shekhar and his brothers born. Unless 

it can be said that in law the effect of 

the adoption of Raja Chandra’ Shekhar 

was tomake Ram Chandra no, longer his 

brother, then by the explicit words of the. 
enactment, Ram Ohandra's lineal descend- 

ant and noother was next in succession 

to him. 

It is quite true that for certain purposes 
the blood relationship of an adopted Hindu , 
remains real and binding after the adoption, 
For example, his born-sister is within tbe ` 
prohibited degrees of affinity. It is ‘true 
also that authoritative téxts of the writings, 
in which.the Mitakshara Law was originally 
expressed, dwell onthe matter of inherit- 
ence and succession in connection with 
adoption in a wey that leaves some of the 
consequences of adoption unexpressed, 
They define the rights of the person adopted 
asa member of his adoptive family, but 
they do not in terms complete the matter . 
by prescribing his entire expulsion frcm | 
his originel family and the severance of 
his born-brothers from him and from the: 
name of brother for all purposes connected 
with succession’ to property. Hindu Law, 
however, has not stood still.- Those texts ' 
have been elucidated and applied since - 
1869 in a great number of decisions which- 
have authoritatively settled the law, andin 
construing the Acts the personal law applic- 
able, when once itis held thatthe Acts 
imply the application of personal law, ig 
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the psrsonal law as it exists at the tins’ 


when the question in tho suit has to be 
decided. 
It is not true to say that by Hindu Law 


an adoptee only loses his consanguinity. 


for purposes of succession, Adoption has 
been spoken of as “ new birth” in many 
eases, a term sanctioned by the theory of 
Hindu ‘Law. 
figure of speech. The theory itself involves 
the principle ‘‘of a complete severance of the 
child adopted from the family in which he 
is born and his complete substitu- 


tion into the adopter's family as if he were. 


born in it" Nagindas Bhugwandas v. Bachoo 
Hurkissondas (2). “The fundamental idea 
is that the boy given in adoption .gives 
up the natural family and everything con- 
nected with the family"  Dattatraya 
Sakharam Devli v. Govind Sambaji 
Kulkarni (3). As has been more than 
once observed, the expressions “ civilly 
on or as if he had never been born in 
the 
correct or logically applicable, but they 
are complementary to the term “new 
birth." It is not merely the ceremonies 


for the natural father, who has given, or. 


for the adoptive father, who has taken, a 
son in adoption that are 
those for the ritual number of ancestors in 
each case. “Let noman give, or accept, 
an only son, since he must remain to 
raise up a progeny for the obsequies of 
&ncestors...He who means to adopt a son 

e may receive as his son by adop- 
tion..even one remotely allied. . . . 
The class ought to be known, for through 
one son the adopter rescues many ances- 
tors’ (Vasishtha, cited in Mayne's "Hindu 
Law," s. 107). Consideration. of the in- 
timate connection, which primitive Hindu 
Laws established between the funeral offer- 
ings and ceremonies on béhalf of the dead 
and “the right of succession to his pro- 
perty, will show ' that ceremonially the 
adopted son only.becomes newborn in the 


family of his adoptive father, so as to be. 


qualified to provide effieaciously the offer- 
ings of which the dead have neéd, by 
first dying in the family of his birth, out 
of which he is given by his, natural to his 


(2) 32 Ind. Cas. 403; 43 I. A. 56 at p. 68: 30 M. L. 
J. 193; 14 A. L. J. 185; 3 L. W. 259; 19 M. L. T. 193; 
18 Bom..L. R. 172; (1916) 1 M. W.N. 253; 23 O. L. J. 
895; 20 O. W. N. 702; 40 B. 270 (P. O.). 

m Ind. Ogs. 423; 40 B. 429 at p. 435; 18 Bom, L 


* 
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Nor is the expression a mere - 


family" are not for all purposes. 


involved, but. 


50 Ug" 

adoptive parent, and in which his offers 
ings will be no longer efficacious or desired, 
If such a person's natural brother were to 


be made the. heir to the talug, hcw could’ 
he, still à member of the family of his birth 


and bound to make the necessary offer- 


ings for his own ancestors, be qualified to 
do the same thing for his brother and his 
adoptive father and that father's immedi- 
ate: predecessors? If he cannot, how is 
the legal theory squared with the termina- 
tion of the ceremonies'in the family into 
which the son was adopted? Their Lord- 
Ships think that these considerations are 


‘conclusive. ` . ‘ 


They would add that the argument de- 


.mands aconstruction, which it is wholly 


unreasonàble to put upon the word “bro- 
ther," having regard to the scheme and 
subject-matter of the legislation itself. The 
object, was to provide a fixed canon of 
succession, applicable indefinitely in futuro, 
and applicable also to families of different 
races, tribes and ‘religions. The Act of 
1869 was the result ' of discussions 
and negotiations, which took’ place at 
Oalcutta in 1868, the parties to which in 
general terms are known Maharajah Partab 
Narain Singh v. Maharanee Subhao Kooer, 
(4). For what reasons ‘this particular 
sequence of successions was adopted their 
Lordships do not affect to know, but this 
at least is clear; that it was done on some 


definite view of sound and consistent 


policy. Hindu Law, itis true, isin not afew 
instances deliberately departed from, but 
there could be no rational object in devis- 
ing a mongrel rule of succession and con- 
struing it exclusively in the sense of' the 
English terms used in expressing it. The: 
section must be read, so far asits langu- 
age permits, so as to be rational and order- 
ly, not sọ as to be arbitrary and capricious, 


"The appellants' interpretation would make 


the provision cut across the recognised 
principles of Hindu Law on the subject 


‘without approximating to the law of any, 


other community; would exclude some 
persons by mere chance without:in.any way : 
securing proprietors more competent or. 


.loyal than those, whom the regular law of. 


succession would bring in, and would pro-' 
duce confusion instead of order and’ discon- 
tent instead of satisfaction, i 


(4) 411. A. 228; 3 6.626: 1 C. L. R. 13; 3 Sar. P, 
O. J. 740; 3 Suth. P. O.J. 458 Rafique & Jackson P, . 
a 46; 1 Ind. Jur. 679, 1 Ind. Dec. (N. 8) 983 
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Their Lordships will accordingly humb- 
ly advise His Majesty that this appeal ought 
to be dismissed with costs. 

K. J. R. Appeal dismissed, 


Solicitors for the Appellants:—Messre, T. . 


'L. Wilson & Co, - 
Solicitors for the Reapondents:-—M egere, 
Barrow, Rogers & Nevill, 


PRIVY COUNCIL. 
Appaat FROM Tas Lanora Hien Court, 
February 13, 1928. 

Present: —Viscount Sumner, Lord 
Atkinson, Lord Sinha, Sir John Wallis 
and Sir Lancelot Sanderaon. 

Firx CHHUNNA MAL-RAM NATH— 
PLAINTIFFS—APPELLANTS 

| VETSUS | 
. Diem MOOL CHAND-RAM BHAGAT— 
DEFENDaNTS— RESPONDENTS, 

Contract Aat (IX of 1892), ss. 2, 39, 68—Con- 
tract for sale and delivery of goods—Buyer's refusal 
to accept--Promisee dispensing with performance of 
promise—S, 63, ‘whether departure from English 


Law, 

Sections 39 and 63 of the Contract Act, 1872, as 
read inthe light of the interpretation clause (vide 
8. 2 of the Act), run thus :— 

Section 39: "When a party to an agreement en- 
forceable by law has refused to perform or disabled 
himself from performing an accepted proposal in ite 
entirety, the person accepting tha proposal may put 
an end to the agreement enforceable by law unless he 
"has signified by words or conduct his acquiescence 
im its continuance”. [p. 680, col. 2.] 

Section 63: “Every person who accepts a proe 
posal may dispense with or remit wholly or in part 
the performance of the proposal made to him which 
he has accepted, or ho may extend the time for such 
performance or may accept instead of it any satis- 
faction which he thinks fit". |p. 680, col. 2; p. 681, col. 1} 

The parties to the suit entered into a contract, the 
plaintiffs to purchase and the defendants to sell, 140 
cases of white shirting, manufactured in England, 
' and packed in tin-lined cases. After the date of the 
gaid contract, a Government Notification having 
issued prohibiting the export of cotton goods in 
tin and wooden cases to India, the defendants wrote 
to the plaintiffs intimating that the goods in ques- 
tion would be shipped aad carried to their destina- 
tion- packed in bales instead of in wooden: boxes 
lined with tin. The plaintiffs, in reply, wrote 
declining to take the goods in bales instead of cases 
and cancelling the contract entitling them to receive 
the goods. They (the plaintiffs) reiterated three 
times their firm refusal to take the ‘goods in baleg 
aed cancelling the contract. The Privy Council 
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came to the coneluelen, on the correspondence between - 
the parties, that “the plaintiffs could not have been 
more emphatio in repudiating any obligation to accept - 
bales and in refusing to be bound by or to perform ìt. 
If delivery of the hirting, packed in bales, was in con» 
formity with the’ contract, the plaintiffs clearly des 
alarod that they would not accept them, and 
this wag acquiesced in by the defendants’. The 
aving subsequently brought the 


plaintifis | 
damages for the non-delivery by 


present suit for 


' the defendants of the goods which the latter had 


agreed to sell and the plaintifis had agreed ta 


uy | ; 
Yela, that by reason of ss. 39 and 03 ofthe Cons 
tract Act, 1872, the defendants were absolved from - 


- all liability, inasmuch as the plaintiffs had put an ' 


end to the agreement and had expressly dispensed 
the defendants from delivery at all. “The plaintiffs 
again end again dispensed with the performance by 
the defendants of their (ie. the defendants) proe 
mise to deliver the goods contracted for, and they 
(plaintiffs) cannot recover damages for.the breach of 
8 promise touching the performance ofa thing they 
wholly dispense with". [p.680,col.1.) | 
Their Lordships dissented from the decision of 
Jenkins O.J., in Abaji Sitaram Modak v. Trimbak 
Municipality (8), laying down that the promises 
mentioned in s. 63, Contract Act, can only do the 
acts he is by that section empowered to do, if there 
be an agreement [as defined by s.2 (e)] amongst 
the parties to that effect, and they held that “the 
language of s. 63 does not refer to any such 
Agreement and ought not to be enlarged by any 
implication of English doctrines". [p. 681, cols. 1 & 2.] 
Appeal from a judgment and decree cf 
the High Court, Lahore (Harrison. and 
Campbell, JJ.), dated the 5th January,. 
1925, reversing a judgment and decree, 
dated the 14th January 1924, of the Senior 
Subordinate Judge, Delhi. 
Messrs. De Gruyther, K. C., and Wallach, 
for the Appellants. 
Messrs. Lowndes, K. O., and Dube, for the 


Respondents. ` 
JUDGMENT. 

Lord Atkingon.—This isan appeal 
from decrees of, the High Court of Judi- 
cature at Lahore, dated the 5th January, 
1925, which reversed the decree of the 
Senior Subordinate Judge of Delhi, dated 
the 14th January, 1924, and dismissed the 
guit of the plaintiffs with costs. 

The suit out of which this appeal has 
arisen was one claiming damages for the 
non delivery by the respondents of certain 
goods which the latter had agreed to sell. 
and the appellants had agreed to. pur- 
chase. ] i 

The principal question for 'decisicn in 
the appeal is whether under the circum- 
stances proved inthe case the plaintiffs 
are entitled to recover damages from the 
respondents for the alleged breach of iheir . 
contract for the sale and delivery of the 
aforesaid goods, gars? 
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In the order of Oourt of the Subordi- 
nate Judge of Delhi, dated the 9th of 
August, 1921, it is stated that the respond- 
ents (the defendants) had presented for 
the second time an applieation to be af 
liberty to add a plea that the plaintiffs 
were not ready or willing to perform their 
part of the contract entered into between 
the parties, and apropos of this applica- 
tion the Court said ;— 

“The real question in dispute is whether 
in face ofthe correspondence, could the 
plaintiff claim damages and could he con- 
Bider the contract as subsisting. These 
points are covered by the issues already 
framed by me. If I find that the contract 
was cancelled and the plaintiff could not 
claim damages, the point as to readiness 
and willingness would not arise. 

“If it is held by me that the contract 
Bubsisted, the question, as to readiness 
and willingness, would not crop up. We 
have got letters sent by the defendant 
that he considered the contract as cancelled 
and if I hold that he was not justified 
in considering the contract as cancelled, 
he had no locusstandi to raise the plea 
as to the want of readiness and willing- 
ness on the part of the plaintiff.” 

The material parts of the aforesaid con- 
tract, which was dated the 29th November, 
1916, and is very lengthy, ran as follows:— 

“We had purchased one hundred and 
fifty (150) cases of white shirting marked 
D.-L May to November, ie. seven ship- 
ments, of ‘the office of R.J. Wood, at 
20s, 2d. We have sold the same to you 
at a net profit of Re. 0-4-0 per piece, 
The patterns and the invoices of the goods 
will be given to you on receipt. You 
shall have to take delivery of the goods 
on payment of their price to the Bank. 
You shall have to remove the goods on 
compliance with the condition of the 
office of R. J. Wood. You shall have to 
pay interest and godown rent according 
to the terms ofthe officeof R. J. Wood. 
Besides, you shall have to bear all the 
expenses incurred. The goods shall be 
fresh. 

“Contract 
Sambat 1973, through Moti 
Kishan, Brokers. 

(Sd) MUL OHAND-RAM BHAGAT. 


made ‘on Mangsir Sudi 5, 
Ram Ram 


** Contract in respect of 140 (ons hundred 
and forty) cases confirmed." 


It is common ground (hat a case 
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taining 50 pieces of Messrs, R. J. Wood 
& Co.'s ghirting, manufactured in 
England, andthe goods the subject of 
the said contract were sold by Messrs. 
R.J. Wood & Co. to the respondents, 
and were to be asso packed for export. 
The plaint is verified by the appellants. 
In its sixteenth paragraph it. is alleged, 
and apparently not disputed by the re- 
Spondents, that the shipment of the por- 
tion of the goods which should have 
arrived in India in the months of May and 


-June, 1917, did not arrive in India in 


the month of March, 1918. The shipments 
which should have been made in July and 
August, 1917, did not arrive till June, 
1918, and those of September, October 
and November, 1917, did not arrive till 
July, 1918. , 

On the 24th April, 1917 (4.e,, after the 
date of the said contract, but before the 
first shipment thereunder), an Order in 
Council was issued in London prohibiting 
the export of cotton goods in tin and 
wooden cases to India, and this was 
followed by a similar prohibition by the 
Government of India. 

On the 28th April, 1917, the importers, 
Messrs. R. J. Wood & Oo., wrote to the 
respondents as follows:— 

“Ag the British Covernment ‘prohibited 
the use of wood and tin cases, kindly 
note that all your goods on order will come 
out packed in bales instead of cases until 
such prohibition is withdrawn ; if we do 
not hear from you within three days we 
shall understand you agree to this, if 
not, kindly instruct us how to send the 
goods out.” 

On the same day the respondents wrote 
to the appellants a letter to the following 
effect :— 

“Dear Sirs,” 

"As the British Government have pro- 
hibited the use of wood and tin cases, 
kindly note that all your goodson order 
will comeout packed in balesin place of 
cases unless such prohibition is withdrawn. 
If we do not hearfrom you within three 
days we shall understand you agree to 
this. If not, kindly instruct us how to sand 
the goods out.” 

“On the Istof May, 1927, the respond- 
ents wrote to the appellants a letter in 
the following terms :— 

“We arein receipt of your favour of 
date, and iu reply.have to say that, hay- 
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ing sold Mesra, R,J. Wood's goods to 
different parties, we cannot confirm the 
letter by sending it to you, If ycu are 
BO very’ anxious to sea the letter, you aye 
quite welcome to come and see it at our 
shop, We have already sent you acopy 
of this letter, and if you will not come to 
our shop to satisfy yourself, please note 
we shall not beresponsible, Please further 
note that, if we willnot hearsfrom you 
definitely in the matter. within the allotted 
time, you will be responsible for all con- 
` Bequences,". 

In reply to this letter the appellants on 


the same day wrote to the respondents a 
letter running thus :— 


“Dear Sirs, 

"With reference to your letter, wa beg 
to inform you that we do not agree to 
fake the goods sold by you to us in 
bales instead of cases. Hence we cancel 
the goods, which please note." 

Cancel the goods is not an accurate exe 
pression, andin this connection must mean 
cancel the contract entitling us to receive 
the goods. 


To this letter the respondents on the 
2nd of May replied in the following 
terms :— 

est Sirs, E : 

‘We are in reasipt of your letter dated 
lst May, 1917, andin reply have to say 
that we sold you goods as per Messrs, 
R. J. Wood's terms, and as that office is 
going to ship goods in bales instead of 
cases, youare bound to abide with these 
terms and accept goods in bales, Please 
note that you are not bound to cancel the 
goods, and you will have to accept 


goods in bales as required by M . 
R. J. Wood." * du 


On the 4th of May,1917,the appellants 
again wrote to the respondents thus :— 

"Dear Sirs, 

“In reply to your letter of the 
May, we beg to tell you that we ‘ 
. have cancelled the goojs, and 
we again inform you, Please note." A 

On the 4th of May the appellants re- 
plied in the following terms to the re- 
spondente' letter of the 2nd of May 
(which they must have received on the 8rd 
of that month. + Their letter tuns thus :— 

"In reply to:your letter of the 3rd of 
May, we cannot acceptthe goodsin bales 
instead of cases and tins.’ Please con- 
sider them aa cancelled, Please note, once 
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for all,as our dealers. do not agree, we 
cannot accept," l j , 

On the 8th of May the appellants -again 
wrote to the respondents a letter in the 
following terms: =- 

“Dear Sire, |, . 

“Re our previous. correspondence, wa 
beg to tell you that we have cancelled all 
goods ordered through you, and we will 
not take any stake, and also note we have 
reason and authority to cancel, and ‘hence 
we will-not at all be responsible for the 


-delivery, which please note." 


The appellants could , not have been: 
more emphatic in repudiating any obliga- 
tion to accept bales and in refusing ‘to: 
be bound by orto perform it. If delivery | 
of the shirting, packed in bales, was in 
conformity with the contract, the appel. 
lants clearly declared that they would not 
accept them, and this was acquiesced in. 
by the respondents. 

No evidence ‘was given establishing that 
ihe goods purchased by the ` appellants 
could not have been safely shipped and 
carried to their destination, though packed 
in bales instead of in wooden boxes lined 
with tin. , The lower "Court was of opinion 
that packing in these cases was not part’ 
of description of the goods eold. The 
High Court, on the contrary, expressed 
the opinion, grounded on the authority 
of the case of Bowes v. Shand (1) and the 
case of Moore & Co. v. Landauer & Co.,. 
(2) that the packing of the goods in such 
cases was part of the description . of them. 
Having regard to the conclusion at which 
their Lordships have arrived on other por- 
tions of the case, it is unnecessary to deal 
with this point at length or to express 
any definite opinion upon it. - 

Section 39 ofthe Indian Contract Act 
runs thus == 

“When a party to an agreement enforce- 
able by Jaw has refused to perform cr’ 
disabled himself from performingan accept- 
ed proposal in its entirety, the person 
accepting the proposal may putan end to. 
the agreement enforceable by law unless 
he bas signified by words or conduct his 
acquiescence in its continuance.” : 

Bection 63 runs thus:— |, 

"Every pereon who accepts a proporal 
may dispense with or remit wholly or in’ 


(1) (1877) 2 A. O. 455; 46 L, J. Q. B. 561; 36 L. T, 
857; 25 W. R. 720. 
F'(3) (1921) 2 K. B. 519: 90 L. T.K B. 731; 195 L. T,- 


372; 26 Com. Cas, 267; 37 T. L. R. 452, 
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fo. him which he.has accepted, or he 


may extend the time for such performance . 


‘or may accept instead of it 
tion which he thinks Abi." 

The contentions raised on these sections. 
were as follows. . The respondents, relying 


any satisfac- 


on ss, 39 and (3, said that the appel-. 


lants had put ‘an end to the agreemeat 


and-had.expressly dispensed them from. 
delivery at.all The appellants contend- - 


ed that.s. 63 applied only where there 
was an agreement to dispense or a œn- 
tract, supported by. consideration, to do to, 
and that in any case.it could only operate, 
when the party dispensing had ‘performed 


his part of the contract and only some- . 


thing remained to be performed on the 
other side, unless dispensed with Abaji 


Sitaram Modok v. Trimbak Municipality . 


(3). They ‘further said that, if they had 
been wrong.in refusing in advance to 
accept ‘bales, this repudiation had not been 
accepted by ^ the. respondents,- and, 
therefore,: the 
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“does not refer to 


contract remained alive ` 


- 081, 


"provisions of s, 30 of Bombay Act II 


of 1884 havenot been observed," 
With this their Lordships ‘are unable 
to agree, The language of: the. section 
any such agreeme 
and ought not: to be enlarged: js ie 
aT lidation of . English doctrines, On 
18 they agree with the learned Jy 
of the. High Oourt. l orge 
They are, ‘therefore, of opinion that th 
DESAI ves pee eal be dismissed with 
costs, ey will- humbly advise. Hie: 
Majesty accordingly. t dos 
| KR m Appeal dismissed 
,,Bolieitors for thé Appellants:— Masc 
T. L Wilson 4 Ga dcs 
solicitors for the Respondentas:— Ion lap, 
Tord Chester. 3 a ion 
óte.—For. an anal ‘see Shi fa 
Jagan Nath ee Pial Chand-Patek Chua doo Yah 
Cas.118; 5'Lah. 497; 7 Lah. L. J. 19; A. T 925 
Lah. 217, where the English authorities on = 


commanly called “anticipatory br H 
are discussed at length.—|K. dare of contract, 


Soe 


and ought to have been performed. It '- 


is evident that the alleged dispensation: 
under s. 03 is by itself à complete answer, ` 


unless the absenge of contract ‘or consider- 
ation is fatal, for the appellants again and 
again dispensed with the performance by 


the respondents of their promise to deliver ` 


the goods contracted for and they cannot 


recover damages “for the breach of: a pro-. 
mise touching the performance of a thing | 


they wholly dispense with. . 

In Abaji Sitaram Modok v. Trimbak 
Municipality (3) Ohief Justice Jenkins 
deals with s, 63, and holds that the 
promisee mentioned in s. 63, can, only 
` do the.acts he is by that section em- 


PE to do, if there be an agreement ` 


as defined by 2(e)) amongst the parties 
to that: effect, At page 727 of the report 
of this case the.learned Judge ie reported 
to haveexpressed himself thus:— ' 
"Therefore we hold that. assuming 
there was a legal resolution and that it was 
communicated as ‘alleged, still inasmuch 
as a dispensation or remission under s. 63 
requires an agreement or contract, the 
resolution was of no legal effect since the 


. (8) 28:B.'66; 5 Bom, L, R. 689. . - 


; *It will be observed that their Lordships, in settin 
out these two sections (ss. 39 and 83) have amplifie 
them by recourse to the interpretation clause (vide 
8, 2 of the Oontract Act).—x. J. R. : 

{Page of 28 B.—[ Ed. 
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`. Messrs, Dé Gruyther, E. O. and Dube, for 
the Appellants. 

Messrs. Upjohn, K. C., and M. A, Majid, 
for the Respondents. i 

JUDGMENT.—This is an appeal from 
& judgment and decree, dated the 15th De- 
gember, 1925,0f the High (Court of Judica- 
ture at Patna which reversed a judgment 
and decree, dated the 2nd March, 1922, of 
the Additional Subordinate Judge of Bha- 


.galpur. The plaintiffs (respondents) on.the 


15th February; 1921, instituted the suit out 
of which.thisappeal has arisen against one 


` Janki Das (since deceased), the father of the 


* 


defendant, alleging that the said Janki Das 
had, in the last week of the month of June, 
1920, entered into an agreement to. buy 
from Gopal Ram, one of the plaintiffs, a cer- 
tain dwelling .house for the price of 
Rs. 17,500 and had failed to complete the 
purchase thereof. The plaintiffs claimed a 
decree for specific performance of the said 
contract of purchase with damages and 
costs. 


The house, ‘the subject-matter ‘of the 


aforesaid suit, was a Municipal holding, No. - 


16 in Ward No. ll of the Bhagalpur Muni- 
cipality on the Khalifabagh road. Gopal 
Ram was atthe-hearing of the case before 
the Additional Subordifiate Judge examined 
as a witness on behalf of the plaintiffs. 
He alleged that he was the ‘managing 
member of their. joint family and that 
the family had aequiréd the above- 
mentioned house by two sale-deeds, dated 
respectively the 5th October 1909, and 
29th June, 1912; that he entered into an 
agreement with Janki Das (since deceased) 
to sell to the latter, for Rs. 17,500 through 
Jagarnath Ram and two ofthe defendant's 
witnesses; that he gave 1,016 pages of 


‘documents of title to one Rameshwar to be 


handed over to the purchaser, notwithstand- 
ing which the latter, without any reason, 
failed to complete the purchase. The oral 
evidence given at the trial is rather confus- 
ed, not precise, definiteor distinctly pointed 


..to the vital issues in controversy, so 
that it is with a feeling of relief one 


turns -to the consideration of the 


> written or printed documents put in: evi- 


` dence. : 
‘delayed to complete the purchase, : Gopal 


Janki Das, the purchaser, having 


Ram, on behalf of the vendors, caused the 


following notice, dated the 25th August, . 


- 1920; to be.served upon the former. This 


notice is ratherlengthy, but it purports to 
set out and describe so many relevant facts 
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atdength. It'runs as follows :— 
“From 
" Oharu Obandra Ghosh, Pleader. - 
. " Adampore, Bhagalpur, 


To 
“Babu Janki Dass, aon of Babu Tularam, 
deceased, of Shujagunj, 
igi “ Thana Kotwali, District Bhagalpur, 
in i D 
“Under instruction from my cliehte Babu 


GopalRam and . Bagar Mal, son of Babu . 


Fiukumi Chand,deceased,of Bazar Shujagunj 


Bhagalpur, I beg to inform you that the, 


contract of sale of a house belonging to my 
client, being Municipal holding No. 16, 
Ward No. ll, with boundries specification 
given below, situate in Mahalla Khalifabagh 
within the town of Bhagalpur, was comp- 


lete between my clients and, yourself, and k 


that through the intervention of Babu 


Kheali Ram, son of Babu Dalooram, deceas- , 


ed, and Babu Rameshwar Lall, son of Babu 
Ram Ohandra, deceased, the price of the 
said house wassettledat Rs. 17,500 about 


two months ago, and in virtue of that com- . ' 


pleted contract of sale you sent over a 
draft of kebala for my clients’ approval, and 


thesaid draft regarding the sale of the - 


said property was examined and ‘substanti- 
ally approved by Maulvi Allauddin Ahmad, 
B. L., Vakil on behalf of my clients, and 


that it was settled that? you would at, . 
once get the kebala duly executed and” 


registered at your own costs on payment of 
Rs. 17,500 to my clients, That it. is about 
a month and a half ago that my clients duly 
approved of the draft kebala, but in spite of 


their repeated demands you have not ag’ 
yetgot the kebala duly executed and rigister- . 


ed, nor have you paid the consideration 
money to my client. That on account of 


delay in payment.of the consideration ' 


money my clients. have suffered pecuniary’ : 
loss in the shape of interest and damages, ' 
etc., which I beg to'note here he is entitled :' 
to get from you, and-I am requested to in- 


form you that you kindly get the kebala 
duly executed and registered from my 
client at your own.expenses within two days 


from receipt-of this notice and pay the en- 


tire consideration money with interest at- 


lz per cent. perannum and in default of this 


my client would be obliged to seek his re-: 


medy in anv other way desirable." 


Then follows Sepecification of the property. . 
To this notice Janki Das sent the follow- . 


ing preliminary reply. 


Eih 
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H Tò Babu Charu Chandra Ghose. 

gi ^ ‘Pleader, Bhagalpur, 
ir D 


"lam in receipt of your notice dated 
85th August, 1920, which gctuelly reached 
me on 7th September, 1920, at 4 P.M, 


purported’ to have “been sent under the: 


instructions of Babu Gopal Ram and Saga 
Mal. The notice in question. does not pur- 
port to have been sent on behalf of the said 
Gopal Ram and Sagar Mal, nor is it stated 
if you are duly authorised Pleader of them. 
Will you please let me know if you have 
Bent thenotice in question after obtaining 
the requisite powersin writing from them, 
andsif you hare received verbal instructions 
then whether from Gopal Ram or Sagar 


Mal, or both, I want this information before. 


Isend youa reply to the said notice, so 
that I may bs sureof your statements and 
the steps taken by you being binding upon 
your alleged clients. 


“ Please, therefore, enlighten me on the 


subject eg that I may reply to the notice in 
Question. . 
"I remain, 
“ Yours faithfully, 
(Sd) JANKLIDASS. (By my own pen) 
“ In Hindi characters.” 

On the 29th September, 1920, the Pleader 
ofJanki Das sent to the Pleader of the 
plaintiff Gopal Ram a reply to the letter of 
the latter’s Pleader, dated the 25th of Au- 
gust. The more important portion of it 
ran thus, : 

“TI have come to know from Babu Jagar- 
nath Ram, Samdhi, of Babu Janki Das, 
Marwari, that you sent a notice, dated 25th 
August 1920, and thereafter another notice 
‘dated the 12th September, 1920, on behalf 
of Babu Gopal Ram and Sagar Mal, to my 
client Babu Janki Das, Marwari. Reply to 
the same on behalf of Babu Janki Das is as 
follows :— f 

“ Tt is true that my client had negotiation 
with your clients through Babu Jagarnath 
Ram, Babu Kheali Ram and Rameshwar 
Lal, mentioned in your notice, for purchase 
of & house. 
for sale and purchase of ‘the house, your 
‘clients expressed that with respect to the 
said house, there were several sale-deeds 
and certificates, as well as many papers re- 
lating to cases and: receipis.of payment of 
reat to zemindars, from waich it would 
appear that.your clients had full right to 
the said house, that it was free from all de- 
fecta, and that there was no defect at all. 


° 
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-Baid that you had got 


‘and get the house vacated,’ 


At the time of the negotiation - 


. ther's home and the defendant 
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They also said that they would give rea 
ceipta granted by the cadens dus 
that time and previous to them, from whioh 
it would appear that the rentof that land 
had always been one and the same, But 
when they were asked to give papers for 
inspection, they always evaded to give the 
same, At last, on the 27th “August, 19:0 
(they) sent Babu Kheali Ram to my ‘client, 
He came to my client and said that the title 
of your clients was good and asked my 
client to give them the cost of the stamp 
paper, and he (also) said thatafterwards the 
sale deed would be executed when they 
would show all the papers and would satis» 
fy my client. When Babu Kheali Ram gave 
assurance, my client gave him Rs. 175 for 
purchasing astamp paper. But when the 
stamp paper was purchased, Gopal Ram 
sent the same to my client, and he ‘sent a 
few papers to Babu Jagarnath Ram. But 
Babu Jagarnath Ram was not fully satisfied 
with those papers. Heasent for Babu Gopal 
Ram and told him. ‘These papers do not 
fully show title. and other facts, and you 
l with you recej 

granted by the 16 annas proprietors die 
the purchase (made by you) and during 
the time of your predecessors, and that you 
would give all those also tome. You (also) 
said to give the papers relating to cases, ag 
also sale-deeds and certifioates with respect 
to the said property purchased by you. Those 
papers are not seen, Besides this, you, have 
recently allowed a Brahmani to live in the 
house. Please remove her from the house 
| But the said 
Gopal Ram became enraged and said, 'I 
have not further more papers, I ghall not 
also remove the Brahmani, Please pur- 
chase (the house) if you like; please do not 
(purchase) if you do not like; I too do not 
like to sell (the house).' Saying this, he 
took the papers he had sent to Babu Jagar- 
nath Ram and went away. (Thus) the ne- 
gotiation of purchase broke through." 

The plaintiff, in his evidence (page 12), 


states :— . 

“The first talk | between ' me 

the defendant. took | place on ae 
road when he was going to my' bro- 


to the Bazar. The defendant, he 
opened the talk. The terms were natha 
ed there, Nooneelse was present there 


He inquired what offer did I geb for the 


house from Ram Kumar Doknia. I i 
he offers Rs,-17,000 and I demand Bs, "A 0d 


was going. 


7 


b 


684 


Defendant said he wanted to purchase the 
house for some charitable purpose: and I 
' Bhould sellto him ata lesser price. I (plaint- 
iff) told him pay what you think proper. 
He said that could not be. Let two men 
be appointed. He said Remeshwar and 
Kheali Ram may settle the price, and he 
(plaintiff) would agree to it. I agree to this 
proposal.” 

The defendant, in his evidence (page 20), 

id :— ‘ P | ) 

" I know Jagarnath Ram Rameshwar and 
Kheali Ram. Kheali Ram and Jagarnath 
Ram told me that Gopal Ram wants to sell 
& house and you had better purchase it. I 
told them if the house was suitable and: the 
price befair you can purchase the house, 
I had no. personal talk or interview with 
Gopal Ram forthe purchase of this house. 
I did not go to hbis house, or had any talk 
with himin settling matters of sale or 
draft of sale-deed. Imadeno inquiries re- 
garding the title to the suit. Jagarnath 
Ram did it. Heismy Samdhi. He did it, 
as the object was charitable for aid of our 
community. Iwas only: to look to the sup- 
ply of fund and they were to settle every- 
thing with respect to the purchase.” 

Jagarnath Ram was examined (page 23). 
After stating that his grand-daughter was 
married to Janki Das's son, he said :— 

" Janki Das expressed a desire to pur- 
chase a house to provide accommodation 
for bridal parties at Bhagalpur. Ho ex- 
pressed this desire two or three years ago. 
He told me that Gopal Ram was willing to 
sell a house.” >` : 

Jagarnath Ram proceeds :— 

" Gopal Ram said he had sent Kheali 
Ram to Janki Das, and after that Kheali 
Ram and Rameshwar came to him and the 
price of the house was settled, I told him 
when the price was settled to show to me 
your title-deeds of the house. Gopal Ram 
said that some papers were in his custody. 
Some were to be taken out from Oourt and 
some to be searched here and there, and 
after collecting all the papers he would 
send them all to me. "Two or four days 
again I reminded him that the papers were 
not sent tome. He replied that up to that 
time he had not got all the papers; but in 
“the meantime Icould have the draft prepared 
and sent tohim. He said leave space so 
that the reference to documents can, be in- 
serted later on. lJagreed to prepare a 
draft. Iceused a draft to be prepared by 
Maulvi€ahamat Hussain. Myself and a 
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gomashta of mine, Ghansyam Dae, accom. 


panied meto the Maulvi. Janki Das did 
not accompany me to have the draft prepar- 


ed. ] 

“ Gopal Ram said get the draft prepared . : 
with blanks, and if after inspection of the 
title-deedsit is agreeable to us the blanks 
would be filled up; if not there would be 
no compulsion to purchase the house. 

* Maulvi Sahamat prepared a draft in 
Hindi with hisown hand, I went to him 
at 8p. mM. His moharrir was not present 
there. I was present when he prepared the 
draft. (Ex. 9 shown). This is not the 
draft MaulviSahamat propared. That draft. 
was on & white paper and there were 
several cuttings. ‘|. . geda 

“ I brought that draft and on .the next 
morning made over the draft to`Kheali Ram 
as he was also concerned inthe matter. . 

© After this I-asked Gopal Ram to send 
me his title-deeds. I told him that I found 
a Brahmani living in that house and enquir- 
ed why she was there. Gopal Ram said that 
when you will get the deed written I will ` 
remove the Brahmani. This he said after I 
gave him the draft. Regarding papers he 
said he had not collected them all, but he 
would send them to me when found. 

“ After this; Rameshwar Ram sent me 
some papers. Those were not 1016 pages, 
but a file of 25 or 30 papers, Rameshwar 
sent the draft mentioned above to me with 
those papers he sent. I examined the 
papers myself, I gotthe papers in English 
examined by my servant Darsan Lal, 
The papers consisted of a kebala of. papers 
12annas hissa, one rent receipt of a zémin- 
dar for 1327, and certain certified copies, 
3 Municipal receipts. I did not get the par. 
pers of the 16 annas house. i 

"I was not satisfied with these docu- 
ments, sol sent for Gopal Ram to my: 
gaddi. He came, I told him that the pa- 
pers were emall in quantity and were not . 
full. He had not sent me the 2 kebalag 
the zemindar receipts and papers regarding 
litigation with Debu . Babi. I told him he 
had not removed the Brahmani from the 
house. | "2n . 

“I asked him to supply me: with more 
papers and to remove the Brahmani, 
He said he had no more papers. He was not 
prepared to remove the Brahmani just then. 
If on such circumstances I wish I can pur- 
chase the property, if not I was at liberty 
notto purchase this. He said these and 
was very angry. leaidhow can I do it es. 
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these do notsatisfy me. . Janki Das gave me 


a notice sent to him by Gopal Ram. ‘He : 
asked me tosend the necessary. reply. I came ' 


to Court with the notice and made that over 
to my.Pleader, Chandra Babu, and he wrote 


areply.and.gave to me.. I made it over to: 
Janki Das. After this Gopal Ram: did not. 


request me to inspect title-deeds, ouf 
. The negotiator next in importanee to. 


Jagarnath Ram was Kheali Ram. Inthe- 


course of his evidence (page 27) he eaid, 
_Janki Das expressed a desire to purchase 

B house for the accommodation - of bridal 
arty. ; I know. Gopal,.Ram ; he expressed 

his intention of selling a house. I told 


Janki Das that Gopal Ram waated to sella. 
house, and you purchase it for bridal party. . 


He replied. ..Yourself Rameshwar and 
Jagarnath settle price and purchase that 


house. I and Rameshwar with Naram Das ` 


Brahman, took the key and went to the 
house. Wesaw the house. 
price at Rs. 17,500. We informed of the 
price to Janki Das. . We did. not see any 
title-deed of the property before or at the 
time of settling the price. Gopal Ram ‘did 
not. tell us anything about showing 
title-deeds at the. 

rice. , Three or four days after.Jagarnath 

am gave me a bainama on an 8 annas 
stamp paper which he had got written out. 
I againwent to Gopal Ram's house. and 
gavethe ‘bainama to him with Rs. 500 in 
cash as earnest money. I asked him to 


sign it., Gopal Ram said he would show 


it to some one and then sign it., Four or 
five days after I again went to Gopal Ram's 
house." He, Gopal Ram, said that the docu» 
ment was not properly drawn up and.he 
ould, not sign that (presumably a misprint 


Mal and asked him for Hs. 175 ‘for stamps. 
Gopal Ram found me on the road and 
made the above request, I asked Rs..175.from 


Janki Das, on which Janki Das expressed. 
certain objections. I assured him that the. 


kebala would be surely executed. ` On this 


‘Janki Das paid me the amount: Gopal Mal ` 


. Bent the documents.to Rameshwar and. he 
made over the papertoJagarnath. . . 

.. On cross examination, the witness said: — 

“ As far as I know nobody ever raised any. 


objection to Gopal Ram's title to the house; - 


` house'he did not tell me that Gopal Ram's 
litle was defective, 


When I and Rameshwar went to. see, the 


ey t 
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time we, fixed the. 


for that'day). . About a month after this Il 
went to.Janki Das on.the request of Gopal: 


1 .lhad no ‘suspicion aa, 
t9.Gopal Ram's title io the house when 1 
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Baw it. "Two or four days after we inspect- 


ed the hoüse'we settled the price. , We took 
Rs. 1757 for. stamps from Janki Das, but 


‘not before something intervened before it. I 
‘sent the amount to Bhagwar Das's shop for 


Gopal Ram. Iascertained that the money 
reached Gopal Ram. Gopal Ram purchas- 
ed the stamp-and sent that to me, I sent 
it to Jagarnath Ram. . The. latter did not 
make any. objection. Jagarnath was en- 
trusted -with the duty ‘of getting the sale- 
deed written out; , The draft was already 


.prepared.. It had come to me and I sent 


to Gopal Ram. . After making the draft 
Jagarnath gave me the draft and I gave it, 
to Gopal Ram for approving -of it. He ap- 
proved the draft, taking several ‘days to do 
it. Hetook that to some Pleader and gent 
the draft to Jagarnath Ram, Idid not in 
quire if the document was written out in 


Stamp or not. J do not know what happen 


ed after this. Batween the. settlement. of 
price aud purchase of the stamp, the things 
that intervened.Gopal Ram refused to sign 
the bainama and'said let a draft be pre- 


„pared and it I find the draft to be agreeable 


to me I will execute the sale. deed; otherwise - 
the property will remain with me and I will - 
not sell it." PH E "E. 
-. This witness, Kheali Ram, was apparente 


ly treated: by the’ High Court .as. truste., ` 
, worthy. He described himself as a. dealer in 


grain at Bhagalpur ard other places and as 
assistant secretary. to the Bhagalpur. Go» 
shala, and the defendant himself described’ 


‘him as: à good man who: had - never’ played 


him, the defendant, false. The defendant 
in-his evidence admits that -this..witness 
asked for money for a stamp, saying that he 
would see to the title tothe property, and 
when assured that the draft was all'right,.. 
would get. the deed engrossed, The des 
fendant, in. his evidence, then added, “So 
what objection could I have-to’ advance the 
money for stamps, and I, therefore, paid the 
money on'the confidence aroused ,by Khe- 
ali Ram." . Janki Das further says that his 
entire written statement was based. upon 
his trust in Jagarnath Ram ; that he, Janki 
Das, had no personal knowledge of: the facta 
and all the inquiries he niade from J agar: 
haih Ram; that he paid, and was ready to 
pay, what'Kheali Ram asked for; that he 
saw.the stamp paper in.Jagarnath Ram’a 


Shop-—-itis at present in his, Janki Das'g, 
: eustody ; that he got the price of the stamps 


refunded to him ; that the stamp was pur. 
ahased in the name of Gopal Ram, for the 
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purpose of engrossing the kebala, Jagar- 
hath Ram gave a, strange account of this 
incident—the purchase of the stamp. He 
said, at page 20, “Janki Das did not 
' inquire from me if he could pay the price 
of the stamp. ] did not know this at the time 
Janki Das paid for the stamp ; Kbeali. Ram 
brought the money forthe siamp.” “I (i. en 
the witness) on the day Isaw Janki Das I 
did not tell Janki Das A 1 
aid for the stamp before inspection 
of the title deeds. About one month before 
the date of paying the price of the stamp, 
lhad got the draft prepared by Maulvi 
at." i. 
ios all the evidence givenin the ease 
the Subordinate Judge came to the conclu- 
sion stated at page 33. . He said :— 

"As to the main features of the transac- 
tion, the agreement to sell and the purchase 
price, some sort of draft was settled and 
the defendant even advanced money for 
the purchase of stamp paper, and the 
atamp paper itself was purehased and de- 
livered to the defendant. ; Now the question 
is whether these can be taken to be a 

. eoneluded contract between the parties. In 
my opinion, these were not 'enough, when 
. the most important matter of. inspection 
of title-deeds was not finished, and the 
‘evidence comes to a head that the plaintiffs 
did ‘not afford the defendant or his agents 
Rameshwar or Jagarnath such an oppore 
Me etatestils finding on four of the issues: 
that after a consideration of all the circum- 
stances of the case, -he was fully convinced 
that there was no completed contract 
between the parties for the sale and pur» 
chase of the house in question, and he 
accordingly dismissed the suit. ~ 
"The High Court came-to the opposite 
conclusion. They examined the evidence 
exhaustively. They accept and rely upon 
the evidence of Kheali Ram, They think 
it js accurate and trustworthy, and must 
betreated with the greatest respect; that 
from his action they conclude that he 
evidently thought that the stage of negotia- 
tion had cometo anend..They thought 
that the whole burden of Jagarnath Ram's 
evidence was that the ccatract included a 
stipulation on the defendant's part of the 
effect that the parties should not be con- 
sidered to have come to an agreement 
«unless and until the plaintiff furnished 
' full documentary proof of his title to the 
watielaction of Jagarnath Ram .himgelb 
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aad thatthe draft produced oh the plaint- 
if's side (exhibited) was not the draft pre- 
pared in the negotiations he’ describes, 
butthe draft then prepared was full of 
blank spaces in view of. the intended ex- 
aminaticn of documents, He deposes 
thatthe plaintiff not only failed to pro 


duce in necessary documents, but broke. ` 


off the negotiationina fit of temperand . 
carried away all the papers including 
the draft. They point out that except 
for this last incident, for which there is 
a witness who came from another. town to - 
buy clothes at Jagaroath’s shop, the whole 
burden of proving allthe matters deposed 
to rests upon Jagarnath Ram's shoulders 
as Rameshwar was not examined. They 
point out that Kheali Ram was apparently 
satisfied with thetitle, Oo his- assurance 
the siamp paper was bought, and he 
does not mention , at all the alleged 
stipulation that the sale should not go 
forward till every . document had been. 
shown and the title proved to the-satisfac- 
tion of Jagarnath Ram himself. The 
learned Judges disbelieve the evidence of: 
Jagarnath onthe point as tó the money 
givento buy the stamp, not only because 
it stands alone, but also because it does 
not fitin with & reasonable interpretation: 
of the evidence—the fixing of the price 


andthe purchase of the stamp paper of the |, 
of Rs, i175: and the preparaticn. . 


value 
These things, Mr. Justice Foster says, in- 
gicate to him that the - plaintiff's assertion. — 
of the existence ofa completed agreement: 

to sell and to buy i8 more credible. The : 
same learned Judge then ahn&glyees the : 
evidence touching the draft deed (Ex, 9) 
and comes clearly to the conclusion that 
itis the original deed. He further ponta 
out that there is no evidence to show what 
specifi questions were put to the seller by. 
the buyer bearing on title,and ulumately 


holds that there wasa contract of sale ia”: 2 


which the price and’ terms , were fixed. ‘It ~ 
secins to, me,” he eaid, “that when the. .`- 
contract was complete between the parties; 
Jagarnath Ram cutinto the affair at an 
angle and did his best to wreck it. He . 
points out that admittedly the parties ih . 


the case belong to hostile factions in the > 


Marwaris of Bhagalpur Town. Ard on 
this result he holds that the plaintiff is 
entitled to a decree forspetific performance, 
thatthe appeal should be allowed, ths 
ia and decree passed by the Court 
elow should be set aside, and the plaints 
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iff given a decree for specific performance. 
He said: ` A 

"I would allow the appeal, set aside the 
judgment and decree passed by the Oourt ` 
below, and give the plaintiff a decree for 
specific performance. The result is that 


it must be declared that the agreement: | 


upon which the plaintiff is suing’ ought. 
to be specifically performed and carried 
into execution, and we order and adjudge 
thesame accordingly. The plaintiff will 
execute and register the sale-deed and 
will be entitled to recover from the de- 
fendants the sum of Rs 17,500, with interest 
thereon at 12 per cent. per annum from 
the 9th September, 1920; to the 2nd March, 
1922, the date of judgment inthe lower 
Court, Interest at 6 per cent, will be 
allowed onthe entire sum from 2nd March, : 
1922, until realisation. ' 


"The plaintiff is entitled to the. costs 
throughout." MER SEN 
Their Lordships concur with the High 


Oourt.in the conclusion at which they 
arrived. The appeal must, thérefore, be 
dismissed, and their Lordships will humbly 
advise His Majesty accordingly. The ap- 
pellants must pay the costs of the appeal. 
K. J. R. ‘Appeal dismissed. 


Solicitors for the Appellants : - Messrs. 
Watkins and Hunter, = 

. Solicitors for the Respondents: Messrs. . 
W, W. Box and Co. ' 
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. PRIVY COUNCIL. | : 
APPBAL IOM THB ÁLLaHABiD Hien Coort.. 
January 23, 1928, ; 
Present :—Lord Shaw, Lord Carson and |. 
Sir Lancelot Sanderson. 
Musammat BHAGWATI alias 
BHAGWAN DAI AND ANOTHER-—PLATNTIPES 
—APPELLANTS 
"Versus . 
BANARSI DAS AND orHgRS—DEF£NDANTS— 
RESPONDENTS. 
Transfer of Property Act (IV of 1882), e. 63, 


` 


el. (y. ; 


8ub-s. (g)—Sale of immoveable property—Vendor's . 
statutory obligation to discharge all ‘existing ine .: 


cumbrances on the property—''Contract to the con- 
trary"—Contract Act (IX of 1872), s. 60 —Payment ' 
by vendee under compulsion to meet undisclosed mort- 
gage—V endor'a liability to reimburse. f 

Olause 1, sub-2, (g) of 5, 55 Transfer of Property Ast, 


Na E SIN NS RS. 

BHAGWATI 9. BANARSI DAS. ', a ; 
. 1882, is expressed in terms of.a‘-very absolute and . 
. clear character and lays down (inter aliaythe elemen- 


- Bo paid. 


Dalal, JJ.) reported as. 
‘dated the 8th  April;: 1924, 
“that of the Subordinate Judge, Aligarh, 


D. D 
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tary proposition that in the absence of'a contract to 
the contrary', the seller of immoveable property is 
bound to discharge all incumbrances then existing on 
the property. -' . p : s 

A sale-deed after reciting that the property sold 
was subject to only one prior mortgage and that 
apart from the said mortgage the property ‘was free 
from all other encumbrances, provided that "if, God 
forbid, any person comes forward as partner or 
co-sharer and brings a claim, or ifan encumbrance, 
etc., is found in respect of the whole, or part of the 
property sold; and as a result of the claim the 
property passés out of the possession of the vendee, 
we, the vendors, shall, under that circumstance, 
pay to the vendees aforesaid the’ consideration. of this 
Bale-deed tothe extent the property. sold passes out 
of their possession, together with the costs which 
may be incurred by them", As a matter of fact 
there had been more than one mortgage existing on 
the property prior to the transaction of sale and 
the vendees having paid under compulsion the 
amount due under another mortgage brought the 
present suit against the vendors to recover the sum 


Held, (reversing the judgment of the High Court) 
that both under the terms of, 8. 55, cl, (1); sub-s. (9), 
Transfer of Property Act, 1882, and s. 69 of the Cone 
tract Act, 1872, the amount paid by thevendees to meat 


-the other mortgage was a payment for which they 


were entitled: to be reimbürsed by the.vendors of 
the property. The express provision in the sale-deed 
(ubi supra), stating what. was to ensue in the event 


~ ofthe vendees being put out of possession, was not 
'& ‘contract to the contrary' within the meaning and 
“for the purpose ofthe opening words of'a. 55 of tha 


Transfer of Property Aot, and did not negative the 

vendors’ statutory obligation under cl. (1), sub-s. (g) 

of that section, to discharge all existing inoumbe 

Yances on the property sold.- . ~ : ; 
79 Ind. Oas, 590, reversed. 


Appeal from a judgment and decree of 
the High Court, Allahabad (Mukerji^ and . 
19 Ind, Oas, 590, 
TeVersin& 


dated the 16th June, 1921, 

Mr, Dube, for the Appellants, 

Mr. Hyam, for the Respondents, 

JX dUDGMENT,. | 

Lord Shaw.—This is an appeal from 
a decres of the High Court of Judicature 
at Allahabad which reversed’ a judgment 
and decree of the Subordinate Judge of 
Aligarh. i . f 

The question is a short and simple one, 


it" arises under s, 55 of the Transfer of 


Property Act, cl. 1, subs. (g), and the 

bearing thereon of the terms ofa particular 

contract of sale, € oni., ; 

‘The parties were vendor and véndee of a 

certain piece of immoveablé property, . 
Section.65:is expressed in terms of a very 

absolute and clear character, It provides, 

the irrelevant parts of the eection being 
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‘omitted that in the absence of a contract 
ep the contrary,” the buyer and the seller 
of immovable property are subject to 
liabilities and’ kave rights, in the enumera- 
‘tion of the elementary proposition that the 
seller is bound to discharge all incum- 
brances, then existing on the property. Tt 
is said, however, dthat this statutory obliga- 
tion was negatived in the particular cir- 
cumstances ofthis case by reason of the 
terms ofthe contract of sale. 


The fact is that there had been more 
than.one mortgage existing on the pro- 
perty priorto the transaction of sale, But 
the language of the deed of sale recognis 8 
only one of those mortgages and makes no 
mention of the others “The said: pro- 

erty” (says the sale-deed) "ie mortgaged to 
"Parshadi Lal, son of Tika Ram... under 
a mortgage-deed for Rs. 4000" Quoad 
ultra this deed in an absolute and unreserv- 
ed disposal by sale of the property unen- 
cumbered-and free from all mortgage. The 
language of the deed ofsale is that, apart 
from.the &Parshadi Lal mortgage, “the pro- 
perty is up to this date free from, all 
yights oftransfer by sale, mortgage, etc. 
There is an absolute declaration by the 
vendor to the vendee that he is buying the 
property free from ,all mortgages and 

‘covenants, except the one that has just been 
named. ; 
PAN may reasonably be asked: Up to that 
point is there any “contract to the contrary 
of the termsof the Statute? There is noné. 
‘But itis said that “If, God forbid, any 
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sent appellants, were compelled to pay the 
sum of Rs. 18,204. In their Lordships' 


Opinion that sum was paid under compul- 


sion, and, secondly, it was undoubtedly a 
payment for which they wereand are. en- 
titled to be recouped from the vendor of the 
property for a payment so, made. ` . 

It is of no use reciting: the law to this 
effect; the law is plain. Under s. 63 of the 
Contract Actitis clear this was payment 
of money which another was bound to, 
pay by law and, therefore, thé person 
whofpaid it is entitled to be re-imbursed by 
the other party. - | 

With regard to the last portion of the 
sale-deed, which states what isto ensue 
in the event of the vendees being put out 
of possession, it may, ofcourse, bean addi-+ 
tional safeguard, it may have been a thing 
suggested by theparties to cover continges. 
encies which were not yet wholly foreseen, 
but that it contradicts or restricts the 
wider language of the contrect of sale 
or that it either narrows of wipes out 
the obligations under the Statute cannot be 
maintained, ` 

On those grounds their Lordships sce 
no reason for upholding'the judgment 
under appeal, and they. think that tbe 
Subordinate Judge was right and bis- ` 
judgment should be restored and thatthe 
appellants should be awarded costa from 
tae date of that judgment, including tha 


.costs ofthis appeal. Their Lordships will 


person -comes forward as partner: or Co- - 


and brings aclaim,orifan encum- 
Cea ete, is found in respect of the 
whole, or part of the property sold, and 
as a result of hig claim the property passes 
out of the possession of the vendees, then 
the vendor shall have certain obligations, 
and that is exclusive of all other rights on 
the part of the vendee, MP 
Tt is sufficient in their Lordships' opinion 
to` point out that no such event ever hap- 
pened. The property did not pass out of 
. the possession of the vendee, . The vendee 


stuck to his property, but he was forced - 


| urtof Law to answer the rights of 
; the aa KK bolder and to meet another 
mortgage of a very considerable amount. 
< Oertain legal proceedings. were taken, and 
' g- decree of the High Court was granted 

putting in execution this other mortgage 
pod the: vendees, that is to say, the pres 


M 


humbly advise His Majesty accordingly, 


K, J, R. Appeal allowed. " 


Solicitors for the Appellants:—Mr. H. S, 
Polak. 


Solicitors for the Respondente:—Messrs, ` 
Barrow Rogers & Nevill. : 
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Cerminau. APPRAL No, 659 or 1927. 
November 15, 1927. 
„Present :—Mr. Justice Boys. 
DANNA AND ANOTHER—AÀ PPELLANTS 
e versus . 
i EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 34, 149, 897— 
Dacoity—Use of ‘deadly weapon by one member— 
Other members, whether can be punished under s. 397 
—Ss. 94, 149, 897 compared. 

An accused person cannot be convicted under s. 397 
of the Penal Oode where there is no evidence to 
show that he individually used a deadly weapon 
or himself did any of the acts which would be 
necessary to make the section applicable. Section 
397° is wholly different from its scope from sections 
such as s. 34 or s. 149 of the Code. 


Criminal appeal from an order of the 
Additional Sessions Judge, Aligarh. 

Mr. Nehal Chand, for the Appellante, 

The Government Pleader, forthe Orown, 


‘SUDGMENT.—Tbis judgment will 
govern Oriminal Appeals Nos. 659 and 
660. of 1927. i J 
 " There is not, in my opinion, any room 
for doubt that the thres appellants have 
been properly convicted, and that the 
Sentences are appropriate, There are, how- 
aver, ons or two points that require men- 
tion. There was evidence that during the 
dasoity one of the dacoits addressed an- 
_Other ‘a3 Kamal Singh, and the Sub- 
Inspector has givenevidence in this case that 
he learns that one of the present appellants, 


Karey, was also known as Kamal Singh. - 
On behalf of the Orown it is not pointed : 


‘out to me that thereis any other evidence 
of Karey being known as Kamal Singh, 
‘and the evidence ofthe- Sub-[nspector is 
certainly inadmissible, [t is merely hear« 
say evidence that Karey was known as 
Kamal Singh. I have, therefore, excluded 
that from consideration. 
‘been different if one or more witnesses 
‘Had been produced to say :—'I personally 
know this man and I know that he is 
known by both the'names Karey or Kamal 
Singh, or he is known to me as Kamal 
Singh.” I have, therefore, excluded this 
consideration from weight against Karey, 
There remains, however, the evidence of 
Thakur Das Polaram and of his own cons 
duct, and I have no doubt of the gorrectness 
of his conviction. . oats 
The other point that requires mention 
' is that the accused have been’ charged 
‘and convicted under s. 347, Indian Penal 
Gode. The learaed Judge has not coas 
t tr aac P . 44 $ . * E 


ABDUL-HABIB js v, EM PEROR.: : 
ALLAHABAD HIGH COURT.. 
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sidered whether’ there, is any reliable 


‘evidence -to establish’ the fact that either 


of these’ men individually used a deadly 


‘weapon, or himself did any other of the 


acts which it would be necsssary to prove 


‘in -order-to make s, 397 applicable to his 


case. That section is wholly different in 
scope from such sactions 98 es. 34 or 


149. To render s. 397 applicable it must 


be established that “the offender” did 
so and so, This- error here, however, 
is immaterial, as the offences under &. 
391, îi. e, dacoity; has’ clearly been com- 
mitted, and the sentence máy extend to 
seven years under s- 395, I, therefore, 
alter the conviction to a conviction under 
s. 399, and maintain the sentence on each 


of the appellants, 


With ‘the exception of the alteration, B 


of the conviction the appeal is dismissed. 
A, Neds Appeal dismissed; 


meranaken | 


ALLAHABAD HIGH COURT. 
ORI MINAL MisOsLLANEOUS No. 26 or 1928, 
- January 3, 1928, BOUT 
. * Preaent i—Mr. Justice Dalal.. 
ABDUL HABIB KHAN AND ANOTHER 
ueque mn A PÊLIOANTS : 
"s. versus. IDE MS 
. "EMPÉROR-—REsPONDENT, - ^. 
‘Criminal Procedure Code (Act V of 1898), 8, 407— 
Bail—Bailable offence—Seriousness of offence, whe» 


-ther ground.for refusing bail, . ` . 


However serious an offence may be, ifit is bail- 
able and there is no reason; such as the likelihood 


:of the applicant absconding if released on bail, the 


seriousness of the offence would not alone justify a 
Oourt.in refusing bailto: which a convicted person 


-is entitled under.thelaw,. . . 


‘Sir Charles Alston, for the Applicants, > 
JUDGMENT.—This is- an - application 
for bail during the pendency of an-appeàl. 


‘in the. Qourt .of. the Sessions Judge. of 


Farrukhabad, Thecaseis one of cocaine 


-smuggling and the application for bail wes 


rejected by the learned Judge merely on tbe 


‘ground that cocaine smuggling wasa very 


serious offence. The offence, however, is & 


‘bailable one and the learnéd Judge ought 


to have. considered why bail should. be | 


‘refused in à bailable case. I would have 
: granted bail butit is-not clear from the 


grounds of petition here when the appeal ig 


"likely to be heard. If the appeal is to be 
` heard in a day or tio it would not - be 


worthwhile letting the applicant out on-bail, — 
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.Acopy of this order shall immediately be 
„Bent by ths office to the Court concerned. 

If the appealis speedily heard, 2. e,, within 
a weak of the receipt of this order, no 
further action need be taken. Otherwise 
the learned Judge isreques.ed to re-coneider 
the application for bail on behalf of both 
the petitioners. However serious an offence 
may be, ifitis bailable and there is no 
reason, such as the likelihood of the ap- 
plicant absconding if released on bail, the 
.Beriousness of the offence would not alone 
. justify & Court in refusing bailto which a 
convicted person is entitled under the 
law. 
ANSA 


Appeal allowed, 


f Tus eae eel 


ALLAHABAD HIGH COURT. 
CaruINAL Revision No. 756 oF 1927. 
January 30, 1928. 

Present :—Mr. Justice Dalal, 
MOHAN LAL-—APPLIOANT 

- VETIUS 
RAM CHARAN AND ANOTHER 
. —Oprosita Pasty. 
Penal Code (Act XLV of 1860), se. 96,499, Expl. 
1V—Imputation of loss of caste—Summary dis- 
missal of complaint as triviae, legality of—Words per se 
defamatory—Expl. IV, applicability of. . 
The, question whether the character of a person 
defamed was lowered in the estimation of others 
-within the meaning of Expl. IV to s. 499 of the 
Penal Code does not arise for consideration “where 
the words used and forming the basis ofthe charge 
- are per se defamatory. 
Queen-Empregs v. McCarthy (1), followed. . 
An imputation of loss of caste against a Hindu 
Cannot be treated to be a trivial matter ‘and a 
.complaint for defamation on such an allegation 
cannot be dismissed summarily under s. 95 of the 
' Penal Code. 
Oriminal revision from an order of the 
Sessions Judge, Jhansi. 
Mr. Saila Nath Mukerji, for the Ap- 
plicant. ' ` 
"Mr. M. Waliullah, (Assistant Government 
Advocate), for the Orown. 

" JUDGMENT.—Notices issued to the 
opposite side have not been received back 
but the Assistant Government Advocate is 
resent so I have proceeded with the 
earing of the application. One Mohan Lal, 
a Lohar, complained against the opposite 
parties under s, 499 of the Indian Penal 
Code onthe ground that at the time ofa 
feast of the brotherhood the accused persons 
declared that the complainant had been 
put-caated and waa not one At to cit down 
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at the feast with the other members of the! 
brotherhood. The Magistrate of the trial 
Court, who appears from the manner in. ' 
which his order is recorded, to haye been 
too much ina hurry, dismissed the case. 
There is no such expression in the Crimi- 
nal Procedure Code as the dismissal ofa 
case. Ifthe Magistrate had been in less 
hurry and better cognizant of his responsi- 
ble duty as a Magistrate, he would possibly 
have said that he dismissed the complaint. 
It is astonishing to me that a Hindu 
Magistrate who must be well-acquainted ' 
with thé terrors of caste, should say that 
there was nocase worth consideration when 
an imputation had been made that a ` 
certain person was out of caste. The 
complaint is dismissed under s. 95 which 
declares that nothing is an offence by 
reagon of its causing harm so slight that 
noperson of ordinary sense and temper 
would complain of such harm, These 


`. provisions do notapply to the imputation 


made by the accused person if it was really 
made, Among Hindus it would cause the 
gravest harm to allege that a man was out - 
ofecaste. If this was believed a Lohar would 
have to givea, feast to his brotherhood to 
come back into caste. 

The learned Judge in revision admitted 
that the words used were in themselves of. 
a defamatory nature, He then goes on to` 
say: "The complaint shows, however, that 
Mohan Lal's character was in fact not lower- 
ed in the estimation of others". It is diffi- 
cult to understand where the learped Judge 
obtained this information, because it is nof 
contained eitherin the complaint, or in the 
Possibly, though 
he does not say so, the learned Judge was 
thinking of Explanation IV of s. 499 which 
SAySi— ` f 

“Noimputation is said to harm a person's 
reputation, unless that reputation directly o£ 
indirectly, in the estimation . of others, 
lowers the moral or intellectual character 
of that person, or lowers the character 


.of that person-in respect of his caste." 


As the learned Judge is not explicit, on@ 
can only guess at his reasons. Possibly 
what he means is that as the charge was 
found on the spot to be false after enquiry 
the moral character of the complainant: : 
in respect of his caste was not lowered, 
That consideration, however, cannot arise 
when the statement is admitted bythe learn» 
ed Judge himself to be by itself defamatory, 
A defamatory statement was made and the 
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complainant says that he did ‘suffer there- 
by. Thestatementisall the more defama- 
tory when the ` complainant,’ aa healleges, 
succeeded in proving that it was false, and 
induced the members of his brotherhood 
not to aet upon the statement. 
as 1887 a Bench of two Judges of this ‘Court 
observed as regards this Explanation IV of 
s, 499: E NK 
"Theexplanation does notapply where the 


words used and forming the basis ofacharge - 


are per se defamatory. When an expres- 
Bion, used verbally or in writing, is doubt- 
ful a3 to its significance, and some evideuce 
is necessary to decide what the effect of that 


expression will be, and wheather: itis cal. ` 


culated to harm a particular person's repu- 
tation, it is possible that the principle en- 
unciated in Explanation IV of 8 499 might; 
and would with propriety, be applied. But 
in this case thereis no question as to the 
significance or meaning of the words writ- 
ten. They are distinctly defamatory within 
the meaning of s. 499, and as such whether 
they were written in haste or in anger, the 
respondent ig clearly responsible, 
unless she can show that. her case falls 
within any of the exceptions to the section, 
it was and is impossible for her to resist 
a verdict of guilty." 

Queen-Empress v, McCarthy (1). 

The complaint makes ous a clear case 
of defamation and the matter should be 
tried out. 

I set aside theotders of the two Subordi- 
nate Courts and send the complaint baclt'to 


the-District Magistrate of Jalaun ‘witha: 


teddesb that it may be sent for trial toa 


Oourt having jurisdiction other than the" 


Court of Pandit Ram Gopal Misir. 
A. N. A. Orders set aside, 
(1) 9A. 420 nt p, 426; A, W, N. (1887) 39; 5 Ind, 

Daa, (x. 8) 718, - | 


en 


^ 


ALLAHABAD HÍGH COURT, 
Sücoxb Oivtn APPEAL NO, 1337 ot 1995, 
6 July 15, 1927, < 
Present:—Mr, Justice Ashworth and M. 
ustice Sen, : f 


SHEO NARAIN—PLiTIFF—ÀPPELLANT ` 
f versus 2 
EAST INDIAN RAILWAY-—DEFRNDANT . 


—- RESPONDENT, : 
Railways Act (IX of 1890), 8. 76—Sute for damages 
for non-delivery of goods—Burden of proof of wilh 


“ guito NARAIN V. RAST INDIAN RY. 


As far back , 


and: 


ul 


20200 2o unb 
neglect—Risk Note B, ‘effect of-—Áppointment of 
chaukidar, whether sufficient precaution. 


Ina suit against a Railway Company for damages 
for non-delivery of goods the burden of proving that 


‘sufficient care was taken is on the Railway Company 


and this burden is not shifted to:the plaintiff by 
the fact that the consignor had executed a Risk Note 
in Form D.. Risk Note B does not shift the burden 
of proof but merely limits the extent of liability 
of the Company. [p. 694, col. 2.] : 

E. I.. Ry. Co. v. Nathmal Behari Lal (2) and E. 


. I. Ry. Co. v. Sri Ram Mahadeo (3), dissented from. 


Smith, Ltd. 
ished, - DE 
The mere appointment of a chaukidar to watch 4, 
goods-train- would not exclude the possibility of. 
wilful neglect_on the part of the Railway Company, 

[p. 693, col. 1] i 


‘Second appeal from a decree of the’ 
Second Additional Subordinate Judge, 
Allahabad, modifying that of the Munsif, 
(West), 

Mr. Damodar Das. for the Appellant. 
Mr. Ladli Prasad Zutshi, for the Respond« 
ents, 


SUDGMENT.—This second appeal 
arises out of a suit brought by the plainte 
iff-appellant, Sheo Narain, against ihe 
Hast indian Railway Company for damages : 
on account of thé failure of the defend» 
ant to deliver a consignment of ghee in 
its entirety -The consignment consisted 
of some bags.of rice and 185 tins of ghee, 
each vie 20 seers, despatched at. 
Maihar for delivery to the plaintiff at 
Allahabad, It is Common ground that 
the consignment was in & waggon that 
arrived safely at Allahabad with the 


v. Great Western Ry. (1), distingu- 


“seals intact ‘on thé/9?nd of April, 1923. 


The evidence shows.‘that the waggon was 
in the goods-shed on the 27th April, 
1923: itis not clear whether it was kept ' 
-outside up to that. date. On that daté tha 
chaukidar reported ‘that its seals: were 
broken, The gocds were checked on the 
2nd May, 1923,and found short. . They 
were delivered to the plaintiff on the 2nd 
May, 19273. The shortage was as follows: 


. 18 tins were missing andin 8 other ting 


the amount of ghee was only 8 seers instead 
of 20 seers, The’ -value claimed was 
Re, 5616-0, The defence was that the 
Consignment was despatched undér a 

isk Note Form B which protected the Rail- 
way Company from any loss occasioned 
otherwise than by. wilful neglect and 
that there had been no wilful neglect on’ 
the part of the Railway Company or on the. 
part of ite servants. The trial Court 
held thatin the circumstances of the casg, 
it was forthe defendant to prove that the 
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Railway Company had taken such care of 
"the goods in dispute as a man of ordinary 
. prudence would have taken. It found that 
the theftofthe.ghee occurred after arrival 
at Allahabad Station and came to the 
conclusion that it was due to theft by 
the Railway servants. It gave a decree for 
the loss of the contents of the 13 tins of 
ghee but dismissed the claim as to the 
shortage in the three tins, holding that 
-the Railway Company. was protected. by 
the Risk Note from responsibility for this 
Bbortage, i 

In appeal, the Additional Subordinate 
. Sudge of Allahabad set aside the decree 
of the trial Court and dismissed the suit 
On the ground that the burden of proving 
wilful neglect or theft by the Railway 
Administration or its servants was on the 
plaintiff and he had failed to sustain this 
burden. ' P. 9 

In this second appeal the six grounds 
taken inthe memorandum of appeal have 
‘not been argued. The only ground taken 
is that the lower Appellate Court came 
to a wrong conclusion by incorrectly 
placiag: the burden of proof of wilful 
neglect on the plaintiff. There is, however, 
One ground, namely, the fifth in the 
memorandum of appeal which takes up 
the .broad plea that thg defendant was not 
‘protected by the Risk Note, The Oounsel 
for the dsfendant-respondent raised no 
objection to the appeal being argued on 
the lines stated. Accordingly we think 
it permissible to decide this’ appeal on 
the question whether the lower Appéllate 
Court's dismissal of the suit was vitiated 
by incorrect placing of the burden of 
proof. At the same time we would point 
out the extreme risk run by an appellant 
in formuleting the grounds of appeal 
absolutely at random and then asking 
the Court to interfere with the decree of 
the lower Appellate Court on a different 


ground. , 

" Under s, 160 of the Contract. Act the 
Railway Company as bailee was bound to 
deliver the goods consigned, in the condi- 
tion in which they were consigned, but 
this duty was subject to certain excep- 
tions. One was that the Railway Oompauy 
was only bound to take as much care of 
the goods asa man of ordinary prudence 
would under similar circumstances take 
of his own goods of the same bulk, quality 
and value as the goods consigned (see s, 121 
gi the Oontract Act), It was not res 
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^et 


"by the fact that ithe 


‘shift the burden of proof. 


.unloading the train, It is 


108 I. C. 1928 ` 

ponsible for any loss, destruction or 
deterioration if this amount of care was 

taken. (Sees. 152). -Now,.this being an' 
exception, the burden of proving the ex- 

ception was on the Railway Company. 

Moreover, the circumstances in which the 

loss and damage occurred was especially 

within the ‘knowledge of the Railway 

Company. So, under the ordinary laws of' 
evidence, the burden of.’ proving that 

sufficient care was taken was- on the 

Railway Company. To make this clear 
beyond all doubt, s. 76 of the 
Railways Act (IK of 1890) enacts that in 

any suit for loss, destruction etc., of goods 

it shall not be necessary for the plaintiff 

to prove how the loss or destruction was 

caused. It has been argued, however, by 

respondent's Counsel that the burden of: 
proof placed on the Railway Company by 

these provisions of the law was shifted 

plaintiff signed 

what is known as Risk Note B. This 

Risk Note amounted to a -contract that 

"the consignor would not hold the’ Raile 

way responsible for any loss except the 

loss of a complete consignment or of one 

or more complete packages forming part 

of a consignment due eitherto tbe wilful 

neglect of the Railway Administration or 
to theft by or to the wilful neglect of ita 
servants, ete.” | B i 

` It also provided 
neglect” should not be held to include ` 
fire, robbery from a running train or 


any other unforeseen event or accident, :'. 


a. 


We fail to see. how this Risk Note could 
Its “only 
effect. was to limit the extent of the Rail» 
way responsibility. We hold, therefore, 
that the lower Appellate Court was wrong 
in placing on the plaintiff the burdenof 
proving wilful neglect. It was for the 
Railway Oompany to disclose the facts 
and show that they were inconsistent with 
wilful neglect, The Counsel for the re: 
Bpondent admitted, indeed he volunteered, 
that there was little information disclosed 
by the evidence of the facts. He said 


that the goods train was keptinasiding : 


outside the goods-shed for sometime until 
there was room in the goodse-shed for 
sufficient to 
say that the evidence failed entirely to. 
show what were the risks of theft from 
the waggon and what precautions were 
taken to meet those risks. | 
We would here state that we ware nof 


Indian. ` 


that the term. “wilfol 
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suffice to justify a finding. that there had: 


been, no. wilful neglect by the-Railway ` 


Oompany.. At one time in his argument 
in this appeal Counsel for the. respond- 
ent seemed to suggest that the fact that 
there was a chaukidar was sufficient to 
show that there was no wilful neglect. 
The mere appointment. of a chaukidar 
would not appear to us to ‘exclude the 
possibility of wilful. neglect. Again, 
respondent's Counsel argued that wilful 


neglect meant. neglect intended to bring’. 


about a theft, "This appears to'us a despe- 
rate argument. The definition ‘of “wilful 
neglect" in the Risk Note appears to us to 
mean “the failure to take such precaution 
: 88 & prudent man would in respect of his 


own .goods take ‘to provide against such. 
loss ‘or, theft as a-prudent man would’: id t i 
' containing different terms 


contemplate as not merely possible ‘ but ag 


likely," fire and robbery froma running: 
train being given as instances of. events so... 
exceptional orimpossible to guard against. 


as to justify absences of precautions. It 


is clear that. theft froma waggon within- 


the Railway Station when the waggon is 
merely sealed’ was a very,- probable con- 
tingency‘in the absence of’ definite pre- 


cautions. “We know vaguely the risks, 


but we do not know the precautions, from 
the evidence; and the Railway Company 


must suffer for their failure to prove these. 
It may be thatthe Railway 


precautions, 
Company could prove such precautions or 
even that they have proved such precau- 
tions, but the evidence has..not  beé 
printed and their Counsel has not indi- 
cated or attempted to indicate any beyond 
saying that there was a chaukidar there. | 

It is urged, however, by Counsel for the 


Railway Company that there is strong: 


authority for the view that underthe terms. 
of the Risk Note the burden .of proving 
wiltul neglect was on the plaintiff. The 
Risk Note runs as follows :— e 

"I, the undersigned, do-in , considera- 


tion of such lower charge .agree.aud under- - 


take tohold the said Railway 'Administra- 
tion....... veer. harmless and frée Íírom all 
responsibility for any loss, destruction, or 
dstarioration of, or damage to the said 
consignment, from auy cause whatever 
except for the loss ofa complete consign- 


, purport to govern the 


beén.- 


' before their 


x. r 1 iot 
F ae a a 4 
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accident," f . Ta 
There is nothing in these terms which . 
uestion of burden 
of proof. The burden of proof wil, there- 
fore, .be' the same as if the Risk Note 
had not béen signed, and as shown above 
we areof tlie opinion that the: burden of. 
proving proper precautions reste, apart 
from the Risk Note, on the. Railway: Com- 
pany. We have, however, been referred 
to the. decision of the House of Lords, 
Smith Ltd. .v. Great Western Ry, (1): We 
"would distinguish this 'decision on the . 
‘ground that it dealt with a Risk Note 
. from. Risk 
Note Form’: B. In. the. Risk Note’ 
considered ‘by their Lordships the 'con« 
signor relieved the Railway Company from: 
all liability for logs, damage, ete, except 
by the proof that sitch loss, damage, ete., 
‘arose. from the wilful. misconduct of your: : 
servants, Their Lordships held that thesg - 
words amounted toa contract by the con» 
signor that he, would not be entitled to 
‘compensation unless he proved the wilful 
misconduct of the Railway Company. Lord 
Buckmaster made the following remarks:— 
"]t.is perfectly true that this . resulta 
in holding that the apparent protection 
afforded to the trader is really illusory; 
it practically gives him no protection 
‘at all, for it is .often impossible: for a` 


‘trader to know what it-is that has caused 


the loss of his: goods....,....The explana- - 
tion of the loss is often. within. tle ex- ` 
clusive knowledge of the Railway Company, 
and for fhe trader to be compelled to 
prove that it was due. to wilful: mis- . 
conduct on’ the part of the Railway: Oom- 
pany's servants, is to call upon’ him to 


- establish something which. it may be almost 


impossible for him to prove. Nonetheless, 


‘that is the burden that he has under- 


taken.” . l - 
lt.will be seen that the Risk Note 
Lordships ^ was one which 


(1) (1922) 1 A. O. 178 at p. 183; 91 L, J. K. 423; 27 


` Com, Oas, 247; 38 T. L. Ri 359, 
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required positive proof of wilful miscon- 
duct, Their Lordships, therefore, in effect, 
held, that the plaintiff could not rely 
upon mere negative proof of want of 
.Buffieient precautions. The Risk Note be- 
fore ue, Form B, says nothing about 
proof, andon this ground we would dis- 
tinguish it. We may mention that re- 
cently & new form of Risk Note, Form H, 
has, been issued by the Railway Oom- 
pany to take the place of Risk Note Form 
B. That Risk Note provides for the con- 
signor holding the Railway Administra- 
tien free from all responsibility... TT 
“except upon proof that such loss, destruc- 
tion, ete.,.arose frum the misconduct of 
the Railway Administration servants." 
Apparently this form was issued with the 
specific purpose of making the judgment 
of the House of Lords applicable. This 
conjecture is strengthened by the fact that 
in the new Form H, an endeavour has been 
madeto meet the objection of their Lord- 
ships that the Risk Note was unfair to the 
tradesmen inasmuch as-the Risk Note also 
contains 2n obligation on the Railway Com- 
pany thatthe Railway Administration shall 
be bound to. disclosetheir dealings with 
the packages in transit and to give evidence 
thereof. It appears then that it waa re- 
cognised by the Government (which is 
required to. approve of the form of Risk- 

Notes) when approving the new rule, that 
' the House of Lords' decision could not 
be invoked in favour of the Railway: Com- 
pany under the old Form B. Then we have 
8 two Judge decision of this Court, in E. I. 
Ry. Co. v. Nathmal-Behari: Lal (2) where 
it was hald that under Risk-Note B “‘it lies 
.upon the consignor claiming damages to 
_ Bhow thet the loss was occasioned by the 
theft or wilful neglect of the Company's 
servants.” In this case there was a theft 
between the last station but one before 
Cawnpore and -Oawnpore on a running 
train. The evidence in this case justified 


a finding on the facts that there was no ` 


wilful neglect to take the necessary precau- 
tions by the Railway Company. All the 
usual precautions were proved to have 
been taken, The decision would, therefore, 


'. appear to have been justified on the fact 


without invoking the reason that the 
‘burden of proof lay on the plaintiff. So 
far as that ruling is authority for holding 
.that the burden of proof, in the absence 


- (2) 39 Iñd..Oas. 130; 39 A, 418; 15 A. L. J.,321, 
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of any evidence as to precautions being ^ 
taken should be. placed on the consignor, - 
we are not disposed to: agree with it. 
Then we have a Single Judge decision of 
this Court, #. I. Ry. Co. v. Sri Ram Mahadeo ` 
(8). This decision was based on the cara 
of E. I. Ry. Co. v, Naihmal Behari Lal (7) | 
and on the House of Lords’ decision re-. 
ferred to.- As we are not disposed to follow. 
the former and have distinguished the 
latter, this decision of a Single Judge - 
should not, in our opinion, be followed. 
There are many decisions which impcse 
on the plaintiff, in such a case as this, the 
initial burden of proof, but differ as *o 
the exact amount of proof which will shift 
the burden of proof.. We agree that it 
is for the plaintiff to prove non delivery, 
and so far the initial burden of proof is . 
on the plaintiff, Onsuch proof the burden 
would, in our opinion,shift to the Rail- 
way Company to show that they tock 
reasonable precautions. A very little evi- ' 
dence inthis direction may again shift 
the burdenof proof Inthe present case 
Counsel for the Railway Company has only 
pointed to the fact that there was a 
chaukidar at the Allahabad Railway Station. 
This, ag stated above, we do not conrider: 
to be sufficient evidence to shift the burden 
of proof, < 7 EE 

We hold, therefore,that the lower Court 
was wrong in putting the burden of proof 
on to the plaintiff. On this ground we 
set aside the decree of the lower Appellate 
Court and restore that of the trial Count. 
The plaintiff will get his costsin this end 
in the lower Appellate Court. - 

ANAO Decree set aside. 

(3) 79 Ind. Cas, 341; 21 A L. J. 896; 46 A, 125; A T. 
R. 1924 AH, 177; A : 


ALLAHABAD HIGH COUET. 
First Orvin APPEAL No. 326 oF 1924. 
i January 25, 1928. 
- Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
DAU DAYAL— DEFENDANT — APPELLANT 
n versus 
PEAREY LAL AND 0THERS— PLAINTIFES— * 
— RESPONPENTS, 
Limitation Act (IX of .1908), Sch. I, Art 85—- 
Mutual, open and current account—Tesis—Accounts : 
between principal and commission agent—Advances 


made by commission agent from time to time— 
"Mutuality of account. i 


, . Faferred to. 
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Tor the application of Art. 85 ‘of the Limitation 
Act there should be independent transactions bes, 
tween the parties. ‘In one set, one of the parties 
should hold the position of a creditor and the other, a 


debtor, and in the other set, the position should be ` 


raversed. The accounts should be such as consist of 
reoiprocity of dealings between the parties and 
Should not consist of items on one side only, though 
made up of debits and oredits, ip. 697, col. 2 | 
Where the accounts between the plaintiffs, who 
were commission agents, and the defendants, who 
were the principals, showed’ advances made by the 
plaintiffs- from time to time to the defendants 
towards the purchase of articles with interest thereon 
and. commission and incidental charges on the one 
nide, and amounts received by the plaintiffs on the 
defendants’ behalf from the sale of articles on the 
other side ; . : : 
Held, that the accounts were mutual within the 
meaning of Art. 85 of Sch. I of the Limitation Act 
inasmuch as, tothe extent to which the plaintiffs 
made advances they were acting as Bankers, and ta 
the extent of the reoeipts they were ‘liable as agents 
to account. [p. 698, coi. 1.] : » 
Ram Pershad v. Harbans Singh (3), Bank of 
Multan v. Kamta Prasad (4), Velu Pillai v. Ghose 
Mahomed (5), Madhav Motiram v. Jairam Sakharam 


(6), Watson v. Aga Mehedee Sherazee (7) and Ratan 


Chand-Jawala Dasv.. Asa Singh-Bogha Singh (8), 


First appeal froma decree of the Sub- 
ordinate Judge, Bareilly. 


Messre, Surendro Nath Sen and Uma 


Shanker Bajpai, for the Appellant. : 
Dr. K. N, Katju, for the Respondents, 


JUDGMENT.—The appellant before 
this Court is one of the six defendants in 
‘fhe Court below. The plaintiffs’ case waa 
this. They, with the .defendant No. 6 
Ram Gopal, constituted a firm of commis- 
sion agents carrying on business under 
the name andstyle of Ram Gopal-Pearey 
Lil, at Bareilly. The defendants Nos, 1 to 
5 (the 5th being the. appellant here) were 
. a. firm of dealersin grain under the name 

aud style of Har Oharan Lal-Peare Lal. 
Before the defendant firm started business 
with the plaintiffs and Ram Gopal, there 
was a Firm, Kanthi Ram-Banwari Lal, 
Owned by the first two defendants, who 
were residents of Budaun. The Firm of 
Kanthi Ram Banwari Lal employed the 
plaintiffs as commission agents. Later on, 
defendants Nos, 3 to & joined the. afore- 
said defendants Nos. 1 and 2 and constitut- 
ed themselves into the Firm of Har Charan 


Lal-Peare Lal, as is stated above, in order. 


to carry on business at Bareilly: The 
plaintiffs were employed as commission 
` agents andit was agreed that if and when 
occasion arose, the plaintiffs would ad- 
vane» money tothe defendants Nos. 1—5 in 
order that purchases might be effected. 
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‘the Firm Har Charan Lal Peare Lal 
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The. plaiatifls were to gst à. eertain rate. 
of interest oh the money they might ed- 
vance, beaides the commiasion and others ine 
cidental charges stipulated for. The 


transaction between the parties lasted from 
Jait Sambat 1976 (May-June 1919) for about 


-a year. ‘After crediting the amounts pay” 


able by the plaintiffs to the defendants, & 
gum of Rs. 15,262-13 fell dueas ‘payable to 
the plaintiffs and defendant No. 6. The 
share of the defendant No. 6 was 1th, He 
has not joined inthe institution of the 
suit. The plaintiffs, therefore, - claim 
Rs, 11,400, being 2thsofthe entire claim. The 
defendant No. 5 alone contested the suit 
in the proper sense of the term. Theother 
defendants appeared, filed written state» 
ments, but did not take any further inter- 
est in the defence. Two main - defences 
were set up by the appellant (defendant 
No. 5). One was he was not a member x 
an 
never employed the plaintifs ag his com- 
mission agents. His second plea was that 
the suit was barred by limitation. 

Thelearned Subordinate Judge has held 
that the appellant was a member of the de- 
fendant firm and the suit was not time- 
barred. . ‘ 

The two points that have been urged 
before us are one, that the evidence doeg 
not prove that the appellant was a mem» 
"ber of the defendant firm and that the suit 
is time-barred. . 


On the first point itis abundantly: clear l 


to us, on the evidence, that the appellant 


was a member of the Firm Har Charan Lal- | 


Peare Lal, The evidence on the record is 
voluminous. 
into details. We shall state just two 
circumstances which together with the 
direct evidence led, will show clearly that 
the learned Subordinate Judge was right 
in his finding against the appellant. 
Direct evidence has been adduced to 
prove that some of the defendants, and 


‘among them the appellant Dau Dayal ` 


himself, went to the plaintifis’ firm and 
definitely told them that he, Dau Dayal, and 
the others had entered into partnership 
and that the plaintiffs should carry onthe 
business with them as commission agents, 
just-as, they used to do with the Firm. of 
Kanthi Ram-Banwari Lal as their princi- 


‘pals. They also swear thatthe terms were 


settled. These witnesses, among others, 
are Manmohan Lal at page 36, Banke 


.Lal.atpage 38 and. Ram Ghulam at page 
: 


But it is not necessary to go 
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89, These are independent witnesses who 
have nothing to gain by perjuring them- 
selves in favour of the plaintifis and against 
(he appellant. Wehave been taken through 
every word of their cross-examination, but 
could discover nothing to show that the 
witnesses were in any way partial to the 
plaintiffs or had any interest adveree to the 
appellant, , : 

. It appears that béfore the alleged agrees 
ment between the plaintiffs and the defend- 
ants Nos, 1—5, -tbe appellant had money 
dealings with the plaintiffs. At the date of 
‘the alleged agreement, asum of Rs. 2,946-12 
stood credited, in the account, in his 
favour. Shortly’ after this (on 38rd June, 
1919 Dau Dayal deposited a sum of 
Rs. 3,000 with the plaintiffs. The plaintiffa' 
caso is-that when it was settled that the 
plaintifs were to be commission agents 
for the defendants, the latter agreed that 
the amounts: standing in the plaintiffs’ ac- 
count books to the defendants’ credit, 
should be taken as a deposit to -cover any 
. possible losses in the commission agency 
business. The plaintiffs say that Dau Dayal 
deposited the sum of Rs, 3,000 as a cover 
or margin for--the proposed: business. 
Dau Dayal admits thata eum of Rs, 2,446-12 
stood to his credit and that he handed 
over a sum of Rs. 3,000 to the plaintiffs, 
but he’ says that these were on account of 
his ‘private deposit transactions with the 
-~ plaintiffs and had nothing to do with the 
partnership, of which he expresses himself 
to bein entire ignorance. If: Dau Dayal 
is speaking the truth it is~ difficult to un- 
derstand why he.did not demand an ao- 
count of his money and the interest earned 
by it until& long period had elapsed and 
. why ‘he did not require re-payment. He 
admits that this sum of nearly Rs. 6,000 
was never paid back to him. This .is a 
point which helps to establish the correct- 
' ness of the plaintiffs claim. Dau Dayal 
has been examined and his evidence is 
printed at page 52 under the name Daya 
Ram, which is an alias for Dau Dayal. „He 
attempted an explanation as to how. the 
sum of Rs. 6,000 remained in the hands 
- of the plaintiffsand how he failed to make 
any attempt to recover the same. Dau 
Dayal was not a‘good witness and indeed 
helped the case of his opponents A second 
incident is deposed to by Basdeo at page 
40,a Munib and partner of the respectable 
Firm of Bhola.Nath-Banarsi Das of Ohan- 
dausi, According to Basdeo, whose evidence 


DAU DAYAT V, PHARRY LAT, 


108 L 0.1098. : 
has been entirely straight forward and who. ^ ^ 
has not been aken, in crogs-examination, ^ ' 


an account of Har Charan Lal-Peare Lal was >< 


opened jnhis firm and his firm was asked: 
to act as commission agents for them. As 
a result, a sum of Rs, 10,951-5 became due 
by the Firm of Har Charan Lal- Peare Lal ta 
Bhola Nath-Banarsi Des. The letter firm 
sought to realise this amount, partially by | 
deducting an amount of Rs. ),354-10-9 that ` 
stood in their account, to the credit of Day 
Dayal, in the acoount styled ‘Daya Ram 
Kailashi Ram ' (Kailashi Ram being a son 


of Dau Dayal, alias Daya Ram) The wit. ^ 
ness further says that, to start with, after -- 


deducting the sum of -Re. 1,354-10 9, which 
was the amount; due .to Dau Dayal. from 
Bhola Nath-Banarsi Das, the latter débited . 


the appellant (Daya Ram-Kailashi Ram), '. 


with the balance of Rs. 9,601-10-3. Later 
on, Bhola Nath-Banarsi Das debited thé 
plaintiffs, Ram Gopal-Pearey Lal, with ‘this 
sum of Rs. 9,000 and- odd and credited the 
‘appellant with the same amount. Dau . 
Dayal has entirely failed to explain how 

his money was allowed to be credited to«'. 
wards an account payable by Har Charan 

Lal Peare Lal, and why his account. should 
have been initially debited with thé sum of": 
Rs 9,600 and odd by Bhola Nath-Banarsi : 
Das and why the latter, later on, debited . 
the plaintiffs with this amount. According 

to the plaintiffs’ case and according to the 

evidence of Basdeo, the.whole transaction is : 
perfectly intelligible and clear. Dau Dayal 

was one of the prominent partners of tbe 

Firm of Har Charan Lal-Peare Lal and was 

known to be so by Basdeo's_ firm.’ -Accorde 

ingly the firm of Basdeo had no.diffidence 

in opening an account with Har Charan Lel- ` 
Peare Lalas being a Firm in which Dau- 
Dayal was interested. When .a’ loss. 
occurred and the account of Har Obaren 
"Lal-Peare Lal became. liable, ` to.. Bas- 
deo's firm, the latter credited . themselves 
(and debited Dau Dayal) with the money 
that was payable to them by Dau Dayal. 
Then, as the plaintiffs. were financing the 
Firm of Har Charan Lal-Peare Lal, the 
plaintiffs were debited with the balance, 
and Dau Dayal's account, so far as it bad 


.. been debited with the balance, was squared. | 


Dau Dayal has not been able to explain the 
above transaction. Basdeo and his firm ap- - 


. pear to be perfectly honest and respectable : 


people and there is absolutely no reason 
to believe that this, transaction: deposed to 
by Basdeo, has, in any way, been fabricated 
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to create evidence against Dau Dayal, Dau” 

Dayalhas examined. several witnesses, but -. 
` their evidence does not, in any way, ‘assist 


his case. We hold that Dau Dayal wasa. 
partner of the Firm Har Charan Lel-Peare 


as Ü * $ 
“The question of limitation has presented f d _ we 
| further debited with plaintifís' commission. > : 


Bome difficulty. The learned Subordinate’. 

. Judge held, on the authority of a case of this . 
.. Court reported as Sheo Partab Singh v. Brij 
Kishore (1), and: another case from the 


- ' Madres High Court, Namberumal Chetty v. 


Kotayja (2), that Art, 85 of Sch. I of the. 
Limitation Act applied and the suit. was | 
within time, having been instituted within 
three years of the date of the last item in 
the account.. The starting point of limita- . 
.tion under Art, 85 is not the date ofthe 
' Jast item, but is the date of the close of the 
year of the account. This, however, does 
not make any difference. If, Art, 85 of. 
the Limitation Act applies, the claim would . 
be undoubtedly within time, ` 
. . Thé contention of the learned.Counsel for 
` the appellant was that either Art. 61 ap- 
‘plied or Art. 83. During the latter por- . 


fion ofthe argument, the learned Counsel . 


was more definite and argued that: 
Art. 83 was the more, appropriate Article. . 
His contention was that every item of trans- - 
diction must'be taken independently and as. 
soon as the plaintiffs had spent money, out 
of their own pocket, for any purchase made, 


.- by them or on account of any incidental ` 
charges, for the defendant limitation began , 


to atart from the date of the advance, under 
the provision of the third column of Art.’ 
83. As regards the claim for .commission,. 


^. his contention was that it was payable‘ on: 


accountof work done " and a suit ghould, 
have been instituted within three years of 
the date of the earning of the commission 


If these contentions be correct, there can be’. 


no doubt that thesuit or. a major portion. 
of it would be time-barred. m 


The course of the transaction .betweén the 
parties appears to have been as follows, The. 
defendants, as principals, provided, to start 
with, certain sums of money to serve as 
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` orders of the 


“should ho 


|; when they say : 


Ra pee ME 

‘the price, if.any bad’.to-ba 
paid at once, and supplied the - balance out , 
‘of their own funde. The'amount. advanced 
.by the defendants was credited to them in ' 
‘their account. The ‘amount paid by the 
-plaintiffs waa debited to the defendants in ` 
‘thé same account. The defendants were 


‘the payment of 


„and incidental charges. Later on, the | 
plaintifís debited the défendants' account 
with interest forthe monéy they had spent 
on behalf of.defendants’ account. The next 
tratisaction might be one of purchase or one 
of- sale of the goods previously purchased, 
If it was a case of purchase the same process 
of entry in the account book would be gone 
through as has been: previously described. 

„If, however, there was & transaction -of sala 
of “goods previously pu 

defendants, the ‘plaintiffs. sold 

dited the defendants with tha . 

ebited them with the 
plaintiffs commission andincidental charges. : 

‘This sort of transactions continued for 
‘about a year, On-these facts, it has been 
contended for the plaintiffs thatthe con- 
tention of the learned. Counsel for the ' 
appellant cannot , succeed but that the 
view taken- by the learned Sübordinata 
Judge, viz, "Art... 85 applied, was the 
right one. , 5 —». JE 
.' [t appears to us that the defendants’ cons . 
tention ie correct, The. Counsel for the 
parties are agreed as to the meaning to ba. 

-given to the ‘word “mutual " in Art. 85 


the goods, cre 
price fetched and d 


‘of the Limitation Act.. They are agreed, ` ' 


ree with them that for the 'appli- 
(cation of Art. 85, there should be inde-: 
.pendent transctions between the parties. 
In other words, there should be two sets. of 
transactions. In one set, one of the parties . 
ld the position of a creditor and 
‘the other a debtor, and in the other set, the 
‘position should be reversed, Thetrue import 
-of the words mutual, open and current ac- . 
. count” has been discussed in great detail in 
the case of Ram Pershad v. Harbans Singh ` 
a) We entirely agree. with ihe observa- 
tions of the learned Judges in that case - 
“Mutual accounts are. such 


and we ag 


margin money or cover for the satisfaction. as consist of reciprocity of dealings between 


of the plaintiffs...The plaintifs were then 
asked to make certain purchases in the- 
market. The plaintiffs made the purchase, 
_ spent for the. purpose what money they 

had, belonging to the deféndants, towards 


(1) 15 Ind. Cas. 336. 
(9) 21 Ind, Gad, 773; 


the parties.and do not embrace those having 
. items on one side only, though made up of 
debitsand credits." Tbe learned Judges 
further point out that although a shifting 
balance, sometimes in favour cf one side 


and sometimes infavour;of the other, is & 
(3) 60, L, J. 158i- k 2 ^ à + 


rchased under the ^ 
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test of mutuality, its absence is not con- 
clusive proof against mutuality. As already 
stated, there is no difference in the conten- 
tions of the Counsel for the parties as to 
what a mutual account is. The only ques- 
fion is whether, in their nature, the dealings 
between the parties had the character of 
mutuality, After careful deliberation, we 
have come to the conclusion that they had, 
Had there been no special agreement be- 
tween the parties, the plaintiffs could have 
refused to enterorto conclude any transac- 
tion whichinvolved an expenditure of their 
own money. -They did, however, agree to 
make advances though the evidence does 
not disclose whether they put any limit on 
the amount of such advances, or left the ex- 
tent oftheir financing ofthe defendants de- 
pendenton their own decision. They were 
at perfect libérty to make, or to refrain from 
making advances, but they did in fact con- 
tinue to find money for the defendants dur- 
ing theshort period of the agency, and they 
undoubtedly paid out from time to time 
their own monies, either to complete a pur- 
chase orto meet an immediate liability of 
the defendants. As each instance occurred 
they could have demanded the money in ad- 
vances, or recoupment,if they had already 
made the advance. The account between 
the parties showed, on the one side, ad- 
vances made in accordance with the agree- 
ment together with interest, commission 
and minor incidental charges, and on the 
other side the receipts on the defendante' 
behalf. Tothe extent that the plaintiffs 
made advances, they were acting as Bankers 
and the position was that of lender and 
borrower. To the extent of the receipts, 
the position was that of principal and agent, 
with aliability, as agent, to account. We 
think that the parties did stand to each 
other in a dual relationship, and that there 


was a mutuality of dealings, and Art. 85, 


would be applicable. 

This being the conclusion to which, we 
arrive, on an examination of the principles 
and the Statute Law, we proceed to examine 
the authorities. 

For the appellant the learned Coun- 
sel has cited, besides the case of Ram 

'Pershad v. Harbans Singh (3), already 
mentioned, the cases of Bank of 
Multan v. Kamta Prasad (4), Velu Pillai v. 
Ghose Mahomed (5), and Madhab Moti Ram 


(4) 25 Tad. Cas. 199; 39 A. 33; 14 A. L. J. 949. 
(5) 17 M. 293; 4 M. L. J. 140; 6 Ind. Dec. (N. s.) 
203. 
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v. Jairam Sakharam (80). The first. two 
cases ars not directly in point, though, no 
doubt, they serve to explain what is meant 
by mutuality of account. The third case, in. ` 
our opinion, goes to support, .in principle, 
the plaintiffs’ case. In this last mentioned . 
cage the plaintiff Jairam owned a ginning 
factory. He lent money tothe defendanta 
for buying cotton. The cotton, when. 
purchased, was ginned and pressed by the 
plaintiff, who sold it on behalf of tha. 
defendants, The ginning and pressing 
charges, as well as the principle and interest 
were debited to the defendants and the 
sale-proceeds of the cotton bales were 
credited into the defendants’ account, as 
against the advances made by, the plaintiffs, 
the commission earned and other items. 
Under these circumstances, it was held, 
following the Privy Council case of Watson 
v. Aga Mehedee Sherazee (7), that there was 
a mutuality of dealings, and Art. 85 applied, 
It is very difficult to differentiate, in princi- 
ple, between this case and the case before. 
us. The fact that to start with, the defend- 
ants had put the plaintiffs in possession of' 
such funds, will not make any difference 
in principle, It was agreed inthe case 
before us, thatif and when occasion arose, 
the plaintiffs would act es the defendants’. 
Banker by providing money. We have 
already made it clear that, when the defend- 
ants advanced the money, they really 
borrowed money, on defendants’ behalf, - 
from themselves, who were to be taken as 
acting at the timeoflending the money as 
Bankers and not ag commission agents. In 
the Bombay case, the man who acted as 
agent of the plaintiff in pressing and selling 
cotton, also ac:ed in a second capacity, viz., 
as that of a Banker. j 

There are several decisions in which it 
has been held that where a man lends 
money in one capacity and in another . 
capacity acts as an agent for the borrower 
and the two accounts are put together, 
there is a mutuality of dealing between the 
parties, although the money may have been 
lent for the express purpose of enabling the 
borrower to provide business as commission 
agents to thelender. Such a case was that 
of Ratan Chand-Jawala Das v. Asa Singh 
(8), decided by the Lahore High Court in a 
Letters Patent Appeal. The plaintiffs in 


(8) 63 Ind. Cas. 950; 23 Bom. L. R. 540. 

(T) 1I A. 346; 3 Sar. P. O. J. 381 (P. O.). 

(8) 62 Ind. Cas. 893; -4 Lah. L, J. 217; A. I. R. 1922 
Lah. 188. - 
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the case ware money-lendere by profession - 
and were also commission agents... The 
defendants were a firm who dealt in grain. 
The defendants used to send to the plaintiffs: 
as commission agents grain to be stocked 
andsold. The plaintiff, besides doing this- 
business of commission agents used 1o 
advance loans to the defendants, independ-'. 
ently of the business of agency. It was held 
that Art. 85 was applicable to the suit which . 
wag one to recover the balance, after adjust- 
ing the two accounts. The mere ‘fact that 
ihe plaintiffs were professional money- 
lenders and lent money to people other than. 
those who dealt with themselves as commis- 
gion agents, will not make any difference, in 

` principle, between the case before the. 
Lahore High Court and the ‘one before us. 
As we have stated more than once, in so far 
as the plaintifis agreed to lend money to the 
defendants for interest, they acted as the 
defendants’ Bankers. Whether they were also 


lending money to others or notisreally .' 


immaterial We haveto look to the charac- 
. ters of the dealings and not to the profession 
of the parties, s ; 

In this Court, in the case of Sheo Partap 
Singh v. Brij Kishore (1) & similar question ' 
of limitation came up for decision. 
said that either Art, 85 or Art. 120 ofthe | 
Limitation Act applied. We have mentioned 
this case last, because no pronounced opin-: 
ion was expressed in the caseand also 

. because the case was decided: on what were 
found to be the peculiar facts of the case. : 
Article 61, which was sought to be applied 
by the learned Counsel for the appellants in 
the case, was not applied because of the said 
findings. But itis clear thattheir Lordships 
(it was a decision by two learned Judges) 
made the following remarks: 

“There was an account between the 
parties extending over a number of years. 
The plaintiffs were always liable to account 
to the defendants for any profits that were 
made in the purchase and re:sale of grain 
and they were also liable to account for the 
deposit. On the other hand, the defendants, 


were liable to .the plaintiffs to pay interest : : 


on auy monies advanced by the plaintiffs 
and to make good any loss which might 
take. place which was not covered by the 
deposit. There was, therefore, a, mutual, 
open and current account and there wasa 
reciprocal demand between the parties". : 
With a slight alteration of language, we 
should be prepared to adopt the: argument 
of the learned Judges as our own. 
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“A éonsideration of the authorities, there- 


fore, leads us to the same result as a 


eoneidérstion of the .principle and the 
language of the Statute, : 
We hold with the Court below that 


‘Att, 85 of the Limitation Act applies, but we 
' differ. from.the Court below as to the date 


from: which the limitation should start. . 
According to the third column of Art. 85, ` 
tho limitation starts from the close of the 
year. In this case there is the evidence 
ofthe plaintiffs! Munib that the year of 
the account closed with the Dewali festi- 
val, which in the year in question must have 
fallen sometime in October, 1920..The suit 


„having been .filed on 28th of March, 
‘1923, was within time.. 


The result is that the appeal fails on 
both the points raised. It is hereby dis- 
missed with.costs. _ | 


A. N; A. Appeal dismissed. 


— 


ALLAHABAD HIGH COURT. 
| Figst APPEAL. rhom OnmpzR No. 53 
: ' — or 1927: 
June 28, 1927. 
Present:—Sir Grimwood Mears, Kr., 
. Chief Justice, and Mr Justice Sen. | 
Tua EQUITABLE TRUST Co., AND orBz288 ' 
— PLAINTIFFS —APPELLANTS 


A versus 

Hafiz MOHAMMAD HALIM ax» Co., 

AND OTE “k 8—DEFENDiNTS —RESPONDENTS. 
' Civil Procedure Code (Act V of 1908), O. I, r. 6, 
0. VI, r. 17; 0. XXII, r. 10—Assignment of ' interest 
by- plaintiff before suit—-Sirit by assignor—Applica- . 
tion by assignee for substitution as plaintiff—Order 
dismissing application—A ppeal. a DP 

A sued.B for the recovery of a certain sum of 
money in January, 1923. It was brought out in 
evidence that a few days before the institution of 
the suit A had assigned all his rights in respect 
of the amount sued to C. In 1925, another deed was . 
executed by Ato C confirming the original assign-. 
ment deed and C applied in November, 1926, under 
O. I,r. 10 and O. VI, r.17 of the Code of Civil 
Procedure, to be impleaded as plaintiff in addition 
o or in substitution of A. The: defendant con- 
tended that as there was.a complete assignment ' 
before suit, the subsequent deed did nót'amount to _ 
any devolution of interest pending the suit and the . 
applicant should not be made a party after the 
period of limitation on the original cause of action 
had ‘expired. While this’ application was pending 


another application under O. XXII, r.10, Oivil Pro- 


cedura Code, was: made. The Judge disallowed the 
applications and C appealed : 

Held, (1) that the order" was not appealable in go- 
far as it was one under O.T, r. 6 or Ò. VI, r. 17 of | 


‘the Civil Procedure Code ; [p. 702, col. 2.] 
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Operation of O. XXII, r. 10 of the Civil Procedure 
Code and that the appeal was not maintainable, [p. 
703, atl. 1] 


First appeal from an order of the First 


Subordinate Judge, Cawnpore. 

Dr Sir, Tej Bahadur Sapru, Messrs. Am- 
bika Prasad and B. B. Chandra, for the 
Appellants. ; 

Mesgre. B. E. O'Conor, K. N. Katju, 
and Shambbu Nath Seth, for the Respond- 
ents, : - : ; ; 


MS JUDGMENT, 
' Sen, J.—This appeal and the connected 
civil -revision arise out of the same pro- 
ceeding. WM ; RES. 
The Deccan Trading Od., incorporated in 
America, New York, entered into a partner- 
ship with the defendant firm for the pur- 
chase and sale of hides and skins, and. the 
‘agreement was thatthe parties were to share 
the profits and;bear the loss in equal moieties, 
Originally the, terms of this partnership 
were not reduced to writing. ‘Skins and 
hides used to be purchased by the defend- 
ants in India and shipped to America, and 
the plaintiffs used to sell the same, and, 
after sale, the profits and losses used to be 
‘yecaived or borne by the parties in equal 
shares, Some time in 1920 the defendants 
approached the plaintiffs for certain mone- 
tary accommodations on the'security of the 
goods shipped. The plaintiffs, in their turn, 
applied for loans to these Banks, the 
National Bank of South Africa, New York, 


the Philadelphia National Bank of Phil-, 
&delphia,and the Equitable Trust Oo., of; 


New York. These Banks agreed to lend 
money but they desired that a written 
contract of partnership be prepared between 
the plaintiffs and the defendants clearly 
defining the terms of their respective rights 
and liabilities. In consequence of this, a 
dead of partnership was executed on the 
14th of September, 1920, the material terms 
of which have been reproduced in para, 7 
of the petition, dated the 8th of November, 
1926. A second agreement was entered 
. into between the same parties on the 18th 
of February, 1921, whereby the terms of the 
earlier document were confirmed. Unfor- 
` tunately for the' parties from February, 
1990, onwards the market for hides in 
‘America seriously declined, which  re- 
sulted in very heavy losses. 
the ‘Daccan Trading Oo., instituted the pre- 


‘gent suitin the Court of the Subordinate 


Judge of Oawnpore, on.the lóth of Janu- 
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(2) that the facts of tha case did not attract the. 


Thereupon, 
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ary, 1923, for recovery of Ra. 6,68,215-14-0* 
The suit was contested on the ground | 
that no money was due to the plaintiffs, 
that plaintiff Company had gone into, 
voluntary liquidation in 1920, and a syndis 
cate of creditors was:formed.in February, 
1921, to ‘oversee the liquidation’, and that 
the suit was misconceived as the plaintiffa 
ought tohavesued for: ‘dissolution of parte -` 


, nership and account, 


It has been brought out in evidence that 
just a few days before'the institution of 
the present suit the plaintiffs, on the 8th 
of December, 1922, executed .an agreement : 
in favour of three Banks whose names are 
material for the purposes of this appea], 
These Banks are the . National ‘Bank of 
South Africa, the Equitable Trust Co, 
New York andthe Philadelphia National 
Bank of Philadelphia. This document 
purports to assign the chose in action owned i 
by the plaintiff Company against the de- 
fendants to the three Banks aforesaid, 
The instrument is couched in such clear, 
simple and forcible language as one. 
ought to expect in a commercial docu- - 
ment. There is no ambiguity, no equi- ` 
vocation of terms, The operative part. of f 
the document is in simple language, charac- ' 
terised by clarity and precision of ex- 
pressions. The operative part of the docu-- 
ment may be usefully quoted:— . i 

*Now, therefore, in consideration of the : 
sum of one dollar and other good and. 


-valuable considerations, the receipt. where- 


of is hereby acknowledged, the.under- 
signed hereby selle, transfers and 
sets over unto the National Bank of 
South Africa Ltd., Bombay, for its own 
account, in conjunction with the Equitable 
Trust Company of New York, and the 
Philadelphia National Bank, Philadelphia, 
all of its right, title and interest, in and to 
several demands.in favour of the under-. 
signed and against said’ Hafiz Mohammad 
Halim, arising under the agreements afore- 
said in the following transactions. "”. : 
It is difficult to believe that any English 
speaking people in England and -America 
or in this country, even by diligent appli- 
cation, would find any equivocation or am- 
biguity in this document or discover a 
single word which might lend itself to ‘two 
constructions." The entire document has 
been read outto us and elaborately com- 
mented upon. We find it impossible to 
construe this document to anything less ` 
than an absolute ‘assignment of the right, 


ots 
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titleand interest of the Deccan Trading 
Company: against the. Halim’ Brothers to 
the three Banks referred toabove, '. v: 
This being the nature and scope of this 
document, it may seriously affect the rights 


of the plaintiffs to maintain the present ` 


suit. As pointed out above, the deed of 


assignment was executed on the 8th of: 


December, 1922. The suit was lodged on 
the 16th of January, 1923. The plaintiffs 
realised that the suit involved a very large 
stake, and they sent out to this country 
one of their Directors, Mr. Rappenhagen, 
to look afterthe filing of the plaint and 
the subsequent proceedings. It is not im- 
possible to conceive that Mr. Rappenhagen 
smay not have known about the document, 
dated the 8th of December, 1922, on the 
day when the suit was instituted, although 
we have the statement of Mr. Dewhurst 
that Mr, Rappenhagen did not leave 
' America till after the execution of this 
document. The National Bank ‘of South 
Africa has a branch at Bombay. It is 
proved from the statement of’ Mr. Cewhurst 
' who was examined in America on com- 


mission as-a representative of the said 


Bank, that on the &thof December, 1972, 
& copy of this deed of assignment was 
transmitted from America to, Bombay, and 
this oughtto have been in the hands of 
the Bombay firm sometime about the in- 
stitution of the present suit. A copy of 
this document was posted the very day it 
was executed, becauseits importance was 
. fully appreciated and realised, but we do 
Rot know whether the document was ever 
‘Brought to the notice either ‘of Mr. Rap- 
‘penhagen or of the plaintiffs’ Solicitors 
or Counsel in Bombay. If it was brought 
to their notice its material value was not 
sufficiently appreciated for some cause or 
another, by indifference, oversight, mistake 
or negligence, The plaintiff was party to 
the document but no. step was taken by 
him (the plaintiff) to bring the. document 
to the notice of the Court. Likewise the 


assignees made no application to the Court. 


for being brought upon the record, and 
for the consequential amendment of the 
plaint, Issues wére framed on the 9th of 
April, 1923, and a large quantity of oral 
evidence was put in. Some of the witnesses 
were examined in America on commission 
whose evidence began on the 29th of 
March, 19260. It was. in the course of 
this evidence that it was brought out that 
the document, dated. the 8th of Do- 
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cember, 1922, was followed by ‘another 
document between the plaintiff ‘and his 
numerous creditois, including the three 
sets of appellants in the present: appeal. 
This document is only a confirmation of 
the earlier deed of assignment, dated the 
. December, 1922, as would. be 
abundantly clear by ‘reference to para, 
12 of the said document. It secures to 
the assignees- and their successors and 
assigns full power and authority to ask, 
demand, collect, receive, compound and 
give acquittance for all sums of money ° 
now due or hereafter to become due by 


_Teason of the said Halim's claim. This 


document does not by itself create 
or transfer any interest in the ‘chose in. 
action. Mr. Aldrige, an American Jurist, ` 
who was éxamined by the plaintifis to 
prove that the earlier deed was not, accord-. 
ing to the law of the United States, a ceed 


-of assignment but created a mere charge 


or security, and that the later deed wes 
the only effective deed of transfer, bes 
not succeeded in establishing `: there - 
postulates, We regret to mote that a 
straight question put to.this witness dces- 
not alwayselicit from him a straight answer, 


_His ‘recollection is not always to be depend» 
"ed upon. : 


Not infrequently he takes shelter 
under generalities. "Under the American 
law or by trade us&ge uf that great country 
the document, dated the 8th of December, 
1922, is not proved tobe anything short 
of acomplete and absolute deed of assign. 
ment, AE. ` i. C i 

' It may not bé ont of place here to notice 
that the dates Of the accrual of cause of- 
action for the plaintiffs’ suit have been put 
severally in the year 1920, or the Yna of 
January, 1921, 14th of September, 1920, 
and the 18th of February, 1921.. Any. 
claim lodged after the 18th February, 1:74 . 
will, therefore, be time-barred. ` . 

On the 8th of November, 1926, an applicas 

fion was made to the learned Sübordinate 
Judge of Oawnpore by the Equitable Trust 
Oo., of New York, Gerard National Bank 
and. the Barclays Bank (Dominion Colonial 
and Overseas). It purports to be under 
O. Lr. 10 and O. VI, r..17 of the Code of 
Civil Procedure. The prayers contained 
in, the petition are ; (1) that the applicants 


` be impleaded as plaintiffs in the suit either 


in addition to orin , substitution: of the orie 
ginal plaintiffs, namely, the Deccan Trading 


Oo., (2) that consequential amendments be 
made in a numberof paragrapha and (3) that 
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in the relief claimed a further relief 
for dissolution of partnership and ac- 
counts be added. It is said in this ap- 
plication that the Deccan Trading Co, 
incorporated ^ in New York sued in 


January, 1923, without joining as plaintiffs - 
the Equitable Trust Co., New York, the: 


National Bank of South Africa Limited, 
and the Philadelphia National Bank of Phila- 
delphia, in whose’ favour a deed of 
assignment had been executed by the 
Deccan Trading Oo. of New York in 1922, 
because the said deed of assignment was 
neither acted upon nor wasit in strict 
` conformity withthe laws of Amercia, and 
it was doubtful whether ithe Banks 
could be made parties on that deed, and 
to remedy this defect = complete "dis- 
tribution agreement" was executed on the 
Eth of June, 1925, whereby the deed of 
assignment was put on sounder basis 
and illegal anomalies removed. Under 
this latter deed the .Gerard National 
Bank became successors to the Phila- 
delphia National Bank, and Barclays Bank 
(Dominion, ‘Colonial aad Overseas) be- 
Game successors tothe Nationel Bank of 
South Africa, and these two bodies 
jointly with the Equitable Trust Oo. 
prayed to be impleaded as plaintiffs, . — 
The defendants contested the applica- 
tion on the ground that the deed, dated 
the 8th of December, 1922, was a complete 
assignment by the plaintiffs. of their 
right tosuein favour of the Equitable 
Trust Co., and the two other Banks, that 
the deed, dated the 25th: of June, 1925, 
was only in confirmation of what was 
done by the deed of prior date and did 
not amount to a devolution or transfer of 
the plaintiffe’ interest in favour of the 
appellants during the pendency of the 
Boit, and that the applicants should: not 
be made parties after the period of 
limitation on the original cause of action 
had expired. 
While argumenis were in progress in 
the Oourt belowa further application 
- was made to the Subordinate Judge under 
0, XXI, r. 10,0f the Oode of Civil Pro- 
cedure on the 22nd of December, 1920. 
The Subordinate Judge disallowed the 
application, Heaccepted the defendants 
contentions in their entirety. He held 
thatthe ‘document, , dated the Bth of 
December, 1922, was a deed of absolute 
assignment, that no new rights and 
liabilities were created by the deed, dated 
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:for his client 
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the 25th of June, 1925, that it was not 
proved by the lawof the United States. 
that the document ofthe 8th of December, 
1922, created only a charge, or at the 
most a security, that the. deed, dated the 
25th of June, 1925, recognised the legal 
effect of the earlierdeed as a deed of absolute 
transfer and that the suit had not been 


“instituted through a bona fide mistake on 


the partofthe plaintiff within the pur- 
view of O, XXII, r. 10 of the Code of 
Civil Procedure. He also held that no 
amendment of pleadings was necessary for 
the purpose of determining the real 
questions of controversy between the 
parties. He accordingly dismissed the 
application. ' 

Not being certain whether the order of 
the Subordinate Judge was open to appeal, 
orto revision, the applicants have come 
up here with a first appeal from 
order and also an application for revision, 
It has been contended before us by the 
respondent that the order of the Subor- 
dinate Judge is not open to either appeal 
or revision, It has been conceded by Sir 
Tej Bahadur Sapru, who has put his casa 
with the utmost fairness, 
that so far as the application purports 
to be under O. I, r. 10, or O. VI, r. 17, 
the order ofthe Subordinate Judge waa 
not open to appeal, asthe case did nof 
fall under any of the clauses provided 
forin O. XLIII, of the Code of Civil 
Prosedure; buthe argued that though 
the original application was made undér 
O. Lr. 10,.it.was supplemented by \ tlie 
application, dátéd the z2ad of Decembet; 
120, which was made’ under O. XXII, 
r, lu,and as this petition had been dis- 
allowed by the Subordinate Judge ths 
ease fell under O, XLIII, r. 1 el. (b), and 
was consequently  appealable. We are 
not prepared to accept this contention. Tha | 
original application was made under O. I, 
r, 10 and incidentally O. VI, r. 17 waa 
also relied upon. The petition dated the 
22nd of December, 1926, was very vaguely 
worded and noleave of the Oourt was 
specifically asked for, and the making of 
that application was clearly an aftere 
thought. There was no assignment, crega 
tion or devolution of interest in favour of ` 
the appellants during the pendency of 
the present suit. Had there been any 
such assignment itcould have been argued, 
in view of the pronouncement of their 
Lordships of the Privy Council in, 
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Manindra Chandra Nandi v. Ram Kumar 
Lal Bhagat (1) that the ‘transferees, if 
they could not be-added as parties, could at 
least besubstitutedin the place oftheoriginal 
plaintiff. Wehold that the facts of this 
case do not attract the operation of' 
O. XXII, r. 10 of the 
cedure,and the order is not appedlable. 
We, therefore, sustain the preliminary 
objection and dismiss this appeal with 
costs. 

Mears, C. J.—I amin full agreement 
with everything that Mr. Justice Ssn 
has said but lI wish to sayafew words 
with reference to a document tendered 
tous by Sir Tej Bahadur Sapru during 

the hearing He put before us the 
` affidavit of Mr. Samuel Yelloly,a gentle- 
man who is a Solicitor in the Firm of 
Messrs. Orawford Bailey and Oo, of 
Bombay. The main purport of that 
affidavit was to exhibit aletterfrom Mr. Rap- 
penhagea Mr. Rappeahagen in that letter of 
the9thof May,addressedto the Firm of Mur- 


ray, Aldrigeand Roberts, Councillors of Law, : 


New York, asserted positively. that at the 
time tne suit was started they did not 
know of the assignment. We permitted 
Sir’ Tej Bahadur Sapru to discuss the case 
from that point of view, having every 


desire, if we could, to assist the assignees, ' 


but the introduction of thatletter creates 
a difficulty, bacause if that was the posi- 
tion on the 16th of January, 1923, when the 


action was started, it to a large extent - 


cuts the ground from beneath the ap- 
plication of the8th of November, 1926, 
which sets up the affirmative case that 
the parties considered the effect of the 
assignment, and having so considered 
game to the conclusion thatit was a docu- 
meut which was dubious in law, and for 
that reason the Deccan Trading Co. were 

designedly and intentionally named as the 
` only plaintiff. I am of opinion that the letter 
.of Mr. Rappenhagen represents the rea) fact, 
and that on the 16th of January, 1923, 
although there was a letter addressed to 
the Bank of South Africa at Bombay, 
informing them -of the assignment, there 
ig no evidence to show that that letter 
was ever passed on to the Firm of Orawford 
Bailey and Qo, Solicitors, Bombay, nor to the 


“Gas. 973: 49 I. A. 220 at p. 226; 31 M. L 
au P.L. R. (P. O.) 88; 43 M. Ù. J. 589; 1 Pat. 


“oF O, W. N. 29; 24 Bom; L. R 1251, A. L R. 1922 
P 20 A.L. J, 988, 16 L, W. 905; 380. La J, 
Gih 4 P, 4, T. 1 (P. O). 
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lawyer in Cawnpore,norto Mr. Rappenhagen. 
The ‘point, therefore, which I wish to -em- 
phasize is, that, if an application had been 
made to vourtat Cawnpore in the early part 


) 


.of 1923, or even very much later, setting 


out the circumstances under which 
the assignment of the 8th of Decem- 
ber, 1922 had been made in America, 
and showing that the knowledge of the 
assignment had only.recently come to the 
legal advisers of the assignees in India, 
in my opinion an application .based on. 
facts of that character, which in my belief 
were the facis in the case, would have 
succeeded, The Banks, however, in their ap- 
plication of the 8th of November, 1926, tock, 
as I have pointed out, their standon a totally 
different ground, asserting knowledge of 
the assignment at the date of the commences 
menti of the action but putting upon that 
assignment an interpretation which cannot 
be accepted as a real opinion held by them 
at the time. These applications both ag 
regards the appeal or revision, must stand 
or fallon thé ground taken in the original 
‘application before the Court on which 
argument proceeded. For the reasons 
given by Mr. Justice Sen I am entirely in 
agreement with him and this appeal must 
be dismissed, 
. By the Couvt.—The order of the 
Oourt is that the appealis dismissed with 
costs. m ; od 
A Ne As Appeal dismisaed, 


` 
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ALLAHABAD HIGH COURT, 
Skoonp Civiu Arrear No. 935 or 1925, 
. December 12, 1927,. | 
Present; —Mr. Justice Dalal, ` 
TUNGAL-DREFENDANT—APPBLLAN'T 


it versus 
OHANDRA BHAN AND OTHERS 


04... PLAINTIFES—RESPONDENTS. 
Agra Tenancy Act (II of 1001), s. 4?—Joint teta 
ante—Agreement to enhance rent with soma 
tenants alone, validity of—Payment of illegul rent, 
effect of. ii i 
When thereare two joint tenants of a holding the 
cannot be enhanced by ad 
agreement entered into betwee the landlord and 
‘one of the tenants, ee ; ; 
A suit for the recovery of rent has always 4 
fresh cause of action and the payment of a higher rent 
in previous years, if such rent is not lawfully leviable, 
does not bar a subsequent plea thata lower rent 
alone is payable, gi 
.Becond appeal from a deoree of tha 
Additional District Judge, Saharanpur, 


Uu 


1 


eee 
e 
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“Dr, M. L. Agarwala, for the Appellant. 
Mr. Damodar Das, for the Respondents. 
JUDGMIENT.—The  plaintifis sued 
the defendant for recovery of arrears of 


rent. The pointinissue was the amount 
of rent payable. There was another defence 


“also that there were two ‘tenants Tungal 


and Partap and the suit cannot lie against 


"Tungal alone. The defendant pleaded 


that the rent was only Re. 57.8.0 and 
not Rs. 99 as alleged by the plaintiffs. 


‘The plaintiffs produced a copy of a re- 


gistered kabuliyat executed by Tungal. 
The original was not produced. but as 
the lower Appellate Court accepted the 


` copy I shall not enquire whether the 


. the 


` copy ought legally to have been accepted 


or not. The matter rested with the lower 
Appellate Court. That Court held that the 
kabuliyat was enforceable, It, however, 
did not consider the circumstance that 
the kabuliyat was executed by only one 
out of two tenants. The suit appears to 
be dishonest in so far that Partap has 
purposely been left out as he had not 
executed any kabuliyat. I do not think that 
when there are two joint tenants of a 
holding the rent of that holding can be 
enhanced by an agreement entered into 
between the lendlord and only one of 
the two tenants. My opinion is that 


' under the terms oí" s. 47 of the old 
- Tenancy Aotof 1901to make an enhance- 
ment effective ‘a registered agreement | 


inust be made between the landlord and 
every one of the non-occupancy tenants. 
for this reason the: omission of one of the 
arties is also material, If Partap, had 
hee "joined ae & party there could have 
been a defence that the enhancement was 
ilegal as regards Partap and, therefore, 
against both the tenants. As regards 
' game holding two separate 
decrees could not have been passed one 
against Tungal at an enhanced rent and 
another against Partap at the original 


< pent and the defence would have. been 
! that between two joint tenants the joint 


' vant cannot be distributed. It was argued 


- on behalf of the plaintiffs-respondents by 


Mr. Damodar Das that the agreement to 
ay enhanced rent became valid because 


. it had already been paid for three years. Ít 


is, however, well-established that a suit 


~ for the recovery of rent has always a fresh 
' eguse of action and that the rent paid in 


previous years, 
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if not lawfully leviable, ` 
‘does not bera subsequent plea that the 
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lower rent was payable. In my opinion. 
the kabuliyat cannot be enforced as it was 
given by only one of two tenants entitled ` 
to the holding. 

I set asidethe decree of the lower Ap-~ 
pellate Court and restore the decree of 
the trial Court with costs to the appellant 
d fhig Court and of the lower Appellate. 

ourt. ` 


A, N. A Decree set aside. 


m 
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' ALLAHABAD HIGH COURT. 
Orvit Reviston No. 103 or 1927. 
June 6,1927.  . 
Present:—Mr. Justice Dalal. 
GAINDA AND ANOTHER— DEFENDANTS — 
| APPLIOANIS 


i versus 

HAZARI LAL AND ANOTABER— PLAINTIFFS 
— RESPONDENTS. i 
Bengal, N. W. P. and Assam Civil Courts Act (XII 


of 1887), s. 88— Judge in charge of case up to framing ' 


of issues, competency of, to hear appeal from decree. 


Section 38 of the ‘Bengal, N. W. P. and Assam Civil > i 
Courts Act, 1887, doss not prohibit a Judge of an , . 


Appellate Court who wasin charge of a suit only up - 
to framing of issues from trying anappoal from thé ` 
decree passed in the suit by his successor, ge 
Givil revision from an order of the Addi- 
tional Subordinate Judge, Bulandshehr. ^ `- 
Mr, $, D. Sinha, for the Applicant. | =”. 
Mr. Panna Lal, forthe Opposite Parties; .' ` 
JUDGMENT.—There isno reason for. 
interference. It appears that the Additional 
Subordinate Judge who decided’ the appeal 


,was a Munsif when the, suit was fled and  . 
‘had charge of the suit up to the point of the . 


framing of issues. itis urged here that he. 
was, therefore, disqualified from hearing the 
appeal. There is no such ruleoflaw,. A 
Judge of an Appellate Court ia prohibited 
from trying au appeal against a decree or : 
order passed by himself as the presiding 
Judge ofa Court in another capacity under 
s. 38 of the Oivil Courts Act (Local No, XII - 


of 1887), In the present case, however; no, ` 


decree or order has been passed by the 
Additional Subordinate Judge. The attene . 
tion of that Judge does not appear to havé 
been called to the fact that he had charge 
of the proceedings upto the framing o 
issues, nor was any objection made to hih 


hearing the appeal. Under the circutistanceg '' 


there is no ground for revision and 3 dismiss 
this application with costs. | ae. 
A, N. A, Application dismissed, - 
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BOMBAY HIGH COURT. 
ORIGINAL Civic Jurispicr.on Suit No. 
680 oF 1926 
October 7, 1927. 

Present ;—Mr. Justice Rangnekar. 
SADANAND PANDURANG 
MHATRE-PLAINTITE 
Versus 
PARASHRAM PANDURANG 
MHATRE -—DREFENDANT 

Solicitor's lien, whether attaches to real property— 
Nature of such lien—Claim of mortgagee who advances 
money to pay up amounts ordered to be paid by decree 
.~ Priority. 

Under the Common Law, the Solieitor's lien for 
costs over property recovered or preserved through 
his efforts does not attach to immoveable property. 
This rule applies to Solicitors of Bombay as they 
have only such rights as the Solicitorsin England 
had before the passing of the Solicitors’ Act, 1860, [p. 


706, col. 2; 708, col. J.J 

The Common Law lien of Solicitors is a pars 
ticular lien and is not available for a general balance 
of aocount. ‘[p 708, col 2.] 

Tyabji Dayabhai & Co. v. Jetha Devji & Co. (1), 
relied on. 

Kumar Krishna Dutt v. Hart Narayan Ganguli 
(10), dissented from, 

The Solicitors’ lien cannot prevail against the 
claim of a mortgagee who advances money for the 
payment of prior incumbrances which the client is 
bound to pay under the terms of the decree. [p. 709, 


col, 1.] 
Mr. Mulla, for Bhagwat, 
Mr, Vachha, for Défendant No, 1, 
Mr. B. J. Desai, for Navalkar. 


JUDGMENT.—|After stating the 
facts J=The summons in the case asks 
for a declaration thatthe right, title and 
interest of defendants Nos. 1 to 4 in the 
Dadar property be charged with the pay~ 
ment of the costs of the applicants. Now 
although the matter was argued twice it 
did not strike any one as to what the 
summons was for, The summons does not 
ask for a declaration of priority as regards 
the applicants’ costs over the claim of 
Navalkar underhis mortgage. Yet in effect 
the argumentfrom the commencement has 
been confined to such a claim, and in effect 
the contest is between the applicants and 
the mortgagee as to priority of charge. It 
is true that in the affidavitin support of 
the applicants’ summons they claim pri» 
ority for their costs over the mortgagee's 
claim; but they did not do so in the summons 
itself, Having regard to the arguments 
before me, I am willingto treat thesum- 
mons as including the claim for priority 
but direct that the summons may be amends 
ed accordingly. l ; 

Mr, Desai for the mortgagzê contends that 
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there is no case made out by the applicants 
for any relief, and, secondly, that ia any 
case the applicants are not entitled to have 
any lien on immoveable property. Mr. 
Vachha supports thecontention, Mr. Mulla 
contends thata Solicitors lien can attach 
to immoveable property if the other con- 
ditions required for establishment of the 
right of lien exist, which he says is the 
case here, The firet question, therefore, is 
whether the lien of a Solicitor can be en- 
forced against the immoveable property of 
his client. 

Now thelaw as to Solicitor’s lien has 
been exhaustively discussed and laid cowa 
in a recent decision of the Appeal Court 
in Tyabji Dayabhai & Co. v. Jetha Devji & 
Co. (|). The learned Chief Justice at page 
1205* of the report para. 12 of his judge : 
ment, cites a passage from Halsbury's 
Laws of. England, Vol XXVI, pare. 
1334, page 814, with approval as an 
accurate statement of the English Law on 
the subject. This is what Halsbury 
states :— 

“ A Solicitor is entitled to three kinds of 
lien to protect his right to recover his costs 
from his client, namely :—(1) a passive or 
retaining lien ; (2)a Common Law lien on 
property recovered or preserved by his 
efforts; (3)a statutory lien enforceable by a 
charging order," 


Obviously the claim in the summons is 
based on the second of the three kinds of 
lien mentioned by Halsbury. Then the 
learned Chief Justice at page 1206* again 
refers to paras. 1342-43 in Halebury's Lawa 
of England at page 820 as a correct exposi- 
tion of the nature of the Common Law lien, 
This is what Halsbury says i— 

“A Solicitor has at common Law, and 
apart from any order ofthe Court or Statute, 
a lien over property recovered or preserve 
ed or the proceeds of any judgments ob» 
tained forthe client by his exertions, 
This lien isa particular lien; it is not, 
therefore, available for the general balance 
of account between the Solicitor and the 
client, but extends only to the costs of re- 
covering or preserving the property in 
question, including the costs of protecting 
the Solieitor's right to such costs, and of 
establishing the lien.,.......The lien does 
not attach to real property, but, with this 
exception, it applica to property of everv 


(1) 105 Ind. Cas. 383; 29 Bom. L, R, 1196; A. 1, R, 
1927 Bom. 442: 51 14. 858 


“aga of Vi Bolt, D, Be] 


/ 


708 
description............ esse „including costs 
ordered to be paid to the client." ` 

It follows from this that the claim of 
the applicants-as to their lien for tbeir 
costs in all matters other than Suit No. 680 
must fail, 

The Common Law lien does not extend 
to their general costs for all business done 
by them for defendants Nos. 1 to 4 but only 
to costs in Suit No. 680 in which the pro- 
perty has been acquired by defendants 
Nos.lto4, This position has not been dis- 
puted by Mr.Mulla, and indeed he did 
not address any argument with regard to 
this part of the applicants’ claim in the 
summons. 


It will be clear from the statement of 
the law on the subject :cited above from 
‘Halsbury that the Common Law lien did 
not attach to real property, but with that 
exception it applied to property of every 
description including costs ordered to be 
paid tothe client. The point arose fora 
decision inthe well-known case of Shaw 
v. Neale (2) in which it was held that a 
Bolicitor's lien for his costs did not extend 
over real estate recovered for a client, and 
that he had a lien only on the papers in 
his hands, The-reason of the rule is well 
put by the Lord Ohancellor at page 501* in 
this case :— t l 


“I think that doubt is very well=found. : 


ed, because to hold that a Solicitor obtain- 
ing & real estate for his.client could be en- 
titled toa lien upon it forhis costs and 
charges, would be entirely contrary to the 
principle upon which the doctrine of lien 


proceeds, There can be nolien upon any - 


property unless it isin the possession of 
the party whoclaims the lien. Butifan 
estate is recovered by a Solicitor, or if 


through a Solicitor itis conveyed to the: 


client, the Solicitor is not in possession of 
the estate, but his client is in possession 
of it. All that the Solicitor has are the 
deeds and documents. He hasalien upon 
them. He may renderthem available for 
the purpose of establishing his claim, 
But it is quite clear that he 
say that he has any such lien upon the 
éstate as, within the principle of the 
doctrine which I have suggested, can 
entitle bim to maintain it as a charge upon 
_ the proponit. 


(2) (1858) 6 E. L. Q. 681; 27 L.J. Ch. 444: 4 Jur. 
w.a) 695; 6 W. R. 635; 10R R. R. 205; 10 E. H, 
432 Varying 20 Baav 157: 52 E. R. 562. 
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The case was first heard before thé 
Master of the Rolls and his judgment is re- 
ported in 20 Beav. 157, Mr. Mulla relies 
on the grounds on which it was held by 
the- Master of the Rolls that the lien did 
not.attach to real property. The Master 
of the Rolls stated in his: judgment 
that the claim would not be supported 
as it would be a species of champeity, 
Later on whilet delivering his judgment 
on. other points involved in the case the 
Master ofthe Rolls observed that the lien 


, did not attach to real property as it would 


evade the Statute of Frauds. Mr. Mulla 
then argued that as the law of champerty 
and maintenance does not apply to India 
nor the Statute of Frauds,—which is true, 
—the reason of the rule laid down by the 
Master of the Rolls should be disregarded 
and the rule given efect to, But as pointed 
above that is not the ground on which in 
appeal from the judgment of the Master ' 
of the Rolls the House of Lorde put the law, 
and the principle on which the House 
based their decision was, what I have 
stated above, and the three other Law Lorda 
concurred notonly inthe decision but the 
grounds on which it was put, ^ . 

That being the position, I do not think : 
that any particular importance could be 
attached to the grounds assigned by the 
Master of the Rolls in coming to the conclu- 
Bion to which he did in which the House 
of Lords concurred but on a different 
ground. 

It is clear, therefore, that the Common 
Law lien of-a Solicitor does not in England 
attach to real property. In 1860 the Solis. 
eitors' Act came into force and bys. 28 
of that Aot the Solicitor's rights against 
property recovered for his client in a suit 
were extended end in particular a Solici- 
tor was given alien upon real estate re- 
covered by him for his client. Itis well- 
known that this Act was passed to meet the 
decision in Shaw v, Neale (2). 


Turning to the position in India, the 
Courts in Bombay and Calcutta have held 
that Solicitors have alien such as existed 
in English ommon Law before the Soli- 
cltors' Act, 1860, Undoubtedly, the prac- 
tice in Bombay has been to give effect to ' 
this lien for the last many years. The 
earliest case reported: in Bombay is the 
cà:e of Devkabar v. Jefferson (3). Sir Ohar: 


"S 108.948; 10, Tadi Jur: 422; 5 Tad, Dec. (x a)" 
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les Sargent in that case at page 253" observ- 
ed as follows :— 

“ [6 is to be borne in mind that the 
Solicitor's lien in the High Courts of Iadia 
is governed exclusively by the law as it 
existed in English Courts before the 


passing of 23 & 24 Vico. 127, by which’ 


that lien was very much extended. By 
that law the Solicitor had a lien for his 
costs on any’ funds or sum of money re- 
covered for, or which became payable to, his 
client in the suit.” 

. The latest case is the one to which I 
have already referred to. Butjust before 
this last case, there was a decision by Mr. 
. Justice Taraporewala ia Vedand Sopher v. 
Wage & Co. (4). The head-note runsthus:— 

M S „tho Solicitors were entitled to 
enforce their lien in priority to the attach- 
ing creditors, so long as the moneys at- 
tached remained within the jurisdiction of 
the Court." i 

Later on after pointing -out that more 
rights were given to Solicitors by the 
Solicitors’ Act, 1860, and that the lien 
given by the Statute as regards personal 
property was not different from the Come 
mon Law lien, the learned Judge at page 
510 observes as follows :— 

“To my mind theefleot of making a 
charging order under theStatute is no- 
thing more than to provide for enforcing 
the Solicitor’s lien which existed in res- 
pect of personal property prior to the 
Statute and which was for the first time 
given in respect ofthe. real property of 
tne client by the Statute. The Solicitor’s 
lien at Common Law has been the lien 
which has been given effect to and enforo- 
ed bythe High Court of Bombay and 
Calcutta. There is no statutory provision 
in India as regards the Solicitor’s lien.” 

{ need not refer to other cases of our 
Oourt or of the Oalcutta High Court, 


All these cases are referred to by the learn- ' 


el Chief Justice in Tyabji Dayabhai 
& Co. v. Jetha Devji d Co. (1). It 
i3 clear on a careful -consideration 
ot the judgment of the learned Ohief 
Justice that Solicitors in Bombay Lave a 
Uommon Law lien of Solicitors in Hagland, 
uud this lieu ean only attach to what may 
be called personal property recovered or 
preserved for the client by his Solicitor, 
(b 83 Ind. Cas 81; 49 B. 505; 27 Bom. L. R. 536; A. 
f 1925 Bom. 351, 
 *Dase of 10 B.e fd. 
MS of 49 Boles 
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Then would I be justified in extending to 
the Solicitor the benefit of s. 2: oi the 
‘Act, 1860, an Act which 
clearly isnot applicable to this country ? 


The limits of jurisdiction which 1 have ` 
are concisely laid down by the learned . 


Chief Justice in Tyabji Dayabhais case 
(1). At page 1205* of the report the learned 
Chief Justice observes as follows :— 

“In the first place it must be clearly 
understood that the rights and duties of 
attorneys are in no way partof the in- 
digenous law or practice in India. Their 
profession originates 
grew up under the English Common Law; 
and it is clear that it was the Common Law 
which governed their rightsand duties inthe 


King's Courts established by the Supreme . 


Court Oharter of 1823, to which Courts our 
present High Court is the successor. 


from England; it- 


“We have recently in two important cases ^ 


“had to consider in this Court the juris- 


diction which we inherit from the 
Supreme Court, It is clear, as bas als 
ready been pointed out in Hirabgi Jehan- 
gir Mistry v. Dinshaw Edulji Karkaria 
(5) and in the recent Special Bench case 


of Hatimbhai Hassanally v. Framroz Edulji 
Dinshaw (6) that the jurisdiction of the 


Court of King’s Bench in England and 
that of the. Courts of Equity in England 
were conferred upom the Supreme Court 
by, inter alia, cls.5 and 36 of the Supreme 


Court Charter of 1823, counting those clauses > ` 
from the operative part and neglecting tha 


recitals.” . 

Later, whilst discussing the law on the 
subject applicable to this Court the Chief 
Justice at page 12U8* says:— 

“Turning next to the law in India, in 
my opinion, it is equally clear, for, subject 


‘to any Statute tothe contrary, we should 


naturally follow the Common Law of Eng: 
land on this particular point.” 


After an exhaustive review of the prin» 


ciples and case-law bearing on the subject, 
he comes to the conclusion that it is the 


English Oommon Law that governs the. 


rights and duties.of altorneys in Bombay, 

inan interesting argument Mr. Mulla 
contends that therule being a beneficent 
rule intended for the protection of Solicitors 
who are cffücers of the Court, no arbitrary 


13) 98 Tad, Cas 019; 28 Bom. Li R. 1331; A I R 
1:37 Bom. 22; 51 B. 167. 

is) 104 Ind. Cas. 8; 29 Bom, Iu. R. 498; A. I, R 1927 
Bom 278; 51 B, 516, ` 
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consequent upon the distinction 
existing under English Law between real 
and personal estate should be imposed in 
. this,country and invites me to disregard 
the same. He further argues that the 


Privy Council has held that there is no. 


distinction in India between real and per- 
sonal property and refer to Norendra Noth 
Sarcar v. Kamalbasini Dasi (T). As to this 
I decline to enter into this discussion for 
the simple reason that the case of Tyabji 
Dayabhai & Co. v. Jetha Derji & Co. (1) 
decides that Solicitors in Bombay have 
the same rights which the Solicitors in 
England hed under the Common Law prior 
to tne passing ofthe Solicitors’ act, 1860 
But I may point out that the case in 
Norendra Nath Sarcar v. Kamalbasini Dast 
(7) was one under the Indian Succession 
Act, and the observations of their Lordships 
of the Privy Council must beheld to be 
limited to the position under that Act, 
Mr. Mulla further refers by way of analogy 
io the view taken by this Court under 
the Indian Insolvency Act in Alimuhmad 
Abdul Hussein v. Vadilal Devchand Parekh 
(8) where it was held that the property, 
‘moveable and immoveable, acquired by an 
insolvent after the adjudication order, but 
before his final discharge, can be transfer- 
red bv him, provided the transaction is 
bona fide and for value and is completed 
before the intervention of the Official 
Assignee, Iu that case the plaintiff argued 
that the rulein Cohen v. Mitchell (9) applied 
to the facts of that case. That rule 
undoubtedly was heldin England to apply 
to personal properiy and not to real estate 
‘of & bankrupt, and the Bankruptcy Aot 
in England. was amended in 1919 and 
191480 as to make the principle of the 
rule applicable to all kinds of property. 
But in Alimahmad Abdul Hussein v. Vadilal 
Devchand Parekh (M) Shah, Ag. O. J., pro: 
ceeds in his judgment to state that the 
rule as it stands was in genéral terms, and 
further long before the rule in Cohen v. 
Mitchell (9: the Courts in India did apply 
the principle enunciated in the rule to 
immoveable property under the Indian 
Insolvency Act. It is on these grounds that 
the learned Judge came to the conclusion 
that ae rule ought to be made applicable 
l nds of přronertya i f 

p s 18 at an 23 C. 563; 6 Bar P, O.J, 607 
M. 0.0.71; 12 Ind. Dea, (N. 8.) 374 (BU), | > 

(8) 83 Ind, Cas 197, 43 B. 890; 21 Hou. LR 849. 

(0) (1890) 25 Q Ti. D. 202 at p, 267; 69 L. d, Q.B, 
£99) 63 L, T, 206; 38 W, R. 551; 7 Morrell 207, - 
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Mr Malla also relies on a decision of the ý 
Calcutta High Courtin Kumar Krishna Dutt 
v. Hari Narayan Ganguli-(1U). It is true that. 
in'that case Mr. Justice Chaudhuri came to 
the conclusion that the Common Law lien 
of a Solicitor attaches to immoveable 
property. 1 find, however, that no reasons 
are given for coming to that conclusion 
beyond a reference to the case in Norendra 
Nath Sarcar v. Kamállasini Dasi (7). But 
it appears from what the learned Judge 
saysthatin Calcutta no distinction appears 
to have been made between real and 
personal property as regards lien of a 
Solicitor (see page 682"), Whatever that 
may be, in view of, the clear pronounce- 
ment otthe Appeal Couit in Tyabji Daya- 


| bhai & Co. v. Jetha Devji & Co (1) to the 


effect that the rights of Solicitors are 
governed by the Common Law of Englend, 


I am unable to follow the decision in . 


Kumar Krishna Dutt v. Hari Narayan 
Ganguli (10). Iam, therefore, of opinion 
that the Solicitor's lien cannot attach to im- 
moveable property. It is a matter for con- 
sideration es to whether the benefit of the 
Solicitors’ Act, 1860, should not be extend- 
ed to Solicitors here, and whether the Legis- 
lature should not pass- a Statute similar 
to s.28 ofthe Solicitors! Act, 1860. 

I now come to the second question, which 
is assuming that I can give the declara- 
tion sought for by the summone, whether 
I should do so, 

The applicants acted as Solicitors in the 
suit for a certain time on behalf of defend- 
ants Nos. 1 to4. Asto what they actually 
did, or whether it can be said that the 
Dadar property i& the fruit of their exer- 
tion, unfortunately the materials before me 
are meagre, and I am not able definitely to 


. Bay thatthe Dadar property was recovered 


or preserved by them for their clients, I find 
from the correspoudence annexed tosome of 
affidavits that a Receiver was appcinted, 
but that: may mean nothing urless it ja 
made out that there was any danger to the pros 
perty, This being a partition suit a Receiver 
would, as a matter of course, be appointed, 
If so, anc if there was no danger, then, a8 
pointed out in Devkabavs case -(8) that it 


itself would not giveany right to theanpli- '. 


cants. In Devkabai's case (3) at page 2547 the 


m 33 Ind, Cas, 708; 48 O. 676; 20 C, W, Ni 
a 


"APRES 6 435 C.—[ id. 
{Page of 10 B.— Id.) 
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learnsd Chief Justica observes as fol- 
lows ;— ; 7 

“But the mero fact, that the appointment 
of a Reosiver in the suit would preserve the 
fund now in Court from à possible danger 
in the future, cannot certainly bring it 
within the ordinary raleas to the Solicitor's 
lien, even if it could, which we much 
doubt, by the existence ofthe word 'preserv- 
ed' which is introduced into the English 
Act, 23 & 24 Vic, c. 197. In Baile v. 
Baile (11) where the lien was allowed, the 
rents due to the estate were considered to 
be in actual danger of being lost when the 
sult was brought, In Pinkerton v. Easton 
(12) it was held that, as the administration 
suit had resulted in nothing, the Solicitor 
was not entitled to a lien.” 

But apart from this, in my opinion, the 
applicants cannot get any priority over the 
mortgagee under the peculiar facts of the 
case. It appears that as part of the consent 

- decree the defendants had to pay off prior 
mortgages in regard to which the applicants 
Claim no priority. It was contemplated 
by the parties before the consent decree 
was taken that the first defendant should 


raise the moneys on a mortgage f the, 


Dadar property, there being no other 
property in his hands or otherwise available 
to pay of prior inoumbrances. 
sons were. minors, the sanction of the 
Court to the mortgage was obtained, and 
10 was after the consent decree that the 
mortgagee advanced Rs. 25,000. The parti- 
gulars in para. 7 of the mortgagee's affi- 
davit show how this money was utilised, and 
it willbe seen that the whole of the money 
was really applied towards payment of the 
prior mortgages and costs which clearly 
under the, consent decrea-were payable by 
the. defendants with the exception of a 
very small sum of costs of the mortgagee's 
Solicitor 
Rs. 100 anda sum of Rs. 24 only which 
was the balance paid by ths mortgagee to 
the mortgagors. I am unable to see why 
the mortgagee should not get his interest 
agreed upon from the tim» fixed because 
parties delayed obtaining the consent 
decree, or why the brokerage in the transac- 
tioa should not be paid. The position, 
therefore, is that the moneys advanced by 
the mortgagee were, a3 Mr, Dasai rightly 


(11) (1872) 13 Eq. 497; . 98 

83; 20 W. R. 534, Su ead. On 0x20 Dee 
(12) (1873) 16 Eq. 490; 42 L. J, Oh. 878: T 

304 21 W.B, 943, 5 — ; 42 L. J, Oh. 878; 29 L 
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As his" 


amounting to not more than’ 


nad" 


argues, the means by which the frult, names 
ly, the Dadar property, was preserved or.. 
obtained by the client, 1f the mortgage had 
not been entered into, the prior mori gages 
would have soli off the Dadar property by 
public auction, He was threatening to do 
so and had obtained a prcliminary decree, 
and the consent decree itself provided that 
if the amount due tohim was not paid off 
he-should be at liberty to sell off the 
property, There is no allegation of fraud 
against the mortgagee, and it is nobody's 
case that he advanced moneys to deprive 
the applicants of their costs or that the 
moneys obtained from the mortgagee 
were disbursed fraudulently to deprive the 
applicants of their costs. The orders ta 
pay the costs and prior charges were made 
by concent, and it is to carry out that 
consent decree that the mortgage became 
necessary and the morigage-money was 
applied in accordance with the terms ofthe 
consent decree, The terms of the consent 
decree were such that until they were 
carried out it could not be said that there 
„would be any fruit of the litigation on 
which the applicants’ lien could. attach. 

I discharge the summons with costs. 
Counsel certified. ae tance 

One set of . cost§ to be allowed between 
the defendants Nos. 1 to4 and the mort-' 
gagee. The costs of defendants Nos. 1 to: 4 
to be set off against the costs due by them 
to.the applicant. FU 

After I delivered my judgment Mr. 
Mulla stated that the Receiver in the case 
was appointed on the application of the 
plaintiff and defendants Nos, 1 to 4 did not 
appear on that application, 

ALN, A. Summons discharged, 


raa? 





BOMBAY HIGH COURT. 
First Civin APPmaL No, 421 oF 1925, 
: Oetober 10, 1977. 

Present :—Mr, Justice Patkar and 
Mr. Justice Baker. 
MANGALDAS KILABHAI PATEL— 
APPELL4NT 
versus 
Tur SECRETARY or STATE ror 
IN DIA—Responpent. 

Court Fees Act (VII of 1870), s. 19-D, Sch. IIT, 
Annex. B—Joint bequest, whether creates joint tenancy 
—-Application by surviving donee—Court-fees— 
Executor, whether trustee—Application for Letters of 
Administration by leyatees on executor's death—Courte 
fees, oe 
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' (6), applied. 


4 do. 


A bequest in favour of twoor more persons does 
hot arente a joint tenancy between the donees but 
preates only a tenancy-in-common. [p, 710, col. 2.7 

-Jogeswar Narain Deo v. Ram Chandra Dutt (1) 
-Hirabai v.. Lakshmibai (Jand Bai Diwali v. Patel 
Bechardas (3), relled on. 

Collector of Kaira v. Chunilal (4) and Keshavlal 
erem v; Collector of Ahmedabad (5), distingu- 

goed, , 

An executor is always in a loose sense a trustee 
Gor creditors but he is not a trustee within the 
meaning of s. 19-D of the Court Fees Act in the 
absence of any specific declaration of trust in the 
Will. [p. 711, col. 1, ; . 

Jamnadas Gordhandas v. Damodardas Chunilal 


A made a Will bequeathing his property to his 
wife Band the sona of his nephew, Cand D, who 
wers minors. B was to manage the property as 
executrix and on- her death C and D were to take 
possession of the property. On the death. of the 
widow C and D applied for limited Letters of 
Administration and claimed exemption from Court- 
fees under s, 19-D read with Sch. IHI, Annex. B of the 


. Court Fees Act: 


Assistant 


Held, that the Will did not create a joint tenancy 


- between B, C and D, that it did not constitute B a 


trustee for C and D, and that the applicanta were con- 
sequently not entitled to exemption from payment of 
Court-fees, [p. 711, aol. 2.] A". 

First appeal from the decision of the 
Judge of Ahmedabad, in 


* Miscellaneous Application No. 245 of 1924. 


‘ 


Mr. H. V. Divatia, for the Appellant. 
Mr. P. B. Shingne, Government leader, 
for the Respondent. , 
JUDGMENT. 
Patkar, J.—In this case, one Patel 


‘Trikamlal Gopaldas died on June `20, 1919, 


` having made a Will, dated May 10,. 1919. 


By his Will he appointed his wife Bai Ujam 


and nephew's sons, the minors Ramkrishna: 


and Govindlal, as joint owners of his estate, 


“and heappointed his wife as the executrix 
`of the Will. According to para. 12 of the 


4 Will, on the death of his wife, the aforesaid 


sons of his nephew, Ramkrishna Jethalal 


' and Govindlal Jethalal, were to take posses 


sion of his estate. Patel Trikamlal left 
moveable and immoveable property and 
made detailed dispositions with regard to 
them in his Will, Bai Ujam died on August 
8, 1924, and an application was made by 
one Mangaldas Kilabhai on behalf of minors 
Ramkrishna and Govindlal for Letters of 
Administration tothe estate of Bai Ujam 
in respect. of certain shares and fixed 
deposits and current accounts mentioned 
in Schedule A of the application amounting 
to Rs. 39,611. The applicant was ordered 
to pay thefull Court-fees under cl. 11, Sch. I 
of the Court Fees Act, In this appeal the 


' applicant claims exemption from - payment 


of, Court-fees under s. 19-D read with 
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Annexurs B of Sch, III of the Court 
Fees Act, a 


It is urged that under the Will of Patel ` 
Trikamlal the deceased Bai Ujam held the 
property jointly with the minor applicants,” . 
and that on herdeath they were entitled 
to the property by right of survivorship, 
In the alternative, it is suggested that at: 
least so far as the two-thirds share belong- . 
ing to the ,applicants is concerned, Bai 
Ujam was possessed of or entitled to as & 
trustee within the meaning of s. 19-D ofthe . 
Court-Fees Act. The property belonging to - 
Trikamlal was his self-acquired property, 
and though heappointed Bai Ujam and. 
the sons of his nephew as joint owners of 
the property, hedid not thereby create 8. 
joint tenancy with a right of survivorship... 
In Jageswar Narain Deo v. Ram Chandra 
Dutt(l) the Privy Council held that the ' 
principle of joint tenancy appeared to be 


' unknown to Hindu Law except in the case, 


of co-parcenary between members of an 
undivided Hindu family. In Hirabat v, 
Lakshmibai (2), where the. property was 
given toa widow and an adopted son as. 
heirs, the Court held that they were in-.. 
tended to take several interests, and that ~ 
there was no presumption that the donor ` 
intended to annex the condition of survivor- 
ship which would have the effect .of exclud- 
ing the heirs of one of the donees. The 
view that the bequestin favour of two or 
more persons does notcreate a joint tenancy ` 
between the donees but creates a tenancy- 
in-common is accepted in'the case of Boi 
Diwali v. Patel Bechardas (3). "The decisions 
relied upon on behalf of the appellants in 
Collector of Kaira v. Chunilal (4) and 
Keshavlal Punjalal v. Collector of Ahmed- 
abad (5) relate to members of a jcint 
Hindu family with the right of survivor- 
ship and will not apply to the facts of the 
present cage. It is, therefore, clear that £o. 
far as Bai Ujam's interest to the extent of 
one-third share is concerned, the Court-fees ` 
on that share must be paid. 

The question as regards the Court-fees 
payable onthe remaining two-thirds share 
belonging to the applicants depends on the ` 
question whether Bai Ujam held the two- 
thirds share asa trustee within the mean- 

(1) 23 I. A. 37 at p. 44; 83 O. 670; 7 Sar P, C. J. 13; 
6 M. L. J. 75: 12 Ind. Dec. (N. 8.) 445 (P. O). 

. (3) 11 B. 573; 6 Ind. Dec (N. s.) 377. > 


(3) 26 B. 455; 4 Bom. L. R. 102... 
(4) 29 B. 161; 6 Bom. L. R. 652 


(5) 77 Ind. Cas. 749; 25 Bom, b. R.1240; 48B. 15; `- 
A. L R, 1924 Bom, 228, ^ bos 
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‘trustee under the terms of the Will of hat 


ing of B, 19D of the’ Court Fees Act, The 


clause in the Will by which the testator . 


appointed Bai Ujam and the sons of his 
deceased nephew as co-owners is not oon» 
sistent with the later clause under which 
the nephews were entitled to take possese 
sion of the property after the death of the 
widow and to dispose of it as they pleased 
Subject to the dispositions with regard to 
the sanatorium and other charities, Reading: 
the Will asa whole, it appearsthat the 
testator intended to give the widow either 
&n absolute or life-estate in one-third of 
the property and a life-estate in the re~ 
maining two-thirds 'share, and subject to 
Buch estate the entire property was to vest 
absolutely in the two sons of the deceased 
nephew after the death ofthe widow. The 
estate in respect of which the Letters . of 
Administration are sought was possessed 
by Bai Ujam as an executrix under the 
Will. There is no. trust created by the 
. Will. Bai Ujam was not appointed asa 
trustee for the ‘minor sons of the nephew. 


She is not directed under the Will to hand . J 1 c 
: survivorship. They also. contend. that in 


over the two-thirds share in the estate to 
the applicants on their attaining majority. 
They were entitled to take possession 
of the estate only'after the death of Bai 
Ujam. In the sbsence of any specific 
appointment of Bai Ujam asa trustee, and 
in the absenee of any declaration of trust 
in favour of the applicants in the Will, it is 
difficult to hold that Bai Ujam was possess- 
ed ofthe moveable property mentioned in 
schedule A asa trustee for the applicants. 
Àn executor cannot be turned into a 
trustee for the performance of duties which 
` appertain to him as an executor : Jamnadas 
Gordhandas v. Damodardas Chunilal (6), 
An executor is always in a looss sense a 
trustee for creditors and legatees but he is 
not an express trustee and cannot be. de- 
prived of the benefit of the Statute. of 
Limitation: see Williams on Exeeutors, 
page 1590, note (d) Im re Davis Evans 
v. Moore (1), In re Mackay, Mackay v. Gould 
(8), and Nanalal Lallubhoy v. Harlochand 
Jagusha (9). The questionin each zase would: 
depend on the construction of the Will. I 
“do not think that Bai Ujam was-possessed 
of or entitled to the two-thirds share as a 
(6) 103 Ind. Cas. 225; 20 Bom L. R, 418; A.I. R.- 
1927 Bom. 424. : 
(7) (1891) 3 Oh. 119 at p. 124; 61 L. J. Ch. 85; 65 L. 
TT. 128; 39 V. R. 627. 
(8) (1908) 1-Ch. 25 at p. 28; 75 L.J. Oh. 47; 54 W. 
R. 88; 93 L. T. 694. 
(8) 1€ B. 476; 7 Ind. Dec. (N. s.) 778, 
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husband, - S 

I, therefore, think that the applicants 
are not entitled to exemption under s. 19- 
D of the Oourt Fees Act. I would; therefore; 
dismiss the appeal with costs, E 

Baker, J.—The. sole point in thig 
appeal is one of Oourt-fees. Patel Trikam? 
das made a Will on May 10, 1919, bequeaths. 
ing his property to his wife Bai Ujam and 
the sons of his nephew, Ramkrishna and 
Govindlal, who were minore, The widow 
was to manage the.property and on her 
death, Ramkrishnaand Govindlal.were to 
take possession ofthe property.: On the 
death of the widow, Ramkrishna "and 
Govindlal applied forlimited Letters of 
Administration without a copy of the Will 
annexed,and claimed exemption from Couzt- *" " 
fees under .s. 19-D read with Sch. ‘III, 
Annex. B of the Court-Fees Act, They 
contend that, under the Will, Bai Ujam 
held the property jointly with the appli- 
cants and that on her death the applicants 
were entitled to the property by right of 


respect of the two-thirds share belonging 
to them, Bai Ujam held ib as trustee for 
their benefit,and that in respect of two- 
thirds at.any rate, they are not liable to 
pay stamp, . i 

The Government Pleader opposed and 
the Assistant Judge, Ahmedabad, held 
that the applicants were liable: to pay 


.the full Oourt-fees on the Letters .of Ad- 


ministration; .The applicants have ap- 


` pealed. 


1t isnow admitted thst the applicants 
and Bai Ujam did not constitute a joint 
family, and were not joint tenants, So far, 
therefore, as the one-third share of the . 
widow is concerned, the contention that’ 
they are not liable to pay Oourt-fees id ` 


‘given up. But, so far as the remaining 


two-thirds share is concerned, it is con: 
tended that the widow was a trustee’ for 
the applicants, and that no Court-fee is 
payable under s. 19-D, Annex. B to Seh. 
III to the Court Fees Act. The Will states 
inter alia :— : l A 

"On our demise we appoint our wife 
Ujam .and our nephew's sons, the minors 
Ramkrishna Jethalal and Govindlal 
Jethalal as joint owners ‘of our estate, 
On ourdeath our wife shall take possession : 
of and administer our eslate...I appoint : 
my: wife Ujam as executor of this my 
Will,,,Oa the death of my wife, the afore 


( 


ef 
[ 


` applicants, 


- AD express trustee, 


9 


paid gona of my fBephew, Ramkrishna 
Jethalal and  Govindlal Jethalel shall 
take ‘peesessicn of my estate.” 

The position of the widow is,. therefore, 
that cf an executor, but she has also a 
life interest in the two-thirds sbare of the 
There is no direction in the 
Will that she ia to hand over the property 
to the. applicants on their attaining 
majority nor can they take possession till 
her death. 

Tt has been contended that the shares in 
which the income of the estate was invest- 
ed by the widow were held by her in trust 
for the applicants. In view of the remarks 
in Jamnadas Gordhandas v. Damodardas 
Chunilal (6) and of the cases quoted there- 
under and the terms of the present Will, I do 
not think it can be said that this is a case of 
It was.held in Nanalal 
Lallubhoy v. Harlochand Jagusha (9) that 
the executors were, no doubt, trustees, and 
for specific purposes property became 
vested in them underthe Will but with 
regard to the residue there was no trust 
declared and no direction given to dis- 


tribute it among the heirs-at-law and that 


in the absence of such a trust or direction 
the executors cannot be held to be express 
trustees, or trustees for a specific purpose, 
and s. 10 of the Indiana Limitation Act 
did not apply. It was also held in Muham- 
mad Habibullah Khan v. Safdar Husain 
Khan (10) that where there was no express 
trust s. 10 ofthe Indian Limitation Act 
would not apply. ' 

On the analogy of these cases it would 
Bppear that the'widow in the present case 
was nots trustee for the applicants and 
thats. 19-D of the Court Fees Act does not 
apply. : 

I agree, therefore, that the appeal should 
bé dismissed with costa, 


A. N.A. Appeal dismissed. 


Qo 7 A. 25; A, W, N. (1884) 219; 4 Ind. Dec, (N. s.) 
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MADRAS HIGH COURT. . 
APPBALB Nog, 236, 287 AND 238 or 1425. 
B. IE September 27, 1797. 
Present;—Mr. Justice Wallace and My, 
Justice Tiruvenkatesehariar. 
B. SRINIVASA AYYAR AND ANOTHER <= 
DBEFENDANTS—-A PPELLANTS 


i versus 

LAKSHMIAMMAL alias YOGAMBAL 

AMMAL Ax» O0THBRS— PLAINTIFES— 
RESPONDENTS, 

Hindu Law~—Widow's right to maintenance — Widow, 
whether bound to live with’ deceased husband's relations 
—Respective position of wife and widow—Widow, 
whether can be compelled to accept standard of life 
adopted by husband's co-parceners—Rate of maintens 
ance, principles for determination of-—Single widow, 
preferential claim of, over joint widows—Maintenanee, 
right of, from date of husband's death—Waiver, 
inference of, from failure to demand maintenance-~ 
Civil Procedure Code (Act V of 1908), 0. XXXIII], - 
Tr. 10, ll—Pauper plaintiff, succeeding in part— 
' Defendant, whether can be directed to pay Government 
entire Court-fee on plaint. . - 

A Hindu widow is not bound to reside with the 
relatives of her husband and she does not forfeit her 
right to maintenance merely on account of her 
going and residing ‘with her family or leaving her 
husband's residence from any other cause than un 
chaste or improper purposes. [p. 715, col. 1.} 

] Patih Pirthee Singh v. Ranee Raj Kower (1), fol« 
owed. 

Under the Hindu Law the position of the widow 
is substantially different from that of the wife. A 
Hindu wife after she attains puberty is according to 
law and custom bound-to reside with her husband 
in conjugal life and heis also bound to live with 
her and is under a personal obligation to maintain 
‘her suitably, quite irrespective of his having any 
properties, ancestral or self-acquired. A wife, thus, 
under normal circumstances hag to share the come 
forts and discomforts of her conjugal life with her 
husband in whatever status of life he may be placed. 
If he is frugal and economical she must perforce ba 
content to live as he does. .If,on the other hand, 
he lives a life of comfort and luxury, she shares 
that also with him. So long.as the wife is not 
treated with cruelty or denied the bare necessaries of 
life while she is living with her husband she cannot 
complain, so that as between the husband and wife 
the mutual obligations are special and they result 
from the circumstance that they are bound to live 
together and to attend to each other's comforts, 
But the position of the widow with reference to 
her husband's co-parceners or heirs is altogether 
different, She is not bound to reside with them, 
'nor are they, under any personal obligation to 
maintain her. Their liability to do so arises only 
if they have taken the assets of her deceased 
husband either by inheritance or by survivorship. 
As possession of the assets of her deceased husband 
is the source of obligation it is also the chief element 
to be considered in fixing the widow's maintenance. [p! 
716, cols, 1 & 2.] 


Theright of the widow to maintenance out ofthe 
estate of her deceased husband in the hands of his 
heirs or successors is in the nature of a burden 
upon the estate subject to which they take the prc- 
perty and her right ig. to be maintained in comfort 


E 
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having regayd to the extent of the asscta of her: 
husband taken over by his successor. This is an 
nhsalute right due to thoir membership in the. 
family nnd does not depend upon their necessity 
arising from their want of other means to support, 
themselves, (p. 716, col 2; a 


It is not open to the dovparceners of her deceneed ` 


usband who have taken his properties by survivor- 
ship to prescribe any arbitrary standard as regards . 
the comforts the widow isentitled to have or the, 
style in which she should live, nor have they any 
right to force their own style of living upon the 
widow who hes yada penne Tights in ‘respect of the 
property. [p. 717, col. 1.] . : 

The allowance to be decreed to a widow should ' 
be such as to enable her to live in such comfort 
as she may be reasonably entitled to, having regard 
tothe means of the family and the claims of the 
other members thereof. In case of dispute as to 
what is necessary for the widow to livein comfort 
it is for the Oourt to decide what is reasonable 
having due regard to all the circumstances of the 
family and chiefly with reference to the interest 
which her husband had in the properties which have 
passed to hip successor. [p. 717, col. 2.] 

Pushpavalli Thoyarammal v. Raghavaiah Chetty (3),- 
followed. $ , 

. No widow, whether single or joint, is entitled to 
plaim any specific share of the income which is 
attributable to her husband's share and all that she 
is entitled to is an allowance sufficient for her com- 
fort. [p. 718, col. 1.] 5 

Unless there has been any waiver or abandone, 
ment of her right to maintenance by a Hindu 
widow, she is entitled to maintenance from the 
death of her husband, the obvious reason being 
that the property of the husband which devolves on 
his heir or survivor descends subject tothe burden 
of her maintenance, and such a waiver cannot 
necessarily be inferred either from the fact that no 
formal demand was made or from the circumstance 
pag she is living in her paternal home. |p. 718, col. 


nder O. XXXIIT, rr. 10 and 11, Civil Procedure 
Oode, where the plaintiff's claim has succeeded only 
in part it is not open to the Court to direct the 
defendant to pay the Government Court-fees ex- 
ceeding the amount which is payable on that por- 
tion of the plaintiff's claim whichis successful. |p. 
719, col. 1.] em 
Ganga Dahal Rai v, Goura (6) and Chandrareka v. 
Secretary of State for India (7), followed. 


- Appeals against the dccrees of tbe Court 
ofthe Additional Subordinate Judgeof. 
Tinnevelly, in O. S. Nos. 2 of 1925, 35 and 39. 
of 1921. n E 
- Messrs T, R. Ramachandra Iyer and 
N. A. Krishna Iyer, for the Appellants, 

The Advoeate. General and Mr. S. Pan- 
chapakesa Sastri, for the Respondents, . í 


JUDGMENT. —These appeal are. pre 
ferred by thé same appellants against: 
the decrees passed in three connected suits 
which were instituted  again:t them by 
therespondente, in each of the appeals. 
The threesuita were tried together and : 
disposed of by a common judgment by 
the Additional Subordinate Judge of. 
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^18 
Tinnevelly,as the questions Involved there« 
in were substantially the same, viz., what 
provision. the Court should, make for the 
maintenance of the plaintifiin each suit, 
as the widow of an undiyided . brother of 
the defendants, a question. the , decision 


a Cup. eee: * = 


_of which ` rested; on' substantially the 


same facts in all the three cases, . 

The, material ‘facts of the case arë: asa 
folowsi— |, AERA : 

The appellants are the surviving’ sons 
of one Subbuswamy Iyer who died in 
or about 1904 leaving considerable pro- 
perties moveable and immoveable.. They 
had two other brothers hamed Subramania 
Tyer and Ramachandra Iyer; all the four 
brothers formed a joint’ Hindu | family 
who lived together and had a common 
mess. Ramachandra Iyer died on the Ist 
July, 1919, without leaving ' any issue, 
The plaintiffin O.8, No. 39 of 1924 is his 
widow Lakshmi, whom he ‘had’ married 
-in May, 1915. Subramania Iyer died on 
the 78th February,- 1922, "without issue 
but leaving him surviving two’ widows, 
named Kamakshi and Lakshmi, Kamak- 
shi was his first wife whom he had married 
in 1909.. Shelived with .him' for about 
five years from 1911 to 1916—after which 
She has been residing in her paternal home 
on account chiefly “of the state of her 
health. Sheis the plaintif in O:;/S. No. 35 
of 1924, The second wife, Lakshmi, was 
married on the 8rd June, 1920 Shé'lived 
in her husband's house for about six: 
months inthe latter part of 1921 and she 
returned to her paternal home about a 
month prior to ber: husband à ‘death, | 
At the date of the suit she was a minor hut 
she hassinea come of ‘age, She is the 
plaintiff in O. 8 No. 2of 1921, 

All the three plaintiffs aforesaid sued 
the defendants in forma pauperis to 
enforee their rights of maintenance 
against the joint family properties in 
the handsofthe surviving male membera 
of the family, viz; the defendants Nos. 1l 
and 2. They say that the joint family of 
which their husbands were: members owned 
considerable properties moveable and im- 
moveable the annual income of which was 
about Rs 50,000. and.--:that they are 
entitled- to separate maintenance with 
arrears from the respective dates ‘of their 
husbands’ death ee 

The widows of Subramania Iyer claimed 
maintenance at R3. 250 a month’ for each 
with arrears atthe same rate and also a. 


ey ce 
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- Jump sum of Ñs, 3,000 each for performing. 


the various vrithams, pilgrimages and 
shradhas which they ag his widows should 
perform for.the benefit of his soul, They 
also prayed that their maintenance should be 
madeacharge upon certain immoveable 
properties of the family, Lakshmi, the 
widow of Ramachandra Iyer, claimed main- 


tenance at a higher rate, viz, at Rs. 300 a. 
' month with, arrears at the same rate and 
also a lump sum of Rs, 5,000 for vrithams, 


pilgrimages and shradhas which she, as a 
widow, ought to perform. She also prayed 
that the maintenance decreed to her 
should be made acharge on the immoveable 
properties specified by her, 

The three suits were strenuously con- 
tested by-the defendants whose chief pleas 


. were:— 


1, That the plaintiffs cannot claim 
Separate maintenance as the defendants 
offered to maintain them suitably in their 
home and the plaintiffs were bound to 
eespt the said offer, specially as such 


was also the wish of their’ deceased hus- 


bands. : 
2 That having regard to the style of 


living o£ the defendants’ family during 
the lifetime of Subramania Iyer and Rama- 


. chandra Iyer, the plaintiffs, as the widows 


ofthe said Subrareania Iyer and Rama- 
chandra Iyer, are only entitled to be main- 
tained in the samestyle and onthat.basis 


each of them will not be entitled to more: 
than Rs. 20 à month and as they did not 


acept the defendants’ offer to maintain 
them iu their own home, they are not 
entitled to the arrears of maintenance 


. claimed by them. 


3. That the amount claimed for perform- 
ing vrithams, pilgrimages and shradhas is 
far too excessive, and not more than 
Rs. 750should be decreed to them for 

ose purposes. | 
Ade learned Subordinate Judge over- 
ruleithe plea that the plaintifs were not 
entitled to saparate maintenance. He 
held, considering all the circumstances of 
the family, that a sum of Rs. 100a month 
would bea fair provision for the main- 


tenance ofeach of the plaintiffs, and he 
passed a decree accordingly with arrears 


at the sama rate from the date of the 


husband's death. He allowed Rs. 100 a year 


each for clothing; he also awarded a lump 
sum of Ry. 2,90) each for the parformance 
of vrithams, pilgrimages and. shradhas. 


He also directed that the maintenance | 
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awarded be charged upon the imniovezbh 
properties of the family specified in each 
decree, Ha further directed that the 
defendants should bear their costs and 
also pay to each plaintiff her costs of 
the suit. The learned Subordinate Judga 
finally directed that the defendants should 
pay tothe Government the entire Court- 


‘fee payable for all the three suits. 


Against the said decrees the defendants 
have preferred these appeals in which their 
main objections relate to the rate of 
maintenance fixed by the lower Court for 
each of the three plaintiffsand to the 
lump sum decreed for the purpose of 
vrithams,ete, which the -appellants say 
are far too excessive, They object also 
to the directionin _the decrees against 
thém as to the costs and Oourt-fees and 
they also contend that no personal 
decree should have been passed against 
them for the maintenance decreed to the 
plaintiffs. e ee 

The respondents also ` have put in memo- 
randum of objections in which they claim 
that maintenance at a higher rate ‘should 
have been awarded to them. 

We shall now deal with the several 
contentions pressed before us on behalf of 
the appellants. The first point raised be- 
fore usis that the plaintiffs are not en- 
titled to separate maintenance, because tha 
defendants were and are prepared to main- 
tain them in their. home and. that was 
also the direction of their respective hus- 
bands which they &re bound to conform 
to. These contentions form the subject 
of specific issues in all the, three suits 
and they are also raised in the memoran- 
dum of appeals in as many as ten grounds, 
Exhibits I and II were. relied upon 
in the lower Court as containing the direc- 
tions of Subramania Iyer‘and Rama- 
chandra Iyer to their respective wives that 
they should reside in the family house 
at Tinnevelly and be maintained by the 
family. The genuineness of these docu- 
ments was impeached on behalf of ths 
plaintiffs and a good deal of the judg- 
ment of the learned Subordinate Judge 
deals with that question. His finding is, 
that the defendants have not proved the 
genuineness: of either Ex, I or Ex, IL 
The learned Vakil for the appellants. 
hardly attempted to overturn that finding 
though he referred to them in connec- 
tion with this question and the question 
as to the proper rate of maintenance for 
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‘the respectivo, widows as. to which. also, - 
Ex, I contained a direction, viz, “that! 
if the defendants think it would be- better 


guida AYAK 8, Limit; 
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that the widows should live apart from, 


the family, each of them should be given’, 


not. less than’ Re, 15 a month for her ex- 
penses," 

Th learned Advocate. General. wha: ape 
peared for .the respondents in one of the 


appeals argued that, though according to the’ 


plaintiffs’ case Exs. I and II were spurious 

documents got up for the defence of there 

suits, yet he can rely on those documents 

as showing the attitude of the defendants 

with regard to the claim for maintenance 

Ps forward on behalf of the plaintiffs. 
xhibifs land IT not having been proved, 


the defendants’ contention based on them, 


must fail ss held by the learned Subordinate 
Judge. 
can claim separate maintenance only. if 


the defendants are not willing to main-. 


tain them in their home is equally’ un- 
tenable, It is now far too’ late in the 
' day to raise such a contention, On this 


point we need refer only to the pronounce- - 


ment of -their Lordships- of the Privy 
Council in-Rajah Pirthee Singh v. Ranee 
Raj Kower (1) a decision of 1873 which has 
been followed in all the subsequent cases 
on that point. 
their Lordships observe asfollows:—_, 
“A Hindu: widow ia not bound to re- 
side with the relativesof her husband. The 
relatives of her husband have no right 
to compel her to live with them and 


- awarded 


The contention that the plaintiffs ` 


At page 243*.of the.report-- 


she does not forfeit her right to pro-. 


perty or maintenance merely on account- 


of her going and residing with her family, 


. or leaving her husbend’s residence from. 


any other cause than unchaste or improper 
purposes." 


On behalf of the respondenta itis urged ` 
that all the plaintiffs are still young and: 


. their paternal home is the more proper one 


for their residence tkan ike defendants’ 


family. especially as the plaintiffs in O. 8. 
Nos. 2 of 1923 and 390f 1924 bardly lived with 
their husbands during their lifetime and the 
. plaintiff in O. S No. 35 of 1924 had ceased to 


. live with her husbend forahout six years” 


prior to bis death apparently on account 
. of the state of her health We think these 
. considerations are not without weight. In 


our opinion the pleas that tbe plaintiffs- 


(1) 12 B. L. R., 238; 20 W R21; I, E Pap: Vol 203; 
8 Bar. P. O J. 259 (P. C.) à 
* #Page of 12 B. L. k.—| Ed. 


‘lent, to ‘the 
transactions. 


fair one. 
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‘are not entitled to M maintenance 
was rightly overruled. . 

The next question we ‘have to consider 
is whether the amount which. has been 
awarded by the lower Court to, each of 
the. widows for her maintenance is a 


‘reasonable amount having regard to all 


the. circumstances of the family. Tha 


lower Court has awarded maintenance at 
“Rs. 100 a‘ month to each of them, besides 
. Re. 10s a year each for clothing and a 


lump sum of Rs. 2,000 for performing 
vrithams, pilgrimages and other special 
ceremonies which a Hindu widow is ene 
joined to perform. 

The defendants contend that the amount 
js far too excessive and that 
each ofthe, widows should not be awarded 
more than Rs, 20 4 month for her main- 
tenance besides provision for her residence, : 
The parties are members of a, middle 
class Brahmin family possessed of cons . 
siderable ancestral properties, the income . 
of which has been estimated by the Sub- 
ordinate Judge at about Rs. 30,000. a year, 
The respondents attempted to make out : 
that the annual income ‘is much larger, 
The bulk of the income is derived from 
investments of the moneys of the family : 
in loans carrying varying rates of interest, 
Such an income je, no doubt, subject to 
fluctuations to say notbing of the- risks ir-' 
volved in such transactions. by reason of 
the security proving insufficient or the 
debtor in. the case of unsecured loans be- ` 
coming insolvent. For the purpcees of there 


‘suits, it is unnecessary to find out pre- . 


cisely the average annuel income of the 
family and all that, is required is a fair 
estimate of euch. income making due al- 
lowance in the case of lande, to gccd 
and bad seasons and, in the case ‘of meneys 
rieke attendant upon such. 
We think, on the whole, that 
the estimate arrived at by the Subordinate 
Judge as io the average annual income 
of the family from its properties is a 
It is with reference ‘to the in- 
come of the joint family properties and the 


“interest therein which Ramachandra lyer 


and Subramania Iyer respectively, poseersed 
at. the’ time of their. death that the learn- 
ed Subordinate Judge had fixed the mcnth- 
ly allowance for maintenence for the three 
widows,- The- contention before us on be- 
half of tLe appellants cn this question is 
that the Subordinate Judge erred in this 


"ease in PE the monthly allowance with 


1 


t 
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yeferencs chiefy to the income of the 
family. It is contended’ that though 
the family had large income they were 
content tolivoin a frugal aud economical 
style and that the total expenses of ‘the 
joint family, when all the four brothers 
were living, did not exceédin' the average 
more than Rs. 2,500 or say Ba. 3,000 a 
year,- The widowsof the deceased co par- 


' ganers cannot claim to live :in:& better 


style than their respective husbands and 
if it had cost the latter only’ Rs, 20 or 
Rs, 29 a month each for maintenance, their 
widows cannot in law claim more. It is 
this contention which was pressed strong- 
ly before us by the learned Vakil for the 
appellants. In our opinion it is based 
upon a misconception of the respective 
rights and duties of the wife and the 


‘widow. The: position of the widow in law 


is substantiaily different from that of the 
wife. A: Hindu wife after she attains puberty 
isaccording to law and custom bound to 
reside with-her husband in conjugal life 
and he’ is also bound to ‘live with her 
and is under a personal obligation to main- 
tain her suitably quite irrespective of his 
having any properties, ancestral or self- 
acquired. A wife under normal circum- 


"Btances has to share the comforts and dis- 
-comforts of her conjugal life with her 


husband in whatever status of life he may 
be placed. If he is frugal and economical 
she must perforce be content to live as 
he does, if, on the other hand,he lives 


.& life of comfort and luxury she shares 


that also with him. This is well exampli-: 


fied in the life of the heroine of the 
great Hindu Epic ‘Ramayana’ whois cone 
sidered by all Hindus as the ideal wife, 
So long as the wife is not treated with 
cruelty or denied the bare necessaries of 
life while she is living ‘with her hus- 
band, she cannot complain, It need scarce- 
ly; be added: that under normal circum- 
stances the wife while living with her 
husband has also a potent voice in de- 
termining her style of living. But in 
this case none of the plaintifis have had 
that opportunity, If the husband for- 
sakes his wife without any fault on her 
part, be is according to the texts of Hindu 
Law penalised by being obliged to give 
her a third of his property provided that 
would be sufficient for her maintenance, 
It will thus be seen that as between 
the husband and wife the mutual obli- 
gations are special and they result from 


(ToC BRIRIVAEA AYYAR S, TARSHMTAMMAL, eo^ 


' PE J sk ma 
108: T, C, 1988 

the cireumstanes that they are bound 
to live together and to attend’ to each 
other's comforts. But the position of the 
widow with reference to' her husband's . 
@o-parceners or heirs is altogether different, | 
She is not bound to reside with them, 
nor are they under any personal obligation 
to maintain her, Their liability to da 
so arises only if they have taken the 
assets of her. deceased: husband either by 
inheritance or by survivorship.: As posses» . 
sion of the ‘assets of her deceased huge 
band is the -source of obligation, it ia 
also the chief element to be considered in : 
fixing the widow's maintenance. If the hus- 
band had been a divided member of the 
family or had left celf-acquisitions she would 
inherit them as his heir and be, entitled to 
enjoy the entire income of such properties, . 
Where such income is not sufficient to- meet 

her reasonable wants, she may even'alienate 

the corpus of the estate. The rights of the 

widow of an undivided member whose’ in- 

terests in the joint property, have passed by 

survivorship to the othermale members ' of 

the family are thus stated in' Langayya v. 

Kanakamma (2). “The wives of the. male 

co-parceners in a Hindu family are not en- 
titled to equal shares with the males in the 
family estate, nor do they take-their hus- 

bands' share by representation on their 
death, but in place thereofthey areentitledto 
& portion of their estate for their enjoyment 

during their lifetime sufficient to maintain | 
them in comfort, according to the means | 
of the family (Italics our own), Thisis an 
absolute right due to their membership in : 
the family end dces not depend on their 
necessity arising from their want of other 
means to support themselves." , The right 
of the widow to maintenance out of the es- 


tate of her deceased hüsband in the hands , 
of his heiror successoris in the nature ‘of 


a burden upon the estate subject to which 
he takes the property and herrightis to be 
maintained in comfort having regard to the 
extent of the assets of her husband. taken 
over by his successor. The standard of 
comfort must necessarily very with the 
means of the family due regard: beinge also 
paid to the wants of the other members of 
the family who also have to be maintained 


out of the income of the family properties. ` 


Hach case has to be decided upon its facts, 
Where the assets of the husband which 
have been taken over are comparatively 


(2) 28 Ind, Cas. 200; 38 M. 153; 28 M, L, J, 260. 
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small, it has been held that the widow may 
be awarded even the, whole of the income 
from her husband's share as it was at the 
time of his death. But in other cases there 
is. no fixed ratio between the income deriv- 
able from the husband's share and the pro- 
portion thereof which should be awarded to 
her forher maintenance. All that is re- 
quired is that the allowance ought to be 
such as to enable her tolive in comfort hav- 
ing regard to the means of the family. Such 
being therule, it is not, in our opinion, open 
to the co-parceners of her deceased husband 
who have taken his properties ‘by survivor- 
ship to prescribe any arbitrary standard as 
regards thecomforts the widow is entitled 
to have or the stylein which she should live. 
It is not open to them tosay “though we get 
alarge income from the family properties we 
prefer to live as frugally as possible and we 
would go on saving the bulk of our income 
as the family has been doing heretofore 
and youshould also be content with the 
barest neccesaries of life." 
this contention is entirely unwarranted. We 
do not think that the sages of the Hindu 
Law regard the mere hoarding of wealth as 
a meritorious act especially in the case of 
Brahmins. There is, of course, nothing to 
prevent the owner of the property for the 
time being from living as frugally es he 
chooses, but he has no right to force his 
style of living upon cther persons who have 
independent rights in respect of the pro- 
perty. Thatis where the position of the 
widow differs from that of the wife, In 
case of dispute as to what is necessary for 
the widow to live in comíort,it is for the 
Oourt to decide what is reasonable having 
due regard toallthe circumstances of the 
family and chiefly with reference to the in- 
terest which her husband hadin the pro- 
me which have passed to his successor, 

e think, therefore, tbat the learned Sub- 
ordinate Judge rightly overruled this con- 
tention and that he was right in fixing the 
monthly allowance which would be requisite 
for the widow to live in comfort, with 
reference to the income which her husband 
was entitled to for his share at the time of 
his death. The result of the decree is that 
out of the tolal annual income of Rs. 30,000 
which the defendants are getting from the 
family properties he has awarded Rs. 3,900 
only to the three widows of the two decegs- 
ed brothers who both were entitled to a half 
Share in the income ofthe said properties, 
The defexdants and the other members of 
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the family are still left with an’ annual in- 
come of not less than Rs, 25,010 a year with 
which they can satisfy their wants and ac- 
cording to the defendants’ own ideasof Jiv- 
ing they would be able to save not less than 
Rs 20,000 a year for several years to come. 


_ with the result that the corpus of the fami- 


ly also will swell up year after year and 
increase the annual income also prepor- 
tionately. Several cases were cited at the 
Bar to show what maintenance has been 
decreed to the widows in those cases with 
reference to the income of the family. We 
think itis unnecessary to refer to those 
cases as each case has i» be decided upon 
its facts. Wemay, however, observe that 
the general principle underlying all these 
cases including the caga in Pushpavallé 
Thoyarammal v. Raghavaiah Chetty (8) 
which wae relied on by the learned Vakil for 
the appellants as the one most in point so 
far as the present case is concerned, is that 
the allowauce decreed to the widow should 
besuch asto enable her to live in such 
comfort as she may be reasonably entitled 
to, having regard to the means of the famis 
ly and the claims of the cther members 
thereof. The rate of maintenance allowed 
toeach widow in this case cannot be con» 
sidered to be excessive in comparison with 
the amount (Rs. 140 a month) allowed to 
the widow in Pushp&valli Thoyarammal v. 
Raghavaiah.Chetty (3) relied on by the apa 
pellants, The learned Subordinate Judge 
who is a meihber ofthe same community to 
which the parties belong has gone into the 
question carefully and has fixed the thonths 
ly allowance at Rs. 100 for each widow have 
ing regard toall the considerations which 
ought to weigh in such a caseand we see no 
reason whatever ío interfere with the ex- 
ercise of his discretion, ` 


The respondents in their memorandum of 
objections bave claimed a higher rate of 
maintenance. It follows from what we have 
stated that their claim for enhancement of 
the monthly maintenance should also be 
disallowed. < 

On behalf of the widow of Ramachandta - 
lyer in O. S. No. 39 of 1924, it is urgedthat 
she as asingle widow of Ramachandra Iyer 
is entitled to claim maintenanceat a higher 
rate than the joint widows of Subramania 
Iyer. In our opinion this contention is also 
untenable. No widow whether single or joint 
is entitled to claim any specific share of tle 


(3) 23 Ind, Cas, 413; 18 M, L. Ù, 08, 


7:8 
income which is attributable to her hus- 
band's share andall that she is entitled to 
is an allowance: sufficient for Her comfort 
and on this principle there is no reason to 
differentiate between the three plaintiffs in 
these cases. 


The appellants next object, to the award of 
a lump sum of Rs. 2,:00 toeach of the plaint- 
iffsfor performing vritham, pilgrimages and 
other ceremonies, T'he objection is two-fold, 
viz, (1) that more than Rs, 750 should not 
be awarded and(2) that the amount requir- 
ed for each vrithams or ceremony should be 


'-, made payable only when such vritham or: 


ceremony is about to be performed and 
that the direction ordering a consolidated 
amount tobe paid immediately for all of 
‘them is unwarranted. We observe that the 
only objection raised by the appellants in 


the lower Court with regard to this item is, 


that the amount claimed was excessive. 
The further objectionia raised fcr the first 
time before usin these appeals. As regards 
the amount awarded, we see no reason to 
differfrom the learned Subordinate Judge 
who has given sufficient reasons in para. 67 
ofhis judgment. As regards the objection 
now raiged before us,it would appear that 
of the several yrithams and ceremonies 
which the widow is enjoined by the Shastras 
to perform, only one has $o be performed by 
her at a comparatively late stage in her 
life but all the other ceremonies may be 
performed at anytime she likes, The ob- 
- feetion which after all applies only to one of 
the ceremonies does not seem to us to be so 


material that we should now entertain it ‘for 


the first time and especially as the amount 
which may have to be allocated for it will 
ft the most be a few hundred rupees, and, 
therefore, the order of the lower Courtifor 
the vrithams and ceremonies will stand. 


The next objection relates to the arrears 
of maintenance. The lower Court has 
awarded to each of the widows arrears of 
maintenance from the date of the death of 

their respective husbands and-at the same 
yate as fixed for their future maintenance. 
The objections raised by the appellants are: 
(1) that arrears of maintenance should not 
have been awarded for any period prior to 
the actual demand made by or on behalf of 
the widows for maintenance; and (2) that as 
regards past maintenance the rate should 


have been lower than that fixed for future 


maintenance. A further objection is also 
raised (3) with rogard to the minor plgintig 
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that she cannot claim any arrears of maine. 


tenance for the period of her’ minority. 

As regards the jfirst objection the 
authorities are clear that 
was any waiver or. abandonment of her 


unless there. 


right to maintenance by the widow, she : 


is entitled to maintenance from the 


death of her husband, the obvious reason : 


being that the property of the husband 
which devolves on his heir or survivor 
descends subject to the ^ burden of her 
maintenance. Sucha waiver cannot neces- 
sarily be inferred either from the fact 
that no formal, demand was made or from 


4 


the circumstance that sbeis living in her ' 


paternal home. See Pushpavalli Thoyoram- . * 


mal v. Raghavatah Chetty (3) ‘following 
Rangathay Ammal wv. Nelli 
Chetty (4) and Raja. Yarlagadda Mallikar- 
juna Prasada Nayadu v.' Raja Yarlagadda 
Durga Prasada Nayadu (5). 


As regards the second objection we sea: 
interfering the discretion ` 


no reason for 
of the lower Court as- regards tbe rate 
fixed for the arrears of maintenance due 
to each plaintiff, . | 

The third objection which relates to 


the minor plaintiff (Lakshmi, second wife ' 


Munuswamy . 


of Subramania Jyer) also seems to us to be - 


equally baseless and was rightly ovérruled 
by the lower Court. 


The next objection to the decree relates’ 


to the question of costs. It is urged 
on behalf of the appellants that as the 
claims of the several plaintiffs were coba 
siderably. exaggerated and the lower Court 
decreed to them less ‘than half of what 


they claimed, the proper order as to costa ` 


should have, been to.direct the parties 
to pay and receive proportionate costa, 


The learned Subordinate Judge in the- 


concluding patagraph of ‘his judgment 
says that asthe defendants ` withheld all 
the information from the plaintiffs as to 
the resources of the family the plaintiffs 
were notin a position to ksow what the 
jncomé of the family was end that, there- 
fore, they cannot be blamed if they pro- 
ceeded upon anexaggerated view of tha 
income of the family. We observe also 


‘that the deféndants put forward in the 


lower Court some pleas as to the main. 
tainability ofthe suits which were found 


(4) 10 Ind. Cas. 110; 21 M; L. J. 708; (1911) 1 M. Wy 
N. 322; 9 M. L, T. 461, | 

(5) 94 M. 147; 20 I. A. 154; 50, Wy N..74; 10M, 
m ae 2 Bom, L, R. 044; 7 Sar, P.O d, 161 
(P, DM z ^ V S7 . dd 


108 L O. 1928 


to be .quits vexatious and which the 
appellants’ learned Vakil in the exercise 
of a wise discretion refrained from press- 
ing before us. A good dealof the en- 
quiry before the lower Court related to 
the genuineness of Exs. I and lI which 
were put forward by the defendants to 
defeat the plaintiffs claim to separate 
maintenance, and also to reduce the 
rate of maintenance to an amount alleged 
to have bsen fixed by their husbande. 
The learned Subordinate Judgeafter an 
elaborate enquiry held that Exs.Iand II 
were not proved to be genuine. Thet 
question also, wisely aswe think, was not 
re-opened before us by the eppellants' 
learned Vakil. In our opinion the direction 
that the defendants should not only bear 
their own costs but pay the plaintiffs’ costs 
also of the suits, was in the circumstances 
of this case a proper one. 


The next objection relates to the direc- 


tion as to  Oourt-fees. The learned 
Subordinate Judge has directed that the 
entire Court-fees payable by the plaintiffs 


to the Government in all the three suits- 


should be borne by the defendants. ‘I'he 
appellants contend that this direction is 
wrong and under O. XXXIII, rr. 10 and 
11, Oivil Procedure Code, itis not open 
to the Court to direct the defendants to 
pay :Court.fees exceeding the amount 
which is payableon that portion of the 
plaintifs’ claim which is successful. We 
think that this contention whichis sup- 
ported by Ganga Dahal Rai v. Gaura (6) 
following Chandrareka ^ v. Secretary of 
State for India (7) should be allowed and 
that the decree of the lower Courtin each 
case should be modified by directing the 
defendants to pay Court-fees only on the 
pmount decreed to the plaintiffs and direct- 
ing the plaintiff in each ease to pay the 
difference between that amount and the 
entire Court«fee payable by her for each 
plaint. Any excess paid by the defendants 
will be set off as against the amounts decre- 
ed to the respective plaintiffs, 

The next and the last objection which 
has been urged by the appellants against 
the lower Oourt's decree igthat no per- 
sonal decree should have been passed 
against the defendants in any of these 
cases, The contention is that the defend- 
ants are under no personal obligation to 
maintain the plaintifs and that as their 

(6) 38 Ind. Cus, 40; 28 A. 469; 14 A. L T, 687, 

(7) 4 M, 163; 3 Ind, Dec. (s, 8) 118. 
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obligation springs only from their pos- 
session ofthe property of tha family, the 
decree against them should be only for 
payment outof.the assets ofthe family, 
We find thateven in such cases there are 
precedents both ways, which is probably 
due to the fact that in many ceases. the 
defendants’ themselves do not object to a 
personal decree. We find also that the 
plaintiffs in O. S. Nos. 2 of 1923 and 39 of 1924 
donot in their plaint ask for any personal 
decree as regards future maintenance. 
Though the obligation springs only out 
of the possession of the property, yet if 
the income for any particular period has 
been already received by the defendanis 


and not-duly accounted for by them, there ° 


can be no serious objection to eny per- 
sonal decree being passed in respect of 
sucha period We are, therefore, of opinion 
that the direction in the decree making 
the defendants personally liable should 
stand as regards the arrears of maintenance, 
decreed to the plaintiffs, aud the lump 
sums awarded to each ofthe plaintiffs for 
the performance of vrithams, ete, and 
also as to plaintiffs’ costs of thesuits but 
as regards future maintenance which haa 
been decreed, the directionin the decree 
making the defendants personally liable 
therefor will be amended as follows:—In 


para. 2 after the word “defendants” insert, 


the words "out of the asseta of the joint 
9 add the words 
“except.as regards their liability under 
para. 9." > 

As regards the memorandum of. objec- 


tions put in on behalf -of the respondents, 


we have already dealt with the grounds - 


relating to enhancement of the monthly 
maintenanse. The other point which rga 
mains to be considered is that which wag 
pressed on behalf of the respondent 
Lakshmi, thejunior widow of Subramanig 
Iyer, viz, that the payment 
maintenance should be charged also 
upon the houses siluate in 
of Tinnevelly and other properties. We 
see no sufficient reason for acceding 
to this contention. If hereafter it turns 
out that the properties charged under 
the decree with the payment of the 
maintenance to the respective widowg 
donot offer adequate security, it will be 
open to the respondents to apply to the 
Court which . passed the decree to take into 
consideration the altered circumstances and 
modify the deeree suitably, 


of the ' 


the town : 


720. + 

Another point raised on ..behalf of the 
same plaintiff is that the Judge has 
omitted to provide for the expenses of the 
annual shradha other husband. We do 
not think so. We think this item is 
included in the provision made for her 
future maintenance as Rs. 1,200 a year. It 
has also been so understood by the plaintiffs 
~in the other two suits, 

Inthe result the decrees of the lower 
Court will be’ modified in two respects, 
viż, (t) asregards the payment of Court- 
fees to the Government and, (2) the ex- 
punging of the direction as to the personal 
liability of the defendants, aa pointed out 
above. Subdjectto such modifications all 
the appeals are dismissed with costs. . 

The memorandum of objections are also 
dismissed with costs. 

Y. NL Y. Appeals allowed in part, 


be ee 


LAHORE HIGH COURT. 
Sroonp CIVIL APPEAL No, 1645 or 1927. 
; December 16, 1927. 
Present:—Mr. Juetice Zafar Ali. 
BIR SINGH AND ANQrEHER —DEFENDANTS— 
APPELLANTS 
; . Versus. 
PIRTHI SINGH AND orHeRS—PLAINTIFFS 
. ~»RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O.T, v. 8, 
application of, to partition suits, . 

Order J, r. 8 of the Civil Procedure Code can be 
applied to defendants in a partition suit where their 
number is large. ] 

Second appeal from the decree.of the 
Subordinate Judge, with enhanced appel- 
late powers, Rohtak, dated the 31st March, 
1927, affirming that of the Subordinate 
Judge, Third Olass, Rohtak, dated the 28th 
June, 1926. . : 

Messrs, Shamair Chand and Qabul Chand, 
forthe Appellants. ` 

Dr. G. C. Naurang, for the Respondents. 

.JUDGMENT.—This was a suit for 
possession of 434 square yards of abadi 
and the plaintiffs’ case was that this land 
formed part ofa plot which was allotted 
to them and had been in their possession 
in accordance with the decree for partition 
that they had formerly obtained. ) 

' "Hae defendants pleaded, intér alta, 
ignorance of that decree, In the partition 
guit the personsimpleaded aa defendants 
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being no less than seventy-nine, the plaint- 
iffs were allowed on their application under 
O. I, r. 8 of the Civil Procedure Code to 
nominate three of the defendants to defend 
the action on behalfofall, but:notice of 
this suit was given to all the defendants. 
Further, Mehnga Singh and. Bir Siogh 
who are defendants in the present Case 
stated to the commissaryin the partition 
suit that they had no objection to parti- 
tion. They were, therefore, bound by the 
decree in that case. 

Farther, it isclear that the plaintiffs 
were already in possession of the plot 
that was allotted to them on partition and 
it was not,therefore, necessary for them 
to take out execution of the decree for 
partition to obtain possession of that plot. 
The small area nowindispute was lying 
waste and it follows that it remained in 


. possession of the plaintiffs till the defend- 


ants encroached upon it by erecting & 
wall around it. In view of these facts 
the Courts below have overruled’ the de- 
fendants' pleas.  . 

In second appeal itis urged that O. I, 
r.8 ofthe Civil Procedure Code does not 
apply to defendants in a partition suit 
because they cannot be said to have “the 
same interest in the suit," This conten- 
tion is not supported by any authority 
the paragraph at page 383 of 
Mulla’s Civil Procedure Code under the 
head—"Different interests" is misleading. 
and the rulinge-—referred to under it, 
i. e, Kalikanta Surma v. Gouri Prosad 
Surma Bardeuri (1) and Sadu v Ram (2)— 
do not lay down any such proposition. 
Asa matter of fact, O.I,r. 8 of the Civil 
TOUR Code is not referred to therein 
at all. i 

Counsel for theappellants concedes, that 
the finding that the defendants’ possession 
was only recent, cannot be interfered with 
being a finding of fact. The appeal, 
therefore, fails and I dismiss it with costs, 

R.L, : Appeal dismissed, | 

(1) 17 C. 906; 8 Ind. Dec. (N. s.) 1149.. . 

(2) 16 B. 603; 8 Ind, Deo. (x. s.) 884. 
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ALLAHABAD HIGH COURT. 
SEcoND OrviL Appwat No. 11/2 oF 1925. 
June 2, 1927. 

Present :—Mr. Justice Ashworth and 
Mr. Justice Iqbal Ahmad. 

BETI AND ANOTHER—PLAIN'TIFFS 

—APPELLANTS 
versus 
SIKHDAR SINGHanp orasrs—DsrandanTs 
— RESPONDENTS. 

Hindu Law--Joint family—Ascertainment of 

shares— Presumption of separation—Burden of proof 
of" jointness—Second appeal—Effect of proved facts 
—Question of law. 
. If there is an ascertainment of shares of the 
members ofa joint Hindu -family, the presumption 
isthat'the family became divided, and the burden 
of proving that, notwithstanding the ascertainment 
of the shares, the family continued to be a joint 
family lies 2 the person making the assertion. {p. 
722, cols. 1 

Palani pee v. Muthuvenkatachala Moniagar (1), 
referred to - 

The proper Rs ofa proved fact is& aan of 
law. [p 728, col. 1 

Dhanna Mal v. Moti Sagar (2), referred to. 

Second appeal from the decree of the Addi- 
tional District Judge, Shabjahanpur, dated 
the 2nd March, 1925, 


Messrs. Uma Shankar Bajpai and Hara 
nından Prasad, for the Appellants, 

Mr. Narain Prasad Asthand, for the 
Respondents. 


JUDGMENT.—This is a plaintifis’ 
appeal andarises out of asuit for posses- 
sion of certain property, 

The plaintiffs are the daughters of one 


Madho Singh and their case was that Madho © 


Singh was the sole owner of the property 
. ju dispute and died as a separated Hindu 


in 1888 and on his death ‘his widow, the’ 


mother ‘of the. plaintiffs, “became entitled 


to the propertyin dispute by right of in-' 


heritance, but the anecestoys of the defend- 
ants, who were the collaterals 


the mother of the plaintiffs, persuaded her 
. toenterinto a compromise, by virtue of 
which she surrendered possession of the 


property in dispute to those collaterals ‘on’ 


being allowed to remain in possession of 
the sir land appertaining to the #emindani 
share that belonged to Madho Singh, Tae 


ae impugued the validity of the 


ompromise an | maintained that that‘com- 
promise was iaetfeotual to adversely affect 
thair rights to the property in dispute that 
came into existence on the death. of their 
mother, 

Tha defence to the suit was that the 


«n 
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of Madho: 
Singh, by exercising undue ‘influencé on. 


20 


family of Madhó Singh and of fiis uncles 
Ram Bakhsh'Singhand Bhawani Singh was 


‘a joint Hindu family, and the property 


in dispute along with other properties was 
the joint property of that family, and on 
Madho Singh's death the property'in dis- 
pute passed by right of survivorship to 
the sutviving members of that family. The 


‘allegation of the plaintiffs as regards the 


exercise’ of undua influence by the then 


‘collaterals of Madho Singh was also denied 


by the defendants. ‘The finding of both the 
Courts below on this point-isin favour of 
the defendants, and that finding must be 
accepted in second appeal. e 

The main question that called for de- 
termination in the case was whether or not 
Madho Singh died asa separated: Hindu 
and was the sole owner of the property in 
dispute. If he was separate from the other 
members of his uncle's family, and if he 
was the sole owner of the property in dis- 
pute, the plaintiffs undoubtedly were entitl- 
ed to a decree for possession as against the 


“ defendants as the right of the plaintifis te 


get possession of! the property in dispute 
accrued on the death of the widow of Madho 
Singh and it is common ground that she 
diéd within a couple ofyears prior to the 
institution of suit.: On tbe other hand, if 
Midho Singh wag a member of a joint 
Hindu family along with the descendants 
'of Ram Bakhsh Singh and Bhawani Singh, 


” the property in dispute would pass to the 


surviving members of that family by right 
of survivorehip. 

Both parties addüsed oral and documen- 
tary evidence in support of their respective 
allegations. : Theoral .evidence -has been 
rejected by both the Courts below and, 
in our judgment,: has bsen rightly reject- 
ed. As has been pointed.out by the lower 
Appellate Oourt it is difficult: .to get reli- 
able evidence as regards the events that 
took’ place in or about: the year 1888 af 
this: distance of time, and, therefore, it i8 
unsafe-to-come toa finding on the polat of . 
separation or jointness on the basia of oral 
évidence. 

Tuere then remained for PN 
the documentary evidlaace produced by the 
parties, The trial Court noticed some of 


‘tha documents: relied upon by'the parties 


and came to'the conelusion that the plaint- 
if; faile i to prove that V iiho Singa bad 
died as‘a separated Hindu. Tae lower 
Appallate Court did not notice all the 
documentary eridsnas, duce ta by thg- 
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‘trial Court in'ite judgment. It ireferred 
to acertain litigation that took place in 
1870 between the two sons of Bhawani 
Singh, who, as already stated, was the 
uncle of Madho Singh. Thelower Appel- 
late Court dismissed that litigation from 
consideration by the following observa- 
tion:— This took placein 1870, Beyond 
specifying the shares the litigation did not 

roceed further.” This shows that the 
‘lower Appellate Court was of opinion. that 


-the mere factof the institution of a suit 


for possession and for mesne profits of a 


“definite shareof property by one member 
ofa joint Hindu family against another ~ 


has not the effect of causing a disruption 


-of that family, The lower Appellate Court 
"wes wrong in making this assumption. If 


one ofthe sons of Bhawani Singh sued 
‘hia brother for a specific share of the pro- 


-perty owned by Bhawani Singh and if he 


-got a decree,and if after getting thatdecree 
he got into separate possession of the 


-share decreed to him, it is impossible to 
shold that he and his brother after that 


fitigation continued to live jointly. Further, 
if there was separation between the two 
brothers, the presumption, in the absence 
of proofto the contrary, would be that 
‘there was, in the eyes of the law, a separa- 


‘tion of the entire family, and the share 


. Bf each member of the family became an 
ascertained share. If there is an ascertain- 
. nent of share of the members of 8 joint 
. Hindu family the presumption, in the 


absence of proof tothe contrary, is that 


-' the family became divided. In other words, 


* the ‘ascertainment of shares of the various 


: members of the family is presumptive 


' evidence showing that, 
- the ascertainment of the shares, the mem- 
bers continued to live jointly, or by their. 


evidence of separation but the presump- 
tion is one capable of being rebutted by 
notwithstanding 


subsequent conduct exhibited an intention 
to continue to live as members of a joint 
family. As was pointed out by their Lord- 
ships of the Privy Council in the case of 
Palani Ammal v. Muthuvenkatachala Monia- 
mere fact that the shares of 
had been ascertained does 
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templated immediate separation for .aecer- 
taining what the shares of the co-parceners 
on a separation would be." It is clear 
from this observation of their Lordships 
of the Privy Council that a mere ascertain- 
ment of shares of the members ofa joint 
family is not conclusive evidence of separa- 
tion, but the burden of- proving that 
notwithstanding the ascertainment of shares © 
of the various members of the family, the 


family continued to be joint family. lies 


on the person making the assertion, The 
learned Judge of the lower Appellate 


Court was of opinion that unless the 


plaintiffs succeeded in proving that some- 
thing further than a mere ascertainment 
of shares took place in consequence of 
the litigation of 1870 the presumption 
of the continuance of the joint family must 
hold the field; In so holding the lower: 
Appellate Court, as already observed, mis- 
directed itself on a question of law and 
it appears that, in. consequence of this 
erroneous assumption, it did not proceed 
to review the entire documentary eviderce 
tendered by the parties in the case, 

The lower Appellate Court further res 
ferred to two mortgage-deeds of the 
years 1879 and 1882. One mortgage-deed 
was executed by Madho Singh and the 
other by Obittan Singh. Those deeds © 
were relied upon - by. the. plaintifis to 
show separate dealings by the members o 


the alleged joint family. The lower Appel- 


late Court br.ished aside those documents 
with the obse-vation that "there ig nothing 
to show that the mortgages were enforced." 
In our judgment the lower Appellate Coürt .. 
was wrong in fejecting the evidence affórd- 
ed by those documents simply on the 
ground that the plaintiffs had not shown 
that those mortgages were put into suit, 
No doubt, if those mortgage-deeds had been 
enforced they would be very reliable evi» 
dence of separation, but it cannot be said 
thatthe mere fact that they were not ` enfor- . 
ced deprives them of all their evidentiary ` 
value, In view of these misdirections by 
the lower Appellate Court we cannot accept 
the finding of the lower Appellate Court as 
a finding of fact binding on us in second 
appeal, It has been recently pointed out 
by their Lordships of the Privy Oouncil in 
the case of Dhanna Mál v Moti Sagar (2) 
(2) 101 lid, Cas, 355; 31 C. W, N. 677; 52 M-L. J, 
663; A, 1. R. 1927 P.O. 102; 29 Bom. L. R. 870j 
(1927) M. W. N. 481; 89 M, L. T, 361; 8 Lah. 573; 
= oY 634; 25 A. L. J, 958; 28 P, L. RGH. 
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that “the proper effect ofa proved factisa ` 


question of law.” “In the. present case the 
proper effect of the litigation of. 1870 and 
of the various transactions by the*different : 
members of the family is a question of law. . 
As the learned Counsel for thé parties are: 
not prepared to ley the entire evidence. 
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the same decree from the order of the 
Subordinate Judge, Gonda, dated the 16th 
of August, 1927. ; " 
The circumstances are as follows :— 
In a-suit for foreclosure founded on a 
mortgage the. appellant obtained a decree 


against, the respondents in terms of & com- 


before us and as the. finding recorded by , promise, dated the22nd February, 1923. The 


the lower Appellate Oourton the question 
of jointnéss or separation of the family, 
, because of th» reasons stated above, cannot 
be accepted by us, we remit the following 
issue to the lower Appellate Court for 
determination after consideration of the 
entire documentary ‘evidence on the 
record:— : 
Whether Madho Singh and the ancestors 
of the defendants werejoint or separate at 
the time ofthe death of Madho Singh?  . 
No further evidence will be allowed. 
: The finding must be returned to this Court 
within two months, On receipt of the 
finding the usual ten deys will be allowed 
for objection. 


A; N. A. Case remanded, 


OUDH CHIEF COURT. 
Exnootion or Drzcamg APPHaL No. 50 
oF 1927.. 
January 5, 1928, 
Present :—Mr. Justice Hasan and 
Mr. Justice Raza, ` -> 
 ADITYA PERSHAD-—DzonEz-HoLpER-- 
f APPELLANT. 


` .. versus. ., 
HARGOVIND SINGH AND ANOTRER— 
J ubuMENT- DEBTORS RESPONDENTS. 
Civil’ Procedure Code (Act V of 1908), 0. XXXIV, 
v. 6—Mortgage suit—Compromise decree providing 
for execution against person—Necessity of decree 
under 0. XXXIV, r. 6, Civil Procedure Code. 
Where & compromise decree in a mortgage suit 
provides that the mortgagee may proceed against 


the person of the judgment-debtor and his other ` 


properties if the sale-proceeds of the mortgaged pro- 
perty were found insufficient, the decree-holder is 
-not bound to obtain a fresh personal decree under 
0. XXXIV, r. 6, Civil Procedure Code, < 
: Appeal against an order of the Subordi- 
nate Judge, Gonda, dated the 16th August, 
1927, 4 
Mr, Hyder Husain, for the Appellant, 
JUDGMENT.—This is an appeal by 
.ihe holder of a decree, which is being 
sought to be executed against the respond- 
/Bnte, mba ere the judgment- debtors under 


compromise which was incorporated in the 
decree is made up of several provisions but 
provisions with which we are concerned at 
present were that certain specified pros 
perty wasordered to be sold in the ‚event 
of the judgment-debtors failing to deposit. 
withinsix months of the date of the decree ` 
asumof Rs. 68,000 together with costs 
and future interest. It was further pro 
vided that in the event of sale-proceeds 
being found to be insufficient to satisfy 
the amount of the decree the decree-holder 
will be entitled to recover the balance from 
thejudgment-debtors' person and other pro- 
perties. Subsequently, the decree-holder 
obtained a final decree and sale of the pro- 
perty specified in the decree did take 
place in pursuance thereof, The result 
has been that a large balance was found to 
remain due to the decrea-holder, The 
decree-holder then made an application for 


"a decree underr, 6 of O. XXXIV of the 


Code of Civil Procedure. For some reason 
or another that application was rejected, 
Then was made the application out of 
which this appeal has arisen, The Court 


"below has rejected the present application 


on the ground that the previous application 
had been rejected, . 

In appeal itis argued that the previous 
application. was a superfluous application 
end not required by law. The contention 
is that having regard to the terms of the 
compromise decree there is no needin law 
for the decree-holder to obtain a separate 
decree under r. 6 of O. XXXIV of the Code 


. of Civil Procedure. `: 


We are of opinion that the contention ia 
sound and must be accepted. We hats 
already stated that the decree which is 
now being sought to be executed was b: 
decree not.in terms of the rules of ` 
O. KAKIV ofthe Code but in terms of 
the agreement between the parties. Clearly 


'"Becording to that agreement provision for 


recovery of that sum of money which might 
be found to be due to the decree-holder if 
the sale- proceeds be insufficient has already 
been made in the decree passid on the 
basis of the compromise and consequently 


Veo, 


RA 


| no further decree is required'to be made 
. under r. 6 of O. XXXIV of the Code of 
. Civil Procedure. That a decree:may provide 


for the relief of a sale as well as of fur- 


" ther execution in case the sale proceeds 
-were found to be insufficient to satisfy 
the whole of the decretal amount is borne 
‘out by the decision of their Lordships of the 
Judicial Committee in ‘the case of Jeuna. 
Bahu v. Parmeshwar 
"We regret that the respondents are not 
present but we are indebted to the learned 
Counsel for the appellant that every thing 
| that could be said on behalf of the respond- 
enis has been placed ‘by him betore us for 
Gonsideration and we have delivered our 
: judgment after anxious thought as to the - 
. point-involved in this appeal. : 
^ We accordingly allow the appeal, set 
aside the order of the Court below and 
direct that the application be restored to. 
its original number ‘in the appropriate 
. yegieter and proceeded with according to 
law and ia the light of the observations 
*. made in this judgment. e 
No order as to costs. , 
`` Appeal allowed, 
Cas, 690; 461, A.-294; 36 M; L. J. 213 
207; 23-0; W. N. 490; 25. M..L. T, 278; 
21 Bom. L, R. 589, 10 L, W. 26} 
T 80; 47 0. 370 


JAN. A. 
(1) 49 Ind. 
ATA u. d. 
. 38 GL, d. 443: 
.(1918).M, M, 2847). 12 Bir. La 
. (B. 03. 


mare Eh 
" op ta 


& 


. SIND JUDICIAL OOMMIS- 
-—. SIONER?S COURT. . 
Orvit Suir No.-223 oF 1924. 
January 10, 1928. 
Present:—Mr, Aston, A. J. O, 
. HASSANAND JETHANAND 
l — PLAINTIFF 
N : versus . i 
BASSARMAL AND oTauRI—DArENDANTS. 
Partnership Remuneration to partners, when 
. allowed—Trade or business requiring lisense—Partner's 
ship to ‘share profits with unlicensed — persons, 
legality of—Sharing ` ‘profits . "pooled", v whether 
illegal. ; 
airs ee ordinary circumstances, & contract of 
partnership excluded an implied contraot for pay- 
mont of services rendered by one partner and in the 
absanss of an agreement oue partner cannot charge 
his co-partnors; with any Sum for con pensation in the 
form of salary or otherwise, evel where the Services 
wandered by the parsnors are exceedingly unequal, 
Remuneration for paraonal laoour by one; partner in 
"gxoss3 of that ‘eontributed "by another is left to the 
| howe: of tha other, and where that principle is 
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< ` 
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Thompson v. Williamson (1), Whittle v. M'Farlane 
(2), Webster v. Bray (3) and Robinson v. Anderson (4), 
relied upon. , M 

Krishnamachariar v. Sankara Sah (5),.distingu- 
ished.~ à z 
. Statutes which prohibit unqualified persons from 


‘carrying on certain trades or businesses are nof 


infringed by an unqualified person who does nothing 
more than. share the profits" arising from those trades 
or’ businesses, if they in fact are carried on by-persons 


who are duly qualified. The unqualified, person in. 


suchacase is not within the mischief of the Statutes 
in question and the partnership of which he is a mem- , 
ber is not; therefore, illegal |p. 725, col-2; p. 726, col. L]; 

Raynard v. Chase (7), relied upon. 

Bhakto Behra v. Bainchha Behra (8) and. Merha v. 
Kundan Lat (9), referred to. 2o 

Dewandas Kimatmal v. Kissumal, Pahlumal (8), 


. distinguished. . 


Findings on objections to Commiesioner'8 


‘report. 


Mr. Jhamatmal Valiram, for the Plaintiff. 
Messrs. P: S. Shahani, Kundanmal 


-Dayaram ` and Srikishendas H. Lulla, for 


the Defendants. . i 

JUDGMENT.—The ‘first. objection 
filed by defendant No,:l-is that the learned 
Commissioner erred in not allowing him 
remuneration for carrying on the partnere 
ahip business alone at Hyderabad. He 
claims remuneration at thirty rupes & 
month, : 

It appears that this Court, while referring 


. the matter to the Court Commissioner passed 


the following'eónsent order, t12:— 


“The Oommissioner also to report whether | 


<" the ist defendant ‘is entitled to any, and if 


po what remuneration for his services to 
the' partnership. In considering the latter 
question the Commissioner will take into 
&ceount the following and other similar 
considerations:— | 

1, Whether there was any agreement 
"pétween'the partners that ‘the’ let defendant 
-was io give hip services to the partnership 


‘for any fixed, remuneration or without 


remuneration? f 
2. Whether the Ist. defendant rendered : 


-any special services to the partnership 


beyond such services’ as he was bound to 
render either. under special agreement oj 
under the general law? . ths 
The-learned Commissions was of the 
opinion that since it is the praótice in thi8 
‘line of business to appoint a full tithe 


‘gervant called the agent’ to manage the 


business, there could not bave been any 
agreement about remunerating defendant 
“No, 1. Hə was also of opinion thut defendant 
No.l had not renderedapecialservices to the ' 
- partnership, the only service he rendered 
being to write accounts, He used.to come an 
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hour or two daily and carry -on sales on the 
agent's behalf to oblige him... 

It is a well-known principle that under 
ordinary circumstances the contract of 


partnership excludes any implied contract ° 


for payment of. services: Thomson v. 
Williamson (1)-cited in Lindley on Partner- 
ship, page 454, In the absence 


Go partners, with any sum for compensa- 
tion in the form of salary or otherwise: 
Whittle v. M'Farlane (2) even where 
the services 
were exceedingly unequal: Webster v. Bray 
(3) and Robinson v. Anderson (4) Ibis 
considered that remuneration for personal 
Jabour by one partner in excess of that 
contributed by another is left to the honour 
of the other and that where that principle 
is wanting the Court cannot supply it: 
n 2 eram, V. C., in Webster v. Bray (3) 
gite 
455. See also Singhal on the Law of 
Partnership in . British. India, pege 239, 
Defendant No. lrelies on Krishnamachariar 
v. Sankara Sah (5) where it was laid down by 
the Privy Oouncil that in taking accounts 
proper allowance should be made for the 
fact that the services of partners were 
withheld. In that case there was neglect 
on the part of a partner to perform duties 
undertaken by him. In the present part- 


nership, however, since it was the agent. 


who was managing the whole business and 
geling at or above the. minimum rates 
fixed by the licensees, there was hardly 
any scope for the services ofthe other 
partners. Any profit secured from sales 


beyond- the fixed rates went tothe agent. 


who had to pay the rent-of the shop and 
meet necessary expenses. The partnership 
resulted in a loss and it appears to me that 
from the point of view of the partnership 
the only advantage to be gained from the 
fact thatdefendant No 1 didsome workat the 
shop was that he served as a sort of check 
on the agent, and would be in a position to 
detect any fraudulent practices, if the agent 
resorted to such. Defendant No 1 admits 
that the agent could have done all the work 


(1) (1831) 7 Bligh (N. s.) 432; 5 E. R. 833. 

(2) (1830) 1 Knapp. 310; 12 E. R. 333: 

(3) (1819, 7 Hare 159; 88 E. R 65; 82 R R. 44." 

(4) (1855) 20 Beav. 98;52 E. R. 589; 109 R. R 


(5) 57 Ind. Oas. 713; 22 Bom. L, R. 1313; 39 M. L. 
J. 957; 28 M, L. T. 265; 12 L. W. 777; 33 0. L. J. I; 
25 O. W: N 314; 2 P. W. R: 192172 U, P. L. R. (P. C) 
M6(P.Q) . 
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irrespective of bim. 1 see no rearoh 10 


of an, 
agreement one: partner cannot charge his, 


rendered by the partners | 


in -Lindley on Partnership, page. 


195. 


the view which the ‘learned 

Commis/oner bas taken, The services, 
guch.as they were, were, no doubt, unequal, 
for defendant No. 1 appearsto have been tke 
only partner who rendered any. The ease, 
however, seems to me to come within ihe 
principle laid down in Webster v. ` Bray (3), 
and Robinson v. Anderson (4) above cited, 
It does not seem to be a case in which the 
Court should order remuneration, 

So far as the rent of the shop is concerned 
the Commissioner bélieved the evidence of 
the agent who stated he had paid tbe agent. | 
I see no reason to differ from the finding of 
the Commissioner and this objection i8 
accordingly disallowed, . 

The next objection of defendant No. lia 
that the Commissioner erred in not allowing 
defendant No. 1eredit for Re. 745.6 3alleged 
to have been spent by way of “pool money." 
The learned Commissioner found that it waa 
not proved that defendant No. 1 contributed | 
Rs. 743.03 to the pool and that if such 
contribution was made it was to an illegal 
concern. No license is before us in this. 
case as in Dewandas Kimatmal v. Kissumal 
Pahlumal (6). It is contended, however, on 
behalf of the other partners that if the 
licensees pooled money and agreed to share 
profits and losses iz certain proportions, they 
became partners and that although the 
licensees’ as individuals or as firms might 
sell opium under their respective licenses, a 
partnership formed of licensees could not 
do so for the partnership was not license. 
And since it was alleged that a part of the 
business of the pooling partnership was to 
buy opium ships and sell opium, the pooling 
arrangement wasillegal, According to this 
reasoning, if two persons licensed to sell 


differ from 


opium, agreed tosellit in partnership, and : 


proceeded to do so, they would be guilty ofa 
criminal offence unless the partnership was 
also lieensed. I am unableto concur in 
this opinion. It. has been held with 
reference to Statutes which probibit un- 
qualified persons from carrying on certain 
trades or businesses that auch Statutes are 
notinfringed by an unqnalified person:who 
does nothing more: than share the profits 
arising: from those trades or businesses if 
they ara in fact carried on hy narsons who 
are duly q'ialified: The unqualiü»d parson 
ig not within the mischief-of the Statutes in 
question and the partnership of which he is 


(6) 87 Ind. Cas, 333; 18 S.L, R. 16; A L R. 1925 
Sind 58; OU Tos 


56 


& memberis not, therefore, illegal: Raynard 
V, Chase (7) cited in Lindley on Partnership, 
page 114. In the case before us unlike 
Dewandas Kimatmal v. Kissumal Pahlumal 


: . (6) all the partners in the pooling arrange- 


ment were qualified-licensed opium vendors 
‘and the pooling agreement a fortiori would 
not, in my opinion, be rendered illegal from 
the mere fact that the licensees agreed to 
share profits and losses and sell opium in 
partnership. The principle laid: down in 
aynard v. Chase (7) has been followed in 
India in Bhakto Behra v. Bainchha Behra 
(8 and it was applied, I think correctly, to 
an agreement to carry on the business of 
the. farm and sale of drugs in Merha v, 
Kundan Lal. (9) see Singhal’s Law of 
Partnership, page 86. 

On the question of the fact of payment, 
however, the learned Commissioner has 
drawn attention to serious weaknesses in 
the evidence called by defendant No. 1. He 
draws attention to the fact that Pohumal 
the Secretary of the pool was not culled, 
that Menghraj an opium vendor, called by 
defendant No. 1 does not allege the existence 

‘ofa pool in those days and that Hassomal 
gives very hazy evidence about the ''pool." 
Tsee no reason to differ from the finding of 

_ the learned Official Commissioner that it 

was not proved that deféndant No.1 paid 

Rs. 743-6-3 to the pool. UE 
The last objection made by defendant No.1 

is that the learned Commissioner erred in 
not allowing him Rs. 66 and Rs 2 alleged to 
have been paid as interest. Here again the 
évidence of defendant No. 1 was extremely 


weak. No receipts were produced. Defend- ` 


ant No. 1 said he had had receipts from 
Government but could not trace them. No 

_entry in any cash book nor in any ledger 
was produced. Theonus wason defendant 
No. 1 to provethe payment and there was 
only his bare assertion without any evidence 
even to show that interest was payable. 
The finding of the learned Commissioner 
appears to me to have been correct. 


With regard to the objection of defendant 
No. 3, he firstly contends that the Commis- 
sioner erred in holding that defendant No 1 
paid backthe sum of Rs. 100. It appears 
that each partner had to give Rs. 700. 
Plaintiff and defendant No. 3 jointly gave de- 
' fendant No. 1 a cheque for Re. 1,500 

(7) (1756) 1 Burr. 2; 97 E. R. 155, 
: (8) 11 O P. L. R. 62 : 
(8) 25 Ind, Qas, 146; 17 Os O. 193, 
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and he had to re-pay Rs. 100. Defend» 
ant No. latates that he re paid it when - 
the Government auction took place to 
Chotirmal and that Chotirmal at once paid 
Manghomal, Manghomal admits that he 
received Rs. 100 from Chotirmal, as 6 
loan at the Collector's office, but while 
defendant No, 1 says he paid Manghome] 
at Ohotirmel's request. Manghomal alleges 
he received the money from  Obotirmal 
The discrepancy is, I think, explained ‘by 
the fact that. the incident took place gome 
Sor 6 years before the witness gave 
evidence. Itis asimple question of evi- 
dence, and the fact of payment appears to 
me established. . ri 
The only other objection made by defena- 
ant No. 3 relates toan item of Rs. 195, 
He contends that the learned Official 
Commissioner erred in holding that tbe 
defendant No. 1 paid this sum to Pessumal 
in respect of rent under the directions 
or authority of defendant No, 3. The 
evidence shows and itis not disputed by 
Mr. Shahani who represented defendant 
No. 1 that defendant No. 3 was a sub- 
tenant of defendant No 1. The landlord 
Pessumal also deposed to the fact that defen» ` 
dant No. 3re-paid him for rent to defend- 
ant No. 1. -Ít is clear that defendant No.3 
owed no money to Pessumal, He had taken . 
the shop as the sub tenant of defetidant 


‘No. 1, The matter was private matter 


between defendant No. 1 and defenddnt 
No.. 3 and had nothing to do with the 
partnership. I disbelieve the story that 
defendant No. 3 directed or authoriséd. 
defendant No. 1 to pay rent to Pessumál, 
and defendant No. 3 could not, in my opinidr, 
be debited this amount in the partner. 
ship books, in the absence of a specific 
request todefendant No 1 to debit him 
the amount in the books. A statement 
that he would pay rentto defendant No. 1 
after the partnership accounts were settled 
or on these accounts being settled, even 
if proved, would not, in my opinion, amount 
toan authority to defendant No. 1 to 
debit defendant No.3 in the partnership 
accounts. It could merely amount to a 
promise to pay at a particular future time, 
I accordingly allow this objection. : The 
other objections having been disallowed, . 
there will be judgment in the terms of 


the Commissioners report with. this. 
modification that defendant No. 3 ig 
entitled to Rs. 373 from defendant 


No. 1 on payment of Oourt-fees. 


\ 
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Dafendant No. 1 to pay the costs of plaint- 
iffa and defendants Nos, 2 and 3. : 
P.B A (C Suit decreed, : 


LAHORE HIGH COURT. 
Givin Reviston Patrtion No. 662 or 1920. 
sit January 18, 1928.  .. 
Present :—Mr, Justice Zafar Ali and Mr, 
Justice Dalip Singh. 
GANGA RAM—DeErenpanT-~PRTITIINER 
versus 
NIKKA SINGH-PraiNTIFF—RESPONDENT, 


Limitation Act (IX of 1908), 2, 20—Endorsement of 
part payment by third party—Limitation, extension 
of. 


An endorsement of:part payment of the principal 
made at the instance of an illiterate debtor and not 
by the debtor himself is not ‘sufficient to extend 
limitation under s. 20, Limitation Act. 

Baliram v. Sabha Sheikh (1), followed. 

Sri Ram Singh v. Kashi Mollah (2), dissented from. 

Patition for revision of the decree of the 
Judge, Small Cause Court at Amritsar, 
dated the 25th June, 192€. 

the Pati- 


Mr, Muhammad  Monir, for 
tioner, 

Mr. Gulzıri Lal Sahgal, for the Respond- 
ent. i 

JUDGMENT.—The question of law 
to bedecidedin this revision which was 
referred to a Division Bench by order 
dated the 4th November, 1927, is whether 
an endorsement of part payment of the 
principal made at the instance of an 
illiterate debtor is sufficient to extend 
limitation under s. 20 of the Limitation Act. 

Ia this case there is no endorsement or 
mark made by thedebtor himself under 
the endorsement. As pointed outin the 
referring order the only two rulings directly 


in point are Baliram v. Sabha Sheikh (1), 
a Division Bench ruling of the Oalcutta 


High Court, and Sri Ram | Singh v. Kashi. 


Mollah (2), asingle Bench ruling of the 
Patna High Oourt. We respectfully agree 
with the view of law as laid down in 
Baliram v. Sabha Sheikh (1) and we do not 
agree with all respect with the ruling 


reported as Sri Ram Singh v. Kashi Mollah : 


2). As pointed out in Baliram v. Sabha 


Sheikh (ljit has’ not been suggested in 


aoycase thatin the absence of a mark 
the clear words of s. 20 of the Indian 


Ro 44 Ind. Oas.516; 23 0. W. N. 930; 280, L.J. 
(9) 62 Ind, Os, 044; 2 P. L; T, 385; — 


< an 


197 


Limitation Act requiring. the payment 
and handwriting to be made by one and 
the s&mé person are complied with by 
endorsement -by another person at 
the instance of the person making the 
payment, We, therefore, hold that the 
revision must be accepted and the suit 
dismissed as barred by limitation. There 
will be no order as to costs: 
R.L. Revision accepted. 


arene? 


PRIVY COUNCIL. 
APPEAL FROM THE COURT OF APPEAL 
à oF Matta. 
February 16, 1928, 
Present:— Lord Phillimore, Lord Darling 
f and Lord Merrivale. ; 
Tur MASTER or Tus BRITISH STEAM- 
SHIP “SINGLETON ABBEY"— APPELLANT 


: ^ versus 
Taz MASTER og ren ITALTAN STEAM- 
SHIP "RSARA"—RESPONDENT > 

Practice—Finding of fact by primary Court which 
heard and saw the witnesses—Interference by Court of 
Appeal, when justified. - 

The veracity of witnesses isin general to be finally 
determined by those before whom they give evidence, 
and therefore, a finding of fact by the primary Court 
will not be lightly overruled by the Court of Appeal, 
Buta manifestly erroneous conclusion by the Court 
of first instance will not be upheld merely because 
it was arrived at after hearing and seeing the wit- 
nesses. 

Consolidated appeals from a judgment 
of the Court of Appeal of Malta. ' 5 

For the purposes of the present report it 
is sufficient to set out only the following 
extract from their Lordships’ judgment, 
which was delivered by Lord Merrivale:— 

JUDGMENT. 

Lord Merrivale.—Well-established 
principles limit the authority of, Courts of 
Appeal to overrule findings of fact made 
by tribunals of first instance. A mani- 
festly erroneous conclusion, which a 
reasonable judgment rejects, is not validated 
by the fact that it was arrived at after 
hearing and seeing witnesses. On the 
other hand, the veracity of witnesses is 
ordinarily to be finally determined by those 
befere whom they give evidence. The 


D 


|] 
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value of corroborative or discreditive proof. 
can best be judged by those who have 
before them. all the persons involved. A cons. 
clusion of fact of one tribunal founded upon; 
divers admissible facts of varying import- 

. ance ought not to-be overset, because the” 
balance of proof upon consideration of the 
matter by different minds in a new set- 
ting seems to incline against the conclusion 
originally drawn, =~ 

K J.R 


Appeal allowed. 


LAHORE HIGH COURT. 
Szoonp O:vin Arrau No. 2153 or 1927, 
December 21, 1927. : 
Present:—Mr. Justice Zafar Ali. 
PARTAB SINGH AND ANOTHEK—PLAINTIFFS 
— APPELLANTS 

versus i 
GH AND OTHERS-— DEFENDANTS 
i © RESPONDENTS, i 
Easement—Right to flow of surface water. RE 
An owner of land on a. lower -level to which 
surface water from adjacent land ona higher level 
naturally flowsis not entitled to deal with. his laid 
n a to obstruct the flow of water from. the higher 
and, ` 
Sheikh Hussain Sahib v. Pachipulusu Subbayya 2), 
followed. 


Second appeal from the decree of the Dis- 
trict Judge, Hoshiarpur, dated -the 22nd 
- June, 1927, reversing that of the Subordi- 
naie Judge, Fourth. Olass, Garhshankar, 
dated the z5th November, 1926, z 
Mr. Fagir Chand, for the Appellants, 
Mr. H. D. Bhalla, for the Respondents. 
JUDGMENT.—The plaintifis'case was 
that the surplus rain water used to drain 
away from their fields through the adjoining. 
fields of the defendants, which were on à 
lower level, butthat the defendants had 
recently by constructing a dam  at.the 
common boundary obstructed the flow of 
water through, theirland with the result 
that the water accumulated in their 
(plaintiffs) fields and caused, damage there- 
to. They prayed for an. injunction direct- 
ing the defendants to remove the dam and 
restraining them from obstructing the flow 
of water in future. f 
The trial Court decreed the suit, but on ' 
appeal the learned District Judge dismissed 
iton the authority of Mahamahopadyaya 
Rungachariar v. Municipal Council o 
Kumbakonam (1) where it was held that “the 


© (4) 20 Mi 539; 16 M, La J, 588; LAG D 1,882. — 
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right of the owner of higher land thatthe 
water naturally rising in, or falling on, such 
land, sbull be allowed by the owner of 
adjacent lower land to run naturally thereto 
is nota right jn the nature of an easement 
and is subject to the right of the owner 
of such lower land to build thereon.” But 
Mahamahopadyaya Rungachariar v. Munici+ 
pal Council of Kumbakonam (1) was ex p1e88- 
ly overruled by a Full Bench of .the 
Madras High Court in Sheikh Hussain 


' Sahib v. Pachipulusu Subbayya (2). The 


general.proposition of law laid down in 
that case is stated thus: ‘An owner of’ 
land on a lower level to which surface 
water from adjacent land on a higher 
lavel naturally flows is not entitled to deal 
with his land so as to obstruct the flow of 
water from the higher land." Ex 

Mr. Bhalla, whoappearsforthe défendants- 
respondents, contends that in the present 
case no obstruction has been proved, nor. is 
it proved that the defendants’ fields are on 
a lower level. This contention is not well- 
founded. The commissary, who made a 
local enquiry in accordance with the order 
of the trial Court found .that the defend- 
ants had raised the boundary ridge 60 
high thatit obstructed the flow of. water’ . 
from the plaiotifis’ fields into theirs. This - 
boundary ridge should, therefore, be 
removed so thatthe water may flow on to 
the defendants’ fields as before. 

I, therefore, accept the appeal], set aside .. . 
ihe order of the lower Appellate Court and 
restore that'of the trial Court, granting tLe 
plaintifis the relief that they seek. The 
defendants will pay the pleintiflis!' ccets ..- 
throughout, i 
Appeal accepted. 


R. L. i 
(2) 94 Ind. Cas.677; 49 M. 441; 50M. L.J. 377; 


. (1926) M. W, N, 370; A. I. R. 1926 Mud, 449.24 L, W. 


641 (F. B.). 
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ALLAHABAD HIGH COURT. 
. BECUND Civit APPRAL No. 1021 cF 1925. 
June 8, 1927, 
Present;—Mr. Justice Ashworth and 
Mr. Justice Iubal Ab mud. 
. MAKSUD ALI KHAN anp ANOTBER— 
- PLALN11REF5— APPELLANTS ` 


versus 
-Sheikh ABDULLAH KHAN 
AND OTHBEkS— DihFRRDANTS— RESPONDENTS. 
Mortgage—Subrogation-- Purchaser discharging prior 
Anortgage-—Hight te subrogation as 'againet pwishé o 
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mortgage--IntonHon io keep alive—Haprese undere 
taking to discharge mortgage, effect of—Mortgage by 
guardian without sanction of Court—Purchaser's 
might. to contest validity of mortgage—Estoppel— 
Guardians and Wards Act (VIII of 1890), s. 80—V oid 
mortgage—Mortgagee's right to.restitution-—Civil Pro- 
gedure Code (Act V of 1908), O. XLI, r. 88—Reversal 
of decree in favour of party who has not appealed, 
“In all cases where a subsequent purchaser claims 
priority over. a puisne mortgagee by reason of his 
aving discharged. a prior mortgage, the question 
is whether or not it was his intention, while dis- 
charging the .prior mortgage, to keep that mortgage 
Blive as against the puisne mortgage and,:in: the 
absence of evidence to the contrary, itis presumed 
pnt a man acts according to his interests. [p..730, col. 


ut when 8, purchaser of a property, subject to 
various incumbrances, undertakes to discharge all 
those incumbrances out of the sale consideration, the 
presumption is that he intended to.discharge and 
extinguish all the incumbrances over the property 
purchased by him, and not to keep the prior mort: 
gages alive to be set up as a shield against the claims 
of the puisne incumbrancer. [ibid.] 

Muhammad Sadiq v. Ghaus Muhammad (2) and 
Makhan Lal v. Nathi (3), relied on. : 

A guardian appointed under the Guardians and 
Wards Aet mortgaged certain properties in which 
she was, jointly interested with the minor, without 
the sanction: ofthe Court. She subsequently sold a 
portion of the same to another expressly directing 
him to discharge the mortgage cut of the considera- 
tion for the sale. The purchaser did not discharge 
the mortgage and the mortgagee sued to enforce it: 

Held, (1) that the purchaser was not estopped from 
contesting the validity of the mortgage; [p 731, col. 1.] 

(2: that the mortgagee was entitled to restitution 
fo the extentto which the minor had benefited by 
| the mortgage; |p.731, col 2.] - : 

Nur Bakhsh v. Rukam Singh (4), referred to. >.. 

(3) that the mortgagee was entitled to a decree 
against the share of the guardian: [ibid ] i 

(4) that it was open to the High Court, while 
setting aside the decree against the minor's share, 
to passa decree against the share of the guardian 
in the properties"not covered. by the sale. even 
though the mortgagee had not appealed against the 
dismissal of the suit against the guardian's share in 
those properties. |p. 732, col 1.] ; . 

Rangamlal v. Jhandu (5), followed. 

Mahomed Khaleel Shirazi v. Les 

Lyonnaises (6), distinguished. 
. The object of r. 33, O. XLI, Civil Procedure Code, 
is manifestly to enable the Court to do complete justice 
between the parties to the appeal. Where, for example, 
it is essential. in order to grant reliefto an appellant, 
that some relief should ah the same time be granted to 
the respondent also, the Court may grant relief to the 
respondent although hehas not filed an appeal or pre- 
ferred an objection. |p. 731, col. 2; p. 732, col. I] 

Second appeal from a decree of the 
Subordinate Judge. Bulandsbahr, revereing 
that of the Munsif, Khurjà. f 


Mr. Shiam Krishna Dar, for the Appel- 
lants. : 


Dr. K. N. Katju, for the Respondents.. 


JUDGMENT.—This is a defendants’ 
appeal.and arises out of a suitfor gale on a 


4 
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mortgage, dated the 4th of Auguet, 1919. 
The mortgage was executed by Musammat 
Nazir un- Nisa, defendant No. 1, on her own 
behalf and on behalf of hér minor son Ssyed 
Ahmad Khan,defendant No, 2. The mortgage 
was for asum of Rs. 500 and' the mortgaged 
propertyconsisted of shares in two villages, 
Nagla Rumi and Asafpur, which. belonged 
both toMusammat Nazir un Nisa and toSsy- 
ed Abmad Khan, Though Musammat Nezir« 
un Nisa was a certificated guardian of her 
minor son, she executed the mortgage deed 
‘without taking the permission of the 
District Judge. 


About a month after the éxecution of the ` 


mortgage-deed, viz., on the 10th of Septem” 
ber, 1919, Musammat ‘Nazir-un-Nisa, with 
“the sanction of the District Judge, sold the 
share belonging to her and to her minor son 
in Nagla Rumi to defendants Nos. “3’and 4, 
who arethe appellants before us, and, out 
of the sale consideration, left with tha 
vendees the amounts due on the basis ofa 
prior mortgage and of the mortgage now 
in suit for payment to the respective morte 
gagees. The appellants discharged the 
prior mortgage, but did not pay the amount 


left with them for payment tothe plaintiff. 
respondent, and hence the ‘suit giving’ 


rise to the present appeal was. brought ‘by 
the plaintiff for recevery of the mortgagee 
debt by sale of the shares in thetwo villages 
mortgaged. 

Sayed'Ahmad Khan did, not contest the 
guit. Musammat Nazir-un-Nisa alleged that 
out of the entire sum of Rs. 500 paid before 
the Sub-Registrar, the, plaintiff-respondent 
took back a sum of Rs. 260 from her and 
she only received Rs.:250 as consideration 
for the mortgs ge in suit. i 

' The defendants-appellants contested the 
suit mainly on two grounds: (1) that the 
mortgage having been executed without the 
permission of the. District Judge was 
invalid and (2) that they having discharg- 
ed the prior mortgage were entitled toset 


up that mortgage as a shield against the 


plaintiff's claim. í 

The trial Court held that the mortgage 
in suit was'süpported by consideration and 
that the entire mortgage money; viz; 
Rs. 500, was paid to Musammat Nazir-un- 
Nisa. This finding ofthe trial Court was 
not challenged inthe lower Appellate Court, 
and has not been challenged before us. 

The trial Court further held that the 
mortgage in suit having been executed 


without ‘tlie’ permission of' the  Distric$- `` 
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Judge, was ineffective so far as it affected 
the interest of the minor in the hypothe- 
gated property and, therefore, the plaintiff- 
“yespondent was not entitled to a decree for 
Bale of the minor's share in the two vil- 
lages and, though the plaintiff was entitled 
to 4 decree for sale of Musammat Nazir-un- 
Nisa'sahare, such a decree' could not be 
granted to the plaintiff inasmuch as there 
was nothing on the record to show the 
extent of Musammat Nazir-un-Nisa's share 
jn village Asafpur. But it held that the 
defendants-appellants, having undertaken 
to discharge the mortgage in ‘suit out of 
the sale consideration left in their hands, 
were estopped from disputing the validity 
ofthe mortgage, and that ihe defendante- 
appellants were not entitled to set up the 
prior mortgage discharged by them asa 
shield against the plaintiffs’ claim and, 


accordingly, it granted a simple money: 


decree to the plaintiff against the defend- 
ents-appellante. 

The defendants-appellants filed an appeal 
in the lower Court and the plaintiff filed 
cross-objection. 

The lower Appellate Court agreed with 
the trial Court in holding that by paying 
the prior mortgage the defendants-appel- 
lante did. not obtain a priority over the 
plaintif’s.mortgage and that they were 
estopped from pleading that the mortgage 
in suit was invalid. It also agreed with 
the trial Oourt in holding that the mort- 
gage, having been executed without’ the 
permission of: the District Judge, was 
ineffectual to adversely affect the minor's 
share in village Asafpur and, as the extent 

of Musammat Nazir-un-Nisa's share in that 
village was not.ascertainable, the plaintiff 
was not entitled toa decreefor sale of the 
share in Asafpur. As a result of these 
findings, the lower Appellate Court passed 
a, decree for the full amount claimed by the 
plaintiff by sale of the share in village 
Nagla Rumi. 

In appeal before us the decrees of the 
Courts below are - assailed on the two 
grounds that were raised by the defend- 


ants-appellants in the trial Court and that. 


have been noted above. . 

We agree with the Courts below in hold- 
ing that by discharging the prior mort- 
gage the defendants-appellants are not 
entitled toiset up the prior mortgage dis- 
charged by them as a shield against the 
plaintiff's claim. As already stated, there 
were two incumbrances on Nagla Rumi on 
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the date of the purchase made by the apu. 
pellants. Qut of the sale -consideration 
sufficient amount was left with the. 
appellants for the discharge of both the 
mortgages. The appellants having under 
taken to pay off both the incumbrances 
cannot by paying off the prior mortgagee, 
step into the shoes of the prior mortgaga, 
and be allowed to claim priority as against 
the plaintiff-respondent. Inall cases where 
& subsequent purchaser claims priority 
over a puisne mortgagee by reason of his 
having discharged a prior mortgage the 
question is whether. or not it was his in- 
tention, while discharging the prior mort- 
gage, to keep that mortgage alive as 
against the puisne mortgage and, in the ab- 
sence of evidence to the contrary, it is pre- 
sumed that a man acts according to his inter« 
ests: vide Gokaldas Gopaldas v. Puranmal 
Premsukh Das (1), But whena purchaser 
of a property, subject to various incumb- ~ 
rances, undertakes to discharge all those 
incumbrances out of the sale considera- 
tion, the presumption is that he intend- 
ed to discharge and extinguish all the in- 
cumbrances over the property purchased 
by him, and not to keep the prior mortgages 
alive to be eet up as ashield against the 
claims of the puisne incumbrancer, The. 
reason for this is not far toseek. When the 
purchaser retains out ofthe sale considera- 
tion amount enough to discharge all the in- 
cumbrances over the property purchased by 
him, he intends to clear the property of all 
the incumbrances. The case is otherv ise 
when a purchaser does not undertake to dit- 
charge all the incumbrances on the pro- 
perty purchased by him. In such cases, it 
is clearly to the benefit of the purchaser to 
keep the prior incumbrance alive and to put 
the same as a shield against the claim of 
the puisne incumbrancer, and, therefore, in 
such cases, in the absence of evidence to 
the contrary, the presumption is that he did 
notintend, by discharging the prior mort- 
gage, to extinguish the same but intended 
fo keep italive. This was the view taken . 
by this Court in the Fall Bench decisions 
in Muhammad Sadiq v. Ghaus Muhammad 
(2) and Makhan Lal v. Nathi (3). We, there- 
fore, hold that the defendants-appellants 
cannot claim priority as against the plaintiff- 


respondent. 
cy. 100 1035; 111. A. 126;.8 Ind. Jur. 396; 4 Sar. 
P. J. 543; § Ind. Dec. (N. s.) 692 (P. C.). 
(2) 7 Ind. Cas. 200; 33 A, 101; 7 A. L, J, 914. 
.(3) 74 Ind. Oas, 640; 21 A. gL, Je 382; A. Ie Ry 1923 
All, 509. : 
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But we are unable to. agree with the 
Qourts below in holding that it wae not 
- open to the defendants-appellants to attack 
the validity of the mortgage in suit. The 


Oourts below were of opinion that the ap», 


pellants, having undertaken to pay off the 
mortgage in suit out of the sale considera- 
tion left with them, were estopped from cone 
testing the validity of the plaintiff's morte 
gege. Inourjudgment the Courts below 
were wrong in arriving at this conclusion. 
The  mortgage-deed having been exe- 
euted without the sanction of the Dis- 
triot Judge, . could, in view of the 
provisions of s. 80 of the Guardians and 
Wards Act, be avoided by “any person 
affected thereby.” It is clear, therefore, that 
Sayed Ahmad Khan could avoid the mort- 
gage in suit. The question then remains 
whether the defendants-appellants, who are 
transferees of Sayed Ahmad ‘Khan's pro- 
perty, have a right to contest the validity 
ofthe mortgage in suit. As purchasers of 
the minor's property the appellants are re- 
. presentatives-in-interest of the minor. The 
relief sought in the present suit is that,the 
plaintiff be allowed to recover the mort- 
gage-money by sale of the property 
purchased by the appellants and, therefore, 
the mortgage in suib affects the appellants 
and they as representatives-in-interest of 
the minor, are entitled, unless estopped 
from doing so, to questicn the validity’ of 
the plaintifi's mortgage. Weare unable to 
hold that.the appellants were estopped 
from contesting the validity of the plaint- 
iff's mortgage. It is true that the appellants 
undertook to discharge the plaintiff's mort- 
gago out of the sale consideration retained 

y them but the plaintiff was not a party 
to the sale-deed and there was no privity 
of contract between him. and the appel- 
lants. The plaintiff had, before the pur- 
chase made by the appellants, already 
advanced the money secured by the mort- 
gage. The appellants did not, by their 


declaration, act or omission, cause - or, 


permit the plaintiff to believe something 
which the plaintiff did not believe and to act 
upon such belief, and to change his position 
in any way. We, therefore, fail to appreci- 
ate the grounds on which’ the Courts 
below held that the appellants. were es- 
topped from calling in question the validity 
of the mortgage in suit. x 


But even if the minor himself had 
sought to avoid the mortgage in suit, he 
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could only be allowed to do go on condition ' 


^l 


of making restitution to the extent to 


. which he had benefited by the mortgage, 


vide Nur Bakhsh v. Rukam Singh (4) and, 
therefore, the appellants, as representa» 
tives-in-interest of the minor, can only 
be permitted to get rid of the liability 


created by the mortgage on condition of - 
making restitution to the extent to which 


the minor benefited by the mortgage-money, 
There is no finding by either of the 
Courts below on the question as to what 
extent the minor benefited by the mort- 
gage in suit, 

Moreover, as already stated, the property 
mortgaged to the plaintiff comprised 
shares not only of the minor in the two vil- 
lages, butof his mother Musammat Nazir» 
un-Nisa as well. The plaintiff-respondent is 
undoubtedly entitled to enforce his mort- 
gage as against the share of Musammat 
Nazir-un-Nisa in both the villages. The 
lower Appellate Court granted a decree 
only for sale of the, sharein Nagla Rumi 
and declined to pass a decree for sale of 
the share of Musammat Nazir-un-Nisa in 
villege Asafpur on the ground that there 
were no materials on the record to deter- 
mine the extent of her share in that 
village. The plaintiff has not challenged . 
the decree of the tower Appellate Court 
by way of appeal so far as it directs 
the dismissal of the claim for sale of the 
share in Asafpur, But there was obvious 
reason for the plaintiff not to have 
appealed in this Court as the probabilities 
were that the entire decretal amount could 
be realized by sale of the share in 
Nagla Rumi. But it is clear that as a 
result of our findings the plaintiff cannot 
be held entitled to a decree for the sale 
of the minor's share in ‘either of the 
two villages provided the appellants make 
restitution to the extent to which the 
minor benefited by the ‘mortgage in suit. 
The question then. arises, have we juris- 
diction, while modifying the decree of the 
lower Appellate Court in favour of the 
appellants, to grant a relief to the plaintiff 
which was denied to him by the lower 
Appellate Court. We think that O. XLI,r. 33, 
Civil Procedure Code, vests us with ample 
jurisdiction to do so. As was pointed out 
by this Court in the Full Bench decision 


in Rangam Lal v.' Jhandu (5) "the 
(4) 11 Ind. Cas. 764;'8 A. L. J. 754. 
(5) 11 Ind: Cas, 640; 8 A` L.J: 111; 34 A. 32, 


mn cege 1y 
object of.r. 33. is manifestly to enable 
the Court todo complete justice between 
the parties to thé appeal. Where, for example 
ít ig essential,in order to grant relief to an 
- gppellant, that some relief should at the same 
time be granted to the respondent also, the 
Court may grant relief to the respondent 
' although he has not filed an appeal or pre- 
ferredan objection," All the parties to the suit 
are before us and we can see no justification 
for not granting to the plaintiff a decree for 
gale of Masammat Nazir-un-Nisa's share in 
both the villages. By holding that it is open 
| fo the appellants to challenge the validity of 
themorigage weare denying to the plaintiff- 
respondent the relief granted to him by the. 
lower Appellate Court, While refusing to 


r 


' . enforce the mortgage against the minor's 


. ghare we think it consonant with justice to 


'. grant the plaintiff, a decree for sale of 


Musammat Nazir-un-Nisa’s share in the 
villages mortgaged. Reliance has been 
placed .by thé learned Counsel for the 
appellants on the case of Mohammad. 
KhaleelShirazi v. Les Tanneries Lyonnaisea 
(6). In our opinion that case is distingu- 
ishable. In that case the plaintiff sued 
two defendants and the suit against one of 
the-defendants was dismissed by the trial 
Court but that defendant was made liable 
for the plaintiff's costs. The plaintiff did not 
appeal against the decree of the trial Court 
- pnd the Court of first appeal, on appeal by 
the defendants, dismiesed the claim against 
both the.defendants. The plaintiff there- 
upon appealed to His Majesty in Council 
and arrayed both the defendantaas respond- 
ents to the appeal, It was held by their 
Lordships of the: Privy Oouncil that the 
plaintiff, nothaving appealed in the Court of 


- . firat appeal against the decree of the trial 


Court dismissing his claim as against one 
of the defendants, was not entitled in appeal 
before their Lordships to contest thevalidity 
of the decree of the trial Court, as against 
that defendant. 1n that case the validity of 
the decree of the trial Court not having 
. been assailed ‘in the Court of first appeal, 
their Lordships held that to grant relief to 
the plaintiff against the defendant who was 
. successful in the trial Court, would be in 
' effect to allow “an appeal direct to Hia 
Majesty in Council from the decree of the 
. trial Judge". and that “O, XLI, r. 38, Civil: 


4) 94 Ind, Oas. 707; A.T. R. 1028 P.O. 34; 3 O. 
W.N. 568; 49 M. 435: (1926) M. W. N. 495: 24 L. W... 
115; 44 C. L. J. 67; 5U M. D. J. 570; 310. W N. 1; 28. 
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Procedure Code, was not intended to apply 


to such an appeal." ‚This is not so. in the ` 


present ease, The plaintiff in the lower 
Appellate Courtfiled crossyobjections against 


the decree of the trial Court claiming a . 


decree for sale of theshares of Musammat 
Nazir-un-Nisa and of the minor, 

-For these reasons we hold that Musammat : 
Nazir-un Nisa's share in both the villages is 
liable to answer the plaintiff's claim. 

We cannot dispose of this appeal without 
having a finding from the lower Appellate 
Court on the following points ;—. 

.(1) To what extent did the minor Sayed 


Ahmad Khan benefit by the money advanced - 


under the mortgage in suit ? : 


(2) What is the extent ot Musammat. 


Nazir-un-Nisa's share in village Asafpur-? . 

Parties will be allowed to adduce addi- 
tional evidence. The findings must be 
returned .to this, Court within two months. 
from to-day's date. On receipt ofthe. 
findings, ten. days will be allowed for filing 
objections, TE í 


AN. A. Case remanded. - 


CALCUTTA HIGH COURT. ` 


APPEAL FROM ‘APPELLATE Drorgs No, 2206 | 


oF 1925. 
January 24,1928, . 
, "Present: —Mr. Justice Mallik. : ' 
Shaik SATTAR DEWAN AND OTHERS— 

PLAINTIFFS— ÁPPELLANTS 

versus P 
Shaik SAJED ALLAND OTHEBS— 

DEranpanTs— RESPONDENTS. ` : 


Limitation Act (IX of 1908), Sch: I, Art: 142—Suit. — 


for possession on allegation of dispossession—Plaint- 
4ff's duty, to prove possession within 12 years—Mere 
proof of title, whether sufficient. : me 

In a suit for possession based on the allegation of 
possession and dispossession, it is incumbent on the 
plaintiff: to establish that he had been in possession 
within 12 years before the institution of the. suit. 
Proof of an. anterior title will not relieve the plaint- 
iff from showing his possession at some tinie"within 
the statutory period. : . 

"Appeal against the decree ofthe First 
Subordinate Judge, Howrah, dated the 18th 
of June, 1925, reversing that of the 
Munsif at Amta, dated the 20th of December, 
1923 ] E 

Babus Rupendra Kumar Mitra and 
Dharmadas Set, for the Appellants. 

Mr. Nurul Hug, for the Respondents; 


oot 


108 1: O. 1928 


of a suit for recovery of: possession of some 
land on establishment of the plaintiffs’ title 
thereto. The suit was resisted by defend- 
ants.Nos. land 2 on the allegation that, 


the plaintiffs had neither any. title to the . 
. land nor were ever, in possession thereof. 


RAHMAT. GANESHT Lat. 
JUDGMENT.—This appeal arises out. 


733. 


my àforesaid observations the question of 
defect of- parties does not arise. 

: -, The result, therefore,-is that the appeal 

is dismissed with costs. 


ANAL - Appeal dismissed. 


Tne Court .of first instance found the -` 


evidence of title unsatisfactory on both 
sides but holding that the plaintiffs were 
in possession of the land. gave them a 
decree. On appeal the learned Subordinate 
Judge agreed with the trial Court on the 


question of the plaintiffs’ title but holding , 
that-the plaintiffs had not been in possession | 


. of the land in dispute allowed the appeal 
and dismissed the suit. The plaintiffs 
have come upto this Court on second 
appeal, i 


_ It was contended on behalf of the appel- 
lants that the finding of the lower Appellate 

. Court on the question oftitle, based as it 
isona wrong interpretation of a certain 

. document, a kobala, Ex. I, is unsustainable 


and.it was argued thatthe lower Appellate - 


Court: was not, therefore, justified in law 
in dismissing the ‘plaintiffs’ suit. Ido not 
think this argument is well founded. Even 
- ifii be held-that the plaintiffs had- a title 


to the landit was not sufficient for the . 


purpose of their obtaining a decree, The 


suit was instituted on the allegation of 


possession and subsequent dispossession 
and that beingso,it was incumbent on 
the plaintiffs to establish that they had 
been in possession within 12 years ‘before 
the institution.of the suit. A proof: of. art 
‘anterior title could not relieve the plaintiffa 
from showing their possession at sometime 
Within the statutory periodof12 years. The 
plaintiffs wanted to show that they had been 
. in possession of the land and had been dis- 
possessed therefrom shortly before the in- 
stitution of the suit. But this story. was dis* 
believed by the lower Appellate Court and 
the lower Appellate. Court held that the 
laintiffs had-not been in possession of the 
and in suit. In view; therefore, of the al- 
legation on which the suit had been institut- 
ed and also of the finding on the question of 
dasession arrived at by the lower. Appele 
&te- Oourt [do not think that the decree 
of the learned Subordinate Judge: can be 
reasonably disturbed, ©  . E 


There: was another small point. raised 
before meand that was in connection with: 
: anallsged defect of , parties, In view of 


n 


ALLAHABAD HIGH COURT. 
-. SEconp O1vit APPEAL No: 867. oF 1926. 
December 2/1927. 
Present: —Mr. Justice Lindsay. 
RAHMAT— APPELLANT 
- Versus 
GANESHI LAL—Resporpenr. 
Agra Tenancy Act .(Ii of 1901), ss. 154, 177 (e)— 
. Suit under s.-154—Question of title raised in suit - 
and in appeal—Appeal to District Judge, competency 


A District’ Judge has jurisdiction to entertain an 
appeal in a suit under.s.154 of-the Agra Tenancy 
Act where the question of proprietary title. has been 
in issue in the Court of first. instance and.is a 
matter in issue in appeal.. 
i a Singh v. Collector of -Shahjahanpur (1), fol- 
owed, . i 


' Second ` appeal from a decree, of the. 


Additional District Judge, Saharanpur. 

. Mr. Akhtar Husain Khan, for the Ape 

pellant. 

Dr. M. L. Agarwgla, for the Respondent. 

. | dUDGMENT.—The proceedings which 
have given rise to "this appeal were 
“taken “under s. 154 of the Agra -Tenancy 

: Act by one Ganeshi Lal who claimed to 
be the zemindar of these.plots of land 
specified: in “the plaint. . The ` defendants 
to the suit were Ramzan Shah and others, 
The ease of.the plaintiff as discloged ih 
the pleint wasthat these defendants were 
holding the lands in suit rent-free ih 
lieu of their ‘services for ‘the maintenanca 
‘ofa takia, In para. 2 of .the- ‘plaint 
& statement was given of the specifit 
services which the defendants were liable 
to render and it was alleged that the 
defendants had ceased to render these seta 
vices. "In the third paragraph of the plaiht 

“it was said that the: plaintiff no- longer 

: desired to have theeé services rendered. , ^ 
“By way ‘of reply the defendants ptt 
forward the case that the. lend Was not 
resumable ‘as it was not muafi in lieu of 
services but. was a charitable muafi. And 
in the fourth paragraph of the written 
statement it was pleaded that the defend» 
ants having been in possession for more 
than fifty years and for more than twq 
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generations they were not liable to be 
ejected. . < 

The Court of first instance ‘decided 
in favour of the defendant; the lower 
Appellate Court has decreed the plaintiff's 
suit, : 

It has been argued in the first place 
that the learned Additional District Judge 
had no jurisdiction to entertain the appeal 
from the decision of the Assistant Oollector, 
andthis argument is based on the pro- 
visions of the Schedules to the Tenancy 
Act, 4th Schedule group C, Serial No. 36. 
Group C certainly relates to suits which 
are triable by Assistant Collectors of the 
. First Class and from which an appeal lies 

'to the Révenue Court, So prima facie an 
appeal in a cage brought under s. 154 of the 
Tenancy Act would be: to the Revenue 
Court. 

Dr. Agarwala, however, has met this 
Objection by referring to the provisions 
of s. 177 (e) of the Agra Tenancy - Act, 
U. P. Act If of 1901. From this it is clear 
_ thatin all suits in which a question of 

proprietary title has been in issue in the. 
Court ‘of first instance and is a matterin 
issue in appeal the appeal lies to the 
District Judge. There can, I think, be 
no question that the terms of s. 177 (e) have. 
been fulfilled inthis case, . 


. The defendants set up the plea that. 


they were proprietors under s. 158 of the 
Tenancy Actand that plea was : decided 
by the first Court in their favour. The 


plaintiff went in appeal and raised the 


question of. proprietary right in his memo- 
randum of appeal. It is quite clear, there- 
. fore, that the question of proprietary title 
was in issue in both Courts consequently 
it is not possible to argue now that the 
' District Judge had no jurisdiction to 
entertain this appeal. I may refer in this 
connection to the case. reported as 
Sunder Singh v. Collector of Shahjahanpur 
(1). I refer in particular to the statement 
of the law set out in the order of Mr, Justice 
Banerji. So much for the question of 
- jurisdiction. As regards the other matters 
-in dispute between the parties the case 
forthe defendants was that the grant 
was a charitable grant and as such not 
tesumable, On tbe evidence before me 
the Judge of the Oourt below. has held 
that the grant was not a charitable grant 
but was a service grant and he based his 


* (1) 11 Ind, Cs, 514; 33 A,.669; B As Ta J, 539, 
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decision principally: upon the ground that 
in the Settlement Papers of the year 1886. 
the lands in question were recorded as 
service mugfi. He points out again that ` 
when partition was made in the year 1912 
the lands were again described in the.. 
same terms, and finally he points out that 
in the Settlement of 1917 the lands are 
still recorded asa service grant. In these 
circumstances the Judge was entitled to 
come to the finding that this was a service 
grant and asthe plaintiffhad stated that 
he no longer required the services it 
follows that the grant was resumable. The 


, appeal fails and is dismissed with costs. 


A. N. A, Appeal dismissed, 


i Lemos 


RANGOON HIGH COURT. 
Szconp Orvit APPRAL No. 161 or 1927, 
September 2,1927. | 
Present:—Mr. Justice Carr. 
MAUNG THAN GYAUNG—Puarnrirs. 
—APPELLANT . 


versu 
MAUNG PYU AND ANOTEER—DRPFENDANT23 

. —RESPONDENTS. ; 
Evidence Act (I of 1872), s. 02—Oral agreement to 


vary written contract, admissibility of, as between 


persons not parties to contract. 

Plaintiff sold certain property to another and the 
latter in his turn sold it to the defendants. The plaint- 
iff sued the defendants for recovery of possession of 
the property alleging that the original vendee had 
agreed to re-convey the property to him, èn re- 

&yment of the -price and that the defendants alea 
hed agreed with the plaintiff, when they purchased 
the property, that they would re-convey the property 
to him. The lower Courts -held that the agreement 
to re-convey could not be proved in view ofthe proe 
visions of s. 92 of the Evidence Act: : 

Held, that inasmuch as plaintiff was not a party. to 
deed of sale under which the deferidants purchased. 
the property, from the original vendee, s 92 of tha 
Evidense Aot had no application and plaintiff could 
prove the oral agreement to re-convey made by the 


‘defendants. (p. 735, col. 1.] 


. Mr, Thein Maung, for the Appellant. 

Mr. Ba T'un (2), for the Respondents, 
. SUDGMENT.—The plaintiff-appellant 
sued to enforce performance of ari agree. 
ment to re convey land to him, His case, 
as set out in the plaint, is that in the year 
1276 B. E, he conveyed the land toone Po 
Thaw bya deed which in terms wasone 
of absolute sale, in satisfaction of a debt 
of Rs, 450, But at the same time Po Thaw 
agreed that he would at any time re-sell the 
land to the plaintiff at the eame pries 
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1n1280 B. E. Po Thaw sold the land to 
the defendante,.who are the nephew and 
niece of the plaintiff. for Rs. 450. Plaintiff 


alleges that at that time the defendants. 


agreed to be bound by the same terms 
as Po Thaw and to re-convey the land to 
‘him at any time for Rs. 450. : < 


Both Courts below have held that this 


conveyance and that, therefore, the plaintiff 
is barred by -s. 92 of the Evidence Act 


from giving evidence to prove it and. have ` 


for that reason dismissed his suit. - 


Looking at the terms of para. 3 of the 

. plaintI think that the allegations made 
there, if established would amount to & 
substantial variation of the terms ofthe 
sale-deed. The plaintiff there sets out 
that Po Thaw asked him to transter the 
land absolutely but promised that there 
should "be no interest on the money and 
no rent for theland and that at.any timeon 
payment of Rs. 450 he would give back the 
land." These terms make the transaction 
indistinguisbable from an usufructuary 
mortgage as ordinarily entered into in this 
Province. There would perhaps be a dis- 
tinction in the fact that the agreement 
Apparently. does not create the relation of 
debtor and creditor and that 
confer no right of suiton Po Thaw either 
lor re-conveyance of his debt or to compel 
bale of the mortgage property. But it is 
vident that the plaintiff alleges that this 
agreement was a part of his transaction 
with Po Thaw, another part of which was 


is conVeyance,of the land to the latter’. 


Jf the question related to the conveyance 
‘to Po Thaw only, I should uphold the 
‘decision of the Courts below. 


But the plaintiff hes not sued Po Thaw. 
‘His claim is: against the defendants, who 
"Bre transferees of Po Thaw's interest, and 
it is based onan agreement alleged to have 
been made: by them with him at the time 
,of their purchase from Po Thaw, What 
the plaintiff really wishes to prove is what 
he alleges -in para. 4 of his plaint. and not 
what isalleged in para. 3, which is essential- 
ly only explanatory. The plaintif was not 


:B& party to the sale deed executed by Po - 


Thaw in favour of the defendants, and, 
therefore, s. 92 of the Evidence.Act does 
.not apply and does not debar him from 
, proving the agreement that he sets up, 


The cage is in fact very similar to that of 


it would ' 


Hs 


. Maung Kyin v. Ma Shwe La (1) which was 


decided by ihe Privy Council and on the 
authority, of that case I think that the 
decisions of the Courts below are wrong. 

T, therefore, set aside the judgments and 
decrees of the Courts below and remand the 
case to the Township Court for disposal on 
its merits, Appellants willbe granted a certi- 


agreement would modify the terms of the. ficáte for the refund of the Court-fee paid 


on this appeal. The. other costs of this: 
appeal and all the costs in the District 
Court will be costs in; the suit and will 
follow the result. : LEE 
“ANJA. Case remanded. 
(1) 42 Ind. Oas. 612; 9 L. B. R. 114; 15 A. L. J. 825; 
33 M. L. J. 648; 3 P. L. W. 185; 6 L. W. 717; 22 0. W. 
N. 257; 23 M. L. T. 36; 27 O. L. J. 175; 20 Bom. L. R, 
278; (1918) M. W. N. 300; 45 O. 320; 11 Bur, L. T. 21; 
44LA.288 (P. O). 0 0 + ZEE ; 
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ALLAHABAD HIGH COURT, 
Civit Ravisrox No. 112 or 1927, 
June 28, 1927. 
Present :—Sir Grimwood Mears, Kr, 
Chief Justice, and Mr. Justicé Sen. 
Tan EQUITABLE TRUST Co. anv’ 
OTBERS— PLAINTIFFS--APPLICANTS 


tersus 
Hafiz MOHAMMAD HALIM & Oo, - 
— Deranpants—Orposite Parry. 

Civil Procedure Code (Act V of 1008, à 115— 
Order vefusing addition of atty—Revision~Inter- 
locutory order—‘Case decided'—Adding party whose 
cause of action is barred, legality of. : 

An order disallowing an application for addition 
of parties is an interlocutory: order’ and cannot, 
therefore, be interfered with in: revision under 
B. 115 of the Civil Procedure Code. : 

Umed Mal v. Chand Mal (1), distinguished, 

A mere interlocutory order does not amount tò 
a ae decided’ within the meaning of s. 115 of the 
Code, 5 

Budhu Lal v. Mewa Ram (5) Firm Lal Cha 
Mangal Sen v. Firm Behari Dur Chand t a 
Balakrishna Udayar v. Vasudeva Aiyar (7), relied 


on, 
It is not desirable to add or substitute us parties 


-to an action persons whose right to sue has already 


bealus Kevaldas v. Nathu B 
alidas Kevaldas v. Nathu Bhagvan (2), S 
Pattar v. Veera Raghava Pattar (S and akan 


.Pirbhai Virji (4), referred to. 


Revision from an order of the Subordinata 

J noge al a M 
r Tej Bahadur Sapru, Messrs, Ambi 

ee and B. B. Chandra, for the Here 
cants, s 

Mesers. B. E. O'Conor, K, 
and Shambhu Nath Seth, 
Party, . 


Ni; Kathy 
for the Opposite 


4- 
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JUDGMENT.—The facta giving rise 
-to the present application have been stated 
in First Appeal from Order No.53 of 1927*, 
just disposed of by-.us, and do not require 

. any further recapitulation. 
A preliminary objection has been taken 
by the opposite party that the application 
` for revision is not competent. It has been 
argued that the order in question is an 
interlocutory order, and that no “case” has 
been "decided" within the meaning of 


: B. 116 of the Codeof Civil Procedure, and . 


in consequence, no applieation for revision 
Jies to this Court. In answer to this con- 
."tention it has been argued that the appli- 
` Gants were necessary parties to. the action, 
gad the Court’ has committed material 
irregularity in the exercise of ita jurisdic- 
` tioa by disallowing.the petition, and there- 
by excluding à party whose presence was 
necessary in the action, and without whose 
presence the actioncould not be satisfactorily 

. decided. a 
"Reliance has been placed on Umed Mal 
v, Chand Mal(1) In this case the mort- 
gagee-decree-holder claimed possession of 
.a- certain plot of land by right of purchase 
under his mortgage-decree. The suit was 
directed against & third party, who hap- 
pened to be in possession. He contended 
that. the property belonged to the mort- 
gagor and had nof passed to the mort- 
gagee under his auction purchase and that 
the suit was bad by reason of non-joinder 
of the mortgagor.’ The first two Oourts 
decreed the plaintiffs claim but the Ohief 
Commissioner of-Ajmer and Merwara on 
revision dismissed the suit on two grounds, 
firstly, on a proper construction of certain 


material, documents which did not prove ` 


that the land belonged to the plaintiff, and 
secondly, the Court below had acted with 
material irragularity in the exercise of 
jurisdiction in trying the suit behind the 
back of the mortgagor. Their Lordships 
of the Privy Oouncil affirmed the decision 


oof the Ohief Commissioner, but in doing 


E ` 8 
RECO : 


bo they did” not lay down any broad pro- . 


position of law for the guidance of Indian 
Courts. They affirm the judgment of the 

' Ghief Gommissioher in view of the circim- 
stances of the cage The case was not remands 

(AY NO Tid.” Gas. 749,495 ALL, J. 61; A. LR. 1028 
& P.O. 342: 3, O. W.N, 989; 53.1. A. 271; 25 L. W. 90; 
(1927) M. W. N 84; 38 M.L T, 43; 28 P.L, R. 118; 

. 41 C, W.N, 413; 52 M. L. J, 9'8; 45 0. L.J...274: 
PB Le T, 251; 29 Bom, LR 193; 54 0, 338 
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ed by the Privy Councilfor further trial after 
impleading the mortgagor in exercise of 
any powers under O. I, çr. 10, cl. (2) 
of the Code of Civil Procedure, and as 
a matter of fact,no application was made 
in this case for amendmentof the claim 
by addition of parties, or substitution of 
other persons in place of the plaintiff 
even after the period of limitation on 
the original cause of action expired. In 
view of these facts the case, doés not 
appear to be of any great assistance to 
us. 
stitute as parties to an action persons whose: 
right to sue has already ‚become time- 
barred. See Kali Das Kevaldas v. Nathu, 
Bhagwan (2), Seshan  Patters v. Veera Ra- 
ghava Patter (3) and Fatmabat v. Pirbhai 
Virgi (4). ME 
The word ‘ease’.in s. 115 is more com- 
prehensive than the word suit.” But the 
word ‘case’ has not been defined by the 
Code. A meré ‘interlocutory’ order has 
not been held by the majority of this 
. Court to amount to a “case decided" within 
.the meaning of s. 115 of the Code of Civil 
Procedure, See Budhu Lal v. Mewa Ram 
(5). The. same view was taken by a Full 
Bench of the Lahore High Court in Firm 
Lal Chand-Mangal Sen v. Firm Behari Lale 
Mehr Chand (6). It is settled law that a find- 
ing on anissue or partofanissue not going to 
the rootof the Gdse cannotbe revised by the 
High Court under a. 115 of the Code of Civil 
Procedure. Inthe ceseof Balkrishna Udayar 
v. Vasudévt, Atyar (7) their Lordships of 
me ty Council are reported to have 
said : S nd 
. “It willbe observed that e.. 115 applies. 
to jurisdiction alone, the irregular exeroise, 
or non-exerciBs of it, or the illegal asa 
sumption of it. The section is not direct- 
ed against conélusions of - law or. fact in 
which the question of jurisdiction is not 
involved.’ | 


Q 15.215; Tind. Jut. 428; 4 Ind, Dec. (x8) 
(9.3 ud. Cas, 38; 39 M, 284; 19 M. L. J. 372; 5 M. 


[E B. 580; Chitty's 8. O. O. R. 527; 11 Ind. Det. 
(N. 8.) 389. : 
a €3 Ind. Cds. 15; 49 A. 564; 19 À. L. J. 558 
^ $ Bn E 

(6) 84 Ind. Cas. 289; 5 Tah. 288; A. T, R. 1924 Lak, 
. 425; 6 Lab, L. J, 558; 1 Lah Cas 36 (F. B.). 

(7) 40 Ind, Cas, 650; 44 I. A. 261; 13 A L. J, 045;2 
P.L. W. 101: 33M L. J. 69; 26 C. L. J. 143; 19 Bom, 
L. B. 715; (1917). M, W, N. 623; 40 M. 793; 6 L. We 
501; 22-0, W, N. 50; 11 Bur, L, T, 48 (P. QJ, 
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We hold that:there was -no wrong asg- 
sumption or irregular exercise: of juris- 
‘diction by the. Court. below. in dealing 
with „the. application, ‘dated the Sth .of 
November, 1926, 

The. result is ‘that .we. sustain the pre- 
‘liminary objection .and dismiss this -ap- 
plication. with- costs. M 

"AD Ne A, Application dismissed, 


x 


; ‘LAHORE: HIGH COURT, 7 
Civit Revision. Paritos: No. 471 oF: 1927. 
: Februaryi9,.1928, 
Present :——Mr. Justice Addison. 
GURDIAL. AND ANOTHE4--DREFENDANTS— 
f PETITIONERS 


Versus 
GANESH DAS-BHAGWAN. DAS 
AND ANOTHER—PLAINTIFFS— 
; "RESPONDENTS. i 

Civil Procedure Code (Act'V of 1908), ss. 115, 152— 
Decree in accord with judgment, amendment of— 
Amendment of judgment—Revision from order 
amending decree. - ; 

-Where a decree .is in complete, accord: with:the 
judgment it oinnot.be amended under. &, 152, Oivil 
Pronedure Code. Nor can a judgment be.amended 
under this section where there is no, clerical or 
arithmetical mistake, or error arising from accidental 
blip or omission, 

Where a decree which is in. accordance with the 
judgment is amended under s. 152, Civil Procedure 
n. the order amending the deoree is open to revi- 
: Bion. 

Petition “for revision: of'an order of the 
‘Subordinate Judge, Fourth Glass, Dera 
. Ghazi Khan,:dated the 2nd June, 1927, 

Me. Fakir Chand, for the-Petitioners, 
` Bakhshi Sain Das, for the “Respondents, 

-JSUDGMEN T.—The following pedigree 
` table. isonecessary.for this revision. ^ - 

LALA BAM. alias : 
AM OHAND 





Otiatla Rams “Bhoja Ram, Tole tn, 
: . widow | widow 
Musatimat Asi — Müsommat Wiren 
Bal. " 2n . 
Gurdial;  . 


- On the 29th June, 71926, a firm sued 
-Chatta Ram, Musammat :Asi ..Bai and 


‘Gurdial, who.was then a.:minor. under: the . 


guardianship of his mother Musammat 
Wiran Bai, for the recovery of Rs. .592. 11-3, 
"Two issues- were-framed ‘the:first’ being aa 
‘to whether. there: was. consideration :for-the 
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debt, the second being as to how much 


13? 


principal and interest-the, plaintiffs were 
entitled toand against whom. 1t was held 
in the judgment that the plaintiff firm 


: was entitled to the fullamount claimed with 
“costs against Chatta Ram personally and 
„against theother defendants to the extent 
-of the-estate of Tola Ram and Bhoja Ram 


which had comeinto their hands. It was 
specifically declared that the defendants 
other than Chatta Ram, were not personally 
liable. A decree was drawn up in these 


: terms. Execution was also taken out of this 
-decree and -once it-was amended at the 


instanceof the petitioner Gurdial. 

‘On the 14th July, 1926, the decree-holdera 
applied to the Subordinate Judge, who was 
the successor of the Munsif who passed the 
original decree,.to.the effect that the 
original suit had been lodged against a 
joint Hindu family and that the- decree’ 
had in some accidental way been only 
passed against the property of Tola Ram 


, deceased.and not the property of Lal Chand 


deceased. It was,.therefore, prayed that ` 
under the provisions of. s, 152, Oivil Pro. 
cedure Code, the'decree should-be amended, 
The Subordinate Judge -accepted this 
petition . and -ordered the. decree .to be 
rectified -by making the whole joint Hindu 
family property in possession of the defends 
ants, the deseendants.of Lal Ram, deceased, 
liable-for the-decretal -amount, Against 
this decision this revision-petition has been 


- preferred, 


It is quite-clear that the decree. drawn, 


"up was in accordance with the..original 
: judgment. ‘By the judgment::a: personal - 
- decree:was passed: against Ohatta: Ram,-but 
‘it was definitely -stated that there -wég 
‘mo personal: liubility.against. the other ` de- 
.fendants and that only, the.estates-of the 
deceased brothers:‘Bhoja Ram and" Tola^Ram 


in their hands would be liable. "The petic 
tion -of the decree-holders: that the :decrea 
was passed against the estate of Tola 
Ram byan accidental -slip -instead of 
against the: estate. of Lél^Ham alias Lal 


"Chand :was-obviously «false. The decieg 
“was in complete aecord with the judgment 


and, therefore, could not-be amended under 


.8. 152, Civil Procedure: Code. "There -wag 


no application -.to- amend “the judgment, 
but -I might here.state. that the judgment 
aleo could not-be amended under 8.:152,. 
Civil Procedure Code. "The judgment isa 
clear one and there: de-no -clerical or aritha 


metical mistake in: it and thereis no erreg 


/' "$8 


in'it arising from any accidental slip or 
omission.. lfthe judgment was wrong it 
wasnot wrong by reason of any accidental 
slip or omission. Thejudgment and decree 
must, therefore,, stand. This revision 
obviously lies as thé Subordinate Judge, 
Fourth Class, had rio jurisdiction in him to 
amend the decree. Hé-assumed jurisdiction 
which he.did not possess. 07 
I, therefore, accept the petition with 
Costs and setting aside the order of the 
“Subordinate Judge, Fourth Claes, amend- 
"ing the decree, direct that the decree shall: 
` stand as amended at the instance of Gurdial 
“on the 16th of February, 1926, 
Rs L, ' Petition accented. 


MADRAS HIGH COURT. 
Second CIVIL APPEAL No. 451 of 1925, 
f ` November 18, 1927, i 
Present:—Mr. Justice Wallace and 
Mr. Justice Srinivasa Ayyangar. 
|. KIZHAKKUMBRATH MOIDIN— 
| 7 DEPENDANT— APPELLANT 


vergus : 
KOYAMBRATH.MURKOTHKANDI 
~- PAKKI MUSALIAR AND OTHERS—  - 


f PLAINTIFFS—HRESPONDEÉNTS. 

Malabar Law—Karnavan—Powers of alienation— 
"Execution of kanom for paying debt binding on tarwad 
—Question whether transdctron was prudent, whether 
can be raised. 

Where a kanom is executed -by the Kernavan of 
& Malabar, tarward for the purpose of paying off a 
debt binding on the tarwad, the Court is not 
required to investigate with meticulous care whe» 
ther the transaction wasa prudent one or whether 
_there was necessity for entering into such a trange 
action for the purpose of raising the necessary 

“amount, MEN 
'* Koppasea Monon v. Kalliani Amma (2) and 
Abdulla Koya v. Mavileri Hacharan Nair (1), relied 


on. i 
' The karnavan of & Malabar tarward has large 
powers of management, 


Second appeal against .adecree of the 
District Court, North Malaber, in A. 8. 
"No. 572 of 1923, preferred against that 
of the Court of the District Mungit, 
iKuttaparamba, in O S. No, 38 of 1923. 

' Messrs, K, P. Krishna Menon and P, 
: Govinda Menon, for the Appellant, . 

Messrs. Hachara Menon and E. P. Rama- 

krishna Aiyar, for the Respondents, 


, JUDGMENT. —This 7 second appeal 
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has been filed by the 12th defend- 
ant the kanom in whose favour made 
by the Ist defendant. purporting to 


„act asthe karnavan of the suit tarwad was 


sought to be set aside. In .the trial Court, 
this kanom was set aside as a transacticn 
not binding on the.tarwad, Inthe Court 
of Appeal the decree passed. in .the trial 


, Court was confirmed. It has been found 


that the kanom was for a sum of Rs. 230 
and also that this sum of Rs, 230 wes 
necessary for the purpose of paying off a 
decree binding on the tarwad for the same 
amount. This is found by the lower Appel- 
late Court, It, therefore, follows that the 


‘raising of this amount for the tarwad has 


been found by the lower Appellate Court to 
be necessary. The only question then is 
whether the transaction of kanom made by 
the Ist defendant was a proper transaction, 
Both the lower Courts have taken the view 
that having regard to the term of the 
kanom and other possible means of raising 
the same amount for the  iarwad the 


transaction could not be regarded as a 
~- prudent transaction, 


We have been referred 
to two decisions of this Oourt reported ea 
Abdullah Koya v. Mavileri Hacharan Nair 
(1), and Koppassa Menon v. Kalliant Amma 
(2), It is clearfrom these decisions that 
the Court is nof required to go into the 
question and investigate with meticulous 
care & transaction being prudent or other+ 
wise if there was necessity for entering 
into such a transaction for the purpose.of 
raising the necessary amount. After all 
the karnaven has been recognised. in 
these two and other cases to have large 
powers of management, and to allow every 
transaction made or entered into by him 


: to be made the subject of any such examina- 


tion would virtually amount to a denial of 
that power of management, e must, 
therefore, set aside the judgment of both the 
lower Courts on the ground on which the 
judgment of the lower Appellate Court haa’ 
proceeded, namely, that it was not a prudent 
transaction, .We however find that the 
lower Appellate Court has not given any 
decision with regard to the other matters 
putin is$ue between the parties, especially 
regarding the powers of the Ist defendant 
on & construction of the karar, Ex, A and 6H 
the further question whether the 12th 


(1) 47 Ind. Cas. $45: 35 M. L. J. 405. 
(2) 75 Ind. Oas, 476; 45 M, L, J. 258; 18 L, W, 203; 
(1920) M, W:N. 897; A, I-R. 1923 Mad, 709, -> 
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defendant as alienee had any notice of the 
limitations contained in the karar. 

In the result,therefore, the appeal is 
allowed and the case remanded to the lower 
Appellate Court for disposal on the other 
questions raised in the case, The appellants 
here will pay to the respondents Nos. 6 to 
10, their costs of this appeal because though 
as plaintiffs they were struck off even in the 
trial Court before decree they have been 
unnecessarily made respondents in the 
Appellate Courts. Otherwise costs of the 
appellant and of the respondenta represent- 
: ed by Mr. K. P. Ramakrishna Aiyar will be 
provided for in the final decree to be passed 
by thelower Appellate Court. The Oourt- 
fee paid by the appellant in this Court will 
be refunded to him. 

V. N. Y. 

A. N. A, 


Appeal allowed: 
Case remanded. 


— a 


LAHORE HIGE COURT. 
MisczLLANEoO0sS First O:vin APPEAL No. 1470 
or 1927, 

January 25, 1928, 

Present: — Mr Justice Addison, 
GARIB OHAND-—APeELLANT 
verus 

EMPEROR —RESPONDENT, f 

Guardians and Wards Act (VIII of 1890), ss. 84 
(c), (d), 45 (1) (b) —Guardian's failure to.deposit money 
—Power of Court to impose fine. 

Section 45 (1) (b) of the Guardians and” Wards Act 
authorises a Court to impose a fine on the guardian 
only if he fails to pay into Court on a requisition 
under-s. 34 (d) the balance due on the account 
exhibited by him in compliance with a requisition 
under s. 34 (c) and does not authorise imposition of 
fine for failure to deposit any other sum. 
i vadam Panja v. Mahesh Chandra Pal (1), £ol- 
owed, 4 

Miscellaneous first appeal from an ordet 
of the Senior Subordinate Judge, Feroze- 
pore, dated the 28th April, 19:7. 

Mr..Chandar Gupta for Mr. Fakir Chand, 
forthe Appellant, = 

Mr. C. H. Carden Noad, Government Advó« 
cate, for the Respondent. 

JUDGMENT.—4A guardian put in a 
petition in the Oourt on the 24th of 
March, 1927, to the effect that he had 
collected Rs, 15,00) belonging tothe minor 
from Gurdial Mal, which should be de- 
posited ata proper rate of interest and 
that he would be responsible for it. Upon 
this the Oourt ordered that he should 
putthe money in fixed depositin the 
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Panjab National Bank on or before the 
28th of April, 1927. On the 26th of April, 
the guardian appeared and stated that he 
had not brought the money as the mother 
of the minor did not wish it to be deposited 
in a Bank, Shesubmitted an application 
that it should be lent out ata higher rate 
of interest with the help of the: minor 
who had reached the age of 18 years. This 
obvicusly was not-contumacious refusal to 
carry out the Court's order. The Court, howa 
ever, at once fined the. guardian Rs.50 for 
not having carried out its orders and it fur- 
ther directed that-he would be fined 
Rs. 10 a day until he deposited the money. 
Against this decision this appeal has been 
preferred. 

The appeal must . obviously be ‘accepted, 
In the first place Court had no power 
under s, 45 (1) (b) to impose the fine in 
question, Thatonly authorises ‘.a Court 
to impose a fine on’ a guardian if the 
guardian fails to pay into Court on a ree 
quisition under s. 34 (d), the balance due 
on the account exhibited by him in 
compliance with a requisition under 
s.d4(c) and not for failure to deposit 
other monies [Jagannath Panja v. Mahesh 
Chandra Pal (1). In the present case 
there was no requisition under s. 34 (c) 
andthe orderof the Court was illegal. 

In any case the action of the guerdian 
was not contumacious and when the Oourt 
passed its order he at once deposited. the 
money that very day, namely on the 28th 
April, 1927, in the Imperial Bank. He had 
nointention of keeping the money and 
his aetion was taken in the interest of the 
minor, .Forthis reason also I accept this 
appeal. 

There is still a third reason. He was 
given time up to the 28th April, 1227, to 
deposit the money and he did deposit 
the money on the 23th April, 1927, The 
Oourt's action in fining him was, therefore, 
premature and the appeal must be &ccepted, 
for that reason also. 

For the reasons given I accept this 
appeal, set aside the order of fine passed 
by the Court upon the appellant and 
direot that it shall be refunded to him if it 
has been paid, : 

R. L. Appeal aecepted, . 


galt) 36 1nd. Cos, 206; 25 OL, J, 149; 21 O. W, N 
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.MADRAS HIGH COURT. 
: Civin REVISION FEriTION. No. 512 
i oF 1926, 
November 9; 1927, 
"Present: —Mr. Justice Devadoss, 
| Ten’ CANNANORE MUNICIPAL 
OOUNGOIL.; THx0t Gx, 118 CHAIRMAN, 
Rao Savip K. CHANTAN AVERGAL— 
` "  DasENDANT—PETITIONER 


versus ay 
PUTHIYA VALAPPILE KUNIYIL 
ANANDAN-PLAINTIFF— RESPONDENT, 

Madras District Municipalities “Act (V of 1920), 
Sch. V, cl. (q/—Handlooms,.whether "machinery" — 
Assessment, legality of. ; 

Handlooms which are worked without steam power 
or electric power but only with the hand cannot be 
called machinery within the meaning of cl. (g) of 
Sch. V..of the Madras District Municipalities Act. 

Petition, nader s. :25 of Act IX of 1887, 
praying the High Oourt to revise a decree 
of the Oourt of the District , Munsif, 
Cannanore, in 8' O. B, No. 1185 of 1925, 

Mr. N, Govindan, for the Petitioner. 

Mr, M. C. Sridharan, for the Respond- 
ent. 


.dUDGWENT.—The only point in this 
Selvil révision petition is whether .hand- 
looms are machinery within the meaning of 
“Sch. V. el. (q) of the District Münicipalities 

-,Act, The Municipality of Cannanor assessed 
the respondent:in respect of two buildings 
‘belonging: to him in which he had a 
Mumber-of looms. He paid the assessment 
:Bnd-efterwards filed a. suit in the District 
.Munaif's Court for the ‘recovery of. the 
‘amount on the ground that it was illegally 
levied from bim. The-District Munsif: gave 
a decree to the plaintiff, and the Munici- 
pality bas preferred this revision petition, 

"Tae only question for consideration -is 
“Whether .handlooms are machinery within 
the meaning of cl. (q) of Sch, V, The con- 
tention of Mr. Govindan for the petitioner 
4s that itis machinery; or, even if it is not 
to. be - treated as such the Municipality 
having bona fide assessed the respondent 
and having complied with all the formali- 
ties required by the Act, the respondent is 
not.entitled to get back the amount paid 
by him. The question in this case is not 
whether the Municipality has complied with 


the law, but whether it can levy an assess- . 


ment in- respect Of handlooms which do not 
come within the meaning of al. (q) I do not 
Xhink-that haidlooms which are -worked 
without steam power or electric power but 
: enly with the hand can becalled m «ahinery 
“prithin the meaning of al, (a). Tf the hand- 
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loom is machinery then it might be con- 
tended with some show of reason that the 
charka and Singers Sewing Machines are 
machinery. Ido not think it was ever the 
intention of the Legislature that small band- 
looms and industrial implements and 
tools should be assessed under the Act. 
Mr. Justice Jackson ina recent case held 
that looms were not mechinery In the 
view I take of the word ‘machinery’ I do not 
think the Municipality was justified in 
levying the assessment, The judgment of 
the lower Court is correct and the civil 
revision petition is dismissed with costs. 

Y. NY. Petition dismissed 


NAGPUR JUDICIAL COMMIS» 
< SIONER'S COURT. 
First Civin APPE.L No. 35 or 1927, 
December 13, 1927, 
Present}—Mr, Findlay, J. C, 
VENKAT RAO— PLAINTIFF 
—APPELLANT 


versus 
COLLECTOR or NAGPUR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), a. 80—Uostt 
—Discretion—Reasons for devision—Joint trial of 
Bults—Seporute costa. 

In normal, circumstances, the Court has, under 
the Civil Procedure Code, a wide discretion in 
awarding costs, but when a discretion is exercisetl 
‘of allowing greater or less costs than are normally 
‘applicable to a particular suit, the Court ought to 
mention the reasons for passitig such an order ih 
ofder to show ‘that there has been a conscious exercise 
of the discretion, 

Where cases are tried together for the sake of 
Sonvenience, if each case stends or falls on its merits 
and thereis no joint or common interest, Rule XI of 
the Civil Circular has no ‘application and separate 
set ‘of ‘costs has to be allowed. L i 

Appeal against an order of the Additional 
District Judge, Nagpur, datéd the 28th 
November, 1926, in Miscellaneous ‘Judicial 
Case No 4y of 1925. ‘ 

‘Mr. W.: H. Dhabe, for the Appellant. 

Mr. V..D. Kale, for the Respondent, 

: JUDG MENT.—The facts of this ease 
are sufficiently clear from the lower Court's 
order and Lam only concerned here in the 
present appeal by Venkat Rao- with the 
question of costs. le has-been urged on 
behalf of the appellant that costs have been 
wroagly calculated and that he, in particular, 
has b3ensaddled with Rs, 505-12. It may 
at oaea” ba~ ‘stated ‘that the Pleader for the 
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respondent has admitted that the inclusion 


ofthe same item of Rs 5.19 m the. amount. 


of costs payable by all four. applicants was 
& mistake &nd.the applicant appellant. is 


only liable for Re. 17 thereof, viz., a fourth, 


case .. 18. 
that, under the orders contained in Judicial: 


part, The applicant appellant's 


Commissioner's Circular II-4, Rule VIII, the 
fees should have been calculated at ones 
fourth of the ordinary rates and.that thua 
theapplicant-appellant would be liable for 
one-fourth of Rs. 500, viz, Ra, 185, which. 
together with Rs, 1-7 makes a total of 
Rs, 126-7, E 


On behalf of the respondent it haa been. ` 


urged thatit is not for the Court to interfere 
with a.diecretion which has been. duly 
exercised by the lower Court, I can find 
no proof, however, that. there. was any 
deliberate or conecious exercire of discretion 
by the-lower Court in the matter. 
normal ‘circumstances, the Court has, under 
the Civil Procedure Code, a wid e.discretion 
in- awarding costs, but when a discretion 
is exercised in the way of allowing greater. 
or‘lesa costs than are normally applicable 
to: a particular suit, one expects to. find 
mention thereof and 


connected.. judgment or order, 
reason, therefore, for allowing. costs at ful] 


rates in the present case, whereas, under.the. 
Circular. Order applicable, normal. costs 


at’ @ quarter rate should. ordinarily be 
allowed: The present appeal, therefore, 
succeeds and the lower Court's order as to 
costs will be modified by the substitution 
of Rs. 126 7 for Rs. 50512 in the amount 


_Fayable by, the appellant Venkat Rao to. 


the Colléctor. 

A further argument was, however, 
advanced on behaif of the present appellant 
in: the petition of appeal to the effect that 
only a single set of costa should have been 
allowed to the Collector in respect of all 
four applicants; in other words, .in this case 
the applicant-appellant would only be 
liable for Rs, 25 costa, being a quarter of 
the amount of Rs, 100 which I have held. 
the Collector is entitled to recover. In the 
connected case of Sitaram Krishna Padhay, 
some argument was offered by his Counsel 
in support of this position, which,. however, 
seems to me to bean utterly untenable 
one, It cannot be said that the four 
applicants had any joint or common interest 
in the plots concerned, although the cases 
were, for conveniende Beke, tried tegether, 
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of. the reasons. for. 
paesing'any special order thereanent in the. 


I. sea no. 


nt 
Each.-csee:8tood ov fell on its own merite, . 
and. the. allegations offered by the different 
applicants differed greatly in detail, The 
osses nre only too obviously : ones to . which 
Rulé-XÍ of the Oivil Circular has no aps 
plication. whatever, and this contention of. 
the. appellant. is. an, utterly. untenable: 
one,.. 

I may:.edd thatit has-been suggested: 
on behalf of the respondent that no appeal 
liy in: connection with the mereimatter of 
costs. such. ag we.are concerned. with in the. 
present cage, and an‘old decision, 8reemutty.: 
Bamasoondaree Dabee v. W, Verner (1). has: 
been referred toin this connection. I do: 
not, however, find it necessary: to discueg. 
this..question for: the simple reason that, 
if: no“ appeal lay, “it would. have been 
competent for this Court to entertain. the 
present appeal as an. application for revision. 
and.there:-would have been every ground; 
if! any question’ of: limitation . arose, for 
giving the benefit of s. 14 of the Limitation: 
Act tothe present apprllant, . 
~ The lower Court's order, will, therefore, 
be modifled:as stated in para, 2 above,- In 
viw.: of the. partial success and. partial 
failure of the appellant im. this Court, costs 


here will be borne as incurred. . 


G-R.D ` Order modified, 
(iy 22 W. R. 136; 13 B, L. R, 189, 





LAHORE HIGH COURT. 
First Civit Apres, No 1202 o7.1923;. 
January 1/, 1928. 
Present: —Mr. Justice. Harrison. 
and Mr, Justice Tek Chand, . 
ALLAH RAKHA AND OTHERS, 
Minoxs, THuovcH MUHAMMAD 
RAMZAN--DEFENDANTS—À PPELLANTS 


versus 
ALI MUHAMMAD— PraivrIF—HAKAM. 
- SINGH AND o1HER«, Re PRESENTATIVES 
, oF TARA SINGH. Deckaszp, 
— DarEND-N18— RESPON DENIS: 
Muhammadan Law-—-Gift, essentials of—Gift by. 
guardian to minor— Possession, necessity of-—Property 
tn possession of tenants—Completion of gift—Inter- 
pretation of documents—Documents must be construed 
as a whole 
Under Muhammaden Law it is essential to the 
validity of a gift that there should be 
(i) a declaration of gift by the donor; 


(i an acceptance of thé gift by the donee, express 
or implied; sad i 
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(iit) it should be accorspanted by such delivery of’ 

ene aa the gifted property is gugeeptible, [p. 
col. 2. 

‘It is sottled law that registration of a deed satisfies 
the firat condition and is tantamount to a declaration 
by the donor but it does not cure the want of 
delivery of possession. Ordinarily a gift of immove- 
able property of which the donor. is in actual pos- 
session is not complete unless he physically departs 
from the premises with all his goods and chattels 
and the donee formally enters into possession. But 
where the donee is a minor and the donor is either 
the guardian of the donee or stands in loco parentia 
to him, no change of possession is necessary to come 
plete the gift. In such a case a mere ‘declaration by 
the donor is considered sufficient, provided it can be 
inferred from the surrounding ciroumstances that 


the donor had areal and bona fide intention to make ` 


the gift. Ifthe donor is in actual possession ofthe 
gifted property the law will be satisfied without 
change of possession and will presume the subsequent 
holding of the property to be on behalf of the minor, 
But this rule does not apply where the donor is not 
in actual possession. In such a case the mode in 
which the father deals with the profits would be 
important as regards the bona fides and completeness 
of the gift as throwing light upon his intentinns. 
When the property isin actual possession of the 
tenanta, they must be asked to attorn to the donee, 
otherwise the gift will not be complete. [p. 743, col. 
2:p 744, col. 1.] 
: Ameeroonnissa Khatoon v. Abedoonnissa Khatoon 
(1), Rahiman Biv. Mahomed Fatima Bibi (2), Sub- 
bramania Ayyar v. Mulla Veettil -Assan Koya (8) and 
Alamanayakunigari Nabi Sab v. Murukuti Papiah 
(4), referred to. Vd a! dot 

It. is an established canon of interpretation of 
documents that too much stress should not be laid on 
a word here or a word there, but the intention of 
the author isto be gathered from the document as 
& whole. [p 743 col 2] 

First appeal from a decree of the 
Senior Subordinate Judge, Sialkot, dated 
the 6th March, 1993. - 

The following statement of facts is 
taken from the judgment of Tek Ohand, J.: 

“The parties to this dispute are Tarkhana 
of the town of Sialkotand are admittedly 
governed by Muhammadan Law. Their 


relationship will appear from the following 
pedigree table :— 


HASSAN MUHAMMAD 





- | 
Ali n CONES Wali Muhammad. 


Muhammad 

plaintiff, Ramzan, 

L defendant 
j No. 4. 
[OL re e: 
uiu 2nd wife 
f by | 
Allah Rakha? Allah Ditta, Rahmat Ullah, 

defendant defendant defendant 
No. 1. No. 2: No. 3. 


ALLAH BARRA T, ALY MÜBAMMAD, 
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On the 11th of June, 1919, Hassan Muham” 
mad, who was then 77 years of age, executed 
and registered & document, described as 9 
deed of settlement (Kx. D 1) whereby he 
kept certain properties for himselfand his 
wife and distributed others among his sons 
Wali Muhammad and Muhammad Ramgan 
and his grandsons Allah Rakha, Allah Ditta 
and Rahmat Ullah minors. (defendants 
Nos, T to 3) sons of Ali Muhammad, giving 
no share to Ali Muhammad at all The 
material portion of the deed is es 
follows: i : 
"Ali Muhammad, my son, does not carry 
on apy business, He wastes money, Tia 
said Ali Muhammad bas got three miiy 
sons, namely, Allah Rakha, Allah Ditta e1.d, 
Rahmat Ullah. Hence I declare all the 
three sons of Ali Muhammad as my heirs in 
place of Ali Muhammad, I have now, in 
order that after my death no dispute of 
any sort might arise among the said near 
relatives of mine.,........ DM „divided my 
property mentioned above among them in 
my lifetime, I have given the entire house, 
No. I, one-half portion of house No. 2, and 
Ihata No.5 with sixteen shops and one 
entire housé to Muhammad Ramzan, my 
eldest son. I have given the entire house, 
No.3 and the entire Jhata No. 6 to Allah 
Rakha, Allah Ditta and Rahmat Ullah 
minor sonsof Ali Muhammad, and one-half 
portion of house No. 2 to Wali Muhammad. 
As I have given the larger portion to 
Muhammad Ramzan and the smaller 
portion to Wali Muhammad, the former, 
will pay Rs. 2,000 (Rupees two thousand). 
in cash to the latter by instalments 
of Rs. 15 per mensem. House No. 4 
shall remain with me and my wife 
Musammat Mehtab Bibi, and Muhammad 
Ramzan shall minister tomy and my wife's 
wants. I have, therefore, executed this. 
deed of settlement so that it may serve as. 
an authority.” | . 
It is important to note and both parties 
are agreed as to this that the house No. 3 
and Ihata No. 6 given to the minor grand- 
sons (defendants Nos. lto 3) were at the 
time of the execution ofthe deed in the 
actual possession of tenants who had pre- 
viously attorned to Hassan Muhammad. 
About three months later, on the Ist of 
September, 1919, Hassan Muhammad 
executed another document (Ex. P. 1) 
described as a deed of gift, by which he 
purported to revoke the former deed of. 
settlement dated the 11th of June, 1918, on 
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the ground thatit was "opposed to law" 
and reoiting that it had. not been acted 
upon aud he had not parted with possession 
of the property at all, By this deed he 


distributed his estate: among his three’ 


gans, including Ali Muhammad to whom 
he now devised the house No. 3 and Ihata 
No. 6, which he had formerly bestowed on 


Ali Muhammad's minor sons defendants: 


Nos. 1 to 3. l 

Hassan Muhammad dieda few months 
later and soon after his death Ali Muham- 
mad mortgaged the Ihata to Tara Singh 
defendant No.5. He also advertised the 
hata for sale, but Muhammad Ramzan 
(dufendant No. 4) purporting to act on 
behalf of Ali Muhammad's minor sons 
(defendants Nos.'1 to 3) published counter- 
notices declaring that the Ihata’ belonged 
to the minors under the deed of settlement 
dated the llth June, 1919, and that Ali 


Muhammad had noright to alienate it. 


Ali Muhammad retorted by instituting the 

prasent suit on the 24th of January, 1922, 

claiming a declaration that he was the 

owner of the Jhatq and that his sons, 

defendants Nos. 1 to 3, and Muhammad 

Ramzan, defendant No. 4, hadno right to 
_ Interfere with his right to sell it. 

On the pleas of the defendants, the follow- 
ing three issues were framed :— ' 

l. Whether Hassan Muhammad validly 
transferred the Ihata in dispute in favour of 
the minor defendants ? 

2. Whether Hassan Muhammad cancel- 
led the deed, dated the lith of June, 1919, 
and is the act of cancellation a valid one ? 

3. To what relief is the plaintiff en- 
titled ? 


-The learned Subordinate Judge finding. 


issues Nos. land 2 in favour of the plaint- 
iff, has decreed his suit and defendants;Nos. 
1 to 4 have appealed.” 


Mr. Ghulam Mohy-ud-Din, for Chaudhri 


Zafrulla Khan and Mr, Devi Dayal, for 
the Appellants, 


Lala Mool Chand, R: S, and Mr. Beni: 


Parshad Khosla, for the Rospondents. 
JUDGMENT. 


Tek Chand, J.—/[His Lordship stated 
the facts and proceeded as follows: ]—The 
. two points which have been argued before 
us are :— l 

(1). Whether the deed of the llth of 
dune, 1919, wes & Will or & gift, and 


- ot t. 
“ALLAH RARHA €; ALT MOHAMMAD, 
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(2) if the latter, whether it was valid: 
under Muhamma ian Law, 

In gupportof his argument on the frat 
point, Mr. Moo] Chand for the - plaintiff- 


' respondent relies on the fact that in the’ 


deed the beneficiaries are described aa’ 
“ heirs “ and the motive for executing the' 
deed isstated to be that ‘after his death. 
no dispute of any sort might arise,” In my 
opinion the use of these expressions in tha’ 
deed does not warrant the conclusion that it 
was a disposition of a testamentary nature. It: 
is an established canon of interpretation of 
documents that too much stress should not 
be laid on a word here or a word there, but. 
the intention of the author is to be gathered 
from the document asa whole, The operas’ 
tive portion of the deed in question bag. 
been reproduced above and reading it as @ - 
whole it cannot be said that the dispositions: 
madeinitare ofan ambulatory character 
intended to take effect on his death. He 
expressly stated that he was distributing the. 
bulk of his estate among the beneficiarieg' 
‘ia his lifetime ' and kept icy himself oniy- 
one house. There can, therefore, be na 
manner of doubt that (if it is otherwise: 
valid) the deed was a transfer inter vivog 
and nota Will. I, therefore, agree with, 
the lower Court in. holding that this deed 
was a deed of gift? 


Coming now to the validity of the gift it 
is admitted that the deceased being govern- 
ed by.Muhammadan Law possessed the. 
power to gift his property to any one he 
liked. It is, however, contended on behalf of 
the plaintiff-respondent, and this contention. 
has found favour with the lower Court, that 
the giftin question was not accompanied. 
by delivery of possession and being thus: 
imperfect was not complete and was in-: 
effectual to pass title to the defendants-ap- 
pellants. It is admitted by both parties 
that under Muhammadan Law itis essential . 
to the validity ofa gift that there should be 

(i) a declaration of gift by the donor, 

(ii) an acceptance of the gift by the 
donee, express or implied; and j 

(iii) It should be, accompanied by such - 
delivery of possession as the gifted pro- 
perty is susceptible of. 


It is settled law that registration of a deed 
satisfies the first condition and is tantamount 
to a declaration by the donor but it does. 
not cure the want of delivery of possession, . 
Ordinarily a gift of immoveable property, 
of which the donor is in actual possession, i8 ^ 


i 


"a 


rot-complete unless -he -physically departs 
from the premises with all his goods: and 
chattels and- the donee formally enters into 


possession. . But where. the donee is a minor : 


Bnd the donor is either the guardian ofthe 
donee or stands in, loco- parentis.to him, no 
change of possession is ‘necessary to: comp» 
lete. the gift. In'such:a -case a.mere. dece 


laration by the donor -is.considered suffici- 


ent, provided it. can . be. inferred from the 
surrounding circumstances - that the danar 
had.a real and: bona. fide, intention to make 
the gift. . See Ameeroonnissa Khattom v, 
Abedoonnissa Khatoon (1), If the donor is 
in actual possession of? the gifted property 
the law will be satisfied. without change of 
Seria and will presume the subsequent 

olding of the property to.be on. behalf of 


the minor.: But this .rule. does not apply. 


where the donor i$ not in actual possession, 
In such a case as observed’ by Sir Barnes 
Peacock in the.case above cited "the.mode 
in whichthe. father dealt with the profits 
would be important as regards the bona 

des and completeness of the gift as throw- 
ing light upon his intention." It. is laid 
down. in.the Fatawa:Alamgiri quoted in 
Baillie's Digestof Muhammaden Law, second 
Edition, page 538 that * the gifv of a father 
to his infant child is completed -by the con- 


tract; and it makes no difference whether the. 


subject of the gift be in his own hands, or 
in deposit. with another, But if it be in 
the hands of an usurper or.of'a pledgee- or 
ofa ténant who has hired it, the gift is not- 
lawful for want of possession.” 


A case-very similarto the present one is: 


Rahiman Bi v. Mahomed: Fatima Bibi (2), 
where Mr, Justice Tyabji (Sir Arnold White, 
. Q;J. concurring) held that: “the presump- 
tion that after the gift bya father to his 
minor son ‘possession’ by the father must be 
déemed to be on behalf of the son, cannot be 
extended to cases where the- property is of 
such a nature that-a-mere: physical control 
over it is not thé only indication às to the 
ownership of the‘ property" and in cases 
. where the property is in- actual poseescion 
of the tenantsunless itis completed by the 
tenants being acked to attorn to the donee." 
Similarly in Subramania Ayyar v. Mulla 
Veettil Assin Koya (3) it, was pointed out 
that" the mere registration of the deed of 


(1) 23 W. R. 208; 15 B. L. R. 67; 2 I. A. 87; 3 Sar. P. 
0. J. 493; 3 Suth P: O. J. 87 (P. G.).. 

Qi 23 jaa: Cas 651: 15 M. L. T, $45. 

4; (3) 49 Ind. Cas. 201;.35-M. L. J. 541; 8 La W, 559; 24 
MME BBT) QT) Mi W, SLT "C 
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gift. will not-be sufficient evenifthe donee... 
is a minor son or grandson under the-: pros. 
tection of thie.donor unless it.ia shown that.. 
the minor has the benefit:uf.the pioduce of. 
the property.insuch . a .manner as:-would: 
indieate.that a transfer- of ownership has. 
been made." To'the rame effect is Alamas ` 
nagalunigari Nabi Sah v.. Murukuti Papiah, 
(4), where it was . held. that ‘where: the 
donor himself is in possessjon of:.the. pros: 
perty gifted, there:muset be some act of 
his, which must show: that he- intended to. 
hold the property on- bebalf of.the minor; 
where there is no.such act, the presump- 
tion ie that henever intendedto muke any, 

ift". 
4 This being the legal position, it must 
now be ascertained: whether from the mae 
terials on the- present record, a real end. 
bana fide intention on the part of. the donor. 
Hassan Muhammad can be inferred with ree: 
gard to the house and Jhata. which he pur: 
ported to devise: in. favour: of defendants 
Nos-1to. 3, Itis admitted by their learned 
Counsel that no deed. of rent in respect of 
these properties was : executed in -their 
favour, noris there anything to show. that 
the rents. were ever collected on their be-. 
half or spent fortheir benefit, There ia no 
satisfactory evidence.thst the gift had been 
completed even with regard to the. proper- 
ties gifted to the .other: beneficiaries.. The 
only document on.which reliance is. placed. 
is a receipt (Ex. D 5). purporting to- have: 
been executed. by Wali.Muhammad that he 
received. Rs. 15 from Muhammad. R..mzan. 
in August, 1919, in. accordauce- with the 
terms of the tamliknama in question, But 
this receipt has not been proved and ‘is not: 
legal evidence in the case. The oral evi- 
dence which has been ‘discussed ' in . detail 
by thelower Court is: worthless: and is, in 
any'case,'insufficient to support the -appel- 
lants’ case. It appears that the-deed: of. set- 
tlement was-exeeuted. by, Hassan.. Muham- ` 
mad asa-threatto hisson,Ali Mühammad;,, 
who was not doing any business.at the. time- 
and. with whom:he-was evidently: displeas- 
ed. Itwas a-mere paper transaction which 
was notacted uro: and which lacked one 
uf the elen ents: essential: for its validity 
under Mubammadan Law, that the donor 
bad.a real and bona fide intention: to trans- 
fer t.tle, f 

I would, therefore, uphold the judgment. 


(4) 80 Indi Cn5;.430] 28 Mi Ta Jy 738i 
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end decree-of the: lower Courtand dismiss. 
this appeal with costs. ; 

' Harrison, J.—J agree. 

€ ` Appeal dismissed, - 


it > 


NAGPUR JUDICIAL COMMIS- 
SIONER'S. COURT.. 
Firar OL APPEL No. 23 op 1927, 
, January 9, 1928. i 
E Present :—Mr, Findlay, J O.. 
PANDURANG. FATE—AEPLIOANT— : 
APPELLANT. 
ver sus ‘ 
COLLECTOR, NAGPUR-—ReEsponpent, . 
Land acquisition—Valuation of land - General prine 
ciples—Acquisition of portion for construction of 
latrine—Presumption of - deterioration of remaining 
portion in value. — |  - : 
. Compensation should be awarded in land acquisi- 
tion proceedings on the basis of the value to the 
owner of tho property in its aotual condition at. the 
time of expropriation. with all its possibilities, ex- 
cluding any advantage due to the carrying out of the 
scheme for the purpose for which the property is 
compulsorily acquired [p. 745, col. 2.] |, . 
Where a. portion ofa plot.of land is acquired for 
the construction ofa public Jatrine there is & pre- 
sumption that the acquisition will directly tend to 
reduce the amenity of the land as a whole. [ibid.| 
. Appeal against an order of the Addi- 
tional District Judge, Nagpur, dated. the 
12th November, 1926, in Miscellaneous Judi- 
cial Case No, 26 of. 1925. . 
Mr. M: R; Bobde, for the Appellant. 
Mr. N. R. Alekar, for the Respondent. 


JUDGMENT.—The facts of this case 
are sutħciently clear from the order of the 
lower Court. The only question involved 
is whether a higher rate of compensation 
than 4 annas.per square foot should have 
been allowed:.in.connection. withthe acqui- 
sition of the site.in question. 
acquired for the-erection’of à publie latrine 
by the Nagpur.Municipal Committee. In 
the lower.Court the appellant's position was 
that the market value of the: land was not 
Jess than, Ra. 1 per square foot, On ap: 
peal it has been suggested on the evidence 


that at least 8 annas per square foot-would: 


be a proper rate, but actually, on: the Court- 


fees paid, approximately a rate of-7 annas- 


has been adopted. 


The prineiplé, on.which compensation : 


should be awarded in a .case. like the pre- 
sent, has been. succinctly stated by their 


Liordehipe of the:Privy Oouncil im Narsing’ 


D 7 4^ A 
PANDURANG FATH; V: COLUROTOB, NACEUR. 


The site-was - 
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Dus v. Secretary, of State for India (1), 
n principle may. be. enunciated as fol 
ows :— . 
`“ |t ie the value.to the seller of the pro- 
perty inits actual condition at the time of 
expropriation with all its existing. advant- 
ages: and with all its: possibilities, exe 
cluding any advantage due to the carrying 
out of the scheme for the purpose for whieh 
the property is compulsorily acquired.” 
Admittedly, the-total area involved, viz. 
88.600 square feet, was: bougnt by the aps 
pellant in 1922 for Rs. 7,000, which gives a 
rate of approximately 3 annas per square 
foot. - Itis ia evidence.that the fractional ' 
portion acquired by the Municipal Com- 
mittee is the most ineligible.portion of the 
land, and it has been. suggested. on behalf 
of the respondent that the fact that the Jand 
was allowed to lie vacant until now ‘bar the 
erection of temporary huts and the like ig 
the strongest possible: proof that the site. 
does not command anything like ‘tha: value: 
which the appellant now avers is the corm 
rectone, Therecan be no doubt, however 
but that the acquisition of a portion of the 
site, viz, that situated. ina corner thereof 
tends to reduce.the: amenity ofthe rest of 


‘the land in view of the. fast that a. public. 


latrine is.to.be erected thereon: The-sug- 
gestion made on behalf of the respondent: 


“that the public latrine will be.a convenience 


to the people in the. locality and to poten- 
tial occupiers ofthesite in future seems to 
me to be one which. is wholly unsustainable 
and prima facie lam of opinion that the 
presumption must be that the fact’ that the 
site in dispute is to. be used for a publie 
latrine, tends directly to reduce-the -ameni- 
ty of the land of the appellant as a whole, 
zu vies " * 


| The case is thus one in which there are 
in reality, very poor materials on. which to 
form an estimate of the value of the aite. 
The evidence produced by the appellant is 
grossly exaggerated, and the only witness 
who seems to me: to. be at all a reliable 
guide, is Motilal (A. W. No. 7) On the other 
hand, the evidence for the Oollector is, if 
notinapposite, somewhat slight and vague. 
We are, therefore, left with the following 
facts, viz, that the appellant had acquired 
thelandfor,roughly, 3 annas per Square 


(1) 86 Ind Cas. 556; 6 Lah. 69 at p. 72: 2 
D 80. W. NI ARM. LL 386; A p R Toas 
0, 91; L. R. 6 A. (P. 0) 64; 27 Bom, Lu Ry 738: 8 
W, N. 822; 82.2, A, {ai (8. Gia rs ee 
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foot in 1922, and that sinde then the ereo- 
tion of the Model wills and the general in- 
dustrial and economic development of Nag: 
pur make it extremely probable that prices 
havein the meantime rather risen than 
fallen. In favour of the appellant there is 
also the fact that the acquisition of a portion 
of his land for the purpose of the erection 
ofa public latrine must obviously re-act 
unfavonrably on the amenity of the rest 
of his land. As against these considera- 
tions, there are the following points, which 
are undoubtedly favourable to the position 
taken up by the respondent, viz., that for 
. Eeven years the appellantihas failed to make 
Buy proper or adequate use of his land, or, 
in other words, to take advantage of the 
highly favourable conditions which, on his 
allegations, existed as regards it. The re- 
sult is that experienced officials like Yado- 
rao Deshpande (0. W. No. 1) estimate the 
value of the land at 4 annas per square foot. 
It is noticeable that. according to the evi- 
dence of Motilal (A. W. No. 7), he is un- 
aware whether the land, on which the 
latrine stands, is on a high or low level and 
apparently, even if it had been on a high 
level, his valuation would be 8 annas per 
square foot. The evidence goes to show, 
however, that the site acquired ison a low 
level and a most ‘ineligible portion 
of the appellant's land. In other circum- 
stances, I should have been prepared, 
to accept the "valuation of Motilal (A. 
W. No. 7), butin view of the above fact, 
Tam compelled to hold that his valuation 
is a somewhat high one, and it seems to ma 
that, if, we adopt the mean between the rate 
relied on by tbe Collector, viz., 4 annas, and 
the rate estimated by Motilal (A. W. No, 7). 
wewould arrive at a figure, viz, 6 annas, 
which should, ia my opinion, be ample to 
compensate the appellant for any injury to 
the amenity of the rest of his land caused 
by the acquisition for the purpose indicat- 
ed, while the rate of 6 annas would also give 
him a substantial increase on the price paid 
by him for the land in 1922 an increase 
which, in allthe circumstances of the case, 
seems .0 be justified in view of the upper 
tendency ofthe value of land in Nagpur. 
Even if the appellant has not yet made 
effective use of his site, the opportunity to 
doso still remains and the figureI have 
arrived at will be,in my opinion, one which 


conforms with the principle I have quoted ` 


at the beginning of this judgment. 
The award, therefore, will be varied by 
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allowing a rate of six annas per square foot 
for the 3148 square fest, The amount of 
compensation will thus stand as follows :— 


Rs. A. P. 

3148 square feet at six annas 
persquare foot, wa 1,180 8 0 
Three tamarind trees. PES 30 0.0 
One Gondani tree ds 5.00 
One Babul tree "T 500 
Tota]  .. 1,220 8 Q 
Plus 15 percent  .. 183 0 0 


Grand total .. 1,403 8 0 


Accordingly, I fix Rs. 1,403-8-0 as the 
compensation to be paid to the appellant. 
The respondent (non-applicant) will bear the 
appellant-applicant's costs on thesum which 
the appellant has now been awarded in ap» 
peal. These costs will be calculated on the 
amountin excess of the sum fixed by the 
Collector. Other costs will be borne by 
the parties in both Courts as incurred. 

G. R. D. Appeal allowed in part. 

A. NL A, 


LAHORE HIGH COURT. 
Frest Orvin APPBAL No. 1895 or 1923. 
January 3, 1928. 

Present:— Mr. Justice Tek Chand 
and Mr, Justice Bhide. 

TEJ RAM AND ANOTBE&—PLAINTIFFS 

—APPELLANTS - 
versus 
MAQBUL SHAH AND OTHERS— 
DzrzNDANTS— RESPONDENTS, 

Court Fees Act (VII of 1870), s. ó—T'axing Officer's 
decision as to Court-fee, finality of—Stamp Act (II 
of 1899), s. 5, Art. 40 (c), application of —Stipulations 
as to original mortgage and additional security 
embodied in same deed—Stamp requisite—Deed 
embodying different covenants relating to one trans- 
action—Stamp—Mortgage-deed evidencing one trans- 
action but several covenants regarding security—Stamp 
duty. 

The decision of the Taxing Officer as to fhe Court- 
fee payable on an appeal, whether right or wrong. is 
final under s 5 ofthe Court Fees Act and it is not 
open tothe Judge hearing the appeal to go behind 
it. [p. 747, col. 2) 

Article 40 (c) of the Stamp Act deals with. a case 
in which a separate instrument offering additional or 
substituted security is executed subsequent to the 
original mortgage transaction which had been re- 
duced to writing in & previously completed instru- 
ment. It does not apply where the stipulations as 
tothe original mortgage and tha collateral security 
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ara made simultaneously and ave both embodied in one 
gnd the same deed. [p 748, col 1 : 

"o attract the application of s. 5, Stamp Act, it 
must be shown that the deed in question embodies 
two separate and distinct matters 
not apply to a document which emhodies different 


novenants relating to the same transaction. The. 


tast isnot whether the instrument embodies distinct 
fontracts but whether it comprises distinct matters. 
Where the transaction embodied in & mortgage-deed 
is one and only one the mere fact that there are two 
covenants in the deed the first making certain pro- 
perties chargeable in the firet instance and the second 
providing that'in the event of the sale-proceeds of 
the aforesaid properties being found insufficient the 
mortgagee would be entitled to proceed against 
certain other properties. does not attract the applicas 
tion of the section. [p. 748, col. 2; p. 749, col. 1.]. 

In re Stamp Duty (1), Musa v. Kahan (2) and 


In re Secretary to the Commissioner of Salt and. 


Abkari (3), referred to. - 


. First appeal from a decree of: the 


Subordinate Judge, First Class, Amritsar, 
dated the 31st July, 1923. i 
The facts of the case were as follows: - 
* On the 3rd of March, 1921, Khawaja 
Ghulam Hasan (predecessor-in-interest of 
defendants Nos, 1 to 7,) Khuda Bakhsh (de- 
fendant No, 8) 
Begam (defendant No. 9) executed ‘a mort- 
gage deed (Ex. P. 1) in favour of the plaint- 
iffs whereby they mortgaged house No. 1587 
anda vacant site for Rs, 6,000. The deed 
contained a clause thatifthe house and the 
vacant side aforesaid were found insuffi- 
cient to pay off the mortgage charge, the 
mortgagees would beentitled to recover the 
deficiency from the one-half share ofshops 


Nos 369, 370 and 371 belonging to Ghulam, 


Hasan and house No. 1846/1847 belonging 
to Musammat Khadija Begam. This deed 
was written on a non-judicial stamp for 
Rs. 60 and was duly registered. | 
Nothing baving been paid by the defend- 
ants to discharge their liability, the 
plaintiffs sued in 1923 for recovery of 
Rs. 7,437-8 due to them on foot of the 


mortgage and prayed that house No. 1587 - 


and thevacantsite be sold in tbe first in- 
stance and the deficiency (if any) be made 
good by sale of one-half share of shops Nos. 
369 to371 and house No. 1846/1847. 

The defendants raised a number of pleas, 
of which the only one material for the pur- 
poses of this appeal is that tbe mortgage- 
deed was not properly stamped inasmuch as 
“an additional stamp of Rs, 5 was payable 
on the stipulation in the deed by which 
shops Nos 369to 371 and house No. 184t/ 
1847. wera offered as collateral security.” 

The learned Subordinate Judge upheld 
this contention and held that “an agrese 
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mentto charge these lagt mentioned proa 
perties should have been executed ona 
properly stamped paper under Art. 40 (c) of 
the First Schedule ofthe Indian Stamp Act 
and required registration undere, 17 of the 
Registration Act’ and as this wasnot done 
it was unenforceable. He accordingly ren 
jected the plaintiffs’ claim to proceed 
against the shops Nos, 369 to 371 and house 
No. 1846/1847 as collateral security and 
passed a preliminary decree for the full sum, 
claimed recoverable (a) by sale of house No, 
1587 and the vacant site only and (b) if the 
sale-proceeds were insufficient to pay off the 
decree, from the other property of defends 
ants Nos. 8 and 9. 

The plaintiffs appealed and prayed that 
the preliminary decree be modified so as to, 
provide that if the amount recovered by sale, 
of house No. 1587 and the site be: found 
insufficient to discharge the decretal 
amount the properties: excluded by the 
lower Court might also be sold and the 
deficiency made good therefrom.” 


Messrs. Fakir Chand and Chandra Gupta, 


for the Appellants. 


Messrs, Ghulum Rasul and Ghulam Mohi-: 


ud-Din, for the Respondents, 
JUDGMENT. 

Tek Chand, J.—([After stating tha 
facts:] At the hearfng Mr. Ghulam Rasul 
for the respondents raised a preliminary 
objection that the memorandum of appeal 
was not properly stamped inasmuch asa 
Court-fee of Rs. 10 only had been paid. He 
contended that as the prayer in appeal is to 
make the properties. excluded by the lower 
Court also liable for the mortgage money, 
an ad valorem Court-fee was payable. This 
question was, however, raised by 


appeal was presented and was referred for 
decision to the Taxing Officer, who held 
on the 19th of September, 1923, that the 
Court fee paid was sufficient. This deci- 
sion of the Taxing Officer is final under s. 5 
of the Indian Court Fees Act and whether 
it is right or wrong it is not. open to this 
Bench to go behind it. The preliminary 
objection fails and is overruled, 


On the merits the case isa very simple ` 


one. Asalready pointed out, the learned 
Subordinate Judge has refused to enforce 
the stipulation offering the shops and 


the house as additional security on the . 


ground that the document was uot proper- 


ly stamped and that it required registra- . 


un&ble 


\ 


tien, We confess we are to 


the’ 
Deputy Registrar at the time when the 


E 
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appreciate the learned Judge's objection on 
the score of want of registration. The deed 
Ex. P. 1) is a registered instrument and 
r. Ghulam Rasul for the respondents has 
frankly admitted that he is unable to 
support the judgment of ‘the learned: 
‘Subordinate Judge on this ground, He 
Gontends, howaver, that the deed in ques- 
tion is insufficiently stamped. He urges. 
that in reality it embodies. two distinct 
contracts; one by all the three executants 
mortgaging house No. 1587 and the: site for 
Rs, 0,000; and the other by Ghulam Hasan: 
and. Musammat gra Paan only 
hereby they agreed to make 
tars in the Ton Nos. 369 to 371 and house. 
No. 1846/1847 liable as collateral security: 
for the: mortgage debt. In support of 
his argument the learned Counsel: reliés on. 
B. 5 and Ait.40 (c) of the Stamp Act. We 
are; however, of opinion that neither of 
these provisions is applicable to this case. 
Article 40 (c) deals with a case in. which . a 
separateinstrument offering additional: or 
substituted security is executed subsequent 
to the original mortgage transaction which 
had. been reduced to writing 1n a previously 
completed instrument. ' This is. admittedly 
not the case here, as the stipnlations as ‘to 
the. original mortgage and: the | collateral 
security ,were. made gimultaneously :and 
Were both embodied in one and the same 


- P. 1. 
gro eH 2 is inapplicable- as it has not: 


shown that the deed in question embodies . 


two separate and’ distinct matters. ‘That 
section does not apply: to &. document, 
which embodies different covenants relat- 
ing to the same transaction. The test is 
not. whether t ; 

distinct contracts, but whether it comprises. 
‘distinct matters, As pointed out In re 
Stamp Duty (1). “Distinct contracts areim-. 
material if they relate to the same transac- 
tion.” To the same effect are Musa v. Kahan 
(2) and In re Secretary to the Commissioner . 
of Salt and Abkari(3). In the present case 
the transaction was one’and one only, the 
subject-matter of the agreement being the 
re- payment of the amount advanced. The 
mere fact that there. were two covenants 
in the deed, the first making certain 
properties chargeable in the first instance, 


( 5.812; 15 P. R. 1910; 16 P. W. R. 1910; 
aÈ. i ROT os l 

3) 86 Ind. Gas 154; 43 M. 365; (1920) M. Wi N. 
25 $8 AL dad, 500; 
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and the second providing that in the 
event of the salé procreds of the afore- 
said properties. being found insufficient 
the. mortgagees would .be entitled to pro» 
ceed against certain other properties does: 
not in any: way afféct.the question: We- 
hold, therefore, that the deed. was properly. 
stamped .and the: stipulation entitling the. ` 
plaintiffs-to: proceed against the shops.and: 
honse ia question is legally enforceable, 

We accordingly accept the..appeal and. 
direct. that in. the preliminary. decree 
passed by the: lower Court it be:provided: 
that in -the -event ofthe sale. proceeds: of: 
house No. 1587 and the site being found. 
insufficient’ to. discharge the. decretal 
amount, the. -plaintifia appellants..shall: bë.. 
entitled to bring to sale one-half ‘share ot 
shops Nos: 369 to 371 (present No..393) 
and:‘the house Nos, 1841/1847. The appel- 
lants shall get their coste in this Court.. 

E; Le. i Appeal accepted. 


LABORE HIGH COURT. 
FULL BENCH.. 

. Frast. OIviL ArrEaL No: 2658 oF 1922, 
February 10, 1928. 
Present:—Sir Shadi Lal, Kr., Chief. 

Justice, Mr. Justice -Fforde:and : 

, Mr Justice Tek:Chand... 
ALI MUHAMMAD-— Puaintirr—. 
APPELLANT 
versus 
HAKIM AND oTHus8—DRBEFENDANT3— 
REsPon punta. 

Civil Procedure Code (Act V of 1908, &. 9—J'urisdic- 
tion of Civil Courts— Burden of proving ouster—Colo- 
nization of Government Lands (Punjab) Act (V of 1919), 
88.. 19, 24, 82—Suit by occupancy tenant against 
trespasser—Jurisdiction of Civil Courts—Interpreta- 
tion of Statutes—Statytes ousting jurisdiction of 
Civil Court, principles governing interpretation of. . 

A, anoceupany tenant under Government, of land 
in-an areàto which the Colonization of Government 
Lands (Punjab) Act had been applied, issued a notice 


‘of. ejectment through a Revenue. Officer against B 


who was in possession of A's recorded tenancy. B 
sued successfully in a Revenue Court to set 
aside the notice of ejectment on the ground that 
he was not a tenant under A. A then sued B in 
a Oivil Court for possession as against a trespasser. 
B pleaded that he was apartner in A's tenancy by. 

rivate arrangement between him and A and that A 

ad transferred to him all the occupancy tenant’s 
rights in the land in suit : 

Held, that the Civil Court had jurisdiction to hear 
the suit |p. 750, col. 2 -] 

16 isan indisputable proposition of law that Civil 
Courts have jurisdiction to entertain all suits of ‘a 
civil nature oxcept those tho cognizance of. which 
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is expressly or impliedly barred and.it is ‘for the 


party who seeks to oust their. jurisdiction to es- , 


tablish his contention. lp. 749, col. 1.] 


Thea Oourts have to give effect tothe language of. 


a Statute which either by express words or .by 
plain and necessary implication takes away,.the 
jurisdiction of the ordinary Courts. But it is a well- 
established doctrine that,a Statute interfering „with 
tha establishad state of law must receive a strict 
construction and that when its language is doubtful, 
the Oourt should lean against an ouster of the. 
jurisdiction of the ordinary tribunals, [p. 730, col. t] 

First appeal from a decree of the Senior 


Subordinate Judge, Shahpur at Sargodha, . 


dated the 6th.Julv, 1922, 

Dr. Khalifa Shuja ud-in and Mr. Devi 
Dayal,for the Appellant. 

Mr, Abdul Ghani; for the Respondents. 


ORDER. ; 
Shadi Lal, C. J.—The question of law 
formulated for the decision of the Full 
Beuch is in the following terms :— ~~ 
“A, an occupancy tenant under Govern- 
ment,of laad in .an area to „which. the 
Colonization of Government Lands (Panjab) 


Act, 1912, has been applied, issued a. 


notice of ejectment. through a’ Revenue 
Officer against B who was in ` possession 
of a portion of A's recorded tenancy. B 
aued..successfully in a Revenue Oourt to 
Bòt aside the notice of ejectment on the 
ground that he was.not a tenant under A.” 

“4 then sued B in a Civil Oourt for 
possession as against a trespasser. B plead- 
ed that he was a partner in A's: tenancy 
by: private arrangement. between -him and 
A aad’ that eby .a subsequent -private 
arrangement A had transferred to him all 
the. occupancy tenant's rights in the parti- 
cular land ia suit. In- view ‘of, the pro- 
visions-ot the: Colonization of Government 
Liads (Panjab) Aet, 1912, particularly 
83..32:and 36, has.a Oivil Oourt jurisdic- 
tion to hear the suit ?" 


: It isvan indisputable proposition: of law,- 


aad, indeed it is expressly, enacted- by 8:9 
of the Civil Prosedure Ocde, that the 
Gourts.have jurisdiction to entertain ‘all 
suits of a civil nature, except those, the 
dogaisance of which is expressly or im- 
pliadly barred, Lt is, therefore, for the 
party who seeks to oust the jurisdiction of 
the ordinary Civil Oourts, to establish 
his: contention. | 


How does the defendant, who denies - 


the rignt of the Civil Gvurt to adjudicate 
upon tasdispats, diachirgs the onus waich 
resi apa hin? [a support of his on- 
tentivg ba invokes s. 36 of the Ooloniza- 
Sion of Gevernment Landa Act, which de. 
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prives the Civil Court of jurisdiction in any 
matter of which the Collector is empower- 
ed by that Act to dispose, and forbids it to 
take cognizance of the manner "in which 
the Local Government or Collector or any 
other Revenue Officer exercises any. power 
vested in itor inhim by or under this 
Act.” It is not suggested that the Local 
Government can take cognizance of the 
claim made by the plaintiff, and the issue 


"is thus narrowed down to the question 


whether there is. anyiprovision in the Statute 
which empowers the Collector to dispose 
of the dispute between the parties. In 
this connection theilearned Counsel for the 
defendant khas, ina half-hearted manner, 
referred to ss, 19and 24 ofthe Act; but, 
neither.of these sections has any application 
to the case before us. Section 19 forbids a 
tenantof Government. land to alienate for 


. more than a specified period, his righis or 


interests in the land except with the cona 
sent in writing ofthe Commissioner; and 
declares an unauthorised transfer to be 
void. The section also provides that if a 
person has, in pursuance of a void transfer, 
obtained possession of the land after the 
commencement of the Aot, he shall be 
ejected under the orders of the Oolleetor. : 
Tt is unnecessary to examine the question 
whether the transfer in this case was or 


- was not void, for iteis admitted that the 


defendant obtained possession of. the land 
before the commencement of the . Act, and 
‘that fact alone takes the case out of ths 
jurisdiction conferred upon the Collector 
by s. 19. Our attention has been invited 
to an unreported' judgment ofa Divisicn 


"Bench of this Court in Ghulam Qadar v, Nur 


(Civil Appeal No. 1994 of 1922), where s 
19 was-successfully pleaded in order to 
‘oust the jurisdiction of the Civil Courts, 


“Phe facts bearing upon the question of 


jurisdiction in that case are not free from 
obscurity, but it is clear that the objec- 
tion to jurisdiction was raised, not by the 


, defendant, but by the plaintiff; and no 
. resistance was apparently offered by the 


opposite party to that objection, It was 


. taken for granted that the case was governa 


ed by. 9.19 and the learned Judges were not 
therefore, called upon to discuss the ques. 
tioa of jurisdiction or to express their con- 
sidered opinion upon the scope of the section, 

Nor, do I think thats. 24 has any bearing 


' upon the question before us. That section 


authorizes the Oollector to impose upon a 
tenant, who has committed-a breach ox 
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the conditions of his tenancy, a penalty or 
to order the resumption of the tenancy, 
but this authority can be exercised at 
the discretion of the Oollector and only 
after giving a previous notice to the tenant. 
There is no suggestion by the defendant 
that either party has committed any 
breach involving a forfeiture of his tenancy, 


or that the Collector has exercised the dis- - 


cretion, conferred upon him by the section. 
The only argument, which has been 


seriously advanced before us and which ` 


requires consideration, is that founded 
upon s. 320fthe Act. That section runs 
ag follows :— 

“When the Collector is satisfied that any 
person has taken or is in possession of 
land in a Colony to which he has no right 
or title, the Collector may, in addition to 
any other powers he may possess, forth- 
with reenter uponthe land and resume 
possession of it and take possession ofall 
crops, treesand buildings thereon on behalf 
of Government without payment ofany cem- 
pensation whatsoever.” 

It will be observed that the Collector is 
ernpowered by the Legislature to re-enter 
upon the land and resume possession of it 
on behalf of Government. The  worda 
“reenter” and “on behalf of Government” 
make it clear that the section applies only 


to those cases in which Government is: 


entitled to the possession of the land, but 
B trespasser has interfered with that 
ossession. The matter being simple, it 
s not necessary for Govefnment to bring 
against the tresspasser an action of eject- 


ment which is neither a cheap nor an 


expeditious remédy. The Legislature has 
accordingly provided & summary remedy 
for recovering the land, and the Collector, 
ü&cting as the agent of Government, is 
‘authorised to remove the trespasser from 
` the land and obtain possession of it on 
behalf of Government. The section is 
obviously intended to, protect the rights of 
‘Government and embraces the cases of tres- 
passers or squatters against Government. 
The Courts, must, no doubt, give effect 
to the language of the Statute, which, either 
by express words or by plain and hecessary 
implication, takes away the jurisdiction of 
‘the ordinary Oourts. But it isa well estab- 
lished doctrine that a Statute interfering 
with the established state cf law must re- 
beive a strict construction and that when ita 
language jB doubtfül, the Court; should 
léan agdinet an ouster of the jurisdiction 
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of the ordinary tribunale. Neither the 
language of the section, which to my mind 
is not open to any ambiguity or doubt nor 
any principle of law can warrant the con- 
tention that the Colleetor should intervene 
in a dispute between private personsand 
that the Civil Courts should be debarred . 
from adjudieating upon. it. ‘ 

My answer tothe question submitted 
to the Full Bench is, therefore, in the 
afirmative. . 

Fforde, J.—I agree. 

Tek Chand, J.—I agree. 

RL, € : 

A, N. A, 

Question answered in the afirmative, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS. JUDICIAL Oasa No, 74 
oF 1927. 

January 5, 1928, 

Present;—Mr. Findlay, J. C. 

R. S. HIRALAL AND ANOTRER—PL4INTITFS 

—APPLICANTS 
versus 
Seth LOMKARAN AND oTnEss— . 
DEFENDANTS —NON=ÅAPPLIOANTS. 
' Civil Procedure Code (Act V of 1908), O. XLVII; 
r. ]—Review—'For any other suficient reason’, scope 
of—Failure to urge point of law—No ground for 
review. 

The words “for any other sufficient reason" in 
O. XLVII, x. 1, Oivil Procedure Code, are obviously 
meant to allude to reasons sufficient on grounds 
analogous to those previously mentioned in the 
rule, 

Chhajju Ram v. Neki (2), followed. : 

Saku v.Maroti (1) and. Krishnasami Panikondar v, 
Ramasami Chettiar (3), referred to. 

An- applicant for review cannot be allowed to 
re-open the case on a point of law, which hehad 
failed to consider or urge at the original hearing. 


Applieation for review of judgment, 
dated the 7th September, 1927, passed by 
Mr, Findlay, J. O. in Second Appeal 
No, 424 of 1927, 

Mr. Fida Hussain, for the Applicants, 


ORDER.—This is an application fof 
review of judgment in Second Appeal 
No. 424 of 1927, The said appeal wad 
filed against an order of the District Judge, 
Chhindwara, dismissing as time-barred 
Appeal No, 5 of 1927 in his Court. On 
the second appeal coming on for hearing’ 
here, the only ground, which was pressed, - 
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out of six grounds urged in. the petition 
of second appeal, was the fifth one to the 
effect that the delay in limitation should 


have been condoned under s. 5 ofthe con- 
nected Act. 


The present review of judgment appli- 
cation is founded on an entirely new and 
novel allegation. which did not find place 
in the petition of second appeal, and much 
less was argued, e.g., that, on the authority 
ofan obiter of Stanyon, A, J. C., in Saku 
v. Maroti (1), the circumstances of this case 
were such that tlie District Judgehad no 
discretion to disturb the earlier order of 
his predecessor, under which the appeal 
was admitted. It seems to me that, by no 
Stress of reasoning could it be held that, 
even if the present allegation had any 
sound basis in law, the case is one to 
which the provisions of O. XLVI, r. 1, 
Oivil Procedure Oode, can apply. It was 
pointed out by their Lordships of the 
Privy Council in Chhajju Ram v, Neki (2), 
the words " for any other sufficient reason’ 
in the said rule are obviously meant to 
allude to reasons sufficient on grounds 
anaiogous to those previously mentioned 
in the rule. It is utterly impossible to 
‘postulate this in the present case and it 
is of course, patent on the face of it that 
there cannot be said to beany “ mistake 
or error apparent on the face of the re- 
cord" in my judgment of which review 
. is sought. The position, in reality, is 
that the applicant now wishes for the first 
time, obviously as a result of an aftef- 
thought, to ré open the case on a doubtful 
and technical legal point, which he had 
failed to consider or urge in the second 
appeal in question, It would, in my 
opinion, be improper for me to enter into 
the merits of the question, butI may say 
that the decision oftheir Lordships of tlie 
Privy Council in Krishnasami Panikondur 
. Vi Ramüsümi Chettiar (3) would appear to 
be full authority forthe view the District 
Judge took in the order which has been 
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the result of the proceedings in this 
Court. 

l am unable, therefore, to interfere and 
dismiss the’ application without notice to 
the non-applicants, 


G, R. D, Application dismissed, 


LAHORE HIGH COURT. 
MiscELLANEOUS Derer Orvis APPEAL No. 1255 
. i oF 1927. 

December 7, 1927. 
Present:—Mr. Justice Tek Ohand. 
BISHAMBER DASS—PrAINTIFF— 

APPELLANT 
versus 
Haji NIZAM ALI—DErENDANT— 
RESPONDENT, : 
Civil Procedure Code (Act V of 1008, 0. XXXIV, 
v. 6—Mortgage-suit—Preliminary decree appealéd 


against, competency of trial Court to pass final 
decree, 


The power of the trial Court to pass a final decrea 
on non-payment of the amount within the prescribed 
period by the preliminary decree in a mortgage-suit 
is not suspended merely because an appeal has been 
preferred against the pfeliminary decree. 

Jowad Hussain v. Gendan Singh (1) and Fitzholmeg 
*. Bank of Upper India (2), distinguished, 

Miscellaneous first appeal from an order 
of the Senior Subcrdinate Judge, Sialkot, 
dated the 6th April, 1927, à 

Mr. Nanwan Mal, for the Appellant, 

Diwan Mehr Chand, for the "Respondent, 

JUDGMENT.—Ina suit instituted by 
the appellant for recovery of a certain sum 
of money due to him on foot of a mortgage 
executed by the defendant-respondent, a 
preliminary decree was passed in favous 


‘of the plaintiffonthe 29th of November, 


1926. By that decree the judgthent: 
debtor was allowed time to pay the amount 
found due on or before. the 16th of 
January, 1927, and it was provided that 
on his failure to do sothe right of redemp« 
tion would belost and the deeree-holder 
would be entitled to bring the mortgaged 
property to sale, Nothing having been 
paid by the prescribed date the decrete 
holder filed an application to have the 
preliminary decf:e made Anal, This gp« 
plication was resisted by the judgments 
debtor on the ground that the plain 
himself had preferred an ‘appeal to the 


152 
High Court for enhancementof theamount 
found payable tohim in the prelimiuary 
decree and -consequently the Cour, could 

.not passa final decree until and unless 
the appeal preferred by the decree-holder 
againstthe preliminary decree had been 
decided: by the High Court, The objection 
prevailed in the Court below and the 
application to make the decree final was 
accordingly dismissed as being premature. 
Tha decree-holder has preferred a mis- 
cellaneous first appeal to this Court and 
I have heard Diwan Mehr Chand at length 
in support of the view takenby the learned 
Senior Subordinate Judge. : 
. Reliance is -placed on two 
‘oftheir Lordships of the Privy Oouncll 
reported as Jowad Hussain v. Gendan 
Singh (1) and: Fitzholmes v; Bank of Upper 
India (2) in which certain. observations of 
Banerji:and Tudball,JJ., inGajadhar Singh 
‘vy. Kishen Jiwan Lal (3) were approved. After 
giving the matter.my best-consideration I 
um of opinion that none of ‘these decisions is 
authority for the view taken by the learned 
Judge of tbe lower Court. 
^ ‘The point involved in -all the three 
rulings cited was one cf limitation and it 
-was laid down that wherethere had been 
-an appeal from, & preliminary mortgage 
decree, the. period. of : three -yeara within 
"which under Art. lsl'of the Limitation 
-Aetan ‘application fora^final decree must 
be made runs from thé date of the decree 
-of the Appellate : Oourt, and is not 
: barred by time even though the.appellate 
decree has been passed more than three 
years after the time fixed . by the decree 
ofthe trial Judge. .In none of these cases 
"had a final decree ^ been passed before 
-the appesl.againstthe preliminary decree 
‘was decided and .the sole question was 
whether in such a case.the terminus .a quo 
for applying for-a final decree was the 
. date for-payment fixed by the trial Court 
inits preliminary decree or the date on 
which theappeal. against it was decided 
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by the Appellate Court. Ido, not believe 
that it was intended to lay down that the 
trial Court is deprived of its jurisd:ction 

“to pass a final decree -until the appeal 
against the preliminary decree has been 


disposed of by the .ultimste Appellate . 


Court, 
Majesty’s Privy Council in England. . 

The provisions of O. XXXIV, r. 5, :Civil 
Procedure Code, are clear and explicit 
.that where on or before the date fixed 
inthe preliminary decree the defendant 
has failed to make payment as ordered 
the ‘Oourt shallon application .made in 
‘that behalf by the plaintiff, pass a decree 
, that the mortgaged property, or a sufficient 
part thereof, be sold, -and that the pro- 
-ceeds of the sale. be dealt with as is 
mentioned in r. 4. It may be that the 
final decree so passed may be affected by 
‘the result of the appeal against the pre- 
liminary decree, but this.does, not mean 
that the power ofthe trial Court to pass 
a final -decree .on non-payment .of the 
amount, within the prescribed period 
is ‘suspended merely because an appeal 
-has been preferred against the preliminary 
decree, 


I have no .doubt that the cases cited , 


and the observations of their, .Lordsbips 
referred to, donot cover, the point before 
‘us and do not -affect the right of the holder 
ofa preliminary decree to apply for the 
passing ofa final decree‘ in the .event of 
‘the jud&ment-debtor failing to make pay. 
ment as ordered in the preliminary decree, 
‘merely because an appeal had been pres 
‘ferred against the preliminary decree. 
For the foregoing reasons I accept: the 
appeal, set aside the order of the -lower 
"Court and remand the case for disposal in 
- accordance with law. Costa..shall- be costa 
in ‘the cause, 


E. L, 


Appeal accepted. 


We N, 4b4::95 Li W. 722; 450, L. J. 297, 29 Bom, Lo ' 
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MADRAS HIGH COURT.. E 
APPEAL AGAINST O«puu No. 343 of 1924. | 
October 31, 1927, ae 
Present: —Mr. Justice Wallace and 
i Mr, Justice Madhavan Nair. 
SUBRAMANIA IYER AND ANOTHER— 
DBFENDANTS—APPBLLANTS 


versus hh Je 

N. KRISHNASWAMI NAIDU AND OTHERS 
| —PLAINTIFFJ— RESPONDENTS. | 
Civil Procedure Code (Act V of 1908), O. IX, v.18 
—Limitation Act (IX of 1908), Sch. I, Art. 16i—Due 
service of summons—Ignorance of suit, whether 
sufficient ground for non-appearance. | em 
When'summons has been duly served under O. V, 
r. 20, Oivil Procedure Code, on a party to a suit, 
his; ignorance of the suit is not a factor which would 


affect the dueness of the service or constitute Buffici- , 


ent cause for non-appearance within the meaning 
of O.IX, r.13, Civil Procedure Gode. [p. 754, col, 


J, is only when suminons is not duly served, that 
ignorance of the decree saves limitation under Art. 164 
of the Limitation Act. [ibid] ; 

Duraiswamy Iyerv. Balasundaram Iyer (1), fol- 


owed, . 
i ol al Sahib y. Alagappa Chettiar (2), not fol. 
owed, .' ; 
. Appeal against an order. of the Court of 
the Subordinate Judge, Tiruvalur, dated 
the 2nd October, 1924, and passed in I. A, 
No. 291 of 1925, in O. S. No. 3 of 1924. ` — 
Messrs, T.. S, Ramaewami.lyer and V; 
Sundaram Iyer, for the Appellants. 


Messrs, P. R. Ganapathi Iyer and T. R, 


Srinivasa Iyengar, for the Respondents, 


JUDGMENT.—The return of the pro- 
6388 is that both these defendants were 
served by affixture of notice on one house, 
There is no finding that both of them live 
in one house and they are ‘not father 
and son. Unless they live in one house, 
the service could not be duly served on 
both; but only on that one of them who 
actually lives in that house. In these cir- 
Gumstances we think the process-3erver 
ought to have been put into the witness. 
-box to give evidence on whose house he 
affixed the process, 


We think the matter must. be made. 


Clear and direct the lower Court to sub- 
mit a. finding after taking evidence aa to 
(1) whether the two defendants -were at the 
time of the service of Ex, 11 living in one’ 
house, (2) if not, on which house did the 
Procass-server affix the process: Ex, 
The finding will be submitted within one 
Month and tea days will be allowed for 
- fling objections, FT e 

[n compliance with the 
ld tha abova judgment, the Subordinate 


dg i 
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^. -  . ..theauit was called on. 
order,contained 
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Judge of Tiruvalur submitted the follow- 


in 


5, x : 
[fhe Subordinate Judge returned a find- 
ing that the defendants were living in difier- 


.ent houses and that the process was affixed 


to the outer door of each house]. 
On receipt of the finding iheir Lord- 


‘ships delivered the following 


'JUDGMENT.—This appeal is against 
an order refusing to set aside an ex parte 
decree which was passed against the two 
defendants, the appellants .on 13th March, 
1924, Neither of the defendants were per- 


` sonally served. The final attempt to serve 


them was on 2nd February, 1924, at their 
house&, The return of the process-server is 
to the effect. that as both were absent the 
process was affixed to their residence. As 
there seemed ‘some doubt as to whether 
both were living.in the same house we 
sent the case down to the lower Court for 
a finding as to whether the two defend- 
ants were at the time ofservice living in 
‘one house, and if not, to which house did 
the process+server affix the process, Tha 


‘findings are that the defendants ware live 


ing in different houses and that the pro- 
cess was affixed to each house. Objections 
have been put into these findings, We 
can .seo no reason for not accepting the 
findings. A | E 

In his affidavit in this petition to sed 
aside the. et parte decree, the. lst des 
fendant stated that gnd defendant was: 
living in the village at the date of tha 
service. In. his evidence he stated that 
the 2nd defendant was in the village on 
that date. Second defendant did not go into 
the witness-box to say when he came to 
know of the suit or decree, "Obviously 2nd 
defendant has made out no cause for ins 
terference with the lower Court's order. 
His silence is sufficient admission that ho 
was aware ofthe suit, 

First defendant contended that he waa 


. absent in Kumbakonam at the time.of the 


service of process and gave evidence that 
he was absent'in Kumbakonatn on certain 
days in January, February and March, 
1924, The lower Court is wrong in stating 


that he deposed that he went to Kum. 


bakonam.in March only. But apart from 
that, the evidence is wholly insufficient 
to establish that. he was prevented by 
sufficient cause from not appearing wher 
In his chief ex: 
amination there is only his vague and una 
corroborated statement that he was abüent 
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in Merch. Though in-cross-examination he 
says he was absent; in February also, he 
does not say how long after the 20th Feb- 
ruary, 1924, he returned home. He denies 
that any one informed him of the suit and 
does not explain how he came to know about 
itat all. In-his affidavit filed with the peti- 
tion to set aside the decree he says he was 
living in Kumbakonam but in his evidence 
he gives his address as Konerirajapuram 
‘and deposes only that he paid occasional 
visits to Kumbakonam. We have found 
that the 2nd defendant knew of the suit, 
Itisimprobable that neither he nor the 
inmates of the lst defendant's house in- 
formed the lst defendant also of the suit, 
and the lst defendant's vagueness as to 
` whence he got information strengthens our 
view that'he was aware of thesuit all 
along. 

The service effected on him was clearly 
‘due Service. The process-server made a 
bona fide effort to serve him personally 

. more than once and was not successful. 
That being so, the 1st defendant has to show 
‘that he was prevented by sufficient cause 
from not appearing. He contendsthat he 
"was ignorant of the suit and that ignorance 
48 sufficient cause. We demur to the last 
contention ; but as we find that he was not 
. Wgnorant of the suit in time to appear. We 
. need not consider at leagth the legal point 
: B8. to whether ignorance is in itself suffici- 
‘ent cause. Ignorance is nota factor which 
would affect the dueness of the service: see 
Duraiswamy Iyer v. Balasundaram Iyer 
(1). Even substituted service is due 
service: see O. V, xr. 20, Civil Proce- 
dure Code, That when a summons 
has been duly served ignorance is not 
sufficient cause for not appearing also seems 
clear from the wording of Art. 164 of 
the Indian Limitation Act. It is only when 
‘the summons was not duly served that 
ignorance ofthe decree saves limitation ; 
that is, dueservice imorts knowledge. A rul- 
ing to the opposite effect has been cited to 
us, that of a Single Judge of this Court in 
. Muhammad Sahib v, Alagappa Chettiar (2), 
but as at present advised we are not inclin- 
ed to accept that view. In any event as we 
-hoid that the Ist defendant has not estab- 
‘lished that he was ignorant of the suit, it 
“jg clear that this appeal cannot stand, .. 


“@) 94 Ind. Cas, 420; 231,'W, 319; A, I, R. 1026 
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We, therefore, dismiss the appeal with 
costs. 
V. N. V. 


E 


Appeal dismissed. 


MADRAS HIGH COURT. 
CiviL APPEAL No. 358 or 1925. 

i September 21, 1927. 

Present:—Mr. Justice Wallece and 
Mr. Justice Thiruvenkatachariar. 

` RAJAGOPALA AIYER—APPELLANT 
cu , versus ; 
A. N. K. RAMAN CHETTIAR AND orazra 
zi — RESPONDENTS. 

Hindu Law—Joint family—Family trade—Exten- 
‘sion of business—Liability of minor members for. 
debts incurred in extended business—Trade debts— 
Burden of proof of necessity. 

' An ancestral business does not lose its character 
assuch and become anew business by a mere ex- 
tension of the same, by the manager. |p. 756, col. 2.] 

Where on the death of a father who was dealing 
in country made cloths, the son extended the buei- 
ness 80 as to include English piece goods: 

Held, that the character of the business could not 
be said to have been altered so as to make ita new 
business and to render a debt incurred therefor not 
PIRE on the minor members of the family. 

1G, 

l Saati Charen Mundal v, Krishnadhan Banerji , 
(1) referred to, - R 

Quare.—Whether in the case of a debt contracted 
by the manager of a trading family there is a pree 
sumption that the debt was contracted for necessary 
purposes of the business. [p. 757, col. 2. > 

Appeal against a decree of the Court 
of the Subordinate Judge, Madura, in O, 
S. No. 32 of 1923. 7 

Messrs. G, Krishnaswami Aiyar and A, 
Parameswara Aiyar,for the Appellant. 

Messrs. T. R. Ramachandra Aiyar, A. 
Krishnaswamy Aiyar and Watrap S. Suba 
ramania Aiyar,for the Respondents, 

JUDGMENT.—The appellant before 
us is the 3rd defendant in the suit which 
. was brought to enforce a mortgage bond. 
Exhibit A, dated the 20th May, 1920, exe- 
cuted in favour of the plaintiffs by thé 
defendants Nos. 1 and 2 and by the 3rd 
defendant's mother on his behalf as hia 
guardian, he being then a minor. The 
plaintifis who are the mortgagees under ` 
Ex. A, are the proprietors of four differs 

ent firms which have their principal plecs 

of business at Madras, Their case is tha 

each of the said firms had dealings with . 
the firms of R. Rangaswami Aiyar & 
‘Sons which-was carrying on business in 

Javali or. clothaat Madras having also q . 
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branch of the same business at Madura. 
The plaintiffs say that for purposes of the 
trade of R Rangaswami Aiyar & Sons 
Hanumantba Aiyar who was the manag- 
ing proprietor of the said business bor- 
rowed moneys from each of them from 
time to time and also purchased piece- 
goods from them and that in connection 
with his Madura branch, the said Hanu- 
mantha Aiyar also borrowed moneys from 
the Ist plaintiff fov purehasing a house 
at Madura and making additions and im- 
provements thereto to make it. suitable 
for the carrying on of the business and 
also for the residence of his family therein. 
As a result of the aforesaid dealings the 
firm was indebted to all the four plaint- 
iffs in the sum of about Bs. 25,000 at the 
time of Hanumantha Aiyar' death which 
took place at Madura about four days 
prior to the execution of the mortgage 
bond Ex. À. On hearing of Hanumantha 
Aiyars death the representatives.of the 
. four firms went to Madura for the pur- 
pose of realising the amounts due to 
them from the firm of R. Rangaswami 
Aiyar & Sons, That firm was ao ancestral 
trading firm which was started by the 
rd defendant's grandfather, Rangaswami 
Aiyar, along with his two sons Hanumantha 
Aiyar and Ramaswami Aiyar. The father 
ofthe 3rd defendant, Ramaswami Aiyar, 
died in 1909 and the business was there. 
after continued by Rangaswami Aiyar and 

anumantha Aiyar. Rangaswami Aiyar 
died in 1912 and the business was thence 
forward conducted by Hanumantha Aiyar 
on behalf of himself and his minor nephew 
the 8rd defendant. Hanumantha Aiyar 
had no son but left a widow who is the 
2nd defendant in the suit. The Ist de- 
fendant was the sister's husband of Hanu- 
mantha Aiyar and he was managing the 
affairs of the business during the life- 
time of Hanumantha Aiyar, The plaintifis 
say that their representatives saw the 
lst and 2ad defendants and the mother 
of the 3rd defendant and pressed them 
for immediate payment of the amount 
due to their firms by R, Rangaswami 
Aiyar & Sons, The latter thereupon ex- 
pressed their inability to comply with the 
plaintifs’ demand for immediate payment 
and asked for time promising to discharge 
the debt in instalments out of the earne 
ings of the firm and also offering ag 
security A mortgage of the firm's pro- 
parties, Thereupon an agreement forthe 
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liquidation of plaintiffs’ debts as per the 
terms set out in Ex. A, was entered into 
between the parties and the suit mort- 
gage bond was executed by defendants 
Nos. 1 and 2 and the 3rd defendant's 
mother as his guardian for the re-payment 
of Rs. 25,0.0.to all the plaintiffs jointly 
in the manner and subject to the terms 
provided.therein. The defendants made 
some payments for iuterest due on the 
mortgage-bond but did not pay even a 
single instalment in respect of the prins 
cipal amount. The suit was, therefore, 
brought for the recovery of the amount 
due on the bond by enforcing the mort- 
gage security and also for a decree against 
defendants Nos. 1 and 2 personally. ` The 
3rd defendant was practically the only 
contesting defendantin the suit. Defend- 
ants Nos. 1 and 2 did not dispute the 
plaintiffs’ suit save as to the interest 
claimed, their plea on that point being 
that the stipulation in the mortgage bond 
as to interest was penal and, therefore, 
unenforceable, On behalf ofthe.3rd de. 
fendant, his guardian for the suit denied 
the plaintiffs! claim in toto. His case ig, 
that the business of R Rangaswemi Aiyar 
& Sons was an ancestral trading business 
of the family and that after the death 
of the 8rd defendant's grandfather the 
Only persons interested therein Were, 
srd defendant's paternal uncle Haun. 
mantha Aiyar and the 3rd defendant 
and that on the death of Hanumantha 
Aiyar the 3rd defendant became exclu. 
sively entitled to the business and its 
assets and that the 2nd defendant had only a: 
right to maintenance out of the assets of 
the firm. The Ist defendant was only au 
employee ofthe firm under Hanumantha’ 
Aiyar and had no interest in the partners 
ship but with fraudulent intention of secure 
ing to himself an interestin the said busia: 
ness, he took advantage of the unfortunate 
position in which the rd defendant's 
mother was then placed and got her to exGa 
cute the suit bond on the fals 
tion that she was only executing a p 


swami Aiyar & Sons and its a 
its partners. The plaintiffs 
purposes colluded with the 
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in the fraud he practised on the 3rd defend- 
ant's guardian. The suit mortgage was, 
therefore, not binding on the 3rd defendant. 
The 3rd defendant's guardian also denied 
that any of the liabilities recited in the 
mortgage bond wer3 in fact contracted by 
Hanumantha Aiyar for the purposes of the 
firm or that there was any necessity for 
mortgaging the 3rd defendant's (minor's) 
properties, as the debts even if true, and 
binding could have been discharged out of 
the liquid assets of the firm. He also, 
pleaded thatthe rate of interest stipulated 
in the bond was penal and unenforceable. 
The issues raised in the case relate to the 
above contentions put forward on be- 
' half of the 3rd defendant. The learned. 


Subordinate Judge has, after &.careful con- . 


sideration ofthe evidence, found all the. 
issues in plaintiffs’ favour and given a dec-, 
fee for the plaintiffs as prayed. 

At the hearing of the appeal before us, 
Mr. G. Krishnaswami Aiyar, the learned 
Counsel for the appellant, contested all. 
those findings on the ground that they were 
erroneous and not supported by the.evi- 
dence in the case. We were taken through 
the material evidence bearing on all those 
questions. : . ; 

As regards the first point raised by him,, 
piz, that the signature of, the 3rd defend- 
'ant's.mother to the suit mortgage bond was 
obtained by fraud, we entirely agree with. 


the findings of the learned trial Judge . 


that she was fully aware of the nature of the 
document Ex. A when she signed it. 
[Their Lordships referred to the evidence 
and continued! j— E 
We agree, therefore, with the learned Sub- 


ordinate Judge that the plea that the 3rd ` 


defendant's mother signed Ex. A being 
led to believe that it was only a power- 
of-attorney in the lst defendant's favour 
js not true. 


“The next contention urged on behalf. 
of the appellant is that the liability of. 


Hanumantha Aiyar to the plaintiffs has 
not been satisfactorily proved. On that 














t the Subordinate Judge's con- 
roneous. i 


ned Counsel. for the appel- 
aised in the grounds of 


far as .we can see, raised 
Oourt. 
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jon also we see no reason for hold-, 


of his contention on this, 


fore us a new point which , 


The contention re- : M. L. J. 41; (1922) M W.N, 364; 26.0, W, 


.Berles whieh were relied. 
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upon by the Ist plaintiff: to prove loans 
advanced under those documents to Hanu- 
mantha Aiyar to the.extent of Rs. 7,500. 
Mr. G. Krishnaswami Aiyar contended 
that the amounts borrowed under Ex. J- 
series were all discharged by payments 
made by Hanumantha Aiyar as the en- 
dorsements made on the said documents 
themselves show and-also by the fact 
that they were produced in the suit by‘ 


the 2nd defendant, the widow of Hanu- 


mantha Aiyar. f 

[Their Lordships referred to the evidence 
on the point and proceeded:]— 

Upon those facts it seems to us to be 
futile to contend that the position of J 
series by the 2nd defendant proved that 
the.loans originally given on those docu-. 
ments-have .been discharged by actual | 
payments made by Hanumantha Aiyar. 
Those documents were treated as discharg- : 
ed by the debts themselves being debited 
in the plaintiffs’ accounts against R. Ranga- 
swami Aiyar & Sons and in no other sense, 

Apart from this the only other point 
which was pressed in connection with ' 
the liabilities incurred: by Hanumantha 
Aiyar was. that after his father's death 
he atarted & tradein English piecegooda: ` 
whereas till then they were trading only 
in country made cloths and that the 


“character of ‘the ancestral business was’ 


thereby. completely altered so as to make 
it a new -business which cannot be binds 
ing upon the minor, 3rd defendant. In 
support of this contention a decision of . 
the Privy Council in Sanyasi Charan- 


. Mandal v. Krishnadhan Banerji (1) was 
.relied on, The Subordinate Judge overs 


ruled this contention chiefly on the ground 
that the business in English: piecegoods: 
was not anew business started by Hanu- 
mantha Aiyar but was only if at all an- ’ 
extension of the ancestral business, We 
agree in that view and we are also of: 
opinion that an ancestral business -does - 


.not lose its character as such and be. 


come a new business by a mere exten 
sion ofthe same, by the manager, a -dise 
tinction which we find is noticed by theit: 
Lordships themselves in Sanyasi Charan 
Mandal v. Krishnadhan Banerji (1). If then : 
the debts for which the suit mortgage 


(D 67 Ind. Gas. 124; 49 O. 560; 30 M. L, T, 228; 90 ". 
A. L. J. 409; 24 Botn. L, R. 700; 350 L.J, 498: 43 

. N. 954; 
16 L, W, 636;-A. J, R, 1022 P. 0,297; 491, A, 108. 
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bond was executed had been incurred in 
connection with the’ family trade, by 
Honumantha ‘Aiyar, the manager, and 


sole adult male member of the joint family, . 


‘we are of opinion that such debts must 
be equally: binding on the minor, 3rd de- 
fendant, also to the extent of the partner- 
ghip assets. The-3rd defendant's family 
hes been: admittedly trading family for 
& long time and it ‘would be extremely 
difficult for-such,a trade to be carried 
on properly:and in the interests of the 
family if the adult members who carry 

: On the business and who are equally in- 
terested in it with minor members of the 

‘family, cannot in the course of the busi- 
ness borrow moneys for the purposes of 
such business so as to be binding upon 

-the minor members also. 

_8n ordinary Hindu family any person who 
lends. money to the manager for alleged 
family purposes and seeks to render ‘the 
shares of. the other members of the family 

` also liable for his debts, has to show as 

, against such other members, especially 
if they are minors that there was real 
necessity for theloan or that he made 


reasonable enquiries and upon the facta 


represeüted to him he believed there was 
necessity for the loan, but in the case of a 
trading family a.less rigorous rule appears 
‘to have been laid down. Mr. Mayne in 
his Hindu Law says as follows :— 


"The manager ofa trading family has 
‘wider powers than those of the manager 
of a non-trading family. There is no 
deviation from the fundamental principle 
that what is done must be for the benefit 
- or necessities of the family but acts as 


-the incurring of the debts and drawing: 


-of negotiable instruments are necessities 
to’ a trading family while they would not 
"be to a non-trading family. Even when the 
debts in'faect are incurred merely for 
: personal purposes of the manager they 
‘will bind the family if they were within 
‘the ostensible authority of the .manager 
a3 conducting the family business. So 
it is that those who deal with .him and 
to whom he incurs debts are not put 
: upon enquiry as to whether 
were incurred for the benefit.or necessities 
of the family so long as they are incidental 
io the family business. (Mayne 9th 
- Editior pages 398 and 399). The authori- 
: ties relied on by the learned author in 
“support of the above view are Raghunathji 
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In the case of : 


the debts’ 


TU 
Tarachand v. Bank of Bombay (2) nnd 
‘Sanka Krishnamurthi v. Bank of Burma 
Ltd. (3). We observe however that thera 
is: some ‘conflict of authority on this 
Saua of onus as pointed out by Sir 
ohn Wallis, Kt., O. J., in Gurusami Nadan 
v, Gopalaswami Odayar (4) referring to 
Ganpat Rai v. Munni Lal (5) and Nagendra 
Chandra Dey v. Amar Chandra Kundu (6) 
in which a different view is taken, but the 
learned Ohief Justice himself inclined ta 
'the view by the Bombay High Court in 
Raghunathji Tarachand v. Bank of Bombay 
.(23 as he observes "that the - casa 
of a joint trading family is in many 
‘ways exceptional and, it appears open 
‘to question whether in such-a family the 
‘presumption should not be the other way.” 


Viz.. that the debt was contracted by 
the manager for the necessary purposes 
.of the business, The Bombay High Court 
itself in a later case, in Vithal Yeshwant v. 
Shivappa Mallappa (7) seems to consider the 
. propositions laid down by Ohandravarkar, 
` J., in Raghunathji.Tarachand .v. Bank of 
Bombay (2) as far too wide and thatin^ 
.all cases where the manager of a joint 
Hindu family mortgages a joint estate, 
it must still be incumbent on the party 
_ Supporting’ the . mortgage to prove that 
;the, money. raised on the mortgage was 
required for family purposes. But the 
learned Judge also proceeds to observe ag 
follows :— > 
. “No doubt if the family is carrying on a 
trading business, it would be very much. 
easier to prove that the money was re- 
- quired for the purposes of that trade, and 
so for family purposes, than if the family 
were mere agriculturiste." D 

So far as the present case is concerned 
we are satisfied that the moneys borrowed 
by Hanumantha Aiyar were required for 
the purposes of the family trade and that, 
therefore, the debts for which the suit 
: mortgage bond was executed were binding 
upon the 3rd defendant (minor) even 
according to the stricter view as to. the 
onus taken in Ganpat Rai v. Munni Lal (5) 
Vithal Yeshwant v. Shivappa Mallappa (7) 

(2) 2 Ind. Cas. 173; 34 B. 72; 11 Bom. L, R, 255. 

(3) 11 Ind. Cas. 79; 35 M.892; (1911) 1M. W.N, 
385. 21M LJ. 620: 11 M. L. T. 56. 

(4) 50 Ind. Cas. 775; 42 M, 629 at p. 631; 36 M. L. J. 


568; 9 L. W. 547; (1919 M. W N. 301 
(5) 13 Ind. Cas 34; 31 A. 135; 9 A. L. J. 54, 


(6) TO. W. N. 725. 
(7) 72 Ind. Cas. 659; 47 B. 637 at p. 641; 25 Bom, Ly 


T 
R. 323; d, I, R. 1923 Bom, 265; 
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and wa consider it unnecessary for us: 
to say in this case which of the two 
conflicting views as to the onus should in 
our opinion be accepted especially as this 
question was not argued before us. 

~ Weare unable to aocept the contention 
that though the debts due to tbe plaintiffs 
may be binding on the minor, the mort- 
gage of his properties under Ex, A is 
not binding on him as the firm hadlarge 
liquid assets and the debts could have been 
discharged without effecting the mortgage. 
‘There is absolutely no evidence in support 
of this plea. If the debts could easily 
have been discharged by the sale of the 
stock-in-trade .of the firm or by the 
réalisation of its outstandings, it may be 
asked, why no attempt was made after 
the execution of the suit mortgage to 
discharge the mortgage debt in that 
manner or why default was made in the 
payment ofthe comparatively small amount 
of monthly instalment which was fixed 


under the mortgage. The evidenceshows. ? 


clearly that the mortgage bond was exe- 
' cuted by the mother of the 3rd defendant 
in order to avert the threatened suits 
by the several creditors ofthe firm, the 
launching of which would have not only 
affected prejudicially the business of the 
firm but also added considerably to ita 
liabilities, We, therefore, agree with the 
learned Subordinate Judge that the suit. 
mortgageis binding on the 3rd defendant. 

‘The only remaining point which has to 
be dealt with relates to the question of 
interest. On that question also we are 
. clearly of opinion that the rate of interest 
provided in the mortgage bond is not 
penal and that it is, therefore, enforce- 
able. 

In the result this appeal is dismissed 
with costs, 
V. N. V. 
ALN. A. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Civit Ravision Petition No. 145 or 1926. 
March 18, 1927, 


| Present: —Mr. Justice Srinivasa Ayyangar, 


K. RAGAVENDRA RAO-—PrLAaINTIFP— 
PETITIONER 


i versus 
K. 8. SHIVJI ann Co.—DEFENDANT8— 
RESPONDENTS, 

Contract Act (IX of 1872), e. 91—Consignment 
goods by Railway—Railway receipt in consignors 
name—Endorsement and delivery to consignee. 
Damage to goods during transit—Consignee's right to 


proceed against consignor—Title to goods when 
passes. 


A Railway receipt is a document of title relating 
tothe goods and even where thereceipt is taken 
in the consignor’s name, the title to the goods 
passes to the consignee on the endorsement of the 
receipt by the consignor and delivery tothe con- 
signee. [p. 758, col. 2: p. 759, col. 1.] 

In such a case the Railway Company becomes 
responsible to the consignee for delivery of goods 
and where loss or damage occurs to the gooda 
during transit, the consignee has noright to pro- 
ceed against the consignor for the same. [p. 759, col. 


Jere inability to prove a thing on proof of 
which alone a plaintiff can succeed cannot possibly 
be regarded as a ground for granting relief to him, ' 
[p. 759, col. 1.] 


Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a 
decree of the Court of the Small Causes 
at Kumbakonam, in 8. C. S. No. 4009 of 
Mr. N. R. Govindachariar, for the Peti- 
tioner, 

Messrs, Muhammad Ibrahim and G. Rama- . 
krishna Iyer, for the Respondents. 


JUDGMENT.—Plaintiff is the peti- 
tioner in this civil revision petition which 
has been filed to revise the judgment of 
the Small Cause Court at Kumbakonám. 
The claim in the suit relates to the value 
of one of six pertomax lights sold by the 
defendants to the plaintiff, and consigned 
by rail as goods to the plaintiff at Kum- 
bakonam. The Railway receipt in respect 
of the consignment was first taken in the 
name of the defendants and on or about 
8th August, 1915, endorsed in favour of 
the plaintiff and sent to him by post. 
Two questions were'argued by the learned 
Vakil for the petitioner. The first was that 
because the Railway receipt was taken by 
the defendants in their own name the pro- 
perty did not pass to the plaintiff at Kum- 
bakonam. That contention is not sustain- 
The Railway receipt is a decument 
of title relating to the goods and so view- 
‘ed the title to the goods passed to the 
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plaintiff on the endorsement of the Rail- 
way recsipt and delivery thereof to the 
plaintiff which was we may take it about 


the 9th of August. Ia this case there is. 


no evidence whatever at what stage of the 


journey or when the damags to the lamp, . 


the subject-matter of the suit occurred, 
If the question has-to be: decided with 
regard to the point of time at which the 
damage was done and we find on the said 


facts that the said property in the goods , 


passad to the plaintiff on or about 8th or 
9th August, it is necessary for the plaint- 
if to prove by satisfactory evidence that 
tus damage to the goods was done at a 
time when the property was still with the 
defendants and did not pass to the plaint- 


iff, because if the question has to be de- 


cided with references to the time of the 
passing -of the property it is clear that 
the damage must fall on the, person in 
whom the property vested at the time 
when the damage wasdone. As the plaint- 
iff has come into Oourt with a-claim for 
damagas, it was incumbent on him to prove 
by satisfactory evidence that the damage 
fo the lamp was done at the time when 
the property therein still remained with 
ths defendants and did not pass to the 
plaintiff. Thors is admittedly no evidence 
with regard to it. The learned Vakil for 
the petitioner argued that it is impossible 
for the plaintiff to prove when exactly and 
at what stage the damage wasdone. That 
is undoubtedly unfortunate, but if the law. 
is what itis, the mere inability to prove 
& thing on proof of which alone he can 
succeed cannot possibly be regarded asa 
ground for granting relief to the plaintiff.' 
.. The other contention put forward on 
behalf of the petitioneris that under s. 91 
of the Oontract Act in the case of goods 
. delivered to a common carrier delivery to 
ths common carrier will have the same 
effect as delivery to the purchaser, unless 
the delivery is so made as to enable him 
(the purchaser), to hold the carrier respon- 
siole for the safe custody or delivery of 
the goods. The contention was that in 
this case the delivery made by the de- 
fandants to the common carrier was not 
such as to enable the plaintiff to hold the 
carrier responsible for the damage to the 
goods. Tae section refers to the case of 
the wharfiager for the safe custody of the 
goods and to the case of a carrier for 
delivery of the goods and the section does 
aot speak of any liability for delivery of the 
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goods in the same gondition in which they 
were at the time when they were delivered 
to the common carrier or in any proper 
condition. ' If such a result had been in» 
tended by ‘the Legislature I am sure if. 
would not have been difficult to give effect: 
to it by apt words or to make the in- 
tention clear in some other way. As thera 
has been in this case a delivery of the goods 
to the purchaser by the common carrier 
and the delivery was by obtaining a Rail- 
way receipt which was duly endorsed and 


‘delivered to the plaintiff so as to make 


the Railway Company responsible for the 
delivery to enable the plaintiff to claim 
delivery from the Railway Company it is: 
clear that nothing in that section can be 
relied upon by the plaintiff for supporting 
his claim. After all on the facts of this 
case it seems to me fairly clear that the 
agreement between the parties was that- 
the lights should be sent by goods train 
because there has been absolutely no com» 
plaint about the manner in which the goods 
were consigned by the defendants to tha 
plaintiff. ‘If, therefore, under the agrees 
ment the plaintiff required glass lamps of 
the kind to be consigned by the defends 
ant to. the plaintiff by goods train; I must 
assume that he realised the risk and res 
sponsibility in the manner and was willing 
to take the same himself. If on the other 
hand he had required thatthe lamps should 
‘be insured.against any such damage he 
must have provided against it by proper 
conditions in the contract itself. If, there- 
fore, under the agreement between the 
parties the defendants were to send the 
goods by goods train and to recover the 
price on the delivery of the Railway re- 
ceipt, it ie clear that the plaintiff got 
what he stipulated for and I am not at 
‘all.sure whether the case could not be re- 
garded as being on the same description as 
c. i. f. contracts with respect to goods borne 
over the sea where it has been held by all 
the Courts both here and in England that : 
the.contract is really not for, the goods 
themselves but for the documents of title 


, to the goods. I am, therefore, satisfied that 


the judgment of the Small Cause Court is 


“not erroneous. The petition fails and is dis- 
missed with costs, ` i 


Y. N. V. Petition dismissed, 


1 


dayadis. [p 769, col. 2.) 
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MADRAS HIGH COURT, 
.FULL BENCH, 
ArPE:LS Nos 208, 328 snp 329 or 1929. 

X S February 8, 1927. NE 
.; . Present:—Justice Sir Kumaraswami 
Bastriar, Kr.,. Mr. Justice Devadoss and Mr, 

R Justice Wallace. I 

MOOKKA KONE alias VANNIA KONE 
.* AND OTHERS—DerEenDants Nos. 1 To 3 

, ^" APPELLANTS IN APpHaL No, 208 op 1922 

AND RasPowDENT IN No. 328 or 1929, 
PICHAI alias DEVENDRA KONE-- 

“DBFENDANT No. 4—APPRLLANT IN APPEALS 
Nos, 328 any 329 or 1922 

versua 
AMMAKUTTI alias VANNICHI AMMAL 
^ AND ANOTBER—PLAINTIFFH Nos. 1 AND 9. 

—RESPONDENTS IN B: TH, ; 

Hindu Law—Inheritance--Nattu Idayar of M adura 
District—Custom of exclusion .of widows—Proof of 
‘custom—Requisites ‘of valid custom—Statements - o 
meitnesses and in Distriet Gazetteers, value of-—Appli- 
cability of Hindu Law to Dravidians of South India 


-Custom at variance with general law—Burden of 
proof. 


-' The Ramayana Chavadi Yadhava or Nattu I dayar 


community . in the-Madura District of. the Madras 
Presidency. are Hindus belonging tothe Sndra caste 
and governed by the Hindu Law although they 
tight belong to the original Dravidian stock. (p. 764; 


' col- 2 


: Held, on the evidence adduced, that there was no 


custom among the. membergof the said community 
.by which widows of sonless divided persons were 


excluded from inheritance: in favour of even distant 


Per .Kumaraswami Sastri, J.—In. the case, of 
ersons professing the Hindu religion the Hindu 
Tw ag expounded in the Smritis and Commentaries 
prevalent in’ the Province in which disputes arise 


^: Should prima facie govern the parties though it 
- will always be open to them-to show that. such 


Hindu Law has been either modified by custom or 
that particular rules have not been adopted by the 
community who retained in that respect their original 
‘customs. [p. 764, col. 2.] — 
In order: to give effect to a.eustom which is set 
up and which is at variance with.the ordinary 
indu Law, it should be ancient, invariable, con- 


` tinuous, notorious, not expressly forbidden by the 
"Legislature and not opposed to/morality or public 


policy. and as regards instances in support of the 
custom they should be established by clear and, un- 


‘ambiguous evidence and must be conclusive. [p. 765, 


col. 2. ' 
| a District Gazetteer ag to the 
existence of. a custom amongst a: community de- 
serves great weight, but should not be taken as 


conclusive especially where the evidence in the cabe. 
‘does not’ supporta uniform custom setup. [p.'770, 
ceol L1 


J " INC 
Per Devadoss, J.— The customs obtaining amongst 
the non-Aryan races of the Madras Presidency, espe- 


' cially among those inhabiting the Southein or Tamil 


- Districts, have been in vogue from time immemorial. 


To hold such customs as exceptions to or variations 
of the Hindu Law is to ignore History and Ethnology; 
For, the Dravidians were never govórned by the 
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Hindu Law, and: thay: adopted only. some of the 
customs and manners of the Aryans when they 
wanted to imitate them. In weighing the evidence 
as regarda any custom which isset up, the Court 
should consider whether the caste or sect or olan 
among whom ít ia said. to prevail ever adopted 
wholly or only with some reservations: the general 
body of Hindu Law and whether they ever intended 
to alter their customs and Customary Laws come 
pletely. [p 773,001] — - : < 
Where a custom is a general one obtaining: in a - 
caste or clan composed of hundreds of families, tha 
Court would naturally expect a large number of 
instances in proof of the custom, but, where the 
custom aet up is that of asingls family ora smell 
group of families, it: fs unreasonable. to expect A 
large number of instances in support of the custom, 
Where alarge number of instances are proved which 


. ara not in accordance with the custom, even ‘though 


the number of instances produced in Support of the 
custom is considerably larger, the Court would © 
hesitate a. good deal before coming to the conclusion 


‘that the custom is considered by the people among 


whom it is said to 
2p. 714, col 1.) 
In considering whether.a custom is. reasonable or 
unreasonable, the- Court should not be influenced or 
guided by modern ideas, for, that which appears to 
be unreasonable to us now may have been considered 
as eminently reasonable and necessary for the growth 
or well-being of a caste or clan in bygone ages. [p. 
774, col. 2] 
: Mere statements of witnesses that such a custom 
exists or that such a custom is not in vogue should 
not be relied upon unless such statements are 
supported by instances. [p. 777, col. 2.) 
| Indian Courts are Courts of Law as well as of, 
Equity and they ought not to give effect to. a custom 
when the growing consciousness of the community 
in which it is said to have prevailed "is prepared 
to treat it as unsuited to modern conditions and 
has allowed, a departure from. it in several - cases. 
The Judicial recognition of a custom which a com- 
munity is prepared to jettison ig neither necessary 
nor just. [p.778, col. .] j s 
: Per Wallace, J.—The onus of proving: a- custom 
amongst .a. community of exclusion of widows from 
inheritance lies heavily on the party setting it up 
and it is necessary for them to prove that the 
custom alleged is certain, uniform and ancient, and 
forms inthe caste consciousness such a binding rule 
that disobedience of it will be felt by the caste as 
tantamount to disobedience of a positive law. tp. 778, 


prevail as obligatory. [p. 773, col. 


It is a sounder policy in such cases to put 
forward a reasonable number of unmistakable’ in- 


insufficiently established. [p.778, col 2; p. 779, col. 1.] 


IN Nos 208 anv 329 or 1922. 

Appeals against the decrees of the Court 
of the Subordinate Judge, Madura, in 
O. B. No. 64 of 1927, f 

In AprgeaL No. 328. cr 1922, 

Anpeal against the decree of the Court of 
the Subordinate Judge, ‘Madura, in -O..8, 
No. 21 of 1917. : 
` Mr. K. V. Krishnaswami J. yer, for the 
Appellante, ` 
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MOOKRA KONG 9, AMMAKUTTI, 
Mr. T. R. Ramachandra Iyer, for the. 
Respondents, 
JUDGMENT. 


..Kumarasvwami Sastriar, J.—These . 


appeals arise out of two- suits filed dor. 
the recovery of the estate of one’ Vunnia 
-Konar who was a member of .a divided 
Hindu family and who died'in Madura- 
on or about the 27thof June, 1916, . He 
left no sons. and. the claimants. to the 
estate are his two surviving widows, his 
half-brother and his three nephews by & 
deceased . brother. . The folowing geneo- 
logical. table as to . which. there is no dis- 
pute sets out the relationship . between 
the parties, ~~ 


RAMA ‘KONAR 


s : \ og " 
lst hee 2nd wite 3rd wife .' 
Vannichi, Pichai Konar 

5 (daughter). alias Devendra 


Konar, 
| , - (defendant No. 4.) 
- i ^ 


Vannia Konar, 
(died in June 
1910 .. 





Devendra Konar, 
(pre-deceased , 
Vannia Konar) - 





3 L^ 5: 
Mooka Konar Krishna Dhanakoti 


alias Vannia Konar, ' Konar 
| Konar, cR ra (tendent 
(defendant No. 2.) o. 3.) 
^ No. 1.) 
1st wife, 2nd wife, 3rd Um 
Ohellayi, .Ammákutti | Rakkayi 
;pre- - deceased alias Vannichi Ammal, 
annia Konar Ammal, (plaintiff ` 
i (plaintiff No. 2.) 
Vannichi, No. 1) 
: (daughter). . 
Male issue. 


On Vannia Konar' death his property 
is alleged to have been taken, possession 
of by his brother's sons, Mooka Konar, 
Krishna Konar and Dhanakoti -Konar,. 
defendants Nos. 1 to 3 in O. S. No. 64. 
of 1917. It is admitted that .Vannia 
Konar was divided from his brothers. + 
Under the ordinary Hindu Law, if it -is 
` applicable to the parties, his heirs: would 
be his two surviving widows Amma-. 
kutti and Rakkayi It was admitted 
during the course of the trial that 
Vannichi has a male issue. Pichai Konar 
who is bis Pales benihe would, in default. 


T0 
of any heirs of Vaunia Konar, bs the 


„heir under Hindu Law as he being’ tha 
. nearer reversioner would exclude thie sona 


“of the deceased brother Devendra Konar, 
The sons of Vannia Konar's brother: Deven- 
dra Konar, however, claim the estate on 
the ` ground, that, according’ tb the custom 
prevailing. in the community to which 
the parties’ belong, widows and daughters 
are excluded from inheritance and tliat 
agnates of full-blood, however remote, 
‘exclude agnates of half-blood. "The: balt- 
brother, Pichai Konar, claims the estate 
alleging that the widows and daughterg 
Bre excluded but that the agnates of 
half-blood who ‘are nearer in degree ex- 


‘elude agnates of full- blood who are more 


‘remote. 

Original Suit No. 21 of 1917 was filed by 
‘Pichai Konar, the half-brother. of the dee 
ceased Vannia Konar, against Mooka Konar, 
‘Krishna Konar and Dhanakoti Konar, his 
nephews, claiming the estate of Vannia 
Konar' on the’ ground that he, as the 
nearer heir, was entitled to the same 
to the exclusion of the : defendants wha 
were more remote freversioners. `The 
widows of Vannia’ Konar who claimed the 
estate as heirs under Hindu. Law applied 


"40. be made parties to that suit but they 
‘were referred to € regularsuit ‘and they 


filed O. S. No. 64 of 1917 against the 
half-brother and the nephews of their 
husband claiming possession of the estate 


“on the ground that there was no such 


custom as is pleaded by the defendants 
excluding widows from inheritance and 


that under Hindu' Law they, as heirs, 
would be entitled to the estate. The 
Subordinate Judge found against the 


custom set. up by the defendants -where- 
by the widows. were excluded from 
inheritance: and passed a decree in favour 
of the plaintifis-widows. He also found 
against the custom pleaded by the nephews 
of the deceased that they, though re- 
moter heirs, were entitled in preference 
to the brother of half blood, but, in view 
of the decision of the Subordinate J udge 
that the widows were entitled to succeed, 
the suit filed by the half-brother O. S. No. 21 
of 1917 was dismissed. Appeals Nos. 208 
of 1922 and 329o0f 1922 are appeals filed 
by the nephews of the deceased and the 
half-brother, respectively, against the 
decree of the Subordinate Judgein O.S. 
64 of 1917 decreeing the widows’ claim, 
pod Appeal No:- 328 of 1922 ia the appeal 


‘the nephews of 


from putrabhagam, 


bo. 
762 


filed by the half-brother against the decrea 
dismissing his suit Q. B. No. 21 of 1917. 

The questions to be decided in these 
appeals are whether the custom which 
is set up by the defendants in O,.8. 
No. 64 of 1917 as to the exclusion of 
widows and the custom which is set up 
by the defendants in 0.8. No. 21 of 
1917 whereby agnates of half-blood -arẹ 
postponed to agnates of full-blood, even 
though more remote, have been proved. It 
will be seen that, while the brother and 
Vannia Konar agree that 
the widows are excluded, they are in 
conflict as to whether the rule of Hindu 
Law that nearer agnates exclude agnates 
more remote is applicable. Both. the 
suits were tried together but as there is 
some confusion as to what exactly.is the 
custom which is pleaded, I think it is 
desirable to set out the custom which the 
half-brother and the nephews set up. 

In the written statement in the suit 
filed by the widows who claimed inherit- 
ance under Hindu Law, defendants Nos. 
1 to 3, who are the nephews of the de- 
ceased, in para, 4, state as follows :— 

“The parties belong to whatis known 
as the caste of the Thousand Yadhevas. 
They ere not governed by the strict 
principles of Hindu Law in very many 
matters such as marriages, adoption, parti- 
tion, inheritance, etc., but solely by the 
customs and usages prevalent among them 
from time immemorial. . 

(a) One special incident regarding 
marriage is that a girl ought to be marri- 
ed to her maternal uncle's son, if there 
is one, whatever disparity of age or social 
position or wealth may exist between them. 
A violation of this rule entails a pay- 
ment of Rs. 106-4-0 by the party break- 
ing it and a payment of Rs. 12-8-0 and 
Rs, 6-4-0 respectively, by each male or 
Female attending such marriages, and the 
funds so collected become caste property. 

(b) Adoption is unknown to the caste 
and wholly forbidden as being radically 
repugnant to the Oustomary Laws of 
Succession. ] 

(c) Regarding partition, one remarkable 
feature is that it is regulated by what 
is known as patnibhagam as distinguished 
4. €. the shares are 
determined by the number of wives and 
not by the number of sons for the several 
wives. Where a Yadhava dies leaving two 


“gone: by the Asst wife “and fonr- sons by 


MOORNA KONE 0; AMMAKUTTI, 


108 L O. 1928 


the second wife, the two sons by tbe 
first wife take a moiety of the inherit. ` 
ance with special rights of survivorship 
and succession between themselves and 
the four sons by the second wife take 
the other moiety with. special rights. 
among themselves and the children by 
the one line do not have any rights in’ 
respect of the properties of the children of 
the other line until the other line becomes 
wholly extinct. 

(d) The rules of succession obtaining 
among them are also very peculiar and 
perhaps the logical result also of the other 


‘customary incidents, . 


(i) Sonless widows possess an interest in 
the inheritance only to the extent of the 
customary allowances, namely, 99 sheep, 
if the owner -died possessed of the same, 
or, at Re. L per sheep for every sheep that 
remain undelivered. 

(ii) Agnates of the full-blood, however 
remote they may be, exclude all agnates 
of the half-blood and the latter have 
besides no place in the line of inheritance 
until the full-blood in male line becomes 
wholly extinct.” ' mae 

The 4th defendant in para. 2 of his writ- 
ten statement denies that the  plaintifís 
are the heirs and plead the custom as 
folows:— .. AN E 

“The parties belong to Nattu Idaysr 
alias Ramayana Chavadi Idayar Com- 
munity and according to long-established - 
custom of the said caste, widows do not 
inherit their husbands’ property but are 
entitled only to a small perquisite, the 
succession, in the absence of a son opening 
to the nearest male dayadi and according 
to the said custom of the caste, it is this 
defendant that has succeeded to the estate 
of the deceased and plaintifis as excluded 
from succession, are not entitled to the 
plaint properties.” 

In Suit No, 21 of 1917 which was fled 
by the 4th defendant in Suit No. 64 
against his nephews who are defendants 
Nos. lto 3 in that suit, the custom is 
pleaded as follows in paras. 6 and 7 
of the plaint. Paragraph 6 runs as fol- 
lows:—“Both the parties belong to the 
Yadhava caste of the class of Madura 
Ramayana Chavadi Hdayars otherwise 


‘known as Nattiddyars residing in fand 


about Madura. The custom that has long 


‘been in vogue among the said communi- 


ty is that in case an original ancestor 
disa without male issue, bis widew ox 
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daughters do not succeed to his properties 
by right of succession. . According to the 
custom long prevailing among the said 
eastemen, the widows should only leave 
the house on receiving the aruppucooli 
due to them, viz; (UU sheep, or Rs, 100 
in ease there areno sheep, and they have 
no manner of right to the properties of 
the original ancestor.” Paragraph 7 runa 
as follows ;—''Moreover no right accrues 
to his daughters or their heirs by right 
of heirship in the properties of the person 
dying without male issue, according to 
the custom obtaining in the said com- 
munity. If a person dies without male 
jssue as stated above, only his brother 
and other near dayadis succeed to: his 
properties as his heirs and claimants. 
This custom has been in existence fora 
long time.” The defendants in this suit 
denied the validity of the custom ‘as 
stated in the plaint and pleaded the 
custom in para. 4 of their written state- 
ment -which is the same as the custom 
they set up in the written statement in 
the suit filed by the widows and which, 
therefore, I need not repeat. 

It is clear from the pleadings that both 
the half-brother and the nephews of the 
deceased agree that when a man dies 
issueless, the estate passes to his nearest 
dayadis or agnatesto the exclusion of the 
widow and daughter. The right of the 
widow is only to receive the aruppucooli 
or kaimpenkur, the amount of which is 
100 sheep or Rs. 100, should there be no 
sheep to be delivered irrespective of the 
value of the estate left. Nothing is said 
as to what the daughters get; but the 
evidence adduced on behalf of the defend- 
ants is that the daughters have to leave 
the father’s house and go tothe house of 
their maternal uncle whose duty it is to 
get them married and they have no claim 
on their father’s estate even for mainten- 
ance or marriage expenses or residence. 
Some witnesses goto the extreme length 
of saying that. even where there is no 
maternal uncle able to protect them, they 
have no claim to their father’s estate 
and they should throw themselves under 
the protection of the King. There is 
nothing said about the rights of the 
daughters’ sons who would succeed under 
Hindu Law in default of widow or daugh- 
ters but having regard to the fact that 
the custom alleged makes-the next agnate 
inherit and Yeste the estate in him; there 
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could be no divesting and the daughters’ song 
are by necessary implication alao excluded. 
The pleadings are also silent as to what 
is to become of the mother, who would be 
the heir under the Hindu Law in default 
of widow or daughter or daughter's’ gon. 
But the evidence adduced is that the 
mother also is excluded. In fact the wit- 
nesses state that all female relations arg 
excluded. i . 
As regards the aruppucooli, though in 
the pleadings it is limited to 100 sheep 
or Rs, 10U irrespective of the value of the 
estate, the witnesses called by the defend- 
ants in the suit filed by the widows are 
not agreed onthe fixed rule pleaded, and 
the amount to be given ranges from 
Rs. 30 to Rs. 100. Some of the documents 
filed also do not show that there was 
any inflexible ruleas to the number of 
sheep or the amount to be paid in default 
to the widow. Theevidence also is that 
aruppucoolt is to be given by the dayadis 
even though the-husband left no property. 
Some of the witnesses also state that if 
a man leaves more than one widow, 
each widow gets 100 sheep or Rs, 100 
irrespective of there being property 
sufficient to pay aruppucooli to each 
widow. It is also, stated that aruppu- 
cooli is to be paid even though the 
husband was a member of a joint 
family. So far as aruppucooli or 
kaimpenkur is concerned, it is clear from 
the evidence that there is no definite 
rule or custom as to the amount. The 
Subordinate Judge deals with the evi- 
dence in para.76 of his judgment. As 
it was conceded by the appellants’ 
Vakil during the course of the argument 
that the evidence, oral and documentary, 
does not show any uniform rule, I -need 
not discuss the evidence on this point, 
The custom pleaded is in direct opposi- 


tion to the rules of Hindu Law of Inherit- 


ance, for, while, under the ordinary Hindu 
Law, the widow, the daughter and, in their 
default, the daughter's sons would take 
the property of a sonless- and . divided 
Hindu, according to the custom set up 
they are. excluded in favour of agnates, 
however remote; and, whereas, under the 
Hindu Law widows and unmarried 
daughters would be entitled to mainten- 
ance and  residencé and unmarried 


‘daughters to marriage expenses out ofthe 


estate of the deceased, according to the 
custom set up the widows get only 100 
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. Bheep or Rs, 100 whatever may “be the 
magnitude of the estate-of the husband-and 
-the daughvers get nothing atall. Although 
“In this case -the daughterof the deceased 
“jsnot-a party and 'any decision here 
would not bind her, still it is necessary 
‘to consider the position of the - daughter 
vas itisan integral part of the custom 
--pleaded -excluding .the widow and the 
"question is whether such-a custom -has 
been proved. A number of Witnesses were 
. examinedon both sides and each. party 
“has let.in evidence as to instances either 
“jin support of or denying: the custom. 
“The Subordinate Judge has found against 
«fhe custom. "The case has been argued 
“at very great length before us and Iam of 
< opinion that the custom has not been 
"proved. wa 

. It is admitted that the parties belong 
to the Yadhava or Shepherd community. 
"They form a sub-division of that sect and 
are known as the Madura Ramayana 
"Ohavadilj000 Yadhavas who reside chiefly 
in the town of Madura and about 56 
adjoining villages. Though: the commun- 
ity is known as 1,000 Yadhavas probably 
“meaning that originally there were 1,000 
^families, the evidence is tliat there are 


 .Bbout 7U0 families now cofstituting the 


community. This community is again 
subdivided into three. sub-sects, viz, 
Puthunattu Edayars, Sivikara Edayara 


"and A Edayars. Although all these three 


sub-sects go by the name of the Madura 
. Ramayana Chavadi 1,000  Yadhavas and 
- although they all contribute tothe caste 
- panchayat which is situate in a place 
called Ramayana Chavadi in Madura 
‘and although all these three sub-sects 
- are within the jurisdiction of this caste 
panchayat - which settles their caste affairs, 
inter-marriage between them is prohibited, 
, The panchayat consists of a manager 
-called Nattamakkar and 24° Pattikars or 
members of the panchayat. This éom- 
. munity claims to belong to the larger com- 
‘munity called the Yadhavas’ or the Shep- 
| herd community. . 

The Yadhsva community or the com- 
munity ofcowherds and shepherds isa 
very. ancient one and is mentioned in the 
. great Epic  Mahabharatha. In ‘fact Sri 
‘Krishna was a member of that community. 
.It is, however, doubtful whether the 
cowherds’ and shépherds of Southern 
India can claim ‘descent from the Yadha- 
‘yas of Northern India, as identity of trade 
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or occupation can hardly bea sound basis 
for determining ideatity of stock especially 


"where cattle and. sheep breeding is sn 


occupation not exclusively Aryan. The 
probability is thatthe Yadhavas ot Southern 
India belong to the original ‘Dravidian 
stock who, like other inhabitants of 
Southern India, came under theinfluence 
Qf tho Aryan conquerors and who were - 
absorbed into the Hindu community, 
though they ‘retained ^ some. of their 
original customs too deep-rooted to be 
supplanted by Aryan influences. There 
can belittle doubt that some of their . 
aboriginal deities were absorbed into 
the Hindu Pantheon and that in the 
process of assimilation which -bas gone 
on forseveral centuries the original in- 
habitants of Southern India took their 
place in and subjected themselves to’ the 
laws and usages of the Aryans In the Census 
Report the Yadhavas or Edayars are 
classed as Sudras whichis thefourth sub- 
division of the Aryan caste system and 
there can be little doubt that the Yadhavas 
should:be classed as Hindus belonging to 
the Sudra caste. ' - 

The question as to how -far the Hindu 
Law as expounded in the Smritis and 
Commentaries is to be applied to -the 
Dravidian and other communities: of Non- 
Aryan descent is one which has given 
rise to alot of controversy. Some of tha 
earlier Judges and Jurists thought it un- 
reasonable to apply the Hindu Law to | 
them as the whole scheme of Hindu Law 
religious and spiritual 
considerations alien to the thoughts, 
habits and culture of the original Dravidian 
inhabitants of Southern India, -while 
others were of opinion that in view of the 
centuries that have elapsed between the 
conquest of Southern India by the Aryans 
and the assimilation that has been going 
on, the Hindu Law should be applied except ` 
in cases where there is clear proof of custom 
to the contrary. I think it is too late in the 
day to contend that,in thecase of persons . 
professing the Hindu religion, the Hindu , 
Law as expounded in the Smritis and 
Oommentaries prevalent in the Province 
in which disputes arise should not prima 
it will 
‘always be open to show that such Hindu 
"Law has been either modified by custom 
or that particular rules have not been 
adopted by the community who retained in 


. that respect their original customs, 
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I may point out that in the present 
case the parties and the witnesses give. 
their religion as Vaishnavite, their caste 
&s Yadhava anditis not suggested that 
they do not follow the Hindu religion. 
I may-also point out that defendants’ 
forty-sixth witness Ayya Kone who belon gs 
to the 1,000‘ Yadhavas community states 
that atthe timeof the annual ceremony 
he would. mention the names of his 
father, grandfather, and great-grandfather 
and .that, when his father performed 
$raah ceremonies, he used: to mention 
the names of his ancestors. So that this 
community performs :sradh ceremonies to 
the deceased ancestors which forms an 
important basis-in the’ Hindu Law of 
Inheritance. , It is. not suggested that, 
though the Yadhava community is a large: 
community in Southern India and although 
ethnologically the  sub-sect..to which 
the parties belong, namely, the Madura 
Ramayana Ohavadi 1,000 Yadhavas, is 
not different. from the other Yadhavas 
in. Madura, Ramnad and: Tinnevelly 
Districts, other Yadhavas adopt the cus» 


tom-as to succession now set up, What- 


is sought to be proved isthat thissub-sect 
confined to about 700 families in the Madura 
Town and surrounding villages follow the 
rule of exclusion of. females. I may state 
that another section of the Yadhavas tried 
to set up -the rule of exclusion of females 
but this was negatived in .both the lower 
Courts and was confirmed in the High Court 
in Sinnana Kone v, Muthupalani Chetti (1).. 
There is nothing to show that the Yadhava 
community has its own self-contained writ- 
ten system of inheritance to which recourse 


isto be Had in dealing with such questions,. 


According to the brother's sons of the de= 


ceased (defendants Nos, 1 to 3) and the half- . 


brother of the deceased (4th defendant), the: 
Hindu Law -is applicable except in so:far 
as, they say it has been modified by the 
custom of the caste. The 4th defendant. 
would have it that the rule of.Hindu Law. 
that nearer agnates would exclude the ones 
more remote is applicable to the parties, 
while this is denied by defendants, Nos. 1 to 


3. I think it has-to be presumed that the:par- - 


ties are goverhed by Hindu Law exceptin 
Bo far as they prove an 
Variance with it: i 

It.has been held ‘in numerous -decisions 
both of the High Courts and the Privy Couns: 
gil that in order to give effect to a custom 


(1) 92 Ind, One, 352;.A, 1; R, 1926 Mad, 378, 


y custom which is at: 


AMMARUTTI, | 765 
which is set up and which is at variance’ 
with the ordinary Hindu Law, it should be 
ancient, invariable, continuous, notorious, 
not expressly forbidden by the Legislature 
and not opposed to morality or public policy: 
and, as regards instances in support of the 
custom, they should be established by clear 
and unambiguous evidence and must be 
conclusive. | ' 

In Ramalakshmi Ammal v. Sivanatha 
Perumal Sethurayar (2) their Lordships . 
of the Privy Council at page 585* observe : 
"Their.Lordships are fully sensible of the | 


importance and justice of giving effect to — 


^» long established usages existing in particular 
' Districts and families in India, but itis of 
: the essence of special usages, modifying the 
ordinary law of succession that they should”. 
be ancient and invariable: and it is further 
essential that they should be established’ 
to be So by clear and unambiguous evi- ` 
dence. It isonly by. means of such eyi- 
dence that the Courts ean' be assured of 
their existence, and that they possess the' 
conditions of antiquity and certainty on. 
which alone their legal title to recognition - 
depends." This case was referred to with’ 
approval by their Lordships of the Privy’ 
Council in Abdul Hussein Khan v. Bibi. 
Sona Dero (3). As regards the evidence be- 
.ing clear and conclusjve and not explain.. 
&ble; their Lordships in that case cite with 
approval the decision of the Madras High: 
Court in Mirabivi v. Vellayanna (4). The . 
following observations of the learned Judges, 
(Sir Charles Turner, 0.'J., and Hutchins, 
J.) will be relevant in appreciating the 
evidence in this case. They observe: “It 
must be admitted that instances have been 
adduced in which the claims of daughters’ 


. and sisters to a share have been ignored, ot’ 


they have been allotted maintenance, though 
the cases mentioned by the Judge of a parti» ` 
tion in the father's lifetime are not ina . 
consistent with Muhammadan Law.” Thera 
are also cases in which married daughters 
have ‘been treated as estranged from the 
family. But instances of this kind will’ 
be found to occur where there is no doubt | 
that the family is governed by pure Muhame 


„10 
.(8):43 Ind. Cas. 306; 45 C. 450; 16 
In W, 27; 34 M. L.J.48; 22 Q. 
T.117; 27 O; L.J. 240: 1 P. L, 
- R. 528; 12.8. L, R.-104; 45.1, 
(4^ 8 M. 464; 9 Ind. Jur. 267; 3 
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madan Law. Indeed, in many parts of 
the country it is unusual for Muhammadan 
ladies to insist on their unquestioned rights. 
They will often prefer being maintained 
by their brothers to taking a separate 
share for themselves, and when they are 
married the marriage expenses and pre- 
sents are often, by express or implied 
agreement, taken as equivalent to the 
Share which they could claim. Moreover, 
Muhammadan females are so much under 
the influence of their male relations that 
the mere partition of the property among 


the males without reference to them cannot. 


count for much.” ; 

In Rama Kanta Das v. Shamanand Daa 
(5) where the question was whether the 
custom of primogeniture was proved, andit 
was found that whenever the holder of an 
estate left more than one son the right of 
the eldest son was challenged in Courts 
and the litigation invariably ended in a 
compromise under which the younger sons 
obtained ashareofthe estate very much in 
excess of the maintenance to which, had the 
custom existed, they would have been entitl- 
ad, their Lordsbips of the Privy Council ob- 
serve; “The evidence entirely fails, in their 
Lordships’ opinion, to give to the alleged 
- custom the character of certainty whichis 
essential to its validity." I shall refer to 
this case again in déaling with instances 
vonnected with proceedings in Court. In 
Hurpurshad v. Sheo Dyal (6) their Lordships 
of the Privy Council observe at page 235* : 
"A custom isa rule which in a particular 
family or in a particular district, has from 
long usage obtained the force of law. It 
must/be ancient, certain and reasonable, and 
being. in derogation of the general rules of 
law, must be construed strictly.” | 

In Rama Nand v. Surgiani (T) Sir 
John Edge, O. J. and Burkitt, J. 
referred to the fact that the instances 
which are cited to prove a custom 
should be instances which should not 
pe explained otherwise than by the fact 
that the custom exists. Their observations 
at page 223} are in point. I may also refer 


(5) 1 Ind. Oas. 784; 36 O. 590;6 A.L, J, 364; 13 © 
W. N. 581; 9 O. L. J. 497; 11 Bom. L. R. 530; 19 M. Le 
iJ, 239; 36 I. A, 49; 6 M. L. T. 84 (P. C). 

(6) 3 I. A, 259; 26 W. R. 55; 3 Sar. P. O. J, 611; Bald. 
55; à Suth. P. O. J. 304; Rafique and Jackson's P. O. 


Nó. 41. i 
(T) 16 A, 221; A. W. N., (1894) 47; 8 Ind, Dee. (N. 8.) 
443 
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to Patel Vandravan Jekisan v. Patel Manilal 
Chunilal (8) where it was held by Sir 
Charles Sargent, C. J., and Birdwood, J., 
that even’ two cases against the custom 
set up which occurred several years ago and 
which were acquiesced in by the members 
of the community and not impugned in 
Court would be sufficient to outweigh a 
number of instances to the contrary and as 
showing that there was nota uniform and 
persistent usage moulding the custom of the 
caste, 


Before dealing with the evidence as to 
instances adduced on both sides, I think 
certain general observations should be made 
in dealing with the evidence of custom in 
the case. We find no caseswherea dayadi 
went to Court to establish his claim although 
in some instances the widow took her hus- 
band’s property and dealt with it. Although 
it is said that there was a caste panchayat ` 
which settled caste questions, there is no 
decision of any panchayat which upholds 
the custom which is now sought tobe es- 
tablished, There was a panchayat regularly 
held in the Ramayana Chavadi; contribus 
tions were levied from the caste men and it 
isnot suggested that the panchayat is not 
now functioning. If there was this invari- 
able oustom which was given effect to by 
the panchayat, there would be something 
in the records of the panchayat toshow this, 
It is stated that the person in charge of the 
panchayat records was subpenced and that ` 
he came to Court and said that he had not 
got the records. I find it difficult to see 
why steps were not taken as provided for 
in the Code to compel the production of the 
records. The panchayat is a publie body 
and the Code gives ample powers to tha 
Court by arrest, imprisonment and attach» 
ment of property to compel the production 
of documents. I may also state that no 
pattas or other documents are produced to 
show the enjoyment of property by agnates 
to the exclusion of widows, Though puttaa 
may not be evidence of title, they are cera 
tainly evidence a8 to possession es the Re- 
venue Authorities issue pattas to these in 
posseryion.. There are also kist receipts 
which would show who paid the kist 
but no such receipis have been produced 
in any instance. The Revenue Registers 
could also have been produced to show 
who was in possession and also the muta 
tion of names, 


(B) 16 B. 470; 8 Ind, Deo.-(s. 8.) 798, 
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In dealing with the evidence, one has 
to bear in mind that before instances 
cited by the defendants can be considered 
as proving the custom alleged, it has to 
be shown that the person whose estate is 
in question ‘died as a member of a 
divided family, as otherwise, even under 
the ordinary Hindu Law, female relations 
would be excluded in preference to ‘the 
undivided co-parceners. This is conceded 


by all the parties, so that the onus 
is on the person alleging the cus- 
tom of showing by clear proof that 


the instance cited is the instance of 
& divided person, It is only in such 
cases that the taking of the property by 
the agnate would prove the exclusion 
of the widow or the daughter and this 
is the custom set up. There are several 
instances of the plaintiffs where there is 
nothing but the statement of a single 
witness to show that the instances cited 
refer to a person who is divided. The 
ordinary presumption of law is that a 
person is undivided and the onus is on the 
party alleging it to prove division and if 
in cases where such instances can be 
proved by documentary evidence, for 
example, partition deeds, pattas, separate 
kist receipts or theseparate transactions 
of the various membersand no documents 
are produced, or, if in cases of oral parti- 
tions, the members of the family who 
divided or|the widows concerned who 
are said to have been excluded are not, 
if alive, examined, and if the only evidence 
is the statement ofa person not connect- 
ed with the family or of a distant rela- 
tion that the deceased was a divided 
member, I do not think I can hold that 
Such instances have been proved, Al- 
though it may not be necessary to prove 
each instance as if that particular instance 
related toa suit which raised the issue of 
partition between the vario - eners; 
I think there should 
would reasonably s4 


tbe case which ie 
membe 
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aruppucoolt was paid would not, therefore, 
by itself afford any guidance. 

As regards the custom being ancient, 
two documents have been put in. One is 
Ex. V, dated the 11th of May, 1871, which 
purports to be a receipt granted to two per- 
sons Muruga Kone and his younger brother 
Chinna Muruga Kone by the widow of 
one Muruga Kone who was their junior 
paternal uncle, It recites that the husband 
died without any male issue, {that they 
were bound to give her aruppucooli accord- 
ing to the custom of the caste and that 
shereceived Rs. 17. This receipt refers to 
the 13th instance which is referred to 
in para. 60 of the judgment. This instance 
was givenup at the hearing before us as 
affording. an instance of supporting the 
custom set up as itonly says that arup- 
pucoolt was paid and says nothing about the 
widow notinheriting herhusband’s property. 

The next document in order of time 
is Ex. XX which is a cadjan re- 
ceipt executed by one Veerayion the 
Z?th of January, 1883, to one Velayudha 
Kone, The receipt runs as follows:~ 
"Whereas thesaforesaid Veerayi had been 
married to your elder brother Devendra 
Konar, whereas after the death of the 
aforesaid, Rs, $2 was settled as the (arup- 
pucooli) maintenance for the said Veerayi 
in the presence of arbitrators and where« 
as Rs. 7 hasbeen already received and Rs. 35 
now in cash, you shall have this itself as 
the receipt for my having received from 
you this Rs. 42 (forty-two) in all as pet 
the above-mentioned particulars.” This 
document again simply says. that arup- 
pucooli was received by her. . The executant 
is examined as D. W. No:25. She says 
that Ex. XX was given by her, and that 
she put her mark to it. She says that 
she did not know who the attestors were 
as she was inside the house and was asked 
to touch the style which she did. The 
jan is produced by defendants’ 54th 
:88. The Subordinate Judge deals 

j instance No, 2 in para, 60 
j and, as he points out, 
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there is any discrepancy in the evidence as 
regards the extent of land owned by Devend- 
ra Kone. All that D. W. No. 15 says is that 
Devendra Kone had one acre of land in Ohet- 
tikulam. This does not mean that he 
bad no lands elsewhere. D. W.No. 54 
states that her son owned 20 acres of land 
in Ohettikulam and Veerapandi so that 
there is no necessary inconsistency, That 
Devendra Kone was a-member ofa divid- 
ed family appears. from Ex. XXX, deed 
of.partition, dated the 9th of March, 1872, 
between Devendra Kone, Velayudha Kone 
and Ramaswami Kone, This does not by 
itself help to prove the custom set up but 
it is,only used toshow that Ex. XXrefers 
to a divided family. The Subordinate 
Judge seemsto have made a mistake in 
thinking that there is no evidence to prove 
that aruppucooli was given to the other 
widow Poornam, as D. W. No. 25 distinetly 
says that she left after receiving the arup- 

cooli. : 
Pe Objection is taken that Ex. XX is not 
produced from proper custody, and that 
the presumption of genuineness could only 
arise where it is pronnan oo proper 

stody. As, however, tae executant says 
that ah put her mark and touchéd the 

en and received the money, I dp not 
think it can be said that the document is 
not proved to be genuine apart from any 
question of custody. I think Ex: XX 
should be taken to be a document evi- 
dencing a genuine transaction and that 
read with Ex. XXX it refers to the Widow 
of a member of a divided family.. But 
still the case isone of a mother. , 

I may also point out that although 'pattaa 
are said to have been transferred in the 
name of pangalis and although sale-deeds 
are said to have been executed in respect 
of thelands, they have not been produced to 
the enjoyment by pangalis. 


et do not think these two documents, Exs 
Y and XX, prove the custom of exclu 
of widows. 


earliest document on 
Line ee VIL of 1899. 
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the destruetion of records. The plaint- 
iffs' third witness Krishnaswami Kone 
states that he knew Karuppanna Kone who 
died about 50 years ago, that Irulayi 
enjoyed the properties till her death, that 
his father conducted proceedings in 
Court and helped her to get the Succession 
Certificate and that hefound the certificate 
in his father's records. He states that when 
Karuppanna Kone died he left a pangali 
Appavu Kone but that he didnot inherit 
the estate. He states that the deceased 
belonged to the 1,000 Yadhavas. His evi- 
dence isimportant as he is arelation. He 
says that after Karuppanna Kone's death a 
dayadi put forward a claim to the pro- 
perties and that the widow applied fora 
certificate and got it. This witness is 60 
years old. Thers is no suggestion in cross- 
examination that Kaeruppanna Kone did 
not belong tothe 1,000 Yadhavas, and I 
do not think there is any reason to doubt 
that the Succession Certificate, Ex. Q, re- 
lates to & person who belongs to thecom- 
munity in question. The importance of 
it is that as early as 1878 a widow obtain- 
ed a Succession Certificate to collect debts 
whereas if there waa any custom, it will 
be the dayadi who should have got the 
certificate. So far, therefore, as the docu- 


mentary evidence goes,the earliest doou« 
ment on the defendants’ sideis of the year’ 


1899, whereas on the plaintiffs’ side there 
is the Succession Certificate of 1878. The 
custom, therefore, of exclusion of widows 
has not been established by any documente 
ary evidence prior to the year 1899. 


I shall now deal with instances adduc- 


ed to show that females did not succeed 
to adivided member who died without 
maie issue. Asregards cases where the 
only evidence is that the parties were 


living separately and nothing further ap-' 


pears I donot think I can draw the pre- 
" i were living separately 
Unless there is 

there was a partie 

be due to seyg 
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There have been some errors pointed 
out in thejudgment of thé? Subordinate 
Judge in dealing with the evidence. This 
is due to the fact that the predecessor of 
the Subordinate Judge who wrote the 
judgment took the evidence of 56 witnesses 
for the defendants, while the Subordinate 
Judge who wrote the judgment took the 
evidence of the remaining witnesses. 
‘The case was closed on the 3rd of 
November, 1921, and judgment was not 
pronounced till the 12th of April, 
1422. The Subordinate Judge was under 
orders of transfer and was asked by 
the High Court to write the judgment be- 
fore handing overcharge. The judgment 
was written by him and pronounced by 
his successor. Written arguments were 
given to him by both sides and he seems 
to have relied chiefly on the written argu- 
ments and not the original depositions and 
exbibits. i 
_ The Subordinate Judge in dealing with 
the instances of exclusion of widows, 
mothers and daughters has divided 
them into four classes, The firat class 
of instances are instances where it 
is sought to establish the custom by 
oral and documentary evidence, This 
class of instances are dealt with by the 
- Subordinate Judge in para. 60 of the judg- 
ment. The next class of instances are in- 
stances spoken to by widows, but 
there isno documentary evidence in sup. 
port of their evidence, This class of in- 
stances are dealt with by the Subordinate 
Judge in para. 62 of the judgment, The 
third class of instances are instances spoken 
to by the agnates of deceased co-parceners, 

his class of instances are dealt with by 
the Subordinate Judge in para, 640f the 
judgment. The fourth class of instances 
are instances spoken to by Nathikarans or 
the relations of the widows, This clasg of 
instances are dealt with by the Subordi- 
nate Judge in para. 66 of the judgment. 
Toe fifth class of instanzes are instances 
spoken to by other relations, and are dealt 
with by the Subordinate Judge in para. 
083 of the judgment. Tae Subordinate 
Judge in para. 71 ofthe judgment refers 
to admissions by the defendants against 
the custom, 

[His Lordship then dealt with the 
evidence relating to these instances and 
proceeded: —} 

I have now dealt with the instances 
Which have been arguad before us on both 
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sides and I think it is clear fromthe in- 
stances which I have referred to above 
that, while the defendants have not shown 
any instances in Court where the custom 
set up waseither alleged or recognized, 
the plaintiffs have proved that, in cases 
where parties went to Court, the widows 
were treated as the legal rapresentatives 
of their- husbands and decreas passed 
against them and no such custom as is 
now pleaded was set up, but, on the con- 
trary Hindu Law of Inheritance was treated 
as the basis on which the claims were 
adjudicated. It also appears that in cases 
where the dayadis could have gone to Court 
to assert their claim, no assertion was 
made. Inone case the dayadi did not press 
the matter probably because the estate 
was small and in another case where the 
estate was fairly large the matter was 
compromised and the widows withdrew 
their application for Succession Certificate, 
The compromise proceeded on the foot- 
ing that Hindu Law applied to them, 
Thera are. cases where the ‘widows 
conveyed properties belonging to their 
husbands not only to strangers, but, .to 
members of the community,who presumably 
would have been aware of the custom 
if it existed, but, who did not choose to 
claim the property er interfere, even whera 
the amountfor which the property waa 
sold was fairly large. We also find cases 
where widows lived inthe houses of thei 
husbands after their husbands’ death, 
We findinone instance that matia waa 
transferred in the name of the widow 
after her husband's death although pangalis 
were alive who could have taken objection 
if the custom was in existence, Having 
regard tothe evidence on both sides, | 
find it difficult to hold that the evidence 
adduced by the defendants as to custom 
satisfies the requirements which I have 
already referred to validate a custom that 
can beenforced by Oourts in derogation of 
the ordinary law applicable. 

Great reliance was placed upon a state. 
ment inthe ' Madura Diatriet Gazestecr" 
and in Dr, Thurston's book, “Oastes and 
Tribes of Southern India”, that, in the 
community to which the parties belong, 
widows were excluded. We find in the 
Madura District. Gazetteer the following 
statement: “Among those Puthunattars an 
uncommon rule of inheritances is in force, 
A woman who hasno male issus at tho 
time of her husband's death has to yabara 


770 
his property to his brother, father or 
maternal uncle, but, is allotted maintenance, 
the amountof whichis fixed by a caste 
panchayat.” 

The custom whichis set up here is differ- 
ent from that which the defendants want 
to establish in this case, Jt is rot the 
general custom that agnates exclude all 
females, however remote, but that after the 
husband's death if he leaves a brother or 
father, the property isto go to those two 
persons and maintenance is to be given 
to the widow, Thestatement in the above 
passago that the maternal uncle isto get 
the property isopposed to the custom now 
get up, es cognates have no place in the 
custom pleaded by the defendants. There 
is elso nothing here to show whether 
daughter's son isalso to be excluded if the 
person left ad&ughter's son. No doubt, 
khe statement in “the Madura District 
Gazetteer” deserves great weight but I do 
not think it should be taken as conclusive 
especially where the evidence in the case 
does notsupport a uniform custom set 
up i 

ienie wes also ‘placed by the defend- 
ants on the affidavits filed by the plaintifs’ 
witnesses in the suit by the half-brother 
against the nephews e(O. B. No, 21 of 
1517) which itis said support the case of 
the custom set up. These affidavits have 
been fled as Exe, XLI, XLII, XLIII and 
XLIII (2). These effidavits are on printed 
forms end contain the same allegations, 
As regards the custom, para. 4 of Ex. XLI, 
ayns as follows ;——' According to the custom 
of our caste, if the deceased Yadhava does 
not leave a male issue, his property is to 
be taken only by the next dayadi, and 
there is no practice or panchayat award 
or any other record for warranting the 
statement in the affidavit filed on behalf 
of the defendants that the uterine brothers 
and their descendants or heirs only should 
take the property and not the step-brothers 
(or brothers who are the sons of the stepe 
mother) or their descendants or heirs, how- 
ever close they may be,” l 

Alibeugh it is not stated that this cus- 
tom applies even if the deceased leaves 
widows, mothers, or daughters or davgh- 
ter's gobr, having regard to the pleadings 
it should beteken that these beiras would 
be excluded as the parties who deposed to 
the affidavits.must have known that there 
were two widcwe and a daughter's son in 
existence. Aa I said before, the suit waa 
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a suit between the half-brother and tke 
nephews by the full-blood who by common 
consent setup the case of exclusion of 
widows. It is stated by Mr. Ramachandra 
Ayyar for the widows that printed aff- 
davits were taken round and signatures ob- 
tained without the deponents knowing the 
contents, It is diffeult to believe that the 
déponents were ignorant of the contents. 
In cases where the witnesses now go back 
on their statements as some of the plaint- 
ifs’ witnesses have done, the best thing 
would be not to accept their statements 
unless those statemenis are corroborated 
br other reliable evidenee— oral or docu- 
mentary. There is no ground for rejecting 
the evidence wholesale, as the defendants’ 
Vakil wants us to do. 

Reliance has also :been placed by the 
appellants on Ex. XLII (a) an affidavit 
filed by the widows on the 15th March, 
1917, in support of their application to be 
made parties to O. S. No. 21011917. In 
para. 5 thewidows deny the custom of 
exclusion of widows and state that the 
parties are governed by Hindu Lew. They 
go on to say that it might be usual in soma ' 
poor families to send away widows having 
no heir after paying some amount with 
the consent of both parties but that in 
rieh families during their lifetime and in 
some cases they received large sums and 
handed over properties to the heirs. They 
deny the custom that widows should quit 
the house, I donot think that there is 
any admission of the custom set up. All 
that it shows is thatthe practice varied 
and depended on the consent of the 
widow. 

It is argued by Mr, Ramachandra Ayyar 
that the custom set up is unreasonabla 
inasmuch es the widow, whatever may 
be the property of her husband, hes 
to leave the ghouse on receipt of 100 
sheep or Rs. 100, unmarried daughters 
are left destitute and dependent ox 
the mercy of their maternal relationg 
not even receiving maintenance till 
they attained age or any money for their 
marriage expenses and daughter's sorgare 
totally excluded in favour of agnatic re. 
lations, however remote, I do not think 
we can reject & custom if itis otherwise 
proved, It should be remembered that the 
position of woman in the line of heirg 
under Hindu Law was one of slow and 
laborious growth, and that in. the early. 
stages of the Aryan commypnity woman 
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found no placa in succession. Even under 
the Hindu Law, the sister was till recently 
excluded from inheritance altogether and 
sister's soa only eame in after his rights 
were negatived in more than one decision. 
These persons who would be nearer heirs 
according to modern concaptions had been 
excluded for centuries in favour of remote 
kinsmen. A person looking at the Hindu 
Law of Inheritance from a western 
standpoint would probably look atit with 
@ mixture of wonder and pity especially 
when he forgets that the keynote to the 
system ofinheritance is the capacity to 
benefi& the soul of the deceased by offering 
funeral oblations. It is very probable that, 
when the community was in a nomadic 
state and the sole occupation was to rear 
cattle and shesp, women by reason of 
their incapacity to carry on the occupation 

ere excluded from inheritance, but, as 
time went on aud the primitive occupation 
was no longer the source of income for 
Several persons, as these shepherds settled 
down ia towns and villages and acquired 
property and were surrounded by persons 
who followed the Hindu Law of Inherit- 
ance and Succession, they begaa to adopt 
the ordinary rule of Hindu Law of Inherit- 
anca. Assuming forargument’a sake that 
in the old days there wassuch a custom 
as is naw setup, it has ceased to be uni- 
form andinvariable by reason of inroads 
made from time to time and f think itis 
too late in the day to revive it especially 
asit seems to me to be opposed to the 

* present day rales of equity and justica. 

The evidence, in my opinion, shows that 
there have been instances both ways but 
the defendants’ evidence falls far short of 
the standard required to prove a cus- 
na in derogation ofthe ordinary Hindu 

aw, 

In the result Appeals Nos, 203 and 329 
of 1922 are dismissed with costs. As 
regards printing coats, defendants have to 
pay, it will bs divided between defend- 
ants Nos. I to 3 on une side and 4i defend- 
anton the other, 

As regards Appeal No. 328 of 19233, in 
view of my finding that the custom exelud- 
ing widows has not beea proved, it is not 
necessary to find whether there is a custom 
excluding half brothers in favour of 
‘nephews of full blood. As the Hindu Law 
applies and as the deceased haa left widows, 

‘daughter and daughter's son, the question 
;Falasd in.this suit is purely speeulatiya and 
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I do nos seeany ground for deciding which 
of the two sets of reversioners who have 
at present merely a spes successionis and 
who may not at all have any rights in 
the estate are entitled to precedence. I 
may alsostate that the daughter is nota 
party to any of these suits and no adjudica- 
tion between the two sets of reversioners 
would be of any use when the estate opens 
on the death of the widows. Under these 
circumstances the appealis dismissed but 
without costs throughout. 

Devadoss, J.—One Vannisa Kone, a 
shepherd by caste, died in June, 1916, 
leaving behind him a daughter, two wives, 
a half-brother and threenephews bya de» 
ceased full-brother, The half-brother has ' 
brought O. S, No, 210f 1817 against tha 
three nephews for possession of the pro- 
perty of Vannia Kone alleging that he 
as half-brother is entitled to inherit the 
properties in preference to the nephews. 
The nephews plead that the half-brother 
is notthe heir as by the custom of the 
caste, the full-brother and his descendants 
exclude the half-brother and his descead- 
ants. The widows applied to be made par 
ties to the suit and they were directed to 
bring aseparate suit. They have accords 
ingly brought O, S. No. 64 of 1917 against 
the three nephews and the half-brother 
for possession of the proparty alleging that 
they as widows are entitled to inherit to 
their husband under the Hindu Law i& 
preference to the nephews and half-brother, 
The nephews and the half-brother resist 
the suit of the widows on the ground that, 
according to the custom governing the 
caste, widowa without male issue have na 
rights of inheritance, but are only entitl- 
ed to aruppucooli or Kaimpenkur means 
ing widow's perquisites of 100 sheep or 
Ra, 100, The Subordinate Judge of 
Madura tried both the suits together and 
decreed O, S. No. 64 of 1917 and dismissed 
O. S. No. 21 of 1917. The nephews hava 
preferred Appeal No. 208 of 1922 against 
the deeree in O. 8. No, G4£o0f1917 aad the 
half-brother has preferred Appeal No, 328 
of 1922 against the decree in O. 8. No. 21 
of 1917 and has preferred Appeal No. 329 
of 1922 against the decreein O B. No. 64 
of 1917. Tne appeals have been heard 
together as the main question raised in 
issue No. 1 of O. 8. No. 64 of 1917 is 
common to them all, The issue is— 

“Whether females are excluded from in 
heritance by the oxatom of tha dasia teg 


i) 
' which the parties belong as contended by 
the defendants." ` 
good deal of argument has been ad- 
_ dressed to us by Mr. Ramachandra Ayyar 
who appesrs for the widows about the 
~ burden of proof of a custom opposed to the 
. ordinary Hindu Law and about the es- 
gentials of a valid custom. ; 

In deciding whether a ‘certain custom 
relating to marriage, divorce, adoption, 
inheritance or succession obtains among 
b caste, sub-caste, class, sect or clan, the 
following considerations have to’ be borne 
in mind. What is ordinarily understood 
as Hindu Law is not the Customary Law 
of the country like the Common Law of 
England. Neitheris it a Statute Law in the 
sense that some King or Legislature fram- 
` ed the law and enforced its acceptance by 
the people. The Hindu Law as is com- 
monly understood is aset of rules contain- 
d in several Banskrit books which the 
Sanskritiets consider as books of authority 
‘on the law governing Hindus. There are 
several treatises on law and they are not 
of. equal-authority in all the provinces, 
Many of the socalled provisions of law 
-Ate only moral or ethical rules for the 
‘conduct of a community which found a 
resting place amidst ‘strange surroundings 
end amongst people differing consider- 
Bbly in many respects from it. 
habitants of the southern portion of India, 
were Dravidians -of Turanian origin and 
- hot of the Aryan stock. The term ‘“Dravi- 
. dian” is applied generally to the South 
Indian people, The Dravidians "were a 
‘highly civilized people with languages 
abd literatures of théir own long before 
the Ohristian era. Tamil was a highly 
cultivated language long before the 
: Aryans came down south as is apparent 
from the absence of Sanskritic influence 
in the most ancient of the Temil works 
extant. Oonsequently though the Aryans 
peacefully penetrated into the country and 
in'"eourse of time acquired considerable 
< influence over tbe people posing es priests 
? and gurus, yet they were not able to alter 
‘the customs and manners and mode of 
. Worship which prevailed among the people 
to any appreciable extent, “Mayne says: 


“We also know that the irfinenee of Brah- 
^imins.or even of Aryans, among the Dravi-. 
` ‘dian races ofthe South has been of the ` 


; „Nery Slightest, at all events, until. the 
, British officials introduced their Brebmin 
pdvinors,"--Meyne's Hindu Law and Usage, 
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8th Hdition, page 50, What little influence 
they really exerted over the people could : 
be gathered from the fact that the people 
retained their own eustoms'and manners and | 
worshipped their own gods and goddesses, 
The Aryans in Southern India, instead of 
changing .the customs and manners of the : 
people, adopted some of their custcms es ` 
their own. As the gods and goddesses 
worshipped by the Dravidians were not 
those of the Aryans, the latter in order 
to influence the people for their own benefit 
created & pedigree for them and made out 
that they were the sons and daughters of 
their gods and goddesses. As regards 
marriage, divorce and inheritances and 
social and domestic relations, the people 
followed their own custome, though they 
were willing to worship the gods and god» 
desses of the Aryans without forsaking 
their allegiance to their demon gods and 
goddesses; and the rules embodied in’ 
the Sanskrit Law books were never accepte 
ed by the people as the law governing 
their relations. 

During the Hindu period there was no 


‘attempt to force upon the people: any 


general syatem of law as regards social and 
domestic relations and inheritance and 
succession, History does not tell us that 
during the period of the Muhammadan 
domination the rulers interfered with the 
customary laws of the people, Each caste, 
class and clan hadits own peculiar.customa 
governing their social and domestic rela- 
tions, inheritance and succession to property; . 
After the .advent, of the British rule, the 
Judges appointed by the Hast India 
Company who were obviously ignorant of 
the customs and manners of the peopla 
looked for guidance to the learned meh 
atnong the people in deciding questiona 
regarding succession, inheritance, etc. Tha 
learned men or Pandits naturally relied 
upon the rules contained in the old Sanektit 
works for their opinion. As observed by Mt. 
Mayne: “Upon all disputed points of law 
the English Judges were merely the 
who weré 
attached to their Courts and whom -they. 
were’ bound to consult"—Mayne's Hindu 
Law, Sth Edition, para. 40, page 43. The 
English Judges who. gave their decision 
according to the opinions of the Pandéts 
when not opposed to natural justice came 
to look upon the Sanskrit works as embody= 
ing the law applicable to the people of ‘tha 


“land; and a custom notin accordance with 
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the rules contained in the bonks came ta be 
considered as an exception to the general 
Hindu Law, 

The term "Hindu" is applied indiscrimi- 
nately to all people who are riot Muhamma- 
dans or Christiana. The lowest castes who 
are outsidethe pale of Hinduism proper are 
also called Hindus. To call all the people 
“Hindus” and then apply the Hindu Law 
contained in the Sanskrit books to all of 
them is the natural consequence of the 
ignorance of those to whom the administra- 
tion of Civil Justice was committed in tho 
early part of the last century. It is now 
settled by a long course of decisions that 
the Hindu Law as understood by the 
Judges and thelegal profession, is appli- 
cable to all Hindus and a custom not in 
ascordance with the general Hindu Law hag 
to be proved by the party setting it up, 
But, in considering the proof of such 
e custom, the Court should not labour 
under the impression that the custom 
pleaded is a conscious departure from or 
variation of the Hindu Law applicable to 
ihe parties. The custom is not an exception 
to the general Hindu Law as if that a set of 
persons who were governed by the Hindu 
Law agreed to adopt a course of conduct in 
variance with the law which governs them. 
The customs obtaining amongst the ncn- 
Aryan races of this Presidency, especially 
among those inhabiting the Southern or 
Tamil Districts, have been in vogue from 
time immemorial. To hold such customs ag 
exceptions to or variations of the Hindu 
Law is to ignore History and Ethnology; 
for, the Dravidians were never governed by 
the Hindu Law, and they adopted only 
some of the customs and manners of the 
Aryans when they wanted to imitate them, 
In weighing the evidence as regards any 
custom which is set up, the Court should 
consider whether the caste or sect or clan 
among whom it is said to prevail ever 
adopted wholly or only with some reserva- 
tions the general body of Hindu Law and 
whether they ever intended to alter their 
customs and Oustomary Laws completely. 
Dr Burnell in his Introduction to the 
Dayavibagha, page 15, observes: “Custom has 
always been toa great extent superior to 
the written law in India and especially so 
in the South, but the Indian Jurists never 
attempted to record such merely human 
details; hence the difficulty of the law of 
marriage and caste usages on which ques- 
tions of inheritance often depend. By 
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custom only oan the Dharma Bastra hers 
be the rule of others than Brahmins, and 
even in the oaas of Brahmins it is very often 
superseded by gustom," 

The parties to the appeals or Edayars or 
shepherds by caste. They call themselves 
Yadhavas, Many of them profess to be 
Vaishnavites and wear their distinctive 
marks. Though the Madura Edayars are not 
Aryans, yet they have arrogated to theme 
selves the position of the caste in which the 
great avatar of Vishnu, Krishna, was 
born, and, consequently, have adopted the 


customs and religious practices and 
usages of the Aryans, Defendants’ witness 
No. 46 says tbat they perform the 


shradhas and repeat the names of their 
ancestors during the ceremony, A mere 
conversion to a religion would not necese 
sarily involve the adoption of the laws ag 
to inheritance and succession obtaining 
amoug the adherents of that religion. Ag 
observed by Mr. Nelson in his brochure on 
Hindu Law entitled a ‘ View of the Hindu 
Law as administered by the High Court of 
Judicature at Madras” at page 188:—"Tf all 
professed one and the same religion, that 
fact would not in itself warrant the supposi- 
tion that al] followed the same customs in 
respect to succession to property and the 
like; for whilst ngarly all the countries of 
Europe profess the Christian faith, each hag 
its own peculiar laws regulating the devolu- 
tion of property and' other affairs." But when 
the convertsaim atidentifying themselves 
with the rest, etrong evidence would be 
needed to show thatthey kept their own 
laws relating to social relations, marriage, 
inheritance and suzcession uninfluencéd by 
the rules of law obtaining among the 
adherents of the religion to which they 
became converts, f 

No hard and fast rule can be laid down as 


to how many instances are sufficient to 


make out a valid custom and how many 
exceptions tothe custom setup would make 
the Court hold that the custom pleaded is 
not obligatory or invariable. Where a 
custom is a general one obtaining in a caste 
or clan composed of hundreds of families, 
the Oóurt would naturally expect a large 
number of instances in proof of the custom, ' 
but, where the custom set up is that ofa 
single family or a small group of families, it 
is unreasonable to expect a large number of 
instances in support of the custom. Where 
a large number of instances are proved 
which are not in accordance with the custom 
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‘even though the number of instances 
.produced in support of the custom is 
,considergbly larger, the Court would 
"hesitate a good deal before coming to the 
, sgonalueion that the custom is considered by 
“the people among whom it is said to prevail 
BB obligatory. It is unnecessary in this view 

. to consider the cases relied upon-by Mr. 
' Ramachandra Ayyer such as Mirabivi vw. 
Vellayanna (4) and Abdul Hussein Khan v. 
. Bibi Sona Dero (8). 

‘The first questicn is, what is the custom 
that is set up.? The issue as framed, 
Whether females are. excluded from ins 
heritance by the custom of the caste to 
which -the. parties belong'as contended by 
the defendante?" je too wide. When {he case 
was opened by Mr. K. V. Krishnaswami 
-Ayyar for the 4th defendant, I asked him 
how he would formulate his position. He 
replied that women are excluded from 
‘inheritance. His statement is in keeping 
^with the issue, but the written statements 
of defendants Nos. 1 to 3 and the 4th 
defendant do not go that length. In para. 2 
ofthe. 4th defendant's written statement, 
the custom is pleaded in the following 
terms: ‘Widows donot inherit their bus- 
bands’ property, but are entitled only toa 
small perquisite, the succession in the 
absence of.& son opening to the nearest 
male dåyadis.” Defendants Nos. 1,2 and 
3 plead in para. 4 “Sonless widows pos- 
sess an interest in the inheritance only 
to the extent of the customary allowances, 
namely, 99 sheep if the owner died 
possessed of the same or at Re. 1 per 
sheep for every sheep that remains un- 
delivered."  . 

We cannot consider the custom with 
reference to the right of a mother to 
succeed to her son dying leaving no widow 
or issue, or the right of a daughter to the 
-estate of a father dying without male issue 
‘or the right ofa grandson by a daughter 
intheabsenceof male issue to inherit to the 
.maternal grandfather, as they are.not be- 
.foreus; and the question has not been 
definitely raised with reference to them, 
, though witnesses in their anxiety to make 
out the defendants’ case are prepared to 

.: gothe length of saying that ifa man dies 
. witbout male issue his estate immediately 
vests in his agnates. The ‘custom for de- 
termination in this care should only be 
confined to that set outin para. 2 of the 
. written statementofthe 4th defendant, name- 
.ly, widows do not inherit their husbands’ 
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property but are entitled only to a emall 
perquisite, `, i 


: It is urged by Mr. Ramachandra Ayyar 
that a finding that widows do not inherit 


to their husbands dying without male . 


issue would necessarily mean the vesting 
of the property in the nearest agnate and 
that would prejudice the right of a daugh- 
ter to inherit to a father and the right 
of the daughters son to inherit to the 
grandfather, for, property must vest jn 
somebody end ifit vests in the agnate, 
it cannot be subsequently divested in 
favour of the daughter or of the daughter's 
son. A. finding on the custom need not 
necesearily prejudice the right of tle 


daughter or daughter's son as itis ecu 


fined only to the right of the widow to 
inherit to ber husband. 
It is next urged that the custom is an 


'unreaeonable one, Nothing is unreasonable 


in a custom which places widowsunder & 
disability to inberit to their deceased hus- 
bands. In considering whether a custom ig 
reasonable or unrearonable, we skould not 
Le influenced or’ guided by modern ideas; 
for, that which appears to be unreasonable 
to us now may have been considered ag 
eminently reasonable and necessary for 
the: growth or well being of a caste or clan 
in bygone ages. In ancient times woman 
were considered as chattel and, therefore, 
not fit to own property in their own right. 
Even Manu who gives women. the right of 
inheritance in certain cages places them 
under a perpetual tutelage: “In child- 
hood must a female be dependent on ber, 
father ; in youth on her husband ; her lord 
being dead, on her sons; if she have no sons 
0n the near kinsmen of her husband; if be 
left no kinsmen, on those of her father; if 


she have no paternal kinsmen, cn iLe 


sovereign; a woman must never seek 
independence '"—Manu, Chap. V, verse 148. 
It is only in recent times that women were 
considered fit to own property in theirown 
right. The right to inherit to male: rela- 
tions isa still more modern development 
of the law. The earliest recorded instance 


‘of daughters claiming a share for themselves 


in their father’s property ia that of tke 
daughters of Zelophehad who applied to 


_the great law-giver- Moses to be: allowed 


to succeed to their father who died eav- 
ing no sons on the ground that his name 
should not “be done away from among 


Mcees , 
allowed them to take their father’s property 
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and decreed; “Ifaman die and and have 
no san, then he shall cause inheritance to 
pass unto his daughter , . . . and it 
ghall be unto the ahildren of Israel a Statute 
of judgment"—The Book of Numbers, 
Chap. XXVII, verses 4 ands. This became 
"law" in Israel. Hverafter that in the 
absencs of sons, the daughters divided 
their father's property among themselves. 
Under the Muhammadan Law a mother and 
wife are given definite shares and a daugh- 
ter is aresiduary and a sister is a sharer 
ora residuary according to circumstances, 
Till the passing of the Married Women's 
Property Act of 1884a married woman could 
not own separate property in Hogland, 
According to the Mitakshara, a sister is not 
an heir at all, though she isan heir in the 
Bombay Presidency under the Mayukha 
Law. So, there is nothing unreasonable 
in a custom which prohibits a wife from 
inheriting to her husband. If we apply 
the present day notions to some of the 
rules of Hindu Law, we should certainly 
condemn them as unreasonable and unsuit- 
ed to modern conditions, but, as they are 
binding on the people, Courts are bound to 
recognize them and to give effect to them. 

The parties to the appeals are a sub-divi- 
rion of Shepherds called Pothunattu 
Eayars or Ramayana Chavadi Yadhavas. 
They arə also called one thousand shep- 
herds and they number about 700 families, 
he custom by which sonless widows are 
excluded from inheritance is said to obtain 
among this Ramayana Cnavadi Yadhavas. 
Jo giving evidence, the defendants’ witnesses 
depose that the widows get what is known 
83 aruppucooli or kaimpenkur of 100 
sheep or 100 rupees and quit the house 
of their husbands. If the payment of 
haimpenkur or aruppucooli is a part and 
parcel of the custom which excludes 
widows from their husbands’ inheritance, 
I may say at once that the custom has 
not been made out; for, the evidence as to 
the amount, time and mode of payment of 
aruppucoolt is so conflicting and unsatis- 
factory thatitis not possibleto arrive at 
any definite decision as to its amount or 
the time or mode of payment, Even though 
the witnesses treat the payment of arup- 
pucooli as part of the custom and insepar- 
able from the portion relating tothe ex- 
clusion of the widows from inheritance, 
yat, a3 tha defendants should not ba made 
t» giffar on ascountof theattempt of the 
Witoe3sas to prove too much, I addressed 
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myself to the simple question, have the 
defendants made out by reliable aud un- ` 
ambiguous əvi lence a custom, which is iu- 
variable and obligatory whereby widows are ' 
debarred from iuheriting their husbands 
propsrty? ‘The appallants seek to establish 
the custom by adducing a} number of in- 
stances in which the property of a person 
dying without mala issue was inherited 
not by the widowg but by the agnates or 
pangalia. The instances may be roughly 
alassified under the following heads :— 
I. Instances supported by document- 
ary evidence. 
IL Instances spoken to by widowa, 
` ILL Instances spoken to by pangalts or 
agnatesof the deceased persone, 
IV. Instances spoken to by tha widows’ 


. relations, 
V. Instances spoken to by other rela- 
tions. 


[His Lordship referred to the evidenag 
and proceeded:—] 

The above are the instances spoken to by 
the defendants’ witnesses, and excepting 
fifteen, the others do not lead to any de. 
finite inference. It is only instances in 
which there is reliable and unambiguous 
evidence that the pangalis inherited the 
properties of a deceased person who was 
divided in interest from them at the time 
of his death would lead to the inference 
that the divided pangalis excluded the 
widow, for according to the Hindu Law no 
widow hasa right of inheritance to a mem- 
ber ofa joint family. Her right is only 
to maintenance and residence either in the 
family house or in a house provided by her 
husband's co- parceners. 

Ví, I will next consider the evidence re- 
garding the instances in which the 
custom was either ignored or de- 
parted from. 

The first: class consists .of instances 
supported by documentary evidence, 

[ His Lordship proceeded to discuss the 
evidence and concluded: — 

The cases in which there is satisfactory 
evidence thatthe dayadis or pangalis inherit- . 
ed their divided pangalis properties in 
preferences to the widows are only fifteen. 
The cases in which there is satisfactory’ 
evidence that the widows dealt with the 
properties of their husbaads are thirtean, 
Itis strongly urged by Mr. Ramachandra 
Ayyar for the respondents that the ap- 
pellants have not proiuced a single pitta 
to show that the patta which stood in the 


`. in the community, 


bool 
H8 
name of the deceased cangali waa transferr- 
ed after his death to thename of a divided 
pangali, Nor. is there any evidence to show 
that a divided pangali waa brought on the 
‘gecord as tha legal representative. of a 
` Kone in any suit or legal proceeding. It 
i8 significant that no person who had co- 
Gasion to filea suit againsta Yadhava of 
the Ramayana Chavadi sub division ever 
thought of making the nzngali the legal 
representative of the deceased Kone. In 
the case. of persons who do not: belong ' to 
the community it might be said that they 
were not aware of the custom prevailing 
but when we find that 
the members of the community sued either. 
the widows or made the widows the legal 
representatives of a. deceased Yadhava 
defeadant, it cannot be said that the 
members of the community ‘considered that 
there wasa binding custom which prevent- 
ed the widows. from succeeding to their 
deceased husbands’ properties. [t is also 
urged for the respondents that no pan- 
chayat. award was produced. Exhibits 
XXV and XXVI make the panchayat 
award the -basis of the payment of 
aruppuccolt, | Yet no panchayat award 
has been produced by the appellants, 
There is no instance of a pangali having 
enforced hisright in a Court of Law. But 
there are at least two instances in which 
the widows applied for Succession Certifi- 
cate’ to collect the outstandings due to their 
husbands, - 


The appellants naturally rely upon the : 


admissions made by the plaintifs' witnes- 
sesin support of their case. Mr, Rama- 
chandra Ayyar explains: the fact that some 


of the plaintiffs’ witnesses made statements 


supporting the contention of the defend- 
ants by urging that they were adverse to 
the plaintifis and.they had to be called in 
order to prove. certain documents. and that 
they in cross.examination made statement 
supporting the cases of the defendants, This 
explanation appears to be plausible, 
An application was made in the course of 
. the suit for the appointment ofa Receiver 
and a number of affidavits were filed by the 
"parties in ‘support of their allegations, 
Exhibits XXXVII, XXXVIII, XLI, XLII 
and XLIII are such affidavits, In Ex. 
 XXXVIII the statement ia: “According to 
the custom of our community, ifa Yadhava 
should Jeave no male issue, oply his full- 
, brother, that is, brother born of the same 
‘masther (asthe deceased) and his denoond- 


MOOKKa KONE V, AMMARUTTY, 


103 I, O. 1928 


ants are entitled to-succead and not ths: 
half brother and his descendants:" In 
Ex XLI the statement is “According to the 
custom of our caste, if the deceased 
Yadhava does not leavea male iasue, his 
property ia to be taken only by the next 
dayadi" Exhibits XLII and XLIII are 
Bimilarto Ex. XLI. The case has been 
complicated by the contention of defend- 
anta Nos, 1to 8 that full-brother and hig: 
descendants succeed in preference to the 
half-brother. Though this question does 
not arise in the, suit of the widows, yet ag 
evidence’ has been taken in both suite 
together, some witnesses speak to tha 


‘custom of excluding the widows, and some 


witnesses speak to the custom of excludirg 
the half-brother, and defendanta Nos. 1 to 3 
and the 4th defendant have filed affidavita 
in support of their contentions, and some 
of the plaintiffs’ witnesses who swore to 
the affidavits now depose that the affidavits 
were printed sheets of paper and that they 
signed without knowing what thecontents ' 
"were. Their statements may be true or 
false Without relying upon their state- 
ments it is safer to rely upon the document- 
ary evidence in the case for the purpose of 
arriving at tbe truth. 


. ,Às8 [ have already observed the evidence 


as to aruppucoolt is not uniform. Exhibit 
XXIII givesit as Re. 70, Ex. II gives itas 
Rs, 100, Ex. XXII as Rs. 100 and Ex. 1X as 
He. 70, Ex. V as Rs. 17 Ths witnesses are 
notiagreed as to the amount which is due as 
aruppucooli, The contention of the de- 
fendants is that only Rs 100 is paid as 
aruppucooli, Some of the witnesses say 50 
or 60 sheep and in one case 90 sheep were 
given. as. aruppucooli. If. the aruppucools 
was only Re. 100 it is, difficult to sea how 
99 sheep, could have. been given, A sheep 
would have been worth ‘at least Rs. 5 to 
Rs. 7. some yearsago., The. evidence. ag 
regards the quantum, of, aruppucooli ia go 
conflicting. that it would not be possible to 
accept the statement that Rs. 100 was the ' 
amount of aruppucooli. that should be paid 
by a pangali before he inherits the property . 
of the deceased pangali and. therefore, if 
the aruppucooli is an integral part of the 
Custom set up, it can besafely said that-the 
custom has not been made out. ‘Bat, as I 
have dealt with the custom, apart from the 
aruppucooli, only the evidence as regards l 
the exclusion of the widows from inberit- 

ance should be considered in weighing the 
evidence whether the sustomset up hae been 
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made out or not, The appellants place 
yeliance upon a statement in the “Madura 
Qagetteer" as supporting their contention. 
The passage is as follows:— 

“Among these Puthunattus aa uncom- 
mon rule of inheritance is in force, A 
woman who has no mele issue at the time 
Gt her husband'sdeath has to return his pro- 
party to his brother, father or maternal un- 
cle but, is allotted maintenance, the amount 
of which js fixed by acaste panchayat,” 

The custom that is now sat up is different 
from the custom that is referred to in the 
Gazetteer. According to the Gazetteer, the 
property has to return to the deceased's 
brother, father or maternal uncle and the 
amount of maintenance is to be fixed by the 
casto panchayat. ‘the defendants stoutly 
repudiate the suggestion that the caste pan- 
chayat determines the amount of mainten- 
ance, and their case is that the pangali alone 
joherits the property, and in no case does 
the maternal uncle take the property. Th 
custom which is pleaded now is not the 
game as that referred to in the Gazetteer 
and, therefore, the statement in the Gazet- 
teer cannot be relied upon as supporting 
the case ofthe defendants, 

There are about fifleen instances in 
whichthere is satisfactory evidence that the 
divided pangalis or dayadis succeeded to 
the estate of a deceased person in preference 
to the widow. Mr. Krishnaswami Ayyar 
for the appellants relies upon Palaniappa 
Chettiar v. Alagan Chetti (11) and contends 
that tne clear proof of a few instances is 
sufficient to make out a custom. It may be 
that where a custom set up isnot opposed 
to the general law governing the com- 
munity, a few instances may be sufficient 
to enable the Court to hold that the custom 
prevails in that community. But where 
the custom which is set up ia opposed 
tothe ordinary law governing the parties, 
it must be shown that the custom is invari- 
able and that itis obligatory and must'be 
proved by alarge number of instances. In 
this case the instances referred to as being 
opposed to the custom are supported by 
documentary evidence, In several of them 
the pangalis did not come forwardas legal 
representatives of the deceased person and 
in one case a pangali clearly stated that he 
was not the heirand that the widow was the 
legal revresentative—vide Ex. B2. Fur- 

(11) 64 Ind. Cas. 439; 44 M. 740; (1921) M. W.N. 
687: 26 C. W. N. 417; 30 M. L. T. 208; 15 L W. 521; 


4 U. P. L. R. (P.O) 21; A IL R. 1922 P. C. 228; 461. 
à, 830 (D. Oh . 
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ther the widows have asserted their rigats 
ina Oóurt of Law by applying for Succes- 
sion Oertificatas—vide Br. Q. Mere etate 
ments of witnesses that such a custom 
exista or that auch & custom is not in vogue 
should not be relied upon, unless such 
statements are supported by instances, 
It is urged that the witnesses are interest- 
ed persons and their evidence should not 
be accepted In a gaso like this, where the 
custom obtaining in community is in issue, 
only the members of the community would 
be in & position to speak to the custom 
prevailing init, and the mere fact that they 
are related to the defendants or that they 
are related to influential men in the coms 
munity—Narayana Kone, D. W No. 54, or 
B. K. Vannia Kone, D. W. No. 61—should 
not. by itself be a sufficient reason for 
rejecting the oral testimony as false. If the 
evidence is sufficient to make out thatthe 
members of the community observed the 
custom and considered it obligatory on 
them and if there are no variations or 
departures from it, the Court would ba 
justified in considering the custom as prov- 
ed. In this case, it does not appear that the 
widows knew that they had no rights and 
accepted what was given to them by the 
pangalis. It may be that the caste pan- 
chayat in many» cases compelled the 
widows to accept cash payment and teline 
quish their rights to their husbands’ pro- 
perty infavour of the pangalis and deter- 
mined what amount should be paid es main- 
tenance having regard to the extent and 
nature of the husbands’ estate, and that is 
the reason why the amount of aruppucooli 
is different in different cases. The statement 
in the Gazetteer that a woman who has 
no male issue is allotted maintenance, the 
amount of which is fixed by the caste pan- 
chayat, is probably correct: The defendants’ 
witnesses do not admit that the caste pan- 
chayat fixed the amount of the maintenance, 
assuch a statement would cut at tke root 
of the defendants’ case and they are driven 
to the logical conclusion that, if a wealthy 
man dies leaving only daughters and a 
widow, they have to seek anasylum in the 
house of the widow's brother, however, poor 
he may be. They further go tothe length 
of saying that even if there was no estate, 
the pangali was bound to pay Rs. 10u to 
the widow. The Yadhavas being a pcly- 
gamous people, if the custom is a binding 
one, a poor pangali who may not get a pie 
of tha deceased pangalz’s estate will be ob- 


"m 


liged to pay Re. 200, if there are two widows 
and more, if there are more widows. Ourious- 
ly enough in many cases the deceased left 
fo widows, » 
Indian Courts are Courts of Law as well 
as of equity.and they ought not to give 
affect to a custom which the growing con- 
&ciousness of the community in which 
it is said to have prevailed is prepared to 
treat it as unsuited to modern conditions 
and has allowed a ‘departure from it in 
several cases, When a custom: which is 
not in accordance with the ordinary law 
governing the Hindu community is giving 
way to enlightenment-in. order to bring 
it in line with other communities, Courts 
would not be justified in giving effect to 
it and- thereby compelling the unwilling 
community tobe bound by the custom which 
‘it has practically abandoned. The judicial 
recognition of a custom which a community 


is prepared to jettison is neither necessary. 
Even if such a custom as that. 


nor just. 
setup had prevailed at some time, I am 
not prepared to hold that the custom 
has been considered to bea binding one 
during the last 20 or 25 years. The truth 
probably is that set out in Ex. XLIII(o), 
the affidavit of plaintiffs Nos. 1 and 2. In 
para. 5 they state: “We object to 
tha caste custom alleged by both parties. 
Both parties are followers of Hindu religion, 
All the rights and non-righty: under the 
provisions of the Hindu. Law are ap- 
plicable to both parties and to us as well." 
Paragraph 6 is as follows : “It might be 
usual in some poor families to send away 
widowa having no heir, after paying some 
amount with the eonsent of both parties.” 
la para, 7: they say: "But in the 
caso of rich and influential families like 
that of our deceased husband Vannia Konar, 
the widows used to manage their properties 
during their lifetime, and in the case 
ör some other families they used to hand 
over their properties to their heirs, receive 
. from them amounts in thousands for their 
expenses and do several other acte." 
- | After careful and anxious consideration 
of the whole of the evidence in this case, I 
have not; the slightest hesitation in hold- 
ing that the defendants have failed to prove 
the custom as set.up by them and I 
find issue No.l against the defendants. 
The. result of this finding is, the appeals 
against the decree in O. S. No. 64 of 1917 
fail and they are dismissed with costs. It 
is unnecessary in the view I have taken of 
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issue No.1 to consider the issues that arisa 
in O. 8. No. 21 of 1917. Appeal No. 328 
of 1922 is also dismissed without costa 
throughout, f DE. 
APPBALS Nos. 208 AND 329 op 1922. . 

Wallace, d.—1 concur with my learned 
brothers. 

The point for decision ia whether the 
defendants have proved a custom in 
derogation of Hindu Law that the agnates , 
to the remotest degree exclude the son- 
less widow or widows of a deceased di- 
vided member ofthe 1,000 Yadhava caste 
community, in the matter of inheritance. 
of his property at his death. It has not 
been contended before us, although it 


“was contended in a way before the lower 


Court, that the parties to. these suits are 
not Hindus, They are certainly Hindu ^ 
by religion. They describe themselves as 
Vaishnavites and do not claim that they 
follow any other religion. That being 
so, it is difficult for them to contend 
that they are notin the matter of family 
Law of Inheritance governed primarily 
by. Hindu Law and in fact that has 
been admitted in this Oourt. In their 
pleadings also they admit that they are 


‘governed primarily by Hindu Law, but . 


plead the suit custom, which is a custom. 
in derogation of the ordinary Law of 
Succession under Hindu Law, as ‘a custom 
amorg them having the force of law and, 
therefore, to be enforced by the Courts, The 
onus of proving such a custom lies heavily. 
on the defendants andit was necessary for 
them to prove that the custom alleged ia 
certain, uniform and ancient, and forms 
in the caste consciousness such a binding 
rule that disobedience of it- will be felt by 
the caste as tantamount to disobedience of 
a positive law. 

The evidence to prove the custom is 
voluminous and deals with a large num- 
ber of separate instances, each of which 
had to be carefully extracted and dealt 
with by the trial Court. This may partly 
account for the lower Oourt having made 
many mistakes in quoting it, although 
there are also indications that these mis- 
takes are due not to the Judge reading 
the evidence for himself but to his de- 
pending upon the Vakils' notes of argu- 
ment, Speaking generally, however, the 
evidence§ is not of a high order, is more 
conspicuous for quantity than for quality 
and ia vague, indefinite and inconclusive 
It is a, sounder policy in such cases to 
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put forward a reasonable number of un: 
mistaksble instances ofa custom clearly 
and definitely proved than any number of 
vague and indefinite instances insufficiently 
established. . 

: As to what the custom pleaded really is, 
the defendants make an unfortunete start 
by not agreeing with one another. In their 
pleadings in the suit with which we aro 
now concerned, 1. e, O. 8. No. 64 of 1917, 


the defendants Nos, 1 to 3aaid that the” 


custom is that “a sonless widow possesses 
an interest in the inheritance only “to the 
extent of the customary allowances, namely, 
99 sheep if the owner died possessed of 
the same, orat Re. 1 per sheep for every 
sheep that remained undelivered.” The 4th 
defendant says the custom is 
“Widows do not inherit their husbands’ 
property but are entitled only to a small 
perquisite, the succession in the absence 
of a son opening to the nearest male 
dayadi" In their pleadings in O. S. No. 
21 of 1917 which was tried along with 
this case, thegpresent 4th defendant plead- 
ed that the custom is that “in case an 
original ancestor died without male issue 
his widow or daughters do not succeed 
to his properties by right of succession 
Tm The widows had only a right to 
receive aruppucooli, namely, 100 sheep or 
100 rupees in case there areno sheep and 
then they leave the house and have no 
manner of right to the properties of the 
original ancestor and no right accrues to 
his daughters or their heirs by right of 
heirship: in the properties of a person 
dying without male issue: . only 
his brother and other near dayadis succeed 
to his properties as his heirs and claimants.” 
Defendants Nos. 1 to 3 in their defence 
in that suit started by denying in toto 
this custom and then set up rules of 
succession in the same words as used 
by them in their pleadings in the present 
suit. As set’ out by defendants Nos. 1 to 
3, therefore, the custom relates only to 
widows. Nothing is said about mothers 
or daughters; and these widows have 
an interest in the inheritance tothe extent 
of 99sheep. According tothe 4th defeni- 
ant, the daughteras well as the widow do 
not succeed and neither of them has any 
interest in the inheritance as such. At 
the trial all the defendants joined forces 


together, and defendants Nos 1to3 
accepted whet they had previously, 
denied, namely, the- custom pleaded by- 
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tho 4th defendant, The custom put fors 
wardin the evidence adduced by them 
di&ers in several respects from that put 


forward in the pleadings. For example, 
‘the exclusion from inheritance previously 


‘predicated of widows and daughters only 


is extended also to mothers and step. 
aruppueooli or 
payment due to the sonless widow ia 
not fixed at 99 sheep or 99 rupees, but 
varies considerably, and the succession is 
not restricted toa brother or other near 
dayadis, but any agnate, however remote 
excludes all the above female relations, 
This latter extension is significant in view 
of the fact that defendants relied on a 
recital in the “Madura Gazetteer” to sup- 
port-the custom pleaded by them. Now 
the recital in the Gazetteer is to the 
effect that in this caste on the death of 
a man without male issue tha widow 
has to return his property to his father, 
brother or maternal uncle. It seems to 
me obvious that the Gazetteer custom, 
especially in its inclusion of the maternal 
uncle, differs fundamentally from the 
custom now pleaded that all agnates, 
however remote exclude all cognates. 
Again the Gazetteer does not say that 
widows are ever deprived of theright of 
residencein the family house, which is 
now pleaded as part of the custom, nor 
does it. mention the exclusion of mothers 
or daughters orgive any counterance to 
the custom now pleaded that daughters 
have no right aven to a pie of their tasher's 
property but areturned adrift penniless 
on their father's death. The Gazatteer 
also says that the custom is thatthe 
amount of the widow's maintenance is 
not fixed but is determined by a 
panchayat, Thereisno suggestion that it 
is limited to one lump sum payment of, 
Rs. 100 or go. 

There are many indications in the evi- 
dence, into which I need not goin detail, 
that there once was such a custom as 
set out in the Gazetteer, and my general 
conclusion is that the present defendants 
are trying to expand and extend it further 
than it ever really went, while, as a 
matter of fact, the influence of surround- 
ing Hindu Law has been such that the 
original custom has been largely broken 
down, especially,asone would expect, in 
the main town of Madura. It is not 
without significance that most: of the 
oral evidence for the plaintif against 
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the existence of the custom comes from 
Madura Town, and most of the evi- 
denos of the defendants from the outside 
villages. WEL Ach, sue ca yt . 

[t has been, argued for the defendants 
that their case should not, be dismiesed, 
even if they have not succeeded in prov- 
ing every detail of the custom pleaded, 
and that it iẹcpsn to the Court to find 
out exactly what the custom is and give 


legal effect toit. That may be so in theory, - 


but, in practice, the Court. has to see whe- 
ther any of the details areso satisfactorily 
proved that they can be accepted, and 
when witnesses have. obviously given ex- 
aggerated or false accounts of the custom 
itis not easy, to distinguish how much 
of their description is false or exaggerat- 
ed andhow. much residuum of truth is 
left. Speaking generally, no witness for 
the defence supports the Gazétteer custom 
in giving the maternal’ uncle any right 
to the property or in, stating that the 
amount of, aruppucooli is left to be fixed 
by a panchayat, while all seem to. agree 
that the widow has no right of résidence 
in'the family house, a point. which. the 
Gazetteer does not mention. Some ofthe 
defenée witnesses go to. absurd lengths 
about the details of the custom. Some 
assert that aruppucoolt is to be, paid, even 
when there is no propbrty left at all or 
when the property left is. leas than 100 
sheep or 100 rupees, and that it must be 
go. paid to each separate widow—see the 
evidence of D. Ws. Nos. 1, 2, 5, 46 and 
57,—even if the pangalis are ruined thereby 
see D. W, No. 57, also that daughters get 
nota pie and have to beg if there are no 
relations who will feed them; apparently if 
they are infants they must die of starva- 
tion, Very strong proof -of such an in- 
human custom . would have to be ad- 
‘duced before the Courts would accept and 
enforceit. . A PAD 

It is clear, I think, from all these con- 
Bidérations that the extent and the scopa 
of the custom is by no means certain and 
definite. Whenl come to consider the 
value of the. actual evidence adduced, I 
. find that ^ the residue left indicates 


`. the same uncertainty as to what the 


custom ‘is, I need not go in detail 
into the evidence but will remark 
generally, that I have rejected most of 
the defendants’ instancés on three main. 
grounds: (1) That proof from ancient and 
‘unimpeachable decuments'is much more 
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valuable than oral evidence given after 


the existence of the custom has become . 


a matter of azute controversy in the 
caste, each member of which will be pros 
bably affected one way or the ' other by 
the decision; Of such ancient and une 


'impe&chable documents there are none on 


the defendants’ side. (2) That the proof 


that a deceased husband was divided : 


from his pangalis was in mostinstancea 
insufficient, uusatisfactory or not the best 
obtainable. Obviously the essential pre- 
liminary fact of division , had to be 
established by the best possible evidenos 
and, if it is not ao established, the instance 
is useless, as, when thereis no division, 
the widow would under Hindu Law not 
succeed to the property as against the 
undivided dayadi,and the non-succession 
of the widow would be in accordance 
(3) That 
evidence as to'exclusion of mothers, step- 
mothers and daughters is not relevant to 
the case of widows, since, by the pleads 
ings .in this case as distinct from the 
pleadingsin O.8. No. 21 to ‘which the 
present plaintiffs are not parties, no 
plea of the 


therefure, the plaintiffs were not called 
upon to meet such a case. 
husband in fact has left a daughter and 
a daughtar'8 son, and if the defendants 
wished toestablish the custom as against 
the daughter, they should have made the 
daughter also a party to thesuit, ` 

We have had each instance on each side 
carefully put before us and criticised 
by the other side and my generalconclusion 
is thaton the defendants’ side I .accept as 
aatisfactorily proved only seven instances, 
Nos. 3,4and 12in para. 60 of the lower 
Court’s judgment, Nos. 8, 9 and 15 in 
para. 62 and No. 13 in para. 68. Instance 
No, 4in para. 60 sets out a partition deed 


Ex. I, which recites payment of aruppucooli . 


to the -widow and her exclusion from the 
husband's property. This is, however, of 


"a recent date, only four years prior to 


the suit, Instance No. 3, para. 60, has 
some significance, inasmuch as there a 
father of a widow 


See Exs. XXI and XXI (a), dated 1900. 
Instance No: 12, para.60, is also a case 
where the widow herself 
gage ofher husband's property from 
the pangali,a ease of 1899. The other 


took a transfer of. 
the husband's property from the pangali, . 


D 


exclusion of mother, .step*,: 
mother ordaughter was put forward and, ` 


Plaintiff's ` 


took a mort- 


dom d 
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instances are not supported by doéu:' 
ments but seem to me fairly proved as | 


casesin which a pangali excluded the 


widow fromthe ‘property. On the other: 
many infirmative cir-. 


hand, there are 


cumstances weakening the. defendants’ 


case. Ina community of 700 families one ` 


expects’ acertain number of documentary 
transfers of property; yet, the deféndants 
have not been able to prove satisfactorily 
any such transfer earlier than 1899, which 
is only l7, years before the ) 
expects also’ à certain amount of litiga- 


tion, at least by creditors for recovery. 


of the debts of a deceased mzn or" by 
elaimants,of hie: property, 
fendants have not put forward à single 
instance in which .dayadis have been 
rued as legal ‘representatives . of ‘the 


' deceased husband. There is no recorded’ 


ease in which a widow has ever been 
put’ by a dayadi to the test of a Law Court, 
no case in which they . applied for and 
got a Succession Cértificate, no document- 
ary proof ofa transfer of patta. of the de- 
ceased land to dayadis, no proof of payment 
of kist by a dayadi for land primarily owned 
by the husband, no award of any caste pan- 
siayat on the lines of the alleged custom, ' 

On the side of the plaintiffs I accept 12 
Instances, No. 9, para. 64, Nos. 1 and 


18; pare, 71, and Nos. 1, 2,3, 5,0,7,11, 


14 and 15, para. -72, Instance ‘No. 9, 
para. 64; and No, 1, para. 72, are, cases 
of transfer of patia of the husband s pro- 
perty to the widow. The former is admitt- 
ed by the patigaliD:W.No, 15 andthe latter 
-proved by Exe Gand G-1. Iam not prepars 


ed tò accept the contention that-Hxs.’G and . 


G-i do not relate ‘to the’ case of the hus- 
“band of Murugayi, as the defence now con- 
--tends, sineb in the lower Court: they then 
admitted these documents as relevant to 
-this instance. Instance No. 1,. para. 
71, and Nog, 11: and. 15, para. 72, are 
' cases where the widow -was suéd as her 
husband's legal representative by members 


bf her own community or to the knowledge . 
of the members of her own community. ` lf 


there was a strong consciousness -in the 


community that the widow had no right. 


of inheritance whatever, as is the pre- 
geht contention, one cannot conceive of it 
entering into the head of any of the 
members to make the widow the legal 
representative of her husband. In instance 
No. para. 72, the pamgali vis a-via 
the widow actually disclaimed that he was 
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: stance No, 7, 


‘In’ instance No, 15, 
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the legal. répresentative of the husband 
and put forward the widow as such and 
the Court, accepted that plea—see Ex. 
B-2 and exonerated the pangali from the 


suit with costs.’ In instance No: 3; para. 
“72, the pangalis P.W. No. 4, ete., who were 


defendants in the suit (judgment Ex- 
S) did not put forward asa defence to the 


prayer for ejectment by the widow the 


present custom which would, had it been 
established, have immediately and absolute= 
ly non-suited the plaintiff. Instances Nos. 
2, 6 and ll, para. 72, are cases in which 


-the widow disposed of her husband's proe 
| perty to a member of her own community. 


See Ex. W and Ex. BB in instances Nos. 
2 and 6. In the first instance there was 
also & disposal of some other properiy 


-of her husband by the” widow to a Ohetty 
which was.attested by a member of ber 


own" community—see P. W. No. 5 Ex. U, 


. The dates of these are 1908 and 1910. In 


instance No. ll there is no document but 
P. W. No. 8 the vendee speaks to it, In ira 
stance No. 14, para. 72, a member of 


'.the community paid te the widow the 


amount of a mortgage due tc her deceaga 
ed husband, See Ex. PP, 1908, In in- 
para. 72, the widow paid 
her husband's debt and the panguli ace 
quiescéd and joined in the transaction, 
C para. 71, there is 
good oral evidence that the widow exa 
cluded the pungalis. Against these ine 
stances ‘defendants plead ‘generally that 
there is no proof of any case of a Success 


"gion Certificate to & widow—instance No. 


4 in'para. 72 depends only on the 
evidence of P.W. No. 3 who is called by the 
learned Subordinate Judge a determined 
liar—atidsthat no widow has given evideticà 
for.the plaintifis that she inherited. Thia 


' js true, but we cannot be certain that 


in- this uneducated caste widows are.awar& 
of their legal rights or even that if they 
know them they are prepared to assert 
and. stand upon them. The ihdefinita 
extent of a widow's knowledge. nisy be 
inferred from the present plaintiffs’ afda» 
vit, Ex, XLIII (d) paras. 6, 7 and 
8, "It might be usual in some poot 
families to send away widows having no 
heir, after paying some amount with the 
consent of both parties. But inthe case 


-of rich and ‘influential families like that 


of our deceased husband Vannia Konar, 


.the widows used to manage their pro^ 


pertiss during their lifetime , v 4.4 


E 


There is no such custom as that the widows 


Should quit the housa on. the death of their ` 


husbands." . | Mes Sa 
. Reliance was also placed by the defence 
on the fact that P. Ws, Nos. 5, 6; 7, 11 and 12 


have given affidavits, Exs. XXXVIII, XL - 


to XLII, These were putin in anI A. in 
O.B. No. 21 which isa contest between the 
4th defendant on the one hand and defend- 
auts Nos.1t0 3. 0n the other as to whether 
the inheritance from a sonless Yadbava goes 
to his brother by the same nmn.otheror not, 
The affidavits were, put in in support of the 
claim by defendants Nos. 1 to 3. The ques- 
tion whether the widow was excluded by 
. the dayadis wes not then in, point and 
any assertion on it can only be inferred, 


ifat all, indirectly from the ‘statement ` 


‘in para, 7 of , the affidavits that de- 
fendants Nos,‘ 1 to 3 had succeeded to the 
estate of Vannia Kone. , i 


‘Such is the state of the evidehce as. I 
.find itto be in. this case. Regarding it 


‘as a whole and remembering that the onus; - 
of proving acustom derogatory to Hindu:. 


Law lies heavily. on the . defendante, I 
am satisfied that they have not discharged it, 
The eus;0m mentioned in the Gézstteer 
-İB not the-custom set out in the plead- 
ings. The custom set Qut in the pleadings 
of defendants Nos. 1to3is not the custom 
«Bet out in the pleadings of the 4th’ de- 


|. fendant. The custom set out in the pleed- 


ings by all defendants is widely.expanded 
-and carried to absurd: lengths in the 
evidence, The few instances which de- 
fendante have proved of duyadis excluding 
widows are tomy mind wholly insufficient 
.to establish thatany clear, uniform, ancient 
and definite custom contrary to the ordinary 
“Hindu Law and having the force of law 
.governs the consciousness and the social 
. life of this caste. As I have indicated there 
may at one time. have been a custom, such 
as is seb out in the Gazetteer, which is now 
-in a state of flux and erosion owing to the 
inroads of Hindu Law. It is easier to 
conceive that there was once such a custom 
which has now fallen very much into de- 
suetude owing to the influence of Hindu 
Law than. that a definite custom was set 
up in defiance of Hindu Law by persons 
originally subject in this matter to the 
full canon of Hindu Law. I am unable 
: to conclude that there is now in vogue 
‘any custom, such as the defendants con- 
send for having.the force of law so.tliat 
the community. regard it as law und a 
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breach of it as a breach of the law. I, 
therefore, agree with the lower Court and: 


with my learned brothers that this custom . 


has not been proved, that the defence 
to the plaintiffs’ claims’ fails, and that 
the -appeals should ‘be dismissed with ' 
costs, as provided for in my learned brothers’ 


judgment.. A 
: A. S. No, 328 or 1922. - 
I.agree here also with the order in this 
appeal.: ; : 
YN OY. Appeals dismissed, 
A. N. A. ` 


À MADRAS HIGH COURT. 
SscoNp O:vit APPRAL No. 1070 or 1924, , 
1 March 28, 1927, -= ' 
Present:—Mr. Justice Srinivasa Aiyangar., 
VALAMBALACHI—PLAINTIFF— 
3 APPZLLANT 
Š Versus | 
: DURAISAMI PILLAI AND ANOTHER— 
DzerENDANTS—RESPONDENTS. ` 

Registration Act (XVI cf 1908), ss..78, 76—V endor 
and purchaser—Coniract for sale—Unregistered deed 
accepted by  purehaser—F'ailure to get document 
registered - Remedy of — purehaser—Compulsory Ten 
gistration—Suit for specific performance against 
vendor, whether lies. : 
Where, in pursuance of an agreement to sell 
property an unregistered deed of sale duly executed 
by the vendor is tendered by him tothe purchaser 
and the document is accepted by the purchaser, the 
purchaser must be regarded as relieving the vendor, 
from, his obligation under the law to tender a 
registered document in performance of the contract, 
and the veridor is not bound to execute another 
deed .of sale if the vendee fails -to take proceedings. 
in time to get the document registered. [p. 784, col. 

2 m 


“A purchaser of property who accepts an unregise 
tered. deed is given bythe Registration Act certain 
facilities and rights for the purpose of getting the 
document duly registered and ifhe does not adopt 
those steps he loses.the rights not because of any- 
thing done or omitted to be done by the other party . 
but only because ofthe failure to take such steps ta 
Be his rights given to him under the law. [p. 784, 
col.1, 

Satyanarayana v. 
lowed. | 

Second appeal against the deeree of 
the Court of the Additional Subordi- 
Judge, Tanjore, 
of March, 1924, in A.S. No. 81 of 1924 
(A. B. No.175 of 1923, District Court, West 
Tanjore), preferred against that of the. 

Oourt of the District Munsif of Mannar- 
gadi, dated the lóth of June, 1923, in 
Q; B, No, 137 of 1922, ewe qos : 


China Venkatarao (3), fole 


dated the 26th. 


J 


, 


1 
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Mr. R. Rajagopala Aiyangar, for the Ap- 
pellant. ; 

Mr. A. V. Viswanatha Sastri, for the 
Respondents. 

JUDGMENT.—This is a curious case. 
The plaintiff was the purchaser of a 
certain piece of property under a docu- 
ment which was duly signed by the de- 
fendant-vendor and delivered to the plaint- 
iff-purchaser. It was omitted to be regis- 
tered. The case of the plaintiff-appellant is 
that she was making demands upon the 
defendant for the registration of the docu- 
ment but that he was putting off. The pre- 
sent suit was instituted on the ground that 
the plaintiff was entitled, neglecting altoge- 
ther the sale-deed that had already been ex- 
ecuted, to a decree for specific perform- 
ance against the defendant to carry out 
the original contract of sale. Of course, 
for the purpose of performioga contract to 
gell the property the vendor has to perform 
his contract by duly executing a rcgister- 
ed deed of sale. Untilsuch a document 
is executed no transfer of property is of 
effeet and no doubt there is no complete 
performance of the contract by the vendor. 
With regard to this there has been, 
curiously enough, two series of decisions 
both in this Court and elsewhere, one 
beginning from the case of Nagappa 
v. Decu (1) and another beginning from the 
ease of Venkatasami v. Kristayya (2). In 
the former series of cases it was held that 
until and unless a document is registered 
it cannot be said that the purchaser 
has had the contract (in his favour pro- 
perly performed) and that, therefore, if for 
any reason whatsoever the documentis not 
registered he is entitled to claim and have 
specific performance of the contract by a 
direction against the defendant to execute 
and register such a conveyance. No doubt 
there is a certain amount of reasonable- 
ness in that view and it is apparently 
that reasonableness which hes been the 
prompting cause of so many decisions to 
auch effect both in the Allahabad and Oal- 
cutia High Courts also. There is, however, 
a recent decision of this Court, the judg- 
mentin Satyanarayana v. China Venkata- 
rao (3). In that case the Ohief Justice 
has referred to all the previous cases on 
the subject and come to the conclusion that 


(1) 14 M. 55; 5 Ind, Dec. (x. g ) 39. 
(2) 16 M. 3134; 3 M. L. 9.169, 5 Ind. Dec. (N. B.) 
45 


.. (3) 100 Ind, Cas, 385; 40 M. 302; 23 L, W. 277; A. T, 
2.1926 Mad, 530; 50 M, L, J. 674, | 
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the doctrine that even though a vendor of 
property may execute a conveyance if the 
conveyance should fail to be registered 
the purchaser of property has still a claim 
for specific performance is a vicious 
doctrine. Thelearned Chief Justice has 
examined all the previous cases on the 
subject and as I read the judgment he 
based the conclusion on the well-established 
principle that the gist of a Code is its 
completeness. No doubt, as justly observ- 
ed by the learned Vakil Mr. Rajagopala 
Aiyangar for the appellant, that case waa 
one in which the plaintiff, having failed 
to obtain the registration of the document 
and being bound under the provisions of 
the Registration Act within the period of 
one month allowed by law to appeal tó 
the Registrar and take the necessary 
steps for.securing the registration of the 


. document failed to do so. But what the 


learned Chief Justice has refused to recoge 
nise is a rightin every purchaser of pro- 
perty to get specific performance of the 
contract whenever for any reason the instru- 
ment of conveyance is omitted to be regis« 
tered. I feel bound by the decision in 
that case. The principle of the decision 
in that case is clearly applicable to the pre- 
sent case before me because, even ‘though 
there were no prdveedings taken at ali 
under the Registration Act by the present 
plaintif-appellant, still I regard the judg- 
mentin that case asa denial of the right 
of the plaintiff in similar circumstances 
to get specific performance without prov- 
ing more, It seems tome, however, that 
the matter can be regarded in a somewhat 
different light and it is possible'in that 
view almost to reconcile the two series of 
decisions. Every vendor of property is 
undoubtedly bound to do all that is 
necessary to perfect the title of the pur- 
chaser, that is to say, to execute and re- 
gister & proper conveyance if to required. 
A purchaser of property is not bound to 
accept an. unregistered document in per- 
formance of a contract to sell and convey 
property. The purchaser is entitled to 
insist upon his right to get, a proper re: 
gistered instrument. Ifso the vendor of 
properiy would be boundto go and get 
the document registered and then deliver 
it tothe purchaser. But if a document 
duly executed by vendor is tendered 
by the vendor to the purchaser and the 
delivery of the {document is accepta 
ed by the purchaser, we must take it that 
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-the purchaser who accepts the document 
. undertakes to see the registration himself, 
he feeling assured that he has got pro- 
visions of the Registration Act, under which 
he can:compelthe other party to the con- 
tract to come'and register. the document. 
"I am, therefore; inclined to regard that'in 
, &lleases where the purehaser of property 
accepts an unregistered document he may 
be regarded as relieving the other party, 


the vendor from his obligation to tender a. e 
there should be a covenant for further 


registered document in performance of the 
contract. It seems to me impossible. to 
accede to the contention that a’ person 
who agrees to sell and convey property 
is bound not only to execute a proper con- 
veyance once but goon executing as many 
conveyances as may be required by the 
vendor in respect of that property. Such 
an obligation cannot possibly be recognised. 
I donot wish it to be understood to say 


that there may not be pioper cases apart: 


altogether from the provisions of the 


Registration Act in which a purchaser of 


property who had. accepted a document 
unregistered will not be entitled to come 


to Court and ask forspecific performance. 


nf the contract on the ground that it 
has not been properly performed. But 
such a case must be made out on the 
particular facts. 1f & pyrchaser of property 


who accepts an unregistered deed is given - 


by the Registration Act certain facilities 
ünd rights forthe purpose of getting the 
document duly registered and he does not 
adopt those steps he loses the rights not 
because of. anything done by the other 
party or omitted to bedone by the other 
pafty but only because of the failure to 
take such steps to secure his rights as 
given to him tinder thelaw. There. is no 
explanation whatever which I can find for 
the plaintiffmot having pursued the ordinary 
course of all purchasers in the country of 
depositing the documents in the Registrars 


Office and praying for compulsory regis. . 


tration. Théte may practically be serious 
-inconveriences in a party being required 
fo execute conveyances ons after another 
in respect of the same property.’ There 
may also bé no doubt cases where by the 
- fraud of the other party the time fixed for 
fegistration had expired and the failure 
io get the document registered was due 
to no fault or default of the plaintiff 
himself. In such a case no doubt there 
‘may bea proper remedy available to the 
plaintiff by way of decrae for apecific per 
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formanee against the other party by whose 
fraud he has failed to secure those rights 
he had contracted for. But there is no 
such allegation in this case and this is . 


' not even a case like one of those cases 


where it has been said that if the un- . 
registered doeument had been destroyed 
by fire or taken away by fraud or force by . 
the other party from the possession ofthe 
plaintiff and so on, the purchaser can sue - 
for another deed. Ifina saleor sale-deed 


and better assurance the right to get & 
fresh document may conceivably be cover- 
ed by such a covenant. I refuse, tbere- 
fore, to recognise that there is any obliga- 
tion onthe part of the vendor of pro- 
perty who had delivered to the purchaser 
an ‘unregistered document of sale to ex- 
ecute any further deeds of sale if, in the 
face of the factthat the purchaser could 
have enforced his rights to sécure regis- 
tration by proper proceedings, he fails to 
do so. lagree entirely in the principle 
enunciated by the learned Chief Justice 
in the ‘recent case above cited. This 
second appeal is, therefore, dismissed 
with costs. : f 


Y. N. Y. Agpeal dismiseed, 


MADRAS HIGH COURT. 
“ORIGINAL Bipg APrEAL- No. 36 oF 1926, 
Oetober 31, 1927. 

Present:—J ustice Sir William Watkins 
Phillips, Kr., and Mr Justice Ramesam; 

© &.SIVARAMA IYER-—APPELLANT 


versus 
M. G. SUNDARARAJULU NAIDU 
| AND OTHERS—RESPONDENTS, é 
Compromise dedree—Compromise between somb 
parties to swit—Decree in terms of compromise— . 
Subsequent suit by ex parte defendant—Decree it 
prior suit, whether binding. | Hi 
In a suit by a co-owner for partition a perso 
who claimed a right under an agreement to sell > 
from the defendant was also impleaded'as a party, 
He remained ex parte and the co-owners entered, 


into a compromise and a decree was passed in. . 


terms thereof by which the property covered by 
the agreement to sell was allotted to the plaintiff 
jn that suit í 

Held, that the person who obtained the agreement 
to sell although nota party to the compromise, must 
by his having remained ez parte be deemed to have 
consented to any decree that the Court might think 
fit to pass in accordance with the prayers in tha 
plaint, and that he sould mot afterwards gue tq 
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enforce specific performance of the agrezm2at to 


sell in respect of property allotted to a person other. 


than his vendors. 

Appeal fim the judgment of Mr. 
Justice Kumaraswami Sastriar passed in 
the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. 6. 
No 43s of 1920 

Mr. Bhashyam Aiyengar, for the Appellant, 

JUDG MENT.—The appellant brought 
this suit for the specific performance of 
&n agreement to sell entered into by defend- 
ants Nos, l and 2, The 3rd defendant had 
previously brought a partition suit against 
defendants Nos. land 2 and had implead- 
ed the 6th defendant on the ground that 
he claimed a right under this agreement 
to sell In that suit the 6th defendant 
was ex parte and it was finally compromised 
between the then plaintiff and the other 
defendants and a decree was passed in 
terns of the compromise, Under this 
decree the suit property was allotted to 
the plaintiff. To this decree the 6th defenda 
ant isa party and although he was nota 
party tothe compromise by hisabstention 
fron appearance, he must be deemed to 
have consented to any decree that the 
Court might think fit to pass in accordance 
with the prayers in the plaint. If he thought 
that he was injured by this compromise 
behind his back, it was open to him to 
haveapplied to have the ex parte decree 
against him set aside or possibly 
appealed against that decree which, al- 
though it was a consent decree so far as 
the other parties were concerned, was not 
& consent decree so far as he was concern- 
ed. Not having set aside that decree, he 
cannot now claim any right to enforae the 
agreement entered into by defendants 
Nos. 1 and 2 against the 3rd defendant 
who has been held to be the owner of the 
Property. 

We have been referred to three cases, 
Abdul Hakim Gagi v, Panchi Dasi (1), 
Gobind Chandra Sardar v. Bhagabat Sardar 
(2) and Shankar Bharati Swami Guru v. 
Narasinha Bharati Guru (3) The firat 
two cases are very dissimilar to the present 
and the decisions therein are not applic- 
&ble to the presaat facts, l'ae third daeision 
is that of the Privy Council in which it 


(1) 32 Ind. Gas. 849, 

(2) 27 Ind. Cas. 242. . 

(3) LOL Ind. Oas. 20; 51 B. 442; 59 M. L. J. 468, 
A. L R. 1927 P. O. 57; 4 O. W. N. 423; (1927) M. W. 
N. 317; 31 0O. W N. 824, 29 Bom L. R. 839; 45 O. Lan 
T. 420; 25 L, W. 791; 54 I; A, 111 (P. Q.), 
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was held that a party to a consent decree 
who had not himself consented could not 
appeal in the circumstances of that case. 
The circumstances were very peculiar in 
that case in that the appellant had re- 
nounced alk interest, whatever in that 
suit. Thatis not tbe case here and, there- 
fore, that decision is not an authority to. 
guide us now, : 

The appealis aecordingly dismissed, . 

V. N. V, Appeal dismáesad, 


PIPER Sc 


NAGPUR JUDICIAL COMMIS= 
SIONER’S COURT. 
Second Crvin APPE«L No. 124 of 1920. 

. January 18, 1978, 

Present :—Mr. Qulam Mohiuddin, A. J, O. 
GANESH PRASAD-—PLAINTIFF— 
APPELLANT 
versus 
BHAWANI PRASAD AND OTHERS— 
Derexvants—Re-PonpEnts. 

C. P. Tenancy Act (I of 1820), Sch. IT, Art. j— 
Lessee of absolute occupancy tenant—Art. J, whee 
ther applicuble—Right to joint possession—Limiigqe 
tion, 

Article 1 of Sch. II of the O. P. Tenancy Act ia 
applicable to the lessee df an absolute occupaney 
tenant, as the lessee is the person who holds. land 
of the tenant and is, or, but fora special contract, 
would be, liable to pay rent to him. [p. 786, col. 1.] 

Atticle 1 of Sch. II to the O. P. Tenancy Act 
applies alike to claims for exclusive as joint possess 
sion when right to such joint possession is denied by _ 


a co-owner. |ibid.] 
Ramdayal v. Gulabia Bai (2), distinguished, 


App-al against a decree of the Dig- 
trict Judge, Jubbulpur, dated the 4th 
January, 1926, in Civil Appeal No. 51 of 
1945. s 
i Sir Hari Singh Gour, Kr., for the Appels 
ant, 

Bir B. K. Bose, Kr., and N.G, Bose, R. By 
for the Respondents. 

J UDGMENT.—The facts of the case 
80 far as they are relevant for the decision of 
this appealare these. The appéllant and 
respondent No. lare brothers, “As stated 
in the plaintthey bedame joint lessees of 
certain absolute occupancy lands by ina ` 
heritance. On 22nd May, 1922, the respond. 
ent No, 1 transferred his own righta as 
Well as those of the appellant in the lease 
to respondent No. 2 who thereupon digs 
possessed the appellant on the same da 
from the said lands. The appellant them | 
filed the guit out of which thie appel” - 
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arises ‘on 94th June, 1924, He claims before me differs from the one reported as 
joint possession of the property to the  AHamdayal v. Gulabia Bai(2)in that here 
extent of his half share and Rs. :428 ss the nghtof the co-owner is denied by the 
his share of profits from the land for 1922-23 defenaant while in the other it was not tO . 
and 1923-24, | denied. It appearsto me that aright to 
The suit was dismissed on the ground joint possession being a lesser right than 

that it fell under Art. 1, Sch. 1I, of, the that of exclusive possession, is included 
O. P. Tenancy Act of 1920 and was barred in the special provisions of limitation 
by time as it was not filed within two relating to the exclusive right and, there- - 
years of the dispossession, The lower fore, the limitation prescribed by Art. 1 
Court upbeld the view of the trial Judge. of Sch. II to the Tenancy Act would apply 
It is now urged before me that the Article alike to claims for exclusive as joint posses- 
quoted above does not apply tothe facts of sion. 
the present case and also that the running I am unable to accept the contention that 
of. limitation was checked by the appoint- 8. 14 of the Limitation Act would bring 
ment of a Receiver on 3rd November, 1922, the suit within time, The aid of that sece. 
in Oivil Suit No, 57 of 1922 by Musammat tion cannot be invoked as the cause of 

. Rani Dulaye, the mother of the appellant action in Suit No. 57 of 1922 hrought hy 
and respondent No. 1 against all the parties Musammat Dulaya was different and the 
to the present appeal in respect of. the requirements of that section are not: gatisfi- 
Bame fields, This Receiver's possession con- ed so asto attract the provisions thercof, 
tinued till 23rd January, 1924, As regards the appointment of a Receiver 

As regards the first point itis urged that in that suit it will be seen that pceses- 

ín the case of the present lease there isno sion was delivered tothe respondent No 2 

. holding within the meaning of sub-s. 4 of on 18th June, 1924, The Receiver's possese 
m 2 of the O, P. Tenancy Act and that sion, therefore, enures for the benefit of 
Art, lofthe Second Schedule of that Act respondent No. 2 and not for that of the 
doss not, therefore, apply. On behalfof the appellant, 
respondent Iam referred tothedecisionin  — lt will thusbeseen that there is no plea 
Parmananav. Madhorao (1) on this point. which could be legally urged by the delende 
Tamofopinion that Att. l of the Schedule ant to save limitation and the dismissal of 
referred to above is applicable to the theclaim for joint possession must stand, 
lessee of an absolute occupancy tenant. The appeal, therefore, fails and is' dinə 
In sucha case the lessee is the person who missed with costs on the appellants, He 
holds land of the tenant and is, or, but for will pay the costs of the respondent No. 2, 


& special contract, would be, liable to pay G, k. Di Appeal diamis 
yent to him, In the case before methe (¢)4N.L.R, 120, Epeak timeo: 
yent has been paid in advance under the 

terms of the 34 years’ lease which was 

given in 1906. As regards the definition "em 

ofa holding, it will be seen that a holding 

ig definedin the Act as & parcel of land 

held by a tenant ofa landlord under one 

ease or under one set of conditions. The 

lease mentioned above includes, in my " y 

opinion, alease fora fixed period, and in MADRAS HIGH COURT, 

this view the leeaor would be the landlord Szoonp CiviL APPEAL No. 1280 or 1¥24, 

pf the lessee, as a landlord under the Act ` July 25, 1927, 

isa person of whom a tenant holds lands and Present:—Mr. Justice Srinivasa Ayyangar.. 
to whom the tenantis,or but fora special and Mr, Justice Reilly. 

contract ‘would be, liable to pay rentfor SHANMUGA KONE ann OTHEkS—— 
such land. The relationship of landlord DaFENDaNts—AvPBLLANIS 

and tenant having thus been establisbed, oe versus 

it has to be seen next whether the fact that T, 8. RAMALINGAM PILLAI anp 

the claim is for joint possession: by a ĉo- otHE«S— PLAINTIFF4— Resvon vents, 


owner makes y 8 : B. he case Chit fund —security bond by prize winner for future 
(1) 93 Ind, Mas, 110; 22N.L4, R. 46; A L R 1020 — instulments Provision Jur payment of entire amount 


gag. 208, incase of two successive defaulis—Demand by morte 
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gagee, whether condition precedent to cause of acticn 
on bond— Waiver of default—Construction of deed. 

Where a hypothecation bond executed in favour 
of the Secretary toa chit fund as security for the 
regular payment of the subsequent instalments of 
the chit provided that in case of default of any 
instalment the executants would pay the amount due 
within the next instalment with a certain rate of 
interest and thatin case of failure to pay even as 
aforesaid the Secretary might whenever he desired 
recover the total amount due for the remaining 
instalments till the termination of the chit, from the 
properties mentioned in the deed by proceeding 
against those properties, by proceding against other 
properties of the executants and against them, and 
the executants failed to pay for two suvcessive instal- 
ments: 

Held, that, on a true construction of the bond, a 
demand by the mortgagee was not a condition pre- 
cedent to suing on the cause of action, that soon 
after the second default occurred, the whole amount 
became due, and that the mortgagee was bound to 
institute the suit within the period prescribed from 
the date of the second default. [p. 789, col. 1. 


Second appeal against a decree of 
the Court of the Additional Subordinate 
Judge, Tinnevelly, in A 8. No. 165 of 
1923 (A. S No 1250 of 1922, District Court, 
Tinnevelly) preferred against that of the 
Oourt of the District Munaif, Tinnevelly, 
in O. 8. No, 596 of 1919, 


Messrs, N. Kunjithapadam and K.V. 
Srinivasan, for the Appellauta. 

Mesers K. Rajah Aiyar and V. Rama- 
swami Aiyar, for the Respondents. 


JUDGMENT. 


Srinivasa Ayyangar, J.—The only 
point that has been argued in this case 
on behalf of the appellants, though several 
points have been raised in the case, is one 
with regard to the plea of limitation. The 
lower Appellate Court has found against 
the defendants (appellants) on that plea 
aud granted a decree. 

The facts necessary to understand the 
question under discussion may be briefly 
Bet out, There wasa chit fund conduct- 
ed by a registered company of which there 
were two secretaries, one chief and an- 
other an assistant. Defendants Nos. 1 
and 2 who held chits in this fund bid 
for and obtained the prize on the 5th 
April, 1902, and as security for payment 
of the remaining chits to be paid by them, 
p an hypothecation bond dated 23th 

une, 1902. There have been disputes as to 
how many chita were continued to be paid 
thereafter by the mortgagors, but some- 
time afterwards, though the point of time 
hag not been definitely ascgsteined, the 


SHANMUGA KONE Ù. RAMALINGAM PILLAt. 


187 
company ceased to work and thereupon 
the Ohief Secretary purported to assign 
this hypothecation bond to some third 
party, and it is in evidence that a suit 
was instituted against the defendants on 
that bond, adecree, was passed in spite 
of the objection and plea raised on behalf 
of the defendants that the assignment was 
not valid in law as being on behalf of the 
company and that the decree had been paid 
and satisfied by the defendants. On the 
same bond the present plaintiffs have in- 
stituted against the defendants & suit fof 
recovery of the amount thereof. They 
claim as purchaserat a Court sale of the 
right, title and interest of the company 
under this bondon the ground and that 
the assierment purported to be made by 
the Secretary was not binding on the com- 
pany and, therefore, on the date of the 
attachment there was vested in the com. 
pany all the rights'of the mortgagee under 
the deed, The result has, therefore, been 
that in these proceedings the defendants 
have been decreed to pay over once again 
to the plaintiffs in this action the amount 
already paid up by them, 

I for my part am not at all by any means 
sorry to have come to the conclusion that 
the plaintiff's action is barred by the Law of 
Limitation. 'The'bond in question is an 
instalment bond. It provides for the 
regular payment by the executante of thé 
amount ofthe chit payable, namely, Rs. 20, 
on the th of every month. There is also 
a provision with regard to default which 
has been translated thus} 

"In case of default we shall pay within 
the next instalment adding interest at 2 pies 
per rupee per week fromthe date of default, 
in case of failure to pay even as aforesaid 
we shall not only forego the premium 
gain due to us from the date of prior 


default and also the same due to us for. 


the subsequent instalments but aleo pay 
on demand by you the total amount dus 
at Rs. 20 per chit for the remaining chitas 
up tothe termination of the chit without 
reference to the subsequent instalments 
adding interest to the same at the rate 
specified above and sou shall recover the 
same by proceeding against Ihe propesty 
mentioned hereunder and by proceeding 
against the properties belonging to us and 
ourselves". 

It wasargued by the learned Vakil for 
the appellants that on & proper construc 
tion of the elause,on default being coms 
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mitted within a period of one month after 
théré! was failure-on tbe part of the defend- 
ants to pay any ‘instalment the whole of 
the balance’ became due and limitation 
began to iun from that date. it is con- 
ceded on the other’ side that, if limita- 
tidh should bé held toháve begun to run 
from such ‘date of default, that suit is 
‘eléarly barred.’ Before proceedivg further 
itis necessary to indicate that the transla- 
tion cited above i8 not by any means a 
very satisfactory translation of the Tamil 
original. In a sense indeed it may be said 
to bea correct translation; but even there I 
may point out that in the document itself 
there are no words such ab have been in- 


ey 
My 


i | troduced in the tranelation in the expressicn 


“also pay on demand by you.” -The proper 
translation &o far astbat portion of the 
‘elause is concerned would besomewhat as 
followa:. " :; 


"Whenever you desire you should realise 
the amount from the properties. mentioned 
hereunder by proceeding against the pro- 
perty specified, by: proceeding ‘against our 


other property and by-proceeding against. 


ourselves,” . ‘ e l 
What they are‘contemplated to do when- 
ever they desire is only to proceed to 
realise the amount in ‘one of the three 
ways indicated: in the document. The 


“Word .used in the document is 'vasul,' That . 


. Word to my mind clearly points to an 
amount already due and also payable. It 
is very significant that such a word should 
have been ‘used. Having regard also to 
the collocation of words it seems to me 
to be ‘perfectly clear that as soon as 


default, rather, the second default, is 


, committed; what the parties contemplat- 
ed'as due is the whole-of the balance 
under the bond together with interest 
thereon without any reference to the pro- 
vision with respect to instalments, The 
learned Vakil for the repondent contended 
“that on'8 proper construction cf the doeu- 
^ ment more erpecially the expresricn 
“Thangalukki: vendumbother” this docu- 
ment should be construed as: giving mere- 
ly to the payees the option of calling for or 
demanding the whole of the balence under 
. the document, It seems to me, having 
vegsrd to the language employed in the 
doa ment, the collocation and the arrange- 
"ment of the words and the .expressions 
used, that the parties did not contemplate 


‘plier the second default heing made, tho 


d n 
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defendants being in a position to: pay 
the amount by instalments. According: 
to the previous stipulation in the bond © 
the only thing contemplated by the par- 
ties isthe whole of the balance due toge- 
ther with interest. beecming due at once. 
This construction is furtber strengthened 
by the circumstance that a locus penitentie ` 
has already been provided in the avcu- 
ment. There is the reference to the first 
default, the whole of the balunce dne not 
under the terms of the document become 
due on default- being made but only. on 
further default being made for a pericd 
of one month from the date of first default. - 
It is, therefore, , impossible to read the 
document as thoughit contained a condi- 
tion precedent for the whole of the balance 
becoming due the conoition precedent 
according to Mr. Rajah Aiyar being that 
8 demand should bemade by the payecs 
for the whole of the balance. If tbeword 
used after orin respect of “Thangalukku 
vendumbother" bad been the the word 'pay' 


‘as in the translation, there might at least 


have been sume giound for such a conten- 
tion. _But.as I have alreedy stated, the 
expression used is (rusul) and that toge- 
ther with the collocation of the words 
clearly refers to the amount having be . 
come already. due. A great deal of dis- 
cussion has been made.as,to whether the 
Article applicable would be Art. .5 or 
182 ofthe Limitation Act. Of course Art, 


-75 cannot directly apply. It does not 


really much matter which Article it is that 
applies because what is now sought tobe 


enforced is not personal liability which 


alone Art. 75 is cobee;ned with. Whatis ` 
sought to be enforced is the remedy against 

the property and,- therefore, the proper 

Article to be applied would only be’ Art, 

182, But Art. 132 also speaks in the same * 
manner as Art, 75 so far as the amount is 

concerned, because in the third column of 

that Article the period of limitation is pre’ ` 
scribed to run from the time when the 
money sued for.becomes due. The expres» 
sion ‘due’ hasbeen always advisedly used 
in enactments of this character and not 
the word ‘payable’ because the amount may 
eonceivably be payable by the debtor at 
any time even before the point of time 
when according to the terms of the agree- 
ment it becomes due. In other words, it 
may be and ‘is very often the care that a 
creditor may not..be able to cue the debtor 


fer the amount of a bond before a particular 


y ta. 
1 


' fore. 
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date even though it may be open to the 
debtor topay itup atany time even be- 
The whole of the Law of Limitation 


_ ig: based .on the neglect of the plaintiff who 


:is entitled to sueor to whom the right to 


pue has acerued but who neglects to do 
Bo fora particular period of time. If the 
principle of Art. 75 of the Act should ap- 
ply, there is no question at all of any option 
or an election on the part of the creditor 
though according to the third column of 
that Article itis open to the creditor to 
waive the benefit of the provision. : But 
Buch a waiver atcording tothe true -con- 
struction of: the Article, should ‘anly : be 


ready referred to what I consider to he the 


proper construction of the language of this 


document. If there is no condition prece- 


` dent such asis contended for namely, a 


. demand and what the parties contemplated 
'. &nd have provided for in express language 


. is that soon after the second default oo- 


- gars, the whole 


amount should become 
due, then it follows that the: plaintiff, be- 


> pause the time begins to run from the date, 
, is bound to institute the suit within the 


` period prescribed. 
" Rajah Aiyar found it necessary to contend 
that what was really provided for in the 


That was why Mr. 


document was a condition precedent to the 
‘arising even of the right of the plaintiffs 
to sue for the amount. In the view that 


‘I have taken of this document, it seems 


to me unnecessary to deal at any length 


with the various cases that have been cited 
jin the course of the argument: The result 


of all the authorities both Indian and Eng- 
lish that have been referredeto may be 
stated .to.be briefly this. If on a proper 


. construction of the language. employed in 


. the document, taking the wholé document 


into consideration the Oourt should come 
to the conclusion that a demand was con- 


 templated by the parties to be a condition 


precedent to the right to sue, thea, of 
course, the demand cannot be regarded as 


merely technical but as being of thesub- 


stance and no canse of action can bere- 
garded as arising except on the condition 
being satisfisd. Most of the cases that 
have been cited to us have proceeded only 
on a consideration ofthe particular lan- 
guage io the dosument under consi-lera- 
tion. For instance inthe case reported 
as ‘Ramadh Bibi Ammal v. Kandasami 
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Pillai (1) tho words " whenever you re» 
quire’ wereussd. The provision in the 
document. in that case was for payment 
whenever required Again in the case in 
Mohideen Kariya Palavar v Perianayakam 
Pillai (2) the expression was that the cre- 
ditor may call up the whole amount. The 
decision most relied on behalf of the res- 
pondent was tbe judgment of Mr. Justice 
Seshngiri Aiyar sitting as a Single Judge 
in the case reported as Seetharamayyar 
v. Munisami Mudaliar (3). It seems to me 
that-it: is unnecessary to examine tha 
decision- -in that case at any very great 
as already pointed out, 
lump on 


the provision there is to pay in 
demaud. 

No donbtit would be open toa Judga 
construing the document to come to tha 
conclusion that, though the expression used 
is the common expression ‘on demand’ still 
having regard to the context or other 
circumstances the expression was really 
intended by the parties to be a condition 
precedent. It mayalso be pointed out that 


-otherJudges of this Court have in similar 


cases taken a view different to the one 


‘taken by Seshagiri Aiyar, J.,in that case, 


It wonld have been necessary to refer and 
examine all those decisions if on a pro- 
per construction of this document I should 
have come to the conclusion that the pay- 
ment itself was tobe on demand. But hav- 
ing regard to the construction I have arriva 
ed at on consideration of the ‘language em- 
ployed; it seems to me unnecessary to fur- 
ther examine those decisions, It may also 
be pointed out for what it may be worth 
that the plaintiff himself who came into 
Court referring to the cause of action referr- 
ed to the date of default as the date on 
which the cause of aetion arose for th 

amount for which the suit was laid. ` 


In the result, therefore, I have arrived at 
the conclusion that the lower Appellate 
Oourt was wrong in considering that the 


_plaintiff's suit was not barred by the Law 


of Limitation. Inthe view I havetaken on 
this question it has become unnecessary 
for the appellants to argue the other ques- 
tions. The plaintiff's suit, therefore, mist 
be hell to be barred and the appeal to this 


(1) 5L Ind. -Oas, 724; 9 L. W. 479; (1919) M. W. N. 
82 25 M. b T 154. i 
- (2) 8 Lad “Oas 118; 20.L, W. 430; (1924) M. W. N, 
828: A. I R 1925 Mad. 238, 

(3) 50 Tad. Oas. 87; 37 M. L, J. 613; (1919) M, W N, 
185; 9 L, W, 427. 
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Court allowed and the plaintiff's suit diss 

miesed with costs throughout. : 
Reilly, J.—1 agree, 
VN. V. 


A. N. A, 


Appeal allawed, 


NAGPUR JUDICIAL COMMIS: 
SIONER'S COURT. . 
Bscoxp Oivin AePeaL No. 108 or 1977. 
November 30, 1927, . 
Present:—Mr. Findlay, J. O. 
BAPU--DEFENDANT-—-AÁPPELLANT 
versus 
SANTOSH RAO- PLANT FF— RESPONDENT, 
: C. P. Land Revenue Act (II of 1917), s. 188 (2) 
(a)—Co-proprietor selling village share—-Oecu pancy 
tenant of sir held in severalty—Suit for rent by 
vendee, whether maintainable—S. 188 (2) (a), scope 


oj. 

Where aco-proprietor of a village sells his share 
to athird party and becomes an occupancy tenant 
of his sir land held in severalty, such an ex-proprie- 

: tor is the tenant of his vendee and the vendee is 
primarily entitled to claim the rent and not the lambar- 

. dar. Seation 188 (2) (a) of the C. P. Land Revenue 
Act does not exclude the co-sharer concerned, in such 
a care from demanding rent from the tenant. 

Dhondba v. Vishwanath (1), followed. ` 

Appeal from a decree of the District 
Judge, Nagpur, dated the 2lst December, 
1926, in Civil Appeal No. 163 of 1926. ; 

Mr. A. N Chorghade, £r the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

. JUDGMENT.—The plaintiff Santosh 
Rao, the lambardar malguzar of Mouza 
Pangar Mahal 2, sued the defendant ap- 

. ,pellant Bapu .for rent of his occupancy 

field. The defendant denied his liability 

to pay rent to the plaintiff on the ground 

_that the village share in question includ- 
ing the str field had been sold to one Vithoba 
through the Civil Oourt and that the latter 
was, therefore, the proprietor of the field 
and he only had the right to demand rent. 
Apparently,it was admitted in the first Court 
that the sir field in question had been pre- 
viously held in severalty by the ‘defendant 
who hada proprietary share in the village. 
The first Court accordingly dismissed the 
plaintiff's claim. The plaintiff appealed to 
the Court of the District Judge who decreed 
the plaintiff's claim on the ground that 
the present case differed from the facts 
of Dhondba v. Vishwanath (1) and. was also 
contrary to the view taken by the Chief 


Commissioner in a Revenue Appeal. The 


(0156. P.L, R, 143- - 
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District Judge was further of opinion tbat 
the matter was settled in any event hy 
8. 183 (2) (a) of the Lend Revenue Act, 
and he accordingly reversed the judgment 
of the frat Court and decreed the plaintifi'a 
claim. The defendant. has now come up 
here on second appeal. 

The decision of the District Judge waa 
given before a Bench of this Court had 
considered precisely the point at isane in 
the present one The Bench in question [Bari 
Rahuv Ganesh Singh (2)) have held that where 
a co proprietor of a village sella his share 
toa third party and becomes an occupancy 
tenant of his sir held in severalty, such an 
ex-proprietor is the tenant of his vendee and 
that the vendee is primarily entitled to ola m 
the rent ‘and not the lambardar, Having 
regard to the definitions of “landlord” end 
“tenant” in B. 2 (7) and (11) respectively of 
the Tenancy Act, I think this conclusion is . 
inevitable. Section 188 (2) (a) of the Land 
Revenue Act does not,in my opinion, ee 
clude the co sbarer concerned in a case like 
the present. from demanding rent from his 
tenant. Thé Advocate for the reepor dent 
has urged that there has been no proof ibat 
the sir land here was previously held in 
severalty. That seems to have been assum- 
ed and admitted by all concerned in the cage, 
and, if the plaintiff's plea in the lower Courts 
had been otherwise, I should have expecied 
to find a distinct mention thereof. The 
whole bone of contention in the lower Courts 
ja precisely the point-on which the Full 
Bench decision quoted above has been given, 
and ‘that decision, in my opinion, applies 
proprio vigore to the facts of the rrerept 
case. Itfollows, therefore, that the payment 
of rent by the present appellant to his lend- 
lord, the purchaser, wasa valid one and that 
the plaintiff's present claim must fail. 

The judgment and decree of the lower Ap- 
pellate Court are accordingly reversed and 
instead a decree will issue dismissing the 
plaintifi-respondent's suit. The latter must 
bear the defendant-appellant's costs in all 
three Courts. 

G. R. D. Appeal allowed. 


(2) 106 Ind. Cas. 429; 10 N. L, J, 167; 23. N. L. R. 
100; A. LR. 1928 Nag. 39, °. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Mrscauusngous Cryin Appwat No. 26 oF 1926, 

November 21, 19:7. 

Present; —Mr Percival, J. O., and Mr. 
Rupchand Bilaram, A. d: Q. 
KOTUMAL — APPELLANT 
veraus 
JEYRAMDAS anD ANOTHE2— 
R88PONDENTS. 

Arbitration~Award must be as final as possible— 
Award for partition by metes and bounds —Award. 
merely determining shares, validity of —Construction 
in favour of validity—Award containing ultra vires 
grovisions— Power of Court to delete auch provisions 
and order rest to be filed. 

The rule that arbitrators are bound to pass a final 
order and i? they fail to do so, the award is liable to 
be set aside only means that they are required to 
pass an award which is as final ag the nature of 
things will admit. [p. 792, col. 1,] 

Philips v Knightley (1), referred ta. 

‘An award which is passed on a reference requiring 
the arbitrators to determine the shares of the pa ties 
in an immoveable property and to partition the same 
by metes and bounds between them but which 
simply declares the shares of the parties, as owin 
to cert:in circumstances, a partition by metes an 
bounds is not possible, is a valid award. [p. 792, col, 


In construing an award, the Court wil make 
every reasonable intendment and presumption in 
favonr of the award being a final, certain and 
sufficient termination ofthe matters in dispute. (p. 
792, col. 1.] 

Wool v. Grifüh (2), Hawkins v. Coleclough (2), 
Harrison v. Creswick (4), Cargey v. Aitcheson (5) and 
Bland v Russian Bank (6), relied up. 

Where there are some provisions in an award 
which are in excess of the powers of the arbitrators, 
it is open tothe Oourt, when they are severable, to 
delete those provisione and to order that the rest of 
the award be filed. pour 

Amir Begam v. Saiyad Badr-ud-din Husain (T), 
followed. i . 

Appeal against a judgment ofthe First 
Class Sub-Judge, Shikarpur. 


i Mr. Dipchand Chandumal, for the Appel- 
ant. 
Mesers. Kimatrai Bhojraj and Pahlajsing 
B. Advani, for the Respondents. 
JUDGMENT.—In this case three 
brothers, Kewalmal, Kotumal and Jairamdas 
referred certain disputes to arbitration In 
the reference it was stated on behalf of 
Kewamal and Kotumal that they formed 
members of a joint Hindu family with their 
el last brother Jairamdas and that a certain 
ancestral family house which had heen sold 
some years ago and re purchased by Jairam- 
das in his own name was joint family 
property. They also contended’ that Jai- 
ramdas was in possession of a sum of about 
Rs, 25,000 which was joint ‘family property, 
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Both of them asked that the arbitrators 
should get them one-third share of the 
house by partition and also get them cne- 

third share out of the family cash. Kotumal 

raised a further claim that he had spent 

about Ra. X00 or Rs. 90 in certain litigations 
on behalf of Jairamdas and that he should 
be given credit for the same. Jairamdas 
denied that his brothers were joint with 
him, contended that the family house had 
been purchased by himin his own nama 
and with his own money and furtheralleged 
that his two brothers had made certain 
deposits with him which were oredited hy 
him in his Bombay shop which shop waa 
his private concern and that he was entitled 
to get credit from them for certain amounta 
spent by him on the marriage expenses of 
one of them and the expenses of the thread 
ceremony of theother. The reference inter 
alia provided that the arbitrators were 
empowered to decide the disputes with op 
without enquiry and to make an award 
“Uko Bill Mukto", in any manner whatso- 
ever. The arbitrators passed an award 
holding that the brothers were joint, ‘that 
the house was. joint family property end 
that the business carried on by Jairamdes8 
was likewise joint family property. They 
declared each of the brothers to be a tenant» 
in common in the family hovs: and entitled 
to one third share therein and said that on 
account of a certain dispute over a commoy 
pessagein which certain other persons wha 
were not parties to the reference were 
interested, they were not effecting 4 
division of the family property by metes and 
bounds but directed the parties to continue 
as tenants-in common and to continue to ba 
in joint possession for one year from the 
dateof the award and after the expiry of 
that period to have the family house divided 
on the strength of the award by a“Taimil" 
which has been interpreted to mean “by 
applying in execution proceedings of the 
decree passed in terms of the award". They 
further awarded a sum of Ra, 8,000 to 
the two brothers payable incertain instal- 
ments and provided thatif that sum was 
not naid it should likewise be recovered by 
'Taimil" proceedings The reference and 
the award were filed br Kewalmalin tbe 
Court of the First Claes Sub Judge. Shikar- 
pur, under para 20 of Ssh. IL of the Civil 

Procedure Code  Jairamdas filed certain 

objections to the award which with the 

exception of one were disallowed by the 

ower Court The only objection which 
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prevailed was bad as if did not finally 
' 'dispose'óf all the matters in: dispute. The 
‘learned Judge, accordingly ‘set aside the 
award and'it is against that Oder that 
‘Kotumal has come to usin appeal. : 

Now there can- bé ^no doubtthat the 
‘arbitrators are bound to pass a final award 
“and that if they fail to do 80,.their award is 
liable tobe set aside. But that expression 
only means that they are required to pass 
Bn award which is as final aa the nature of 
‘things will admit. Philips v. Knightley (1). 

It'is an equally wall. recognized principle 
that in construing’an award, the Court will 
‘make every reasonable inten@ment ‘and 
presumption in favour of the award being 
& final, certain and sufficient termination of 
the matters in dispute. Wood v. Griffith 


(2), : Hawkins v. Colclough (3), Harrison v.. 


Creswick: (4), Cargey v. Aitcheson (5), Bland 
"v. Russian Banle (6). E 


.. Now in this ease the arbitrators have 
definitely held that on account of the 
dispute over the Passage in which certain 
other persons were interested, they were 
mot -in a position to make a division of the 
property by metesand bóunda. We are 

ound by that'finding and in view of that 
finding,therecan be no doubt.that all that 
the arbitrators could, under the circums- 
tances do was to declare that the parties 
‘were and should continue as tenants in- 
common in the family house each being 
entitled toone-third share, leaving itopen 
to ‘them totake proper “proceedings in a 
Court of Law on the strength‘of the award 
to have their share partitionéd after im- 
pleading all the persons interested in'the 


disputes over the passage, 


The learned Pleader has invited our 
attention to the case of Ghulam Hussein v. 
Sakinabai, (T) Butas it will appear from 
that ‘case, the arbitrator in that case who 
was a Mulla of the parties did not proceed 
on the assumption that the property was not 
divisible by metes and bounds, All that he 


had done'was to declare thatthe parties | 


' Who were Muhammadans were entitled to 


“(D (1745) 2 Strange 903; 93 E. R. 929. 
(2) (1818) 1 Swan. 43; 36 E. R. 201; 1 Wils. Ch. 34; 
18 R. R. 18. ` 


(3) (1757) 1 Burr. 274: 97 E. R. 311. 
(4) (1853) 13: C. B, 399; 21 L.J. Ô, P. 113; 16 Jur. 
315; 138 E. R. 1254; 93-R. R. 586. ` : 
(5) (1823) 2 B. & C, 170; 1 L. J. (o. 8.) K. B. 252; 3 D, 
& R, 433; 107 E. R. 346; 26 R. R. 298, 
- (6) (1906711 Com. Cas. 71. 
AM) 19 Ind: Oas, 374; 6 S; L. R. 146.. 


woe r 
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certain shares gacording to the Muhammadan . 
Law of intestate succession. It is further 
notideable that in that case the property 
conbisted of several buildings‘and landa 
situate in different places and there was na 
question whatsoever of' a partition being - 
effected in a manner so as to allot some of 
them to each of the co-sharerá,- ` 

| (The learned Pleader has contended that 
the ‘provision in that award that the partiea 
were to remain in the house for & period, of 
one year after the award in excess of the - 
reference and that likewise the direction 
contained in the award that the’ parties 
should get the partition effected by meten 
&ud bounds in execution proceedings was 
ultra vires. Now the expression “Tamil” 
is equally susceptible of the -interpretation .- 
"by acting in pursuance of it" and it is not 
unlikely that the arbitrators used that a 
expression in different senses in the two 
parts of the award. Assuming, however, tbat 
they used it in the manner contended for 
by the respondents there can beno doubt 
that this provision as also the provision. pere: 
mitting the parties to ‘occupy the family 
house for a peijod of one year are separable, 
It was, therefore, open to the Court to delete 
both these provisions and to order that the, 
rest of the award be filed under para, 20 
Sch. II of the Code Amir Begum v. Saiyad 
Badr ud- din Husain (t). In our opinion, that 
was the proper course for tl e learned Judge 
below to follow. In setting aside the award 
the learned Judge does nctappear to have 
applied his mind to this aspect of the caso. 
" The learned Pleader for the respondenta 
has raised a further objection before 
us to this ‘effect and he has said that 
the award ‘is not final in so far as it awarda 
a lumpsum of money to Kotumal and Kewal- 
mal without in the first ;] ce faking steps 
to see that all the liabilities of the Bom- 
bay firm were discharged and the account 
ofthat firm taken. Now, again, it will ap- 
pear that, according to the reference, no 
party asked for the Bombay firm being 
wound up. Kotumal and Kewalmal never 
claimed any interest therein and prest m- 
ably treated itae the private property of 
Jairamadas, All that they asked for was a 
share in Rs vaQi0 which, as alleged, by 
them, was joint family property and 
was either wholly or partly utilised by 


(8) 23 Ind. Cas. 625; 36 A. 336: 18 C. W.N, 705; Y 
O. L. J. 249; 12,A. L. J. 537: 17 O. O. 120; 16 Bom. L. 
R. 413: (1914) M, W. N. 472; 16 M. L. T. 35; 27 M. L. J. 
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Jairamdas in the Bombay business, Jai- 
_ramdas himself did notask for that bueiness 
being wound up and claimed it as his own. 
The arbitrators .were, therefore, not called 
upon toapply their miad to the dissolution 
of the Bombay firm.  Arart from this the 
parties had given very wide powers to the 
arbitrators to decide the disputes “ Uko Bil 
Mukto " tbat is to say to award a lump. sum 
to any of the parties in ful] discharge of his 
claim against the joint famly property of 
“any portion thereof. 

Under the circumstances, we eet aside the 
order of the learned Subordinate. Judge 
and pass judgment in terms of the award 
deleting therefrom the two offending provi- 

‘sions requiring the parties to continue in 
occupation of the house for & period of one 
year from the date of the award and em- 

‘powering them to effect partition by metes 
and bounds in these proceedings by way of 
execution of the decree passed in these 
proceedings leaving it open to them to .en- 

"force the award sofar as partition.is con- 
eerned in such other manner as,may.be 
open to them under the law. 

' Weorder that Jairamdas should bear 
costs of these proceedings throughout but 
allow only oneset of costs to Kotumal and 

"Kewalmal as their interests are common. 

P. B. a. Appeal allowed, 

Award set aside, 


MADRAS HIGH COURT. 
Civir Revision Petition No. 148 or 1926, 
October J9, 1927. 

Present:—Mr Justice Devadoss, 

0, GANGADHARA MUDALIAR axp 
ANOTHEx—PLAINTI¥FS—PsTITLONEKS 

; versus 
SRIMATH PARAMAHAMSA PARIVRA- 
JAKA OHARIAR, TIRUMALAI, TIRU- 
PATH! PERIA KOIL KELVI APPAN 
GOVINDA RAMANUJA PEDDA 
'JEEYANGAR AND anoTHER—DEFENDANTS 

—Rz8ror DE- 18. : 

‘Madras Hindu Religious Endowmenis Act (I of 
1925), applicability of, to suits pending at time of 
passing of Act. . 

There is nothing in the Madras Hindu Religious 
Endowments Act, 1925 which can take away the 
right of persons who were parties to actions pending 
at the time of the passing of the Act. : 

A worshipper who has instituted a suit before 
the passing of the Act is entitled to continue the 
suit, even after the passing of the Act. 

Petition, under s. 115 of Act V'of 1968 ‘and 
8. 107 of the Government of India Act, pray- 
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ing the High Court*to: revise -an order of 
the District Court, Chingleput, in O. S, 
No. 4 of 1926. 

Messrs, K, Krishnaswamy Iyenger and 
T, RcArunachalam, for the Petitioner. 

Mesers.- T... Ramachandra. Iyer and D, 
V. Nilamegachariar, for the Respondente, 

JUDGMENT. —This is. an application 
to revive the order ofthe District Judge of 
Chingleput returning a plaint on the ground 
that the plaintiffs were nct entitled to bring 
tbe suit. It is contended by Mr, K. Krishna- 
swami Ayyangar that the learned Judge re- 

.fused to entertain the suit on the ground 

' that he had no jurisdiction. -But he is not 
quite correct there. What the learned 

“Judge held wasthat the petitioners could 
not bring the suit on aecount of tlie passing 
ofthe Religious Endowments Act of-1*95. 
He was not rightin holding that after the 

‘passingof the Religious Endowments Act 
worshippers who had instituted suits before 

-the passing of the Act could not continua 

‘them. There is nothing in the Religious 

.Endowments Act which could take away 

,the right of persons who were parties 

.to.pending actions at the time of the 
parsing of the Act. This action having 
been brougnt before the passing of the Act 
the right of the plaintiffs was not taken 
away by anything ,ontained in the Act. 
What the learned Judge seems to think is 

‘that by implication this point was speci- 

‘fically decided by a Bench of this Court in 
‘a casein Arumugha Thambiran v. Namas- 

“waya Pandara Samadhi (1), and it is un- 
necessary to consider whether heis right or 
wrong. The Act of 1927, 5, 57 (4) makes it 
clear that any person having an interest, 
could bring a suit for modifying a scheme 
in existence. As there is no question of 
jurisdiction involved in the order I decline 
to set it aside. I dismiss the application, 
-without costs, with the remark that it ig 
open to plaintiffs to represent the plaint to 
‘the Court if they are so advised. 

V. N. V. Petition dismissed. 


(1) 91 Ind. Cas. 109; 49 M. L. J. 394; 29 L, W. 130: 
(1925) M. W. N. 569; 48 AL 688; A. I.R, 1926 Mad. 
162. 
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SOMBAY HIGH COURT. 
ORIGINAL Qiviy JU&ISDIOTION APPEAL 
No. 29 or 1927 
November 24, 1977. 
| Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Blackwell. 
VRAJLAL JIVANDAS 4ND aNuTHER— 
PuainTiF¥S—AvPBLLANTS 
vVeraua 
VENKATASWAMI LINGAYA SAYANA 
AND Tux 8— DEFENDANTS — RaSPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, 
, f. 7Z24—Bombay High Court (Original Side) Rules, 
rr, $93 to 490-—Original Side of High Court—Mort- 
gage-decree—Leave to bid—RH. 72A, whether applicable 
-—Mortgage-suit-—Costs-—Mortgagor, when personally 
liable for costs. . 

Rule ;2A of O. XXI. of the Oode of Civil Pro- 
cedure as amended by he rules framed by the 
Bombay High Court, which provides that leave to 
bid can only be granted to a thortgagee provided 
the reserved price as regards him is fixed at not less 
than ‘the amount due to him, is inconsistent with 
the rules made by the High Court under the Trans- 
fer of Property Act with regard to cases arising on the 

- Original Side of the High Uourt, and is consequently 
not applicable to the Original side of the Bombay 
High Court. [p. 798, col. 2 | ` 

ln the absence of special circumstances unless 
there isan express condition in the mortgage ‘as to 
payment of costs, cos:s are merely added to the mort- 
' gage security and are not payable by the mortgagor 
personally’. But a mortgagor who raises untenable 
defences must pay personally any costs .o occasioned 
' for which the mortgagee's security is insufficient. [p. 
799, col. 2] e 

Ex parte Fewings (2), followed. . 

It is competent to a mortgagee, who in execution 
of a mortgage-decree on the Original Side of the 
Bombay High Court has obtained leave to bid in 
general terms and purchased the property for an 
amount less than the decretal amount, to apply for 
a personal decree against the mortgagor for the 
balance. [p. 800, col. 1], : 

Appeal from the judgment of Mr, Justice 
Mirza. - 

. Mr. O'Gorman, for the Appellants. 

Mr. Daphtary, for the Respondents. 


JUDGMENT. ° < 

Marten, C. J.—(September 6, 1927.)— 
This is an appeal from the judgment of Mr. 
Justice Mirza dismissing an application by 
a mortgagee fora personal decree against 
the mortgagorfor the balance of the mort- 
gage-debt after deducting the proceeds of 

: the sale of the mortgaged property. 

We start with the great disadvantage 
that the learned Judge apparently deliver- 
ed no detailed judgment, and consequently 
the reasons for his order are not before us. 
The learned Judge is unfortunately on 
furlough. Otherwise this would seem to be 
& case where under r. 243 he might properly 
be requested. to furnish for the use of the 


VBAJLAL JIVANDAS V, VENEATADWAMI LINGAYA BYAKA, 


108 T, 0, 1088 


Appellate Court a note of his judgment and 
of his findings. The absence of a judg- 
ment is all the more striking and embarras- - 
sing because,as farasI am aware, this is 

the first time on the Original Side that any 

Judge has purported to act on O, XXÍ, 

r. 72 A, which, we understand, the learned: 
Judge has acted on. I would, with all res- 

pect, suggest that if any Judge of first 

instance thinks it his duty to make an 

innovation of great importance in the past 

consistent practice on the Original Side, he 

should at least state the reasons which have 

induced him to arrive at that conclusion. 

The material facta are as follows, The. 
suit was a mortgagee's suit to enforce a 
mortgage. After a preliminary order of 
refereuce to the Commissioner and a report’ 
by him, there was a decree on , January 12, 
1526, confirming the Commissioner's report, 
which had found that asumof Rs. 1,49 477-7 0 
was due underthe mortgage on August 19, 
1425, and that interest thereafter at fourteen 
annas per cent, from August, 19, 1925 wag . 
payable under the mortgage. Accordingly, 
by this decree of January 12, 1926, there was 
the usual direction thatupon payment into 
Oourt by July 12, 1926, of the above sum, 
the interest being taken at monthly reste, 
together with the costs therein mentioned, 
the plaintiffs were to reconvey the property. . 
Butin default of the defendants paring 
into Court the said principal, interest and 
costs by the time afnresnid, then the plaint- 
iffa would be entitled to a dectee absolute 
for sale. 

The mortgagors did not pay the amount 
into Court, and, accordingly, on July 26, 
1926, Mr. Justice Mirza made another order 
viz.,an order for sale. The order recited 
that the “Court being satisfied that the 
defendants have not paid the sum directed 
by the said preliminary decree to be paid 
doth order...that the property...be sold by 
the Commissioner.,.and the net proceeds of 
such sale Or so much thereof as msy be . 
sufficient be applied in or towards satisfac- 
tion of the...preliminary decree," I draw 
particular attention to these words inthe 
order that "the net proceeds of such rale... 
be applied in or towards satisfaction of the 
...deeree." Then the order goes on:— 

"And this Court doth further order that 


. the plaintiffs be at liberty to bid at the 


said sale, and that in the event of their 
becoming the purchasers of the said pro- 
perty they be at liberty to'set off the 
amount of the purchase money against the 


1 
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amount due to them under the aforesaid 
decreg " 

Stupping there, that isan order jn what 
I should call a'oommon form, viz, giving 
the mortgagees uurestijcted liberty to bid 
and allowing them to set off the purchase 
price agajast the amount of their decree, 
Then the order went on to provide that ‘the 
plaintiffs are at liberty to tack to their 
mortgage debt the costs of this application 
and of this decree.” 

Accordingly, the property was put up for 
sale, and the Commissioner, on January 28, 
1927, made his certificate by which he certi- 
fied that at the sale the plaintifia were "the 
highest bidders for and were, subject to 
confirmation by this Oourt, declared the 
purchasers of the said property at the price 
or sumof Ra. 1,45,00U and that | have allow- 
ed them to set off the said sum of Rs. 1,45,000 
against anlequivalent part of the amount due 
to them under the said preliminary decree.” 
That certificate came before Mr. Justice 
Blackwell, and by an order of February 8, 
1927, the Court confirmed the sale ofthe 
property to the plaintiffs at or for the price 
of Re, 1,45,U0J and ordered the costs to be 
costs inthe sale. Now stopping there, I 
regard that as a perfectly clear and dufinite 
order of the, Court tbat the  plaintitls 
bought the property for Rs. 1,45,00U and 
that they were to set off the Ra. 1,485,000 
against the amount of their mortgage deùt, 

That being so, the next step that took 
Place is equally in common form, viz., a 
notice of motion of April 8, 1927, by which 
the mortgagees applied for a personal decree 
for the balance of Rs. 4,447. Incidentialiy 
that comes under O. XXXIV, r. 6, which 


rovides that ‘‘ where the net proceeds of, 
p 


any such sale are found to be insufficient to 
pay the amount due to the plaintiff, if the 
balance is legally recoverable from the de- 
f-ndant otherwise than out of the property 
eol l, the Oourt may pass a decree for euch 
amount." 
missed by the learned Judge with costs. 
Asl have already said no reasons were 
given. 

In support of his decision, two main points 
are relied on by Mr, Daphiary for the res- 
pondents. The fiis; is that under supple- 
mental rule No. 72 A to O. XXL of the Civil 
Procedure Oode, which was passed by this 
High Court, in or about the year 1916 under 
8. 122 of the Code, leave to bid ean only be 
granted to a mortgagee provided the reserv- 
ed price as regards him is fixed at not less 
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than the amount due to him for principal, 
interest and coste. Itis further contended 
that that rule applies to the Original Side 
as well as to the Appellate Side Secondly, 
itis contended that assuming the r 72 A ta 
OQ. XXI does apply, then the mortgagor ig 
now entitled to be put in the same position 


as regards a personal decree against him ag 


if the mortgages had in fact bid at the sale 
not for Re. 1,4.,000 which he in fact did, 
but for the whole of the principal, interest 
and costs due at that time. 

Now, as regards the first point, viz, the 
applicability of O. XXI, r. 72 A, there ig na 
doubt power for the High Court under s, 
122 to alter or modify the provisions of tha 
Code subject to certain steps being taken, 
viz., first, the matter is to go before the Rule 
Committee, then it is to be considered by 
the Judges, then the rules have to be pub- 
lished, and the sanction of the Governor in 
Oounci), has to be obtained. As a matter of 
history, after obtairing the previous consent 
of Counsel we havethought it proper to see 
how this particular rule No. 72 A came into 
existence. On looking at the High Court 
file for 1917, Compilation No. 47, Part 3, it 


.would appear that this particular point 


originated from a letter written by the Sub- 
ordinats Judge of Haveli on October 15, 
1913, stating that this was the rule followed 
ia the mofussil, and as it could not now be 
made under 8. 101 of the Transfer of Pro- 
perty Act, but would require to be made, 
ifatall,under the new Civil Procedure 
Code, he suggested that it should be inserta 
ed as a partof O. XXXIV. Then it would 
appear that the Rule Committee recom- 
mended that the old r. 20of the Supple- 
mentary Civil Cireulars No. 11 should be 
restored asr. 72 A of O. XXI of the Code. 
But I need hardly explain that- the Civil 
Circulars apply only to the Appellate Side, 
and have nothing whatever to do with the 
Original Side. 

Then the Rule Committee in due course 
reported to the Judges. The rules in ques- 
tion was signed by the Judges on Novem- 
ber 16, 1916, Tne sanction of Government 
was obtained on January 15, 1917, and the 
rules were published on January 1/, 1917, 
All this took place on the Appellate Side. 
In the Bombay Government Gazette for 
January 25, 191/, atpage 206, thisappeare as 
a notification by His Majesty's High Court 
of Judieature, Appellate Side, and the 
notice is signed by the Registrar on the Ap- 
pellate Side, 
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From that-date to this, or rather I should 
gay till the present judgment under appeal, 
ao faras I ám aware, that notification of r, 
72 A was treated as applying to the Ap- 
pellate Side only and not ‘to- the Original 
Bide. Speaking for myself, [ have never 
'evenheard of it. It was framed just’ be- 
fore I took my seat on the B*neh, and there 
igno question but that all siles on the Origi- 
nal Side.by the. Commissioner and under 
the direction of various Original Side Judges 
havecontinued in exactly the same way 
after the:passing of this r, 72A as they did 
‘before. “Accordingly, if the judgment 
“under appeal is correct, then in a large num» 
ber of cases tlie law on the point must have 
“been varied Incidentally it was varied by 
‘Mr. Justice Mirza himself when in. the pre- 
‘gent case he gave the mortgagee uncondi- 
` tionalleave to bid, whereas if r 72-A applied 
he should have imposed a minimum bid of 
` principal, interest and costs, A NE 
' But Mr. Daphtary has said, and said truly, 
“that if there. is alaw, then we must apply 
that law whatever the result may be, and 
whatever the past practice may be, and 


‘however inconvenient it may be to litigants, 


‘and everybody else connected with the ad- 
ministration of this particular branch of tha 
‘Jaw. But I' have usually found that when 
anargument of that sort is advanced, there 
isa flaw in the argument and not in the law, 
I think that will be found in the present 

' Gase. 
Now Iam prepared to concede that, 8o far 
"as I can test the matter at present, the Te- 


*quisite procedure under s. 122 of the Oode 


' for altering the rules of the Code has been 
"followed in this case. Iam further prepar- 
“ed to concede that merely labelling a noti- 
` fication “Appellate Side" in the Gazette does 
- not necessarily prevent a new rule applying 
-to' both branches of this Court, unless the 
‘rule itself expressly says that it does not 

apply. But I wish to-make it perfectly clear 
"that ‘lL am talking about an alteration of the 
"rules under s. 122 of the Civil Procedure 
“Code. Iam not dealing with an alteration 
‘in the ‘Original Side Rules of the High 
“Court noram I dealing with an alteration 
* 3n the Civil Circulars on the Appellate Side, 


: Totally different considerations apply there. ` 


“Let it be then that technically as it stands, 
‘this new rule would in terms apnly tothe 
“Original Side as well as to the Appellate 
‘Side. No doubt it wasa slip. It has 
‘only to be pointed out for the mistake to 
peremedied, Stillthough the'rule actually 
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lees follow out its consequences in the pres. 


gent case, ` 


Now one answer appears to, me to be this. ` 


We have our own Original Side Rules 


dealing with sales by the Commissioner in’ 


` pursuance of tho orders of the Court, They 
‘area long and elaborate set of rules, via, 
from r, 399 down to r 490. Further, 
dealing expressly with mortgages, the High 
. Court has made certain rules under .the 
.Tranefer of Property Act which are set 
-out in rr. 541 to 655 of tha Original Side 
"Rules. Rule 554 runs as follows :— 

“Rulesrelating to sales by the Commis 
.Bioner for taking accounts so far as they 
are applicable shb ll anrlv‘toall sales by 


the Court under O. XXXIV, rr. 4 ands. 


or 7 and 8 of Civil Procedure Code." P 

In the present case we are dealing with a 
.Bale by an order of the Court under Q. 
XXXIV, r. 5, of the Civil Procedure Code, 

The rules thus framed by the High Court 
under the Transfer of Property Act come 
“under s, 104 which provides that :— 

“The High Court may, from time.to time, 
make rules consistent with this Act far 
.carrying out, in itself and in the Courts 
of Civil Judicature subject to its superin- 
‘tendence, the provisions contained in this 
Chapter.” f , 

The Obhapter in question, viz, Chap- 
‘IV, deals with mortgages of immoveable 
property, : 

Now when one comes to see those rules, 
they, to my mind, are inconsistent with the 
view that the Commissioner or the Court ia 
restricted in giving leave to bid toabid 
.for not less than the principal, interest and 
‘costs. Rule 395 provides generally that “at 
the time appointed for considering the 
matter of the said decree....the Qommis- 
sioner shall proceed to regulate as far ss 
‘may be, the manner of its execution, and 


‘shall give such directions as may be ne- . 


cessary.” 

Then r. 418 provides that :— , 

"Unless otherwise ordered every such 
sale shall be by or with the approbation 
of the Commissioner, and shall be made 
by publie auction." j 

Rnle 419 provides tbat : | j 

“Every such sale shall be to the best 
“purchaser that can be got for the same, 
provided the Commissioner shall consider 
that asufficient sum has been offered.” 

. How this will exactly work in with 
r.72-A I do not quite follow. The mort- 


^ 
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gagee might be the best purchaser but 
yet be below the amountof his principal, 
interest and costs. Then r. 4.0 gives 
the carriage of the general proceedings 
to the mortgagee if he is the plaintiff, 
apart from any special order. Rule 426 
refers to the conditions of sale, and states 
that “if a reserved bidding be fixed, the 
fact of a reserved bidding having been fixed 
but not the amount, shall be stated in the 
conditions.” 1f, however, the judgment 
under appealis correct, then presumably 
one would have to provide for two re- 
served bids being fixed, vie, one for or- 
dinary purchasers and another one for 
the mortgagee... 

Then r, 428 provides that— 

"When a sale is ordered at the instance 
of a subsequent incumbrancer or of a 
mortgagor, or when a.parly having the 
carriage of the proceedings has obtained 
leave to bid, reserved bidding shall be 
fixed by the Commissioner, unless dis- 
pensed with by the proper parties. The 


Commissioner may also in any other case, ` 


in which it may be deemed necessary or 
desirable, fix & reserved bidding." 

That rule,again,to my mind, gives the 
Commissioner a complete discretion. There 
is nothing here to suggest that he is 
fettered to & particular minimum sum 
where & person having the carriage of 
the. proceedings is, for instance, a mort- 
gagee, Then r. .446 provides that no 
sale shall become absolute until it has 
been confirmed by the Court. 


Rule 468 is an important rule. It pro- 
vides :—- 

“Any party to the suit may apply for 
leave to bid at the sale. Such leave if 
not containsd in the decree or order 
directing the sale, may be obtained on 
summons; but the costs of a separate ap- 
plication, unless otherwise ordered, shall 
be borne and paid by the applicant." 


There, again, there is no restriction put 
‘Where the party in question is a mortgagee, 
It will further be observed that r, 72 A 
applies apparently to any mortgagee, whe- 
ther he is the first mortgagee, or a sub- 
sequent incumbrancer, or whether heis a 
plaintiff or whether he isa defendant. There- 
fore, if you had a case where there were 
three or four different mortgagees, then I 
it take you would have something like four or 
five reserved prices, viz., one for an ordinary 
purchaser, and one for each of the several 
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mortgagees according to their respective 
mortgage debta. tr 

Rule 470, however, does not contemplate 
anything ofthe sort. It provides :— 

“An incumbrancer, nota party to the 
suit, may, at any time before the sale apply 
...to be made a party." 

And then “Such order shall be made 
thereon, and in protection of his rights 
and as to the costs as to the Judge shall 
seem fit," 

Similarly, if one turns to r. 469, that pro- 
vides fora case where a party to the suit 
not having the conduct of the proceedings 
has not obtained previous leave to bid, but 
is nevertheless accepted as the purchaser. 
That is not confined to the case of a mort- 
gagee-plaintiff. It might be the case ofa 
mortgagee-defendant. But there again the 
rule says :— 

“In every such case the sale shall not be 
eonfirmed without an order obtained on 
notice." 

Then r. 484 provides :— 

“The decision of the Commissioner on 
any matters mentioned in the foregoing 
rules shall be subject to appeal to the sitt- 
ing Judge in Chambers,” 

I do not think I need refer to the other 
remaining rules. Tomy mind, taken asa 
whole, they are entirely inconsistent with 
the notion that the Osurtor the Commis- 
sioner is fettered in fixinga reserve price 
by r. 724A of O. XXI, Civil Procedure 
Code. I willagain repeat that r. 554 con- 
templates that the Original Side Rules J 
have just referred to apply to sales in a 
mortgagee's suit under O, XXXIV, r. 5, 
such as we have here, 


The subject was touched on in the Special 
Bench case of Hatimbhui Hassunally ~v, 
Frumroz Eduljee Dinshaw (1) where it was 
argued that under the Civil Procedure 
Code, ona sale ina mortgagee's suit you 
do not have a conveyance, and that allyou 
haveis an order confirming the sale, and 
that concludes the matter. It was thers 
urged that that is the practice in the 
mofussil, and that if the practice on the 
Original Side is different or the rules on 
the Original Side are to the contrary, then 
the Code must prevail. I think thatin tho 
opinion of the majority of the Special 
Bench, that contention was erroneous, Ù 
may refer to what was stated in my judg- 


(1) 104 Ind. Oas. 8; 20 Bom, Li R. 498; ALR. 
Bom, 278; 51 B. 616, aac 


ro 


EN 


. outan order for sale. 


‘748 
ment in paras. 


There I said :— 
"28. It has been pointed out by my 


28 and 29 at page 532*. 


brother Fawcett that O. XXXIV, r. 5, mere- ` 


ly directs that the Oourt is to passa decree 
that the mortgaged property, or a anfficient 
part thereof, be sold, and'that O. X XI, r. 92, 
providee that ‘the Court shall make an 
order confirming the sale, and thereupon 
the sale shall become absolute. He further: 
states that the practice in the mofussil 
Courts is to be content with the order 
confirming the saleand not to require any 


`- conveyance, But, however, that may be, 


the rules on the Original Side are quite 
clear in that respect. They set out in detail 
the procedure to be adopted by the Com- 
missioner or Master in Equity for carrying 
(Sce rr. 417-490), 
Rule 460 expressly gives the Court pur- 
chaser a right to a conveyance, which by 
r. 463 has to be settled by the Commis- 
sioner if the parties disagree. Rule 465 
provides for enforcing the execution of 
such a conveyance The foregoing rules 
relating to sales by the Commissioner are 
expressly made apnlieable to sales by tho 
Court under O. XXXIV, r, 5; andr. 552 
gives the right to & purchaser to obtain 
& certificate of sale and also at his own 
costs, a conveyance from the mortgagor. 
Farther, the form of ordinary conditions 
of sale set out at page326 of the Rules 
provides in. Condition 8 for the execu- 
tion ofaconveyance tothe purchaser,” 


“29. It was not even suggested at the: 


Bar that theserules are ultra vires. Sec- 
tion 104 of the Transfer of Property Act 
gives express power to the High Court to 
frame rules for carrying out the provisions 
contained in Chap. IV, relating to mort- 
gages. Our rr. 541—555 are framed there- 
under. Further, under cl. 37 of the Letters 
Patent of 1865, this Court has power to 
make rules and orders for the purpose 
of regulating all proceedings in civil cases 
which may bebronght beforethe Court, 
provided that the Court shall be guided 


in making such rules and orders as far: 


88 possible by the provisions ofthe Code 
of Civil Procedure." E 

. Then in that particular case I held that 
the Original Side rules in question were 
in no way inconsistent with O XXXIV, 
f. 5, or O .XXI, r. 92. They were mere 


"machinery for making effective the order 


of the Court, In fact they run on the. 
-*Pags of 20 Bom, in Remi Ha] 
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same general linesas therules prevailing 
under the English Chancery practice. 

I may recall the fact, as pointed out 
by my brother Blackwell, that under s. 129 
of the Civil Procedure Code the High Court 
has also power to makesuch— 

"Rules not inconsistent with the Letters 
Patent establishing it to regulate its: own 
procedure in the exercise of its original 
civil jurisdiction as it shall think fit, and 
nothing herein contained shall affect the 
validity of any such rules in force atthe 
commencement of this Code,” 

In the present case we have rules made 
under the Transfer of Property Act, and 
they embody the rules applicable on the - 
Original Side, I may als» observe that 
these particular rules under the Transfer 
of Property Act were in force prior tothà 
coming into operation of this r. 72A of 0. 
XXL It was contended. before us that the 
rules can ba reconciled, and that the 


"Original Side Rules must beread as ifr. 72A 


was readinto them, and this although r, 
72A was not even passed at the date when 
the Original Sidé Rules came into operas 
tion, As I have already indicated, on 
looking through our Rules on the Original 
Side as a whole, I think they are inconsist- 
ent with r. 72A. I would further hold that 
as the Original Side Rules are specially 
framed under the Transfer of Property 
Act to deal with cases arising on the: 
Original Side, then if and in so far as they 
are inconsistent, they should prevail over 
the very general terms of.the Civil 
Procedure Code, which would apply to the 


.mofussil, and which regulate the proceeds 


ings in the mofussil, quite apart from tha 
proceedings on the Original Side. 

'Oonsequently,I would hold that in any 
event the learned Judge. was wrong iñ- 
finding that he was bound by r. 72A in the 
present case, and not by the existing Origi» 
nal Side Rules on the subject. 

This brings me to the second point, 


‘Even ifr. 72A did apply, Iam entirely 


unable to see how on the facts of the present 
case the judgment of the learned Judga 
can be supported, Whatever r,72A may 
say, the order which Mr. Justice Mi ža, 
made on July 26, 1926, was quite specific, 
It gave general liberty tothe mortgagees 
to bid, and it gave liberty to set off the 
amount of their purchase money against 
the amount due to them under the decree, 
Then came the certificate of sale, which, 
under our ruler, is binding on the partieg 
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unless varied. In fact so far from being 


varied, it was confirmed by the Court that’ 


the mortgagees were the purchasers at a 
particular sum, viz,, Rs. 1,45,000, and uot 
at the amount of principal, interest and 
costs, and that they bought the property 
at that sum of Rs. 1,45,000 and no other. 
That was the sale that was confirmed, and 
there was never any application to vary the 
Commissioner's report as there should have 
been under the Original Side Rules. 
for the matter of that to vary orset aside 
the order of February 8,1927, confirming 
the sale. 

To my mind then the matter is perfectly 
clear. The property has been sold for 


Rs, 1,45,LC0 and this sum is less than what : 


has already been found due by the decree 
of January 12, 1926, which has not been 
appealed against. It follows that the mort- 
gagee must pay the balance. Speaking for 
myself, I am utterly unable to follow, or at 
any rate to adopt, the argument presented 
to us for the mortgagor, that although: it 
is now too late for him to upset the sale 
itself, yet we must assume, having regard 
tor, 72A, that the mortgagee bought ata 
price which in fact he never did buy, and 
that he must be takan to buy at this 
hypothetical price which, as I have already 
said, is not the fact, and that consequently 
there is now no balance owing from the 
mortgagor. But for the fact that the argu- 
ment appears to have found favour with 
the learned trial Judge, I would describe it 
as a hopeless argument. i 

Under these circumstances, I would 
hold that the respondents have failed on 
the second point as well ason the first, I 
would, accordingly, allow this appeal and 
Bet aside the order of Mr. Justice Mirza 
under appeal, and pass an order in terms 
of the notice of motion of April 8, 1927, 
together with such subsequent interest as 
may be due thereunder to the appellants. 
The respondents will pay the costs of the 
notice of motion throughout including the 
costs of this appeal, 

Blackwell, J.—I am of the same 
Opinion, and have nothing to add. 





The question to vary the minutes of the 
etree as regards costs coming on Novem- 
ber 14, 1927, before the Appellate Court, 
the Court gave time to Counsel for consult- 
ing authorities til] November 28. 
Mr. O'Gorman, for the Appellants, 
Mr, Dalvi, for the Respondents, 
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JUDGMENT. 

Marten, C. J.— This isan application 
by the successful appellants rlaintifte, who 
are mortgagees, to vary the minutes of 
our order of September 5, 1927, as regards 
costs. The actual, order that was made in 
our judgment was tbis:— 

“I would accordingly allow this appeal, 
and set aside the order of Mr. Justice Mirza 
under appeal, and pass an order in terms 
ofthe notice of motion of April 8, 1927, 
together with such subsequent interest 
as may be due thereunder to the appellants, 
The respondents wil pay the costs of the 
notice of: motion throughout including the 
costs of this appeal.” 


Now, if the notice of motion of April 8 
be looked at, it will be seen that it asks 
that the balance in question should be 
payable out of the estate of the deceased 
come to the hands of the defendanis. It 
also asks separately for the costs of “(his 
application and the order to be made 
thereon." Stopping there that was the 
order that this Court made, In drawing 
up the order, however, in the office thee 
has been adirecticn added that the costs 
in question are only to come out of tbe 
estate of the deceased. The appellents 
object to that, and that is the point we 
have to determine? The case came before 
us & fortnight ago, but neither Counsel then 
appeared to be in a position to argue the 
points of law that arise on this application, 
and we, accordingly, adjourned it. To day 
no authorities have been cited to us on the 
main point by Counsel for tbe appellanta, 
but Mr, Dalvi for the respondents has been 
good enough to refer us to certain passsgeá 
in Halebury's Laws of England, Vol. XXI; 
which state what we believe to be the 
accurate practice in England and also 
in Bombay on the point. One proposition is 
that unless there is an express condition in 
the mortgage as to payment of coste,—and 
in the present case there is hone—then ih, 
the absence of special circumstances thosa 
costs are merely added to the mortgage 
security and are not payable by the morte 


gagor personally, Thus in para. 25 it 
is stated i~- 


“In a foreclosure action the coats of tbe 
mortgagee are not; in the absence of special 
cireumstances, payable by the mortgagot 
personally; the mortgagee adds them to hia 
debt, and the mortgagor only pays them if 
he yedeems, And the mortgagee is not 


806" 
liable in general to pay ‘the. costs of any 
' other party to the action.” , 
And at page. 231, para. 422, it is stated :— 

" The^eontraet between mortgagor and 
mortgagee, as, interpreted by the Court, 
makes the mortgaged property a security 
for the costs properly incident to a suit for 
foreclosure or redemption. " 

‘As to this in Ex parte Fewings (2) Cotton 
L J., says (page. 352*):— . 

“No doubt, if the debtor,-in his character 
of mortgagor, claimed to redeem the mort- 
gage, the Court would not grant him that 
which originally was an indulgence, a 
departure from the strict tenor of his legal 
right, without imposing upon him the 
condition of paying the mortgagee, not only 
the debt which he had contracted to pay by 
his covenant, but any expenses which had 

. been properly incurred by the mortgagee in 
her position as such. Butthatisan entirely 
different thing from saying that an action of 
debt could be maintained by the mortgagee 
against the mortgagor for those expenses. It 
is said that the mortgagee's right in a 
redemption actionis founded on an implied 
contract, by the mortgagor to pay those costs, 
but I am of opinion there is nosuch contract 
but asa condition of redemption that a 
Court of Equity imposes on the mortgagor 


the terms of paying all costs properly 


incurred by the mortgagee for the purpose 
of proteoting.the estate or himself as mort- 
Bagee.” 

On,the.other hand it is pointed out-in 


para: 425 in Halsbury's Laws of England, : 
ol XXI:— 


“Bat a mortgagor or subsequent ih- 
tumbrancer, who raises an untenable 
defence, must pay personally any costs so 
occasioned for which the  mortgagee's 

security is insufficient, and a redemption 

action, if the mortgagor: fails to redeem, 
is dismissed with costs to be paid by him 
personally," . 

‘Now, what are the facta of the present 
Gase ? The mortgagee sued to enforce his 
Security. The property was sold. The 


purchase price was insufficient to pay even: 


the principle and interest quite apart from 
costs. Accordingly, the mortgagee took 
Out a notice of motion asking for payment 
ofthe difference between the amount due 
to him for principal and interest and the 
‘amount realiaed by the sale of the mort- 
(2) (1884) 25 Oh. D. 338; 53 L., J. Oh. 545; 50 L. T, 
109: 32 W, R. 352, < 
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gaged property. He served that notice of 
motion on the defendant. And the latter 
ċhose to appear and to contend tbat no 
such order could be made, because under 
the Civil Procedure Code the minimum 
reserve price should have been principal, 
interest and costs This contention was 
in the teeth of the past practice on the, 
Original Side under the Original Side 
Rules, It was also in the teeth of an order 
which the learned Judge had made in this 
very suit giving the plaintiffs leave to bid 
atthe auction and set off their principal 
and interest against the purchase price, 
However, the learned Judge decided the 
matter in favour of the ‘defendants and 
dismissed the motion. On appeal that 
decision was reversed in the way I have 
already mentioned. 

In our opinion this is a case where the 
mortgagor has chosen co raise an untenable 
defence, What heis really asking us to do 
is this, that although if he had succeeded 
in the motion the mortgagee would have 
bad to pay this costs, yet if, on the other 
hand, the mortgagee succeeds the latter has 
to bear his own costs, for there is no fund 
now out of which he can be paid. In other 
words, the mortgagor contends that he 
can carry on this litigation at the expense 
ofthe mortgagee. In our opinion that is 
not the law, nor the proper p.actice. Accord- 
ingly, in our judgment this is a cage 
where, supposing the mor!gagor was alive, 
it would be proper to direct him to pay the 
costs of the motion and also of the appeal, 

Does it make then any difference that 
the mortgagor is dead, and is now represent@ 
ed by his:legal representatives? In out 
opinion it does not. We are not dealing 
here with an administration suit. ‘Weare 
dealing with a hostile claim as between an 
estate and an outside mortgagee. That 
being so, if the executors choose to defend 
this suit in this manner, they must incut 
the ordinary liabilities of a litigant as tg 
costs. If in fact their testator'S estate ig 
insolvent, which I do not know, or if they 
fully- administer the es ate then it might 
have been proper by appropriate pleas to 
put that defence forward, so that the judg 
ment might go in an appropridte forth, 
As far as I can see they have not dOne that 
here. That being so, the present orde? . 
must go against them personally, Whether 
they have an indemnity against their own 


. beneficiaries or against the assets of the 


estate which they are. representing is an 


~ J 
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entirely different matter with which we 
are not concerned on the present applica- 
tion. , ; ; 

The result will be that the present 
application will succeed ;'and the words 
added in the draft:decree for payment of 
the costs out of the estate must be struck : 
out. ! " i - 

As regards the costs of the present: 
application, we think that the respondents, 
the representatives of the mortgagor, must 
pay these apart from the costa of the pre- 
vious hearing of this application before us, 
‘On that day neither Counsel was in a posi- 
tion to proceed, Accordingly, as regards the. 
costs of. that day we will let each party 
bear their own costs, 


ANA Appeal allowed, ` 


- «AC» 


. PATNA HÍGH COURT. 
CiviL Raviston No. 497 of 1927. 
February 16, 1928. 
Present :—Mr. Justice Ross. , 
Lala JAGDIP SAHAY—DEFENDANT— 
s ae , PETITIONER. : 


hs versus 
KHAJURI SABU—PrarINTIPF—OPPOSITE | 


" i ARTY. . 
Court Fees Act (VII of 1870)-Appeal aa to period: 
for which mesne profits had been deoreed— Courts 


688. . : 
In an appeal against an order determining the period 
for which mesne profits have béen decreed it is not 
necessary to pay ad valorem Court-fee on the amount 
of mosne protits claimed in appeal; but the Courte 
fee will become payable when mesne profits. have 
-~ been ascertained. : 
Rum Gulam , Sahu v. Chintaman. Singh (2); fols 
lowed. ` 


Nand Kumar Singh v, Bilas Ram Marwari (1), not. 
followed, < i 

Application from an order of the District 
Judge, Monghyr, dated the 23th of August, 
1927, confirming a decision of the Munsif; 
Second Court, Monghyr, dated the 12th of 
July, 1927.. "s 

. Mr. S. N. Rai, for the Petitioner, ^  - 
Mr. Girindra Nath Mukharji, for the 


Opposite Party, `. 


JUDGMENT,—The question in this. 
application 18 the amount of Oourt-fee paye 


able onan appeal agaiust an order about. 


the period for which mesne profits had been. 
decreed. The petitioner's case was that the 
decree for mesne profits was ouly up to the 
date of thesuit, whilethe oppogite party cons 
tended that the decree was for mesne profit 
Bi eS 


hy. thee 


. ed, 


E Judge as to Court-fee is set aside, 


bdi 


ention 


RAMBAPAN, A : 3 
until possession wasdelivered. Thecont 


‘on behalf of the opposite party was accept- 


ed by the trial Court and the petitioner ap- 
paaled to the learned District Judge paying 
the fee on an application, The learned Disg- 
trict Judge following the decision in 
Nand Kumar Singh v. Bilas Ram Marwari 


: (1). required an ad volarem Gourt-fee to be 


paid. --The decision relied upon by 
the learned District Judge, however, is 
no longer of any authority since the 
decision of the Full Bench in Ram 
Golam Sahu.v. Chintaman Singh (2) where 
Nandkumar Singh's case (1) was referred to 
and dis:inguished by some of the learned 
Judges and expressly dissented from by Mr, 
Justice Jwala Prasad. The rule laid dow 
by the Full Bench was that it is not necesa 


. Bary to velue the claim for mesne profits, 
` but that tbe Court-fee will become payable 


have. been ascertains 
Consequently the order of the learned 
District Judge. wes wrong and the petis 


when mesne profits, 


`- tioner should not have been required to 
“pay ad valorem Courtefee on 


the amount 

of mesne profits, j ‘ 
The application is allowed with cost 
and the order of the learned District 


B. K. P. Application allowed, 
JD 40 Ind. Cas. 519; 3 BL L0;1P L W 


(2) 93 Tnd. Cas, 939: 5 Pat, 301; (1926) Pat, 497 f 
-P. L.T, 313; A. 1, R. 1926 Pat, 218 (F, B.), 


> baa 


. NAGPUR JUDICIAL COMMIS- 
" | SIONEER'S COURT. 
BzooND UlvIL ArPEaL No. 777 oR 1926. 
E January 19, 1928, . 
`. 'Present:— Mr. Findlay, J, C, 
SHEOOHARANLAL- PLatsfigg 
A a= ÀPPALLANT | 
DEN VER , versus ; 
RAMRATAN-—DzrENDANT— RESPONDENT. 
Contract “Act (IX of 1872), a. D0— Limitation Aet 


; (IX of 1008), Sch. I, Art.52—Consignment of goods 
, by Railway —Railway ‘receipt, 


delivery of, whether 
comstitutes delivery of goods—Civil Procedure Code 
(Act V of 1908 O. ALI, v. 88—Suit dismissed— 
Appeal— Respondent's right to support decree without | 
filing cross-objection; : à 

According to. the ordinary custom of trade in India 
& Railway receipt for goods booked by Railway, 
when formally made over to the consignee, ia a 
mercantile document of title to the goods and gives 
the aren ire ie to the lawful possession 
of the gagda. |p. 8(2, col. 2.) . 7 
Fakeergnpa v, Phigpanng. (1), followed 


, 


', , Tuary, 


| 802 eed 
- ' Having regard to tbe terms of s. 90 of the Contract 
Act, delivery ofa Railway receipt to ihe consignee, 
operates as delivery of the goods covered by the 
* ''réceiptforthe purposes of Art. 52 of Sch. I of the 
^. Limitation Act.” [p. 802, col. 2; p. 803; col. 1. 
-~ , A respondent is entitled to support the trial Court's 
` decree, not only on any ground decided in his favour 
put also on any .other ground decided against him, 
and’ itis unnecessary for him to. file any formal 
erdss-ehjection in view of the fact that the decree in 
hisfarour was wholly so. [p. 803, col. 1.] 
-Bhagejiv. Bapuji (3) and Ram Prasad Kalwar v. 
Ajanasia (8j; followed. eG | 
CLR s ; . 
s Second. appeal against a decree of the Dis- 
trict Judge, Chhindwara, dated the2nd Feb- 
ary, 1926, in Civil Appeal No, 70 of 1925, , 
Mr, S. Y. Deshmukh, for the Appellant, , 
Mr. M. B. Niyogi, for the Respondent. 


JUDGMENT.—The plaintif appel- 
': Jant’s suit has been’ dismissed in both the 
: lower Courts. His case was that he booked, 
béfare the 2nd of March, 1921, 54 brass 
gunds to Raipur from Jhilmili (Chhindwara) 
‘and that,on the said date, the defendant- 
respondent and he entered into a contract 
under which the former agreed to purchase 
fiom the latter gunds worth Rs, 328 odd. 
The.“ plaintiff also paid Re, 90 towards 
thé'price and it was further agreed between 
_ the parties thatthe gunds booked by the 
- plaintiff to Raipur were to be taken 
.bverby the defendant who was to allow 
‘predit for their value, In pursuance of this 
contract, the Railway recept was also made 
over tothe defendant and he is alleged to 
have taken. delivery of the 54 gunds in 
question on the 7th of March, 1¥21. 


The parties were at variance as regards 
‘various details of the bargain, but the 
Judge of the first.Court found that the 
agreement had been that the plaintiff was to 
pay in advancethe price of the gunds pur- 
chased from the-defendant. Inpursuanceof 
this alleged agreement the defendant sent 

' & post card to the plaintiff asking forthe 
balanceof the price and it is highly signifi- 
cant that noreply wes sent by the plaintiff 
thereto, On the contrary, .he remained 
quiescent for some three years and then 
filed the present suit in which he alleges 
thatthe defendant wes responsible for the 


- breach of contract and that he is according- ` j 


` Jy entitled to’ recover the Rs. £0 earnest 
money, or first instalment of price, es well 
as the price of the old. gunds teken delivery 
of from the plaintiff; The Judge of the 
first Court beld that, es the plaintiff hed 
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but be further found that money was due to 
the defendant on the contrary from the 
plaintiff. Further, heheld that the suit was. 
time-barred and accordingly rejected: thé 
plaintiff's claim. The appealto the District 
Judge, Chindwara, proved equally unsuc- 
cessful. The District Judge confirmed tke 
first Court's finding as to tbe terms of the 
contract and held that, inthe circumstances; 
the defendant had committed no breach - 
and that the plaintiff could nct sue for 
damages. Hefurther held that the claim 
for refundof the Rs, tO was time-barred: 


. under Art. 62 of the Second Schedule toibé 


~~ 


_. proken the contract, he could, at the most, ° 
puly olgim theastuel money paid by him, 


Limitation Act. He further pointed out’ 
thatthe first Court had failed to determine 
the question of jurisdiction and thatin this 
connection also the suit chould not have 
been flled in Chhindwara but in -Raipvr. 
Against there findings, the plaintiff has 
now come up to this Court. i 


It has been urged before me that Art. 62 
referred toabove was inapplicable to the case 
and that, under Art. 52, the three years’ limits « 
tion ran from the date when defendant tock 
delivery of old brass gundsin Raipur; thie 
date wasthe 7th of March, 1921, and the 
suit was filed on the 6th of March, 1924. 
Therefore, if the plaintiff's contention were 
correct, the suit was within time. I may at, 
once say that, even if weassume that Art. 52 
applied, the suit was,in my opinion, clearly 
harred, Inthepresent case, the plaintiff hed 
done all he could to put the defendant in 
possessicn of the gunds by making overthe | 
Railway receipt to him on the 2nd of March, . 
1921. In this connecticn, therefore, I. 
think it must be held that the 2nd of March 
was the date of the delivery of the gooog 
for tbe purpose of the third column in 
Art.52. lam awaretbat a Bill of Lading 
for goodá conveyed by sea stands on & 
different fcoting {from a Railway receipt, but 
it seems to me that, according to tka 
ordinary custom of tradein this country, a 
Railwey receipt like the present one, when 
formally mede over tothe present defend»: 
ant, was a mercantile document of title to 
goocs and gave the holder thereof the right 
to lawful possession of the goods: ef, 
akeerappa v. Thippanva (i). Having 
regard to the terms of s. 3U of the Cortract 
Act, the plaintiff, by delivering the Rail- 
wey receipt, bad dene all within bis power ` 
which would have the effect of putting tbe, . 
goccs in the possession of the defendant, 


(1) 80 Ind, Cae, 950; 38 M. 604, 
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It seems, therefore, to me that, from. this 
point of view, the suit was clearly time, 
barred, ^ ^ ^ CU ; . 

Soms argument has been addréssed to 
me thatths circumstances of the present. 
case bring it unders, 70 of the Contract Act, 
The section ia question, I need hardly say, 
has no application whatever to a case like 
the present where we aré concerned with 
the question of a.spscitic contract entered’ 
iato by the parties,in which the real bone 
of contention was asto which side had 
broken it. 
current finding of both the lower Courts 


that the plaintiff was: responsible for the ` 


breach and, even if it were open to me to 
vary that finding, I can see no reason for 
doing so. : l 
Objection has also been taken by the 
appellant to the District Judge having 
gone into the question of jurisdiction. lt 
has been urged thatthe present respond- 
ent, had he objected tothe fact that the first 
Oourt had failed to consider this matter, 
snould have filed a formal orose-objeotion.. 
Iam wholly unable to accept this proposi- 


tion, Thedefendant, at the hearing of the: 


appeal in the lower Court, was clearly 
entitled tosupport the first Court's decree, 
not only on any ground decided in his 
favour but also on any other ground 
decided against. him, and it was, more- 
over, unnecessary for him to file any formal 
Gross-objection in view of the fact that the 
decree in the defendant's favour was 
wholly so; in other words, the suit had 
been wholly dismissed: cf. Bhagoji v. Bapuji 
(2) and Ram Prasad Kalwar v. Ajanasia 
3). i ' 

: I desire only to add that the appellant's 
Attempt to contend that the suit was 
triable in the Ohbhindwara Court, had 
obviously no basis whatever. The only. 
ground apparently to urge in support 
thereof was that the old gunds had been. 


despatched from Chhindwaia; this, how- ` 


ever, occurred before the contract was 
entered into and is quite immaterial, 
Similarly, theargument thatthe defendant 
had to send the goods to be despatched by 
him from Raipur to the Obhindwara 
District seems to me quite immaterial, 
Had he despatched them by rail from 
Raipur to Chhindwara, he would have 
fulfilled his part of the contract when he 


(2) 13 B: 76; 7 Ind. Deo, (5, a) 51, 
4) 88 Ind, Uas. 861; 44 A, 8/7; A, J; Ri 1922 All, 260; 
BAL RB IO pn 
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' Bpondent's costs. 


Oa that point, there isa con- | 
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mala them ovar to the Railway for de' uvery 
at Oahialwara. Obviously, hid ths daiond: 


UK. 


‘ant failed to parform hig part of the coa- 


trast, the astioa for breach would have lain 
in Riipur, Toa plaintiff's suit, therefore, 
waa bad in respact of jarisdic:iou also. 

Tae appeal acsordiagly fails anl is dis- 
missed. Toeappellant must bear the re- 
Ovsts in tha lower Oourt, 
as already ordered, 

G X, D, . Appeal diamissed, 
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‘PATNA HIGH COURT. 
. APPBaLs FROM ORIGINAL Okvers Nos, 14 
TO 17 or 1927, : 
February 29, 1928, 
Present:—Mr. Justice Dag and 
"E Mr, Justice Rosa. 
Messrs. KUNNANMUL NATHMUL— 
f OBJECTORS — APPELLANTS 
, V2T8U8 2 
ANOOP SAHU AND ANOTAER—CLAIMANTS . 


anb BABUJI SAHU AND oTHaxs—Desruas 


— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s, 48—' 
nsolvent failing to apply for discharge within period. 
fixed—-Power of Court to extend time. ^ 
Time for making ane application for discharge may 
be extended even 'after the period limited in tha 
order of adjudication has.expired. . Pes . 
Gopal Ram v. Magni Ram (2), followed. á E 
Appeal from an order -of'the - Distriet 
Judge, Darbhanga, dated the 23rd of Sep- 
tember, 1926. fet 
Mr, Hasan Jan, for the. Appellants. 
Messrs. S, Dayal, B. K. Prasad smi 
K.N. Lal (tor Mr. K. N. Varma), for tha 
Respondents, 


: JUDGMENT. : 

Ross, J.—This.an appeal from au. ordet 
of the learned District Judge of Darbhanga 
in an insolvency case. The appeal is by 
certain creditors, 

The first point taken: was that as the 
insolvents did not apply for their discharge 
within the period fixed by the Court, the 
adjudication should have been annulled 
under 8.43. It appearsthat the order of: 
adjudication was passed ou the 7th of July, 
1924, and theinsolvents were directed to. 
apply for their discharge within six months, 
The application was actually made on the 
13th of January, 19:5. It is. contended in ` 
the first places that the Court had no power . 


fo extend tho time for the application ta - 
be EM E 6 


804 "E 
be made, and in second place, that no 
sufficient cause was shown forextending the 
time. All that was stated by the insolvent 
in the petition was that unfortunately he 
was a little late for which he craved pardon 
from the Court. On the first point refer- 
ence was made to the. decision of this 
Court in In re Ram Krishna Misra (1). That 
decision, however, has.been overruled by 
-the Full Bench in Appeal from Original 
Order No. 295 of 1926 (Gopal Ram v. Magni 
Ram (z).] Inthat case it was decided, and 
the decision is binding upon this Bench 
that time may be extended even after the 
pore limited in the order of adjudication 

as expired. The order that was passed 
by the Court in the present case was that 
no discharge could be granted until the 
finalreport ofthe Receiver had been re- 
ceived. ‘This must be taken to have been 
an order extending the time for making 
‘the application that in fact the adjudica- 
tion was not annulled, .- - Pe 

As to the second ground, it was a matter 
for the discretion of the Court and as the 
time was by implication extended, it must 
be taken that that discretion was exercised 
in favour of the insolvent, 


~ - [The rest of the judgment is not-materlal for the 


purposes of this report.—Ed.] 
‘ Das,J.—lagree. | Dac 
BER | ; eal dismissed, 
(1) 88 Ind. Oas, 70; 4 Pat. 51; A I.R. 1020 Pat, 355; 
8 P. L. T. 776. ` ` E 

(3).107 Ind. Cas, 880. . 
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PATNA HIGH COURT. 
Cavin Reviston No, 97 of 1927. . 
February 2, 1978. . 4 
^" Present:--Justice Sir B. K. Mullick, Kt, 
MODE NARAIN LAL-—PzriTIoNER ` 
"+ t Yersus 
Mohant KR'SHNA DAYAL GIR 
i A*DeoT4ERa—OPPOSITE Party. 7 
Civil Procedure Code (Act V of 1008), s. 115, 101— 
Another remedy open- No interference in revision— 
Landlord and tenant Sale of tenure in execution of 
Tent-decree— Landlord, whether entitled to bring 
tenure to sale again in execution. of prior rent- 
£e. . 
pos Muneif has jurisdiction to decide whether or 
not he. would exercise his powers under s. 141, 
Civil Procedure Code, and High Court would not 
interfere under s, 115, Oivil Procedure Code, when 
he has exercised his jurisdiction according to law, [n 


BOG, cols Bod 


MobB NaRain Lat v. &f18nNÀ Datat dif. 
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High Court ought not to interfere in revision 
where there is another remedy open to the peti- 
tioner [p. 805, col. 1.) 

Quere.—Whether a landlord who has obtained 
a decree for arrears of rent in respect of a tenure for 
a certain period and another rent-decree for arrears , 
of rent fora subsequent period can first bring tHe 
tenure to sale in execution of the second decree and 
after the tenure has been purchased by a third party 
execute the decree for the previous arrears against ' 
the same tenure ? [p. 804, col. 2.] 

Gopal Saran Narain Singh v. Mahomed Sheikh 
Ashhan (1), Muhammad Jawad Husain v. Maharaj 
Kumar Gopal ‘Saran Narain Singh (2) and Srimanta 


‘Roy v. Mahadeo Mahata (3), referred to. 


Application ‘against an order of the 
Munsif, Gaya, dated the 5th February, 
1927, 

Mr. A.N. Das, for the Petitioners. 
` Messrs, S. N. Palit, Kailaspati and J, 
Ghosh, for the Opposite Party. 


JUDGMENT.—In this case the ques- 
tion is whether alandlord who hasobtain-' 
eda decree for-arrears of rent in respect 
of a tenure for a certain period and an- 
other rent-decree for arrears of rent for& ` 
subsequent period can first bring the 
tenure to sale in executionof the second 
decree and after the tenure has been pur- 
chased: by a third party execute the decree 
for the previous arrears against the same 
tenure, The landlord in’ this case has 
applied for the execution of the decree for 
the earlier arrears and the auction-pur- . 
chaser resists. f 

[t appears that he first of all applied te 
come in under s, 47 of the Code of Civil- 
Procedure and after protracted litigation 
he failed. He now seeks to get his re- 
medy by-an application : under s. 151 0f' 
the Code of Civil Procedure but. the 
Munsif has declined to exercise his inherent 
powera in the circumstances. The present 
application is made under s.'lló of the 
Code of Civil Procedure and the petitioner 
asks this Court to direct the Munsif to | 
go into the question as to the respene 
tive rights of the landlord and the auctions 
purchaser, ^ , UE 

In my opinion no application for revision ' , 
lies, The Munsif. had jurisdiction to 
decide whether or not he would exercise 
his powers under- s. 151 and-he having 
exercised his jurisdiction according to law 
there is no ground upon which I can 
interfere under s, 115. It seems to me 
that the proper. remedy for the petitioner . 
is to wait until the tenure has been sold 
and then to make an application under 
0 XXi r 80 of the Oode of Civil Pros 


.— 3081.0.1028 
cedureto have the sale set aside on the 
ground that the judgment-debtor had no 
saleable interest at.the time of the sale. 
It is clear that-as there is another remedy ` 
toje const ought not tọ, interfere.under 
B. , ; ; 


With regard to the.substantial question 


whether the landlord ‘is still entitled to 
proceed against the tenure we have on one 


side the authority of -Gopal Saran Narain : 


Singh v. Mahomed Sheikh Aslihan (1) which 
was acase decided in the Calcutta High, 
Court and of Muhammad Jawaa Husain v.. 
Maharaj Kumar Gopal Saran.Narain Singh 
(2) which was a case of this Court and on 
theother side the authority of Srimanta Roy 
v.. Mahadeo Mahata (3). There seems to be. 
some conflict as.to whether a charge for 
prior rent can be enforced after the tenure 
has been sold for subsequent rent. It is, 
however, not necessary for me to decide 


this: point inthe present case because in . 


the view I take that matter must be: litigat- 

“ed when the proper time arrives, The 
application is, therefore, dismissed . with ` 
costs. -Hearing fee one gold mohur. 


. B. K. P. . Application dismissed, | 
(1) 6 Ind. Cas. 804; 140. W. N. 1096, 
(2) 80 Ind. Cas. 223;2 P. L. T, 248.- 
(3) 8 C. W. N, 531; 31 C. 550, 
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NAGPUR JUDICIAL COMMIS- . 
' SIONER'S COURT. l 
. MiscELLANEOUS Juproran Oasg No. 60 
` oF 1926 ; f 
i February 15, 1928. 
Present:—Mr. Findlay, J. O., and Mr, 
Prideaux, A. J. C. ^ 
COMMISSIONER or INCOME-TAX— 
APPLIQANT | | ^| 


: versus | 
BANSILAL-ABIRCHAND, Rai Bahadur—~ 
NoN-APPLIOANT. 
Income Tax Act (XI-of 1922), s. 18—Stock . jobbing 
business—System of — accounts Assessee's option— 
Notice by Income Tax Officer under proviso not 


given, effect of—System “of account adopted for one '' 


transaction—Income Tax Oficer, whether bound: to 
accept it for others—Equitable estoppel. : 
In the case of stock jobbing business and the lik 

an assesses is entitled under s. 13 of the Income 
Tax Act toadopt a system of account under which 
he may take final Josses or gains at the end of period 
when share transactions completely cease and when 
the assessee loses possession finally of all the shares. 
|p 806, coh 1] .- 2E 


E 


COMMIBSIONER:DF-INOOMN-TAX V. BANGILAfeABIROHAND: 


. opinion: . 


' to bave been 


t 
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Ifany system of account adopted by the assessed . 
is considered-as unsuitable or improper, the Income 
Tax Officer can issue specific orders in the matter 
under the proviso to s. 13, but until he has done s0, 
the system of account adopted by the assessee should 
be ecosprad for the purpose of assessment. [p. 8u6, 
col. 2] | > 

If the Income Tax Authorities have accepted the 
system of accounts adopted by the assesses in 
estimating his profits in one transaction, the doctrine 
of equitable estoppel will arise, and they, will be 
bound to accept the system in. assessing his income 
from analogous transactions. [p. 807, col. 1.] 

Commissioner of Inccme Taz, Madras v. Chengal» 
varaya Chetty (1) and.Commissioner of Income Tax, 
Madras v. Subramaniam Chettiar (2), followed. 

Reference under s. 66 of the Income-Tax 


Aot made by the applicant on the let 


‘October, 1926. 


Mr. D. N. Chaudhari, R.- B. for the 
Applicant. i 
Messrs. G. L. Subhedar 


ORDER.—Thisisa reference .by the 
Commissioner of Income Tax under s..66. 
of the Indian Income Tax Act, the non- 
applicant being the Firm of Messrs, Bansilal: 
Abirchand, R. B. Bankers, the managing 
proprietor of which is Rai Bahadur Sir Bin 
esardas Daga. ` i 

The non-applicant has been assessed to 
income-tax for the year 1925-26. His income- 
tax in certain respects has been assessed 


, on the profits of the previous year. The 
: non-applieant firm owns branches both in 


and outsidethe Province and indulges in 
various kinds of business, bésides that of 
banking proper. The firm owns consider- 
&ble'property at various places and shares 
in a number of permanent partnerships and 
ihe like. : 


Five questions have been referred for our 
(i) Whether the loss of Rs. 5:01,200 said 


incurred on New’ Great 
Eastern Mill shares and claimed: in the 


'. year under assessment should have been 


allowed to the nun applicant; : 
(it) Whether the loss of) Rs. 48,831 on 
account of the closure of the grain business 


similarly allowed tothe non-applicant; 

(iii) -Whether asimilar logs of Rs. 3,564 
in respect of the katni shop should havé 
been allowed to the non applicant; 

(tv) Whether aloss of Rs. 22,676 in respect 
of the value of the wheat ofthe Jubbul- 
poreshop should have been allowed to the 


'non- applicant ; and 


(v) Whether Dharmada receipts emounte 
oe ae PUE SA ma rat | ] 


4 
t 


and P. -Re Sri- . 
nivasan, for the Non- Applicant. 3e d 


at the Jubbulpore s&hop,.should: have been. vr 


bb 


ing to Re. 8,129 were improperly in- 
eluded in the income of the non-applicant. 

The first three questions mentioned 
above admittedly stand or fall together, 
. -the same principle being involved in con- 
méclion with the question of whether or 
not these losses could be properly claimed 
by the non-applicant in the year under 
assessment, In- para, 2 of the Assistant 
Commissioner's report of the 15th February, 
1926, a fair enough description is given of 
the method adopted by the non-applicant 
in connection with the items we have 
mentioned above. In the case of stock 
jobbing business and 
apparently been the practice of the non- 
applicant to adopt a somewhat special 
method: of keeping accounts. There are 
two such obvious methods; one to spread 
the profits or losses over the whole term 
_of years in which transactions occurred 
or to take final losses or gains at the end of 
the period when the transactions completely 
gease. 

In the case of the New Great Eastern 
Mill shares the non-applicant adopted the 
latter method. From Sambat 1377 onwards 
upto the years preceding assessment the nor- 
applicant had been dealing comparatively 
largely in these shares. Transactions both 
of buying and selling had taken place but 
in the year on which the non-applieant's 
jncome is based he remained without a 
single one of these shares in his possession. 
For the first time, therefore, then the total 
loss involved in the dealings as regards 
these shares was claimed by the non-ap- 
pu as a Betoff for the purposes of 

come tax assessment, 

The Assistant Commissioner of Income 
Tax, in para. 2 of his order, dated the 1óth 
February,1920, was of opinion that the 
non-applicant should have closed his share 
account duringeach of the years in which 
transactions in this Mill shares took place. 
He pointed out that the fact of tbe non- 
Bpplicant:hoarding up his account of these 
shares for several years was apparently 
inconsistent with the principle underlying 
æ, 13 of the Income Tax Act. The Assistant 
‘Commissioner's argument in this con- 
nection .ay be put in a nutshell as 
followe:—.  — 

“The assessee did not close his accounts 
,annuslly, but carried the whole thing as 
a book balance and accumulated ‘the loss 
.of three or mora years in this year's 
‘account. This is not allowable by the 
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Income Tax Law,as his accounts ought ta 
be closed every year and the loss should be 
claimed every year." 

The Commissioner of Income-Tax in 
dealing with the assessee's appeal waa 
also of opinion that the method of account 
adopted by the latter was not permissible, 
He held that the loss on these shares 
claimed by the agsesace could not be re- 
garded asthe loss of the previous year but 
represented in ‘reality the loss of various 
previous years in which the book balances 
had simply been carried forward without 
any actual striking off a profit or loss in any 
of the intervening years, ` 

The guiding provision of Jaw in this 
connection isto be found ins.13 of the 
Income Tax Act. Thatsection lays down 
that “income, profits and gains shall te 
computed...in accordance with the method 
of accounting regularly employed, by the 
assessee; provided that, if no method of 
accounting has been regularly employed, 
orif the methcd employed is such that, 
in the opinion of the Income Tax Offeer, 
the income, profits and gains cannot pro- 
perly be deduced therefrcm, then the 
computation shall be made upon such 
basis and in such manner as the Income Tax 
Officer may determine," 

Turning to para. 35 of the instructions 
regarding the Income Tex Law and rules 
to be found at page 97 of the Income Tax 
Manual, the possibility of assessing the 
non-applicant in accordance with the 
system of account ashe has adopted, is 
clearly adumbrated in the last sentence 
of the lst paragraph of Instruction No. <6. 
For our own part, we are wholly unable to eee 
why the non-applicant should be not allowed 
to claim the losees in: question urder the 
system of account adopted by him. If 
that system of account is considered by 
the Income Tax Officer a8 an unsuitable or 
an improper one, he can issue specific 
orders inthe matter under the proviso to 


- B, 43, but until he has done so, we are 


of opinion that the system of account 
adopted by the non-applicant should, in 
the meanwhile, have been accepted for 
the purpose of assessment of inccne-tax 
in the year under aseerement. It.seems 
obvious that whether tte book system of 
account adopted hy the non applicant is 
a desirable one or not, no profits can 
eventually escape taxaticn thereunder, al- 
though possibly the Income Tax Authori- 
ties might in any particular cese have te 
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wait a long time bafore reseiving profits, 
Ouriously enough, the Income Tax Com- 
missioner, in his order dismissing the non- 
applicant's appeal, has,to all intents and 
purposes, admitted that in connection with 
these shares the non-applicant must have 
incurred losses in previous years losses 
which were admittedly not allowed for. In 
the year under assessment the Income 
Tax Commissioner calculates that there 
Wasan actual gain of over Rs, 24,000 
as regards the dealings in these shares, 
ut he with a generosity, which is 
perhaps unusual in the case of Income- 
Tax Authorities, did not take this profit 
into account for the simple reason that he 
could not at that time of day allow the non-; 
applicant for the losses in the previous years, 
.Very pertinent circumstance in con- 
nection with the question we have to 
decide is the fact that the non-applicant 
has, in at least two cases, e.g. the Birla 
Jute Mills and the Hukumchand Mills, 
been admittedly taxed on petty profits 
derived from these shares in the preced- 
ing year's profits which were arrived at 
on precisely the same system of accounting 
which 18 now objected to by the Com- 
missioner of Income Tax. In the case of 
these shares, the account was similarly 
finally struck off after the last batch of 
shares had been disposed of and the net 
profits, as shown in the year, on the basis 
of which the assessment of income-tax 
was made, were included in the non-appli- 
cants income for the purpose of assess- 
ment. lt has been argued on behalfof the 


non-ápplicant that the proper procedure for . 


the Oommissioner was, under the proviso 
to s. 13 ofthe Income Tax Act, to have given 
the non-applicant due notice that, in his 
opinion, the income could not be properly 
deduced from the method of accounting 
employed and that a different method of 
account would have to be adopted. It has 
been urged in this connection that a ques- 
tion of estoppel arises and, while we are 
of opinion that there is no question of the 
doctrine of estoppel as a mere rule of evi- 
dence applying, it does seem to us that 
the doctrine of equitable estoppel neces- 
sarily arises in the circumstances of the 
case. The Commissionerof Income Tax has 
for other purposes, viz., the Hukumchand 
Mills and Birla Jute Mills accepted, for pur- 
poses of estimation of profits, precisely the 
same system of accounting which he now 
objects to when, as in the case of New 
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Great Eastern Mills shares, a7]lóssihá 
occurred, This positioa seems-t& UB “Cane 
trary to the most elementary priBefpleà “êf 
justiceand equity and, in reality, antik 
to saying thatan assessee's.income in any 
given yearis what he has madeout of'& 
profitable branch of business but that;at 
the same time, any loss made in another 
absolutely analogous branch of his business 
should not be taken into account im deter- 
mining what his assessable income is. ' ` 
We see, moreover, that considerable 
difficulty islikely to arise in the method 
of accounting which the Commissioner of 
Income-Tax considers should have been 
adopted by the assessee. He apparently 
desires the assessee in each yearto estimate 
his losses on the stock of shares in ques- 
tion. Any such system, it seems to us, 
might prove a highly unsatisfactory one. 
The market price ofshareson the stock- 
exchange very immensely even from day 


‘to dayand any such system, based on the, 


idea of arbitrarily closing accounts on a 
certain dale, might prove a highly artifi- 
cial and unsatisfactory one. Under the 
applicant's system of keeping account, as- 
suming it to be carried out in a business- 
like thorough and straightforward fashion 
it seems to us inevitable that actual losses. 
or gains as regards the stock or shares in 

question over the whole set of transactions. 
connected therewith will be definitely 

known when the transactions in these have . 
ceased for good and all. Indeed, from. 
another point of view, it would seem im-, 
possible in any given year in the case ‘of, 
shares like these to arrive at any reason-. 
able or proper estimate of profit or loss 

incurred forthe simple reason that it is. 
impossible to estimate at their proper value. 
whatever shares concerned the holder may: 
still havein his hands. We have already: 
alluded to the fact that the Commigrioner. 
of Income Tax estimated that a profit of 
Rs, 24,000 odd had been made on these, 
shares in the Sambat year 1217-78..But. 
this estimate seems to us a purely artificial’ 
one forthe simple reason that, in-com- 
prising the shares on hand, the Commis-, 
sioner of Ircome,Tax .took their value at: 
the time of the transaction which occurred 
therein. Under the conditions then pre- 

vailing 28 regards such shares, any such’ 
value might be artificial and very far from, 
the truth, and the method adopted. isan ex- 
tremely arbitrary one. Unless and until," 
therefore, the Commissioner of Income Tax 


£03 
Bosy Quse to insist under s, 13 of the Indian 
Income Tax Act on the assesses employing 


&uother method of accounting, we are of 
opinion that, havingregard'to the provisions 


of s. 24 of the Indian Income Tax Act, the | 


assesses was entitled to claim a debit for 
the loss inourred on these New Great 
Eastern Mills shares, As we have pointed 
out, it is clear that in connection with other 
shares the (‘ommissioner accepted thia 
method for the, purpose of calculation of 
gains, and the principle laid down by 
Ooutts Trotter, O. J.,and Krishnan, J. in 
Commissioner of Income Tax, Madras v. 
Chengalvaraya Chetty (1) seems to us to be 
fully applicable to the present: case: cf. 
also Commissioner of Income-Taz, Madras 
v. Subramaniam Chettiar (2). We would, 
therefore, answer the first question re- 
ferred to us in the affirmative. : 
- Coming tothe second question, e. g., the 
loss of Rs: 48,831 incurred on account of 


the closure of'the grain business at the. 


Jubbulpore shop, precisely the same con- 
siderations apply and the ‘same remark 
applies to the loss of Rs. 3,564 in respect of 
the katni shop. 

The fourth question referred for decision 
js whether the loss of Rs 92,6 6 incurred 
in connection with tlfe value of bags 
of wheat at the Jubbulpore shop should 
have been allowed. At the beginning 
of the account year the non-applicant found 
himself with 2227 bags on hand and took 
‘credit for there at the actual price he had 
paid for them, viz, Rs. 20 a bag. The 
Commissioner of Income-Tax, however, 
only allows Rs. 10a bag, as he finds that 
intheyear in question that was their 
actual market value. If the Commissioner 
of Income Taxis correct in his estimate of 
the value, it follows that, in the preceding 
‘year orthe previous one, the non-applicarit 
must have incurred a loss of Rs. 10 per bag 
jnconnection with the said stock. Ad- 
mittedly, this was never claimed and as 
theassessee had in previous years neither 
showed profits nor claimed losses on this 
stock,weareofopinion that every consi- 
deration of justice and equity required 
that the stock should be valued at the 
original price paid by the assessee for it, 
if we are to arrive at a really correct and 


` (1) 91 Tnd. Cas. 137; 48 M. 836; 49 M. L. J. 425; A. I. 
R. 1925 Mad. 1242. > 

(2) 104 Ind. Cas. 845; 50 M. 765; (1927) M. W. N. 598; 
26 L. W. 223; 53 M. D, J. 819; A. I, Ri 1927 Mad. 841; 
$9 M, L. T. 540, gaan 
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not an arbitrary calculation of his profità 
or losses in connection with this branch of 
the business. Itis not disputed that the 
game system of accounting was, mutatis 
mutandis adopted in connection with this 
item as applied in the case of the first 
three items we have ‘dealt with above. For 
the same reasons we would answer the 
fourth question referred to us in the 
affirmative, 

The fifth question stands on a different 
footing. The suggestion on behalf of the 
non-applicant ia—vide the statement of his 
agent made on 80th July, 1926—that these 
Dharmadareceipts really refer to as trust 
fundand should be excluded from the 
income. Theitem in question is made up 
of llitemsreferring toll different shops, 
Itisshown as interest paid on amounts. 
set apart by the non-applicant's. predeces- 
sors for charitable purposes and jit, 
is alleged that it is only used for such 
purposes. We are wholly unable to see 
that - the real elements of trust are 
present therein. Very obviously, the non- 
applicant can, by an oral or a written order 
at any moment, completely alter the nature 
of this fund and can, in short, abolish the 
Dharmada system if so desires. The manege- 
ment, its nature and the distribution of the 
proceeds are entirely within his own. voli- 
tion and no one can compel himto spend 
the money in any particular way. We 
agree with the Commissioner. of Income 
Tax that this amount has been properly 
included in the income. We, therefore, 
answer the first four questions referred to 
us in the affirmative and thefifth question 
in the negative. In other words, as regards ' 
the fifth question the Dharmada receipts 
amounting to Rs. 8,129 were properly 
included in the income of the non«ap- 
plicant. : < 

Asregards costs, the non-applicant has 
succeeded inthe main and we accordingly 
order the applicant to bear his costs which 
we assess at Rs. 250, : 

G.R., D. Reference answered accordingly. 
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ND OTHÜRS—DEFHNDANTS. 
Burmese Buddhist Law—Inheritance—Righta of co« 
heira~Suit: for partition, whether lies—' Partition: 


suit’, meaning of—Right of co-heirs for division, , 


whether recurring right—Dismissal of awit for 
administration "for default—Subsequent suit for partie 
tion, maintainability of—Civil- Procedure .Code (Act 
.V of 1908), 0, II, r, 8,0.1X,7.9. 2... r 

A Burman Buddhist heiris not entitled to main 
tain a partition sait, in. the strict sense of the 
"word. His suit must be one for division of inherit- 
„ance, that is,a suit forthe due administration of 
‘the estate of his ancestor. [p. 814, col. 1.] : . 

The estate of the ancestor in the cageof Burman: 
‘Buddhists vests in the heirs immediately .on the 
death of the ancestor, but not collectively or jointly. 
‘The fractional part of the estate to which each is 


-entitlad becomes vested jn. each of them and each 
is entitled to claim a division of that share and. 
nothing more, An heir cannot be deemed to be, with 
his co-heirs; a joint owner or joint tenant of the 
property nor is he entitled to joint -possession of the 
heer aem [p. 812, col. 2; p 813, col. J: p, 
!, Gol, 1. i 
When a suit by a Burman Buddhist heirfor the 
division of the inheritance is-dismiesed for default, 
‘he is debarred by the provisions of O. IX, r. 9, Civil 
Procedure. Code, from instituting a, fresh, suit for 
partition of the inheritance on tbe. same c 
action. [p. 814, col. I. . l 
The right of a Burman Buddhist heir`is' not a 
continuing or recurring right but one which vests in 
him on the death of the ancestor. [ibid,] a 
Asuitis one for ‘partition’ strictly so-called only 
where the plaintiff seeks'to convert his joint owner- 
ship'and joint possession of the whole property into 
separate ownership and separate possession: of a 
ortion of the property. Therefore, a ‘partition suit 
Tias only when the plaintiff and the defendant have 
(1) unity of interest or title in the property sought 
` to be artitioned ; and (2) unity of possession. [p. 811, 
Qob- Lj RU zoo Ss 
: [Oase-lew discussed.) 
' Mr. Halkar, for the Plaintif. 
Mr. Burjorjee, for the Defendants, | 
JUDGMENT.—The facts of this case 
are tbat one Maung Ba Tu filed an ap- 
plication to be allowed to sue in forma 
pauperis for his-share in the estate of his 
father, U Taine, " , J 
The applicant, Maung: Ba Tu, wes the 
son of U Taing by his deceased wife, Ma. 
We. U Taing ‘married a second time; and 
his. second. wife, ' Ma Thet Su, was the 
respondent inthe application... -> — 
Two persons claiming an interest in the 
estate later filed an application to, be’ made 
parties, and they were made parties. The 
application to sue. in forma pauperis" was. 
granted and the application was treated. 


i 
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int in the sui. Ma Thet Su, the 
surviving widow, was the Ist defendant 


and the two persons who applied to be 
made par 


ties were the 2nd and 3rd defend. 


Mau 


aung Ba Tu’ claimed a half share of 
,the estate 


and valued, that share at 


` Rs. 1,02,917;, He alleged that the cause of 


action arose on-the 318t December, 1923, on 
which day U Taing died. He asked for ens 
quiry and accounts in respect of the estate 
-left by U‘Taing and-for adecree for his 
share in the estate. He later filed an 
amended ' plaint which was the -same as 
‘the original plaint ‘except that hé -made 
cone U Shwe Doung 4th defendant in the 


` suit; on the allegation that Ma Thet Su, the 


: lst defendant, had by a fraudulent deed of 
_gift traüsferred ‘certain properties to U 
‘Shwe-Doung. He asked for a further re- 
lief, viz, a declaration that: the deed of 
gift was.void and of no effect ss against 
-his, ehare. in the estates. Written sgiate- 
‘ments were filed and the parties joined 
issue and on the 15th of February, 1996, 
when the case was called for hearing neither 
‘the -plaintiff nor his Advocate was present 
while the Advocates for the defendants 
were. present, The suit was dismissed for 
‘default and on ‘the 9th of March, 1920, 
ihe plaintiff applied to set aside the 
‘dismissal order. On the 8rd. of May,- 1926, 
the application, to restore the case was 
dismissed, This order was appealed against 
„but the appeal was also dismissed .and 
. the order was confirmed. by the Appellate 
Court. Thereupon on the 29th of March, 
1927, the plaintiff filed a suit for adminis- 
tration and accouvts claiming: again a 
half share in the estate and valuing his 


. - , &hare, which formerly he valued at more 
“than a lakh of rupees, at Rs..500; Leave 
' under cl.. 10 of the Letters Patent was 


‘also. applied for and obtained. A pre- 
liminary written statement was.filed in 
which Mr. Burjorjee for -the defendants 
‘challenged the valuation and also contended 
‘that by virtue of the provisions of O. IX, 
r. 9 of the Civil Procedure Code, the 
suit did not ‘lie. “The matter was placed 
before me for ordets and on the: 23rd of . 
May, 1927, Mr. Halkar for plaintiff wanted 
time to apply for an. amendment’ of the 
'plaint. He was allowed to do ‘so and 
when tbe application came on for disposal 
Mr. Burjorjee objected to the amendment, 
ou the.ground that the cause of action 
-in the amended plaint was ‘diferent, I 


à 
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held that the relief claimed waa different, 
but tke cause of action the same, since 
the plaintiff relied.on the same facts in 
the amended plaint as in the original 
plaint, the only difference being that in 
the second plaint he claimed a partition 
of the joint property instead of adminis- 
tration of the estate as in the original 
plaint. I, therefore, allowed the amendment. 

The. matter then came up for argument 
again and the point, whether this second 
Buit, even as amended, would lie has 
been argued before me as & preliminary 
pointoflaw. The question of Oourt-fees has 
not been argued up till now. : 


The argument of the learned Advocate for 
the defendant is that O. IX, r. 9 of the: 
He argues that 


Code is a bar to the suit. 
the cause of action in both the suits is 
the same, and though a different relief 
is claimed, the suit is barred as being 
jn respect of the same cause of action. 
This is obviously correct but the learned 
Advocate for the plaintiff argues that the suit 
is a suit for partition and that the previous 
guit which had been dismissed for default, 
though framed as a suit for administra- 
tion, was in effect a suit for partition 
and that the dismissal of a prior suit 
for partition does note bar a subsequent 
suit. He relies upon the case of Bisheshar 
Das v. Ram Prasad (1) and other cases in 
which the same principle was applied. 
(Mukerji v. Afzal Beg (2)and Madan Mohan 
Mandal v. Baikunta Nath Mondul:3). The 
reasoning on which these cases are based 
is that the cause of action in a partition 
suit is a continuing cause of action, and 
till the joint ownership is put an end 
to the joint owner bar a right to get the 
property partitioned. The dismissal, there- 
fore, of a suit under O. 1X,.r. 8 of the 
Oivil Procedure Code, cannot put an end 
to his right to enforce partition cf joint 
property which continues after the die- 
missal and subsists till his status as 
joint owner is determined. < 
- The following propositions have to be 
considered :— - 

(1) Is the reason on which the Allahabad 
case of Bisheshar Das v. Ram Prasad (1) is 
based sound ?. ' 

(2) What are the incidents of the right to 
claim partition of immoveable property ? 

. (1) 28 A. 627 A.- W. N. 11906) 142; 3 A. L. J. 379. 


(2) 27.Ind. Cas. 694; 37 A: 155; 13.A. L, J. 98... '- 
(3) 10 C, W, N. 839, E DOM RN 
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(3) What is the pósltion of the heirs ofa 
Burmese Buddhist, deo:ased,and can they 
filea partition suit strictly so called, in 
respect of the property of their ancestor ? 

The ease of Bisheshar Das v, Ram Prasad 
(1) was acase where certain members of 
a joint Hindu family filed a suit for parti- 
tion ofthe joint assets. The suit was dis- 
missed for default and a second suit waa 
It was contend- 
ed that the second suit was barred by 
virtue ofthe provisions ofs, 103 of the 
then Civil Procedure Code (O. 1X,r.9 of 
the present Coda). The District Court held 
that the fresh demand alleged in the 
second suit had not been proved and was 
further of opinion that it would not affeot 
the case even if there had been a fresh 
demand. On appeal the learned Judges 
applying the principles of a previous case 
of their own Court, held that the suit waa 
not barred. They were of opinionthat the 
right to enforce partition is a legal incident 
of ajoint tenancy, and as long as such 
tenancy subsistsso long may any of the 
joint tenants apply to the Court for parti- 
tion of the joint property. They also cited a 
passage from theearlier caseof Nasrat-Ullah 
v. Mujib Uliah (4). The parties in this last 
case were Muhammadans and the suit was 
one for partition of the estate of a common 
ancestor. They had obtained a prior decree 
which was never cariied into effect. It 
was urged that the prior suit for partition 
operated as res judicata in the second auit, 
In considering this question the learned 
Judges made the statement quoted and 
relied upon  Bisheshar Das v. Ram 
Prasad (1). Inthe caseof Mukerji v. Afzal 
Beg (2) the parties were coowners ina 
house. The plaintiff had filed a suit for 
partition in 1905 wherein a compromire 
decree was passed by which the defendant 
in that suit agreed to convey his shere 
to the plaintiff for Rs. 5,750. The then 
defendant died without giving effect to the 
compromise dccree by transferring theshare 
and his successors in-title were unwilling 
todoso. The plaintiff thereupon filed a. 
fresh snit, which was objected to on the 
ground that it was not maintainable cn 
account of the previous compromise decree, 
Tne Allahabad High Court held that tha 
paries were relegated to their origins] 
rights, because the compromise decree was 
not given effect to on account of the laches 


ry 13 A. 309; A. W. N. (1891) 117; 7 Ind. Dee. (w.s.) 
195, 
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of the defendants wid their predecssor-ire 
title, They then said that the right to bring 
& suit for partition unlike other suits is a 
continuing right incidental to the owner- 
ship of joint property. '" It may be that at 
one time tbe desire for partition may cease. 
Oircumstances may again arise which may 
make it desirable or necessary that partition 
should take place,” 

The Calcutta ruling in Madan Mohan's 
case (3) is toa similar effect. All these cases 
proceeded on the assumption that the right 
to partition is incidental to a joint ten- 
ancy and continues to exist till the joint 
tenancy is determined, This reasoning 
js not very convincing since in the case of 
plmost every right, the right continues till 
it is determined by satisfaction or discharge. 
The provisions of the law, which bar a 
Becond suit in certain circumstances, like 

II, r 2 and O. IX, r.9 of the Oivil 
Procedure Code, which in terms apply to all 
guits, wil on this reasoning be rendered 
of no effect. A better basis for these 
decisions is the ground referred toin the 
still earlier case of the Allahabad High 
Court, Doobee Singh v. Jowkee Ram(5) If 
the parties continue to be in possession after 
the first decree the continuance of the joint 
possession after the decree givesrise toa fresh 
cause of action. It is, however, unnecessary 
to consider this point any further because 
in the view I take of the rights of Burman 
Buddhist heirs, they are not entitled to 
maintain a suit for partition strictly so- 
called, and it is only in such cases that 
the right could, if at all, bea continuing or 
recurring right. 


The next question to be considered is 
as to the incidents of the right to enforce 
partition. The word “ partition " is general- 
ly used ina loose way for the division or 
Separation of interest of whatever kind 
in property. But, strictly, "partition" 
is applieable only to those suits. in 
which the plaintiff seeks to convert his 
Joint ownership and joint possession 
of the whole property into separate 
ownership and separate possession of a 
portion of the propertv. Therefore. a 
partition suit lies only when ine plaintiff 
and the defendant have (1) unity of interest 
or title in the nronerty sought w be 
partitioned; and / J uavy of possession. 
The incidents of a partition suit were 
considered in the ca:o of Airaoannessa 


(5) 1 Agra H, C. R. 381, 
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Bibi v. Safatullah Mia (6). (That ease ia 
no longer authority for the proposition 
laid down therein that a benamidar cannot 
maintain & suit for partition of joint 
immoveable property, because of the two 
propositions on which that ruling is based, 
first, that the benamidar cannot maintain 
a suit for recovery of possession of immove- 
able property, and second, that a suit for 
partition of immoveable property is in 
effect a suit for recovery of possession of 
immoveable property, the first proposition 
isin view ofthe Privy Council ruling no 
longer tenable. The remarks of the learned 
Judges dealing with the essentials of a 
partition suit are not, however, affected by 
the Privy Council ruling). They say: "In 
our opinion a suit for partition of im- 
moveable property should, for our present 
purpose, be included in the same category 
as a suit for possession of land. The object 
ofa suit for partition is to alter the form 
of enjoyment of joint property by the co- 
owners; or as has sometimes been said, 
partition signifies the surrender of a portion 
ofa joint right in exchange fora similar 
right from the coeharer. Partition is 
thus iLe division made between several 
persons of joint lands, which belong to 
them asco-proprieters, so that each becomes 
the sole owner of the part which is allotted 
to him ; the essence of partition is that tbe 
property is transformed into estates in 
severalty and one of such estates is assigned 
to each of the former occupants for his sole 
use and as his sole property." This reason- 
ing was applied and acted upon in the case 
of Durga Charan Acharjee v. k hundkar Ena» 
mal Huq (7). it was there held that in a 
partition suit the plaintifia must establish 
that in respect of the lands in question the 
plaintiff are not only joint owners with 
the defendants but are also entitled to joint 
possession. “It is essential in a suit for 
partition that the plaintiffs should establish 
that they and the defendants are not only 
joint owners but are also entitled'to joint 
possession, because the object of the suit 
is to trarsform the joint possession into 
possession in severalty." Though the 
plaintiff must be in joint possession 
or entitled” to joint possession with the 
defendant, the porsession alleged by: 
the plaintiff may be actual or con- 
structive. If the plaintiff is not in joint 
possession, either eetuval or constructive, 
(6) 31 Ind. Cas. 189; 43 C. 504; 2? C. L. J, 259 
(7) 45 Ind, Cas. 705; 27 Q. L, d, 441, 


^ 818 : 
but ie ‘entitled: to joint ;possession then 
he must frame the suit as one for joint. 
possession and partition. This is merely 
a matter of pleading and Court-fees but 


the essential requisites are that the plaint-' 


if must have a joint interest in the pro- 
perty. and. must be in joint possession, 
actually or constructively, or, at all events, 
entitled to such joint possession as could 
be enforced by suit: Nand Keshwar Misra 
v. Sudarshan Ram Tewari (8), see also 
‘Mukunda „Lal Pal Chowdhry v. Lehuraux 
(9), where it was held that joint possession 
without unity of title is not sufficient to 
enable a person to maintain & partition 
suit, M 
- Turning now to'the question of the rights 
ofthe heirs of & deceased Burmese Bud- 
dhist it may: be taken as settled that the 
estate of a deceased Burman Buddhist vests 
in the heirs òn the death of the ancestor. 
Their position resembles that of the 
‘heirs of.& deceased Muhammadan under 
Muhammadan Law, and there is no 
analogy between their position and that 
‘of thé co-parceners of a joint . Hindu 
‘family under the Hindu Law. I note 
hat there are cases in which itis taken 
for granted that a suit for partition is 
maintainable by the «heir of a Muham- 
madan against the co-heirs who are in 
posssssion of the estate. Thus in Maho- 
med Fazlur Rahman v. Mahomed Fazlur 
Rahman (lU) it was held that there was 
no distinction between the heirs of a 
Hindu and the heirs ofa Muhammadan so 
far as the right to partition was concerned 
and that a partition cannot be allowed in 
a partition suit between Muhammadan heirs. 
là Esufalli Alibhai v. Abdealli Gulam Hus- 
sein (11) the argument urged before the 
Court was that a partition suit is the only 


remedy open to a Muhammadan heir and 


that he could not file a suit for the, ad- 
ministration of the estate of his -deceased 
ancestor. In these cases the words "parti- 
tion suit” are used in a broad sense to mean 
a sui! in which a division of the inheritance 
‘ig asked for, and attention was not direct- 
ed to the essential requirements of a ‘‘parti- 
tion" suit. If the heirs by an agreement, 
. express oT implied, remain ‘in possession 


(9) 68 Ind. Cas. 50t; A.I R. 1923 Pat; 162; (1924) 
Pat 272. E 
. 7*9) 20 O, 379; 10 Ind. Deo (x. 8.) 256. 
i fio) 10 Ind. Cas. 354; 15 O. W. N. 677. ' : 
. (11) 59 Ind. Cas. 396; 45 B. 16,22 Bom, L: R. 
117, m a LM P ; 
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of theestate of the ancestor jointly and. 
continue to enjoy that estate jointly, then 
they have created as among themselves, . 
by acontractual act, unity of interest and 
unity of possession which would enable 


one of the heirs to file a suit for partition, 


But it is doubtful whether a Muhammadan: 
heir who is not in joint posséssion or . 


‘joint enjoyment of the property. could’ 


filea suit for partition strictly so-called, 
In the case of Pakkivi Kanni v. Moham- ` 
mad Manjoor Sahib (12) the learned Judgea 


held that a partial partition may be al- 


lowed in the case of Muhammadan heirs ` 
because the estate they hold isa commom 


estate as distinguished from a joint estate, 


The learned Judges say: "We have not 
been shown any direct authority that a, 
suit for partition of common property, not ` 
joint property, is liable to-dismissal on the. : 
ground that all the common property in . 
of which it might have been 
brought has not been included.” Two 
things are noticeable in this case :—(1) a. 
distinction is drawn between common pro- 
perties and joint. properties and it is ase 
sumed that in the case of Muhammadans 
the ancestral property is conimon and not 
joint and (2) a division of "common" pro- 
perty is styled a partition of that property, 
(The case is not very satisfactorily report- . 
ed and the facts are not fully set out but 
I presume it is a case between Muham- 
madan heirs.) A Muhammadan heir takes 
a fractional share inthe estate of his an- 
cestor and he does not become a joint. 
owner of the estate nor is he entitled to 


‘joint possession of the estate with his: co- 


heirs. ` The legal position is made clear in 
another case, Moideensa Rowthen v. Moham- ' 
mad Kasim Rowthen (13), whereit was held 


“that under Muhammadan Law each heir 


gets a definite fraction in every portion of 
the estate of the deceased ancestor, and that 


‘in the case of Muhammadans a suit ought 


really to bean administration suit in those 
cases.in which, if the parties were Hindus, | 
the suit would be a suit for partition. 
Whether this is a correct statement of the | 
position of Muhammadan heirs or not, it is, 
in my opinion, a correct statement of tbe, 
position of the heirs of a deceased’ Bur- 
man Buddhist, Theestate of the ancestor 


(12) 75 Ind. Cas. 334: 46 M. R44: (1923) M. W. N. 
505: 45 M. L. J. 321; 18 L; W. 345; 33 M, L, T. 44; A. 
I. R. 1924 Mad. 124. f 3 

(13) 28 Iud. Oas, 895, 
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in the case of Burman, Buddhists vests in 


the heirs immediately on the death of the- 


ancestors, but not collectively or jointly. 
The fractional part of the'estate tò which 
each is entitled becomes vested in'each of 
them. Thereare no direct authorities on 
the position of the heirs: of a deceased 


Burman Buddhist ‘and the conclusion I: 
have.arrived at is merely an - inference . 
from the general conceptions of Burman. 


‘Buddhist Law and the. indications given 
in the Dhammathats as to what the writers 


conceived to be rights of the heirs of 4. 
A passage — 


deceased Burman Buddhist. 
from the Manugye cited in s. 51 of Volume 
I of Kinwun Mingyis Digest runs ag 


follows:—"'Pártition. of inheritance should” 


bə made within seven days.or within a 
“month after the obsequies of the parents are 


over when shares according to the custom-, 


ary rules of inheritance shall be allotted to 


heirs present as well as those absent at the’ 


time."' This alternative period within 
which partition should be made is ex- 
' plained unambiguously in the Rajabala 
cited in the same Chapter of the Digest. 
“Claims for partition of inheritance shall 


be preferred within seven days (after the. 


burial of the parents). ‘If the heir is 


resident in a not very distant place, claim ' 


shall.be made within à month; if resident 
in a more distant. place 'within three 
months; if still more distant within a'year." 
To the same Or similar effect are passages 


from other Dhammathats cited in the same. 


section. The first point to notice is that the 
claim to be made by the heir is for his share 
according to the customary rules of in- 


heritance. The Manugye states that these ' 


shares shall be allotted to the .heira, . The 
second point is the extreme shortness of 
the time within which claims have to be 

referred. The heirs on the spot have to 
prefer their claims within seven days and 
those who are not on the spot within a 


month. These passages negative the idea’ 
thatthe Dhammathat writers contemplated. 


the estate of a deceased as vesting jointly 
or collectively in the heirs, and they also 
show that the heirs are not: entitled: to 
joint possession of the estate as against 
Bach other. There are certain passages 
which may seem at first sight tolead to a 
different conclusion. Thus ius. 85 ofthe 

gest, Volume I, a rule is laid down 
from. the Manugye that there shall be no 
partition of ancestral property among great- 
préndohüdren,' There are similar ` pap 
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"^eages in other’ Dhammathats and this may 
lead one ‘to infer that according to the 
Burmese Buddhist text-writers the property 
of. an ancestor vests jointly in the heirs 
‘who are entitled to remain in joint posses- 
sion Of the estate generation after genera- 
tion tilla division finally takes place. But 
“this rule is merely an application and nota 
very logical or intelligent application of the 
rule of Hindu Lawthat 4 co-parcenary exists 
between the common ancestor or the last 
holder of a share down to three generations 
only and does not extend any further. The 
Hindu text-writers who conceived the 
family as a corporate unit capable of hold- 
ing property had to fix a limit to the mem- 
bership of -the family and they had 
' accordingly - made the rule that a co- 
pàrcenary exists only for three generes 
tions» and that a man and his great- 
great-grandchild cannot be co-parceners 
in a joint Hindu family, In a partition 
of joint family property the great-great- 
grandchild whose intermediate ancestors 
had predeceased the original ancestors, will 
not be entitled toa share. But the Bud- 
‘dhist text-writers never contemplated the 
‘family‘as a-unit capable of being the joint 
-ownerof property. They apply the rule of 
Hindu Law to cases where óne heir is, by. 
‘express or implied agreement, put in possess 
sion of property which he and his descends 
ants- hold on.their own behalf and ih 
‘trust for the co-heirs. -Thus the Yazathat 
“gays (s. 91 of the Digest, Volume I., The 
-Dhammathats lay down as follows:—"The 
‘parental estate is leftin the hands.of one 
of the co-heirs and no partition is made 
of it. On the death of that co.heéir the 
estate ishanded' down to one of his or her 
children who isa grandchild of the owner 
-of theestate and no partition is made then ` 
also, . On the death of the. grandchild who 
¿acted ‘as. custodian of the estate it is again 
: handed down to one of his or her children 
‘who is.a great grandchild of the original 
owner of the estate and then also no parti- 
: tiog. is made. On the death of the Jast 
named custodian who belongs to the third 
of the generations succeeding the original 
owner of the estate, itis handed down. to 
one of his or her children. In the hands 
of the last custodian whois the child of 
the original owner's great-grandchild the 
estate is no more subject to partition, 
Therefore, it is ruled that an estate is 
subject “to partition during three generas 
tions succeeding the owhe- of the estate| 
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but when it gets beyond the third genera- 
_tion it isno longer subject to partition." 

The Burmese words translated "custodian" 
' literally medn the -person ia whose hands 

the estate was left, and hat which is 
‘translated "partition" connotes merely the 


" , jlea of division orseparation. 


. In going through the Dhammathats one 
‘comes across such strange applications of 
the rules ofthe Hindu Shastras and one 
"must be careful to analyse and ascertain 
the underlying idea which is not always 
the same asthat of the Hindu Law. Thus 
aecording to the conceptions of -the 
Dhammathat writers it is the fractional 
share of each Burmese, Buddhist . heir 
which vests in him separately and in- 
dividual and he is entitled to claim a 
division of that shareon the death of the 
ancestor, and nothing more. 
extends no further and he cannot be leem- 
. ed to be with his co heirs, a joint owner 
or joint tenant ofthe property nor is he 
entitled to joint possession = of, the pro- 


perty with them. Iu my opinion, therefore, : 


a Burmese Duddhistheir is .not entitled 
' to maintain & partition suit, in the strict 
sense ofthe word, and hissuit must be 
one for division of inheritance, that ie, a 
guit for the due administration of the estate 
of his ancestor. pears ; 


I see that there are two casés decided by’ 


the Judicial. Commissioner of Upper 
BurmalNga Po Chein v Mi Pwa Thein (14) 


- and. MaMya v. Ma Mye (15); in which the 


rule of the Indian Courts whereby a. suit 
for partial partition was held liable to be 
dismissed was applied in the case of a 

artition suit between Buddhist heirs, 
‘The point which I am now considering was 


not considered in those ‘cases it. being: 


&saumed that a.Burmese Buddhist heir can 
enforce his rights by a partition suit, 


The rule against allowing. partial partition: 


was applied as a rule of equity. The right 
of a Barman Buddhiet heir is rot a 
continuing or recurring right but one 
which vests inhim on the death of the 
ancestor. The reasoning adopted in the 
-case ‘of Bisheshar Das v. Ram Prasad 
(1) is, therefore, inapplicable and when 
‘an suit for the division of inheritance is 
:' dismissed for default he is debarred by 
the provisions of O. IX, r. 9 from instituting 
. & second guit on the same cause of action. 
(14) 4 Ind, Cas. 812; U. B. I (1907-00), H, C.P. Q, 

(15) U, B, R, (1897-01), IT, 289 


e "n i 
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boundaries of the mauece claimed’ by. the 
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In the case before me the fact that the 
second suit was allowed to be amended into 


a suit cléiming partition makes no differ- > 


enca inthe legal position. If the heirs of 
a Burman Buddhist are joint owners in the 
estate of the ancestor entitled to joint 
possession, then, no matter how the suits 
are framed, they would always be entitled 
to file a second suit es the right-con- 
tinues till the joint ownersti» is determin- 


ed. E 
I, therefore, hold that the present suit is 
barred by virtue of. the provisions of O: IX, 
r.9of the Civil Procedure Code. The suit 
ie, therefore, dismissed with costs, . 
ALN. A, Suit dismissed, ` 


His right- 


PATNA HIGH COURT. 
MisogL.LANEOUS Civi, Appwat No. 306 
cr 1926, : 
; December 15. 1927. 
. Present: — Mr, Justice Kulwant Sabay 
and Mr. Justice Maepbersnn, |, 
‘Raja GIRWAR PRASAD NARAYAN 
GSINGH-—PETILIONER— APPELLANT 
te) $u$ 
RAMESWAR LAL BHAGAT—Oprosita . 
PaxrY — REFFONDENT. l 
Construction of'deeds—Area and boundaries, diss 
crepancy between—Property not ascertained—Descrip- 
tion of boundaries, value of—Falsa descriptio.. 
Although if an ascertained property is conveyed and 
< the boundaries given are not the.correct boundaries 
of that property, then the area included within the 
four boundaries given would not pass, the descrip- 
tion of boundaries cannot be treated as a false de- 
scription where the property in dispute is not ascer- 
tained and well known, [p. 815, col: 2; p. 816, col. 1.) 
Miscellaneous ay pe:l from an order of 
the Additional -Subordinate Judge, Pala- 
mau, dated the 7th September, 1926, i 
Sir Sultan Ahmad and Mr, Dwarka Prasad 
Sinha, for the Appellant. 
Meears. S. M. Mullick and B. C. De, for the 


Respondent, 
, . JUDGMENT. l 
Kulwant Sahay, J.—Rameshwar. 
Lal Bbagat the respondent in the present” 
eppcal instituted a suit against the appel- , 


lant on the 28th of, November, 1913. for: . 


declaration of title and recovery of porses-" 
sion over Mauzas Gurturi original with - 
dependencies (dakhilt) and Kolbua original 

with dependencies. In the plaint the /de- . 
pendencies were not specified ‘but tha: 


D 
ab 
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plaintiff were get out in the plaint. We 
are not concerned in this appeal with 
Mauza Kolhua, but we are concerned only 
with Mauza Gurturi The suit was dismiss- 
ed by the Subordinate Judge on the 24th 
of August, 1915, but on appeal to the High 
Court the decree of the Subordinate Judge 
was set asideand the plaintiff's suit was 
decreed on the 14th of August, 1917, and 
this decree was affirmed on appeal by the 
Privy : Council on the Ist of November, 
1922; 

The deeree of the High Court was execut- 
ed firston the 27th of November, 1917, 
and a writ for delivery of possession was 
issuéd and served, but ultimately the exe- 
cution cass was dismissed on the 5th of 
May, 1921, and it wes declared that the 
delivery wasirregular and void. Several 
other applications for execution were made 
but they proved infructuous. The present 
application was madcon the 27th of March, 
1925, and possession was sought to be de- 
livered over the entire Mauza Gurturi origi- 
nal ‘with dependencies and the bounda- 
ries thereof were set out in the application, 
The application was for delivery of posses- 
sion over Mauza Kolhua also, but, as I 
have said, we are not concerned in the 
present appeal with that mauza. An ob- 
jection was taken by the judgment-debtor 
to the-execution of the decree. It appear: 
ed thatinthe decree of the High Court 
the property in respect whereof the title 
of the plaintiff was declared and over which 
he wasawarded possession was not speci- 
fied. The decree merely recited thatthe 
plaintiff shall get a decree for possession 
with mesne profits, 
rate Judge by his order dated the 14th 
December, 1925. held that a writ should 
be issued directing the delivery of postes- 
sion of the properties as described in the 
plaint. The writ was accordingly issued 
giving the boundaries of Mauza Gurturi 
as stated’in the plaint. Tbe peon who was 
entrusted with the delivery: of possession 
reported that he had delivered possession 
over Mauza Gurturi asli mai dakhili with- 
in the boundaries given in the writ for 
delivery of possession, and he further stat- 
ed in his report that he delivered posses- 
sion to the decree-holder over Kum- 
radih a tola of Mawéu Gurturi, which tolg; 
he found included within the boundaries 
as given in the writ. The judgment- 
debtor raised objections and alleged ‘that 
delivery of posceesion had not, as a-mattar 
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of fact, been effected, - and further that 
Wumradih was not a tola or a dakhili vil- 
lage of Gurturi and that pcssession over 
Kuimradih could not be delivered in execu- 
tion ofthe deerse. The learned Subordi- 
nate Judge bas held by his order dated 
the ?th of September, 1926, that posees- 
sion was, as a matter of fact, delivered to 
the deeree-holder of the decretal village 
Garturi together with the tola Kumradih, 
and further that Kumradih was a tola of 
Gurturi and not an independent village. 
The judgment-debtor has preferred the 
present appeal against this order of, the 
Subordinate Judge. 

The only contention raised on behalf of: 
the judgment-debtor in this appealis as 
to whether Mauza Kumradih was a dakhili- 
village of Mauza Gurturi, and whether the 
decree awarding possession can be con- 
strued to include Mauza Kumradih amongst 
the properties decreed to the plaintiff, 

[His Lordship discussed the documentary 
evidence and continued as follows:—] 4 

On a consideration, therefore, of the 
documentary evidence in the case it is clear 
that Kumradih was a dakhili village of 
Gurturi and was not an independent vil- 
lage. In the boundaries of Mauza Qurturi 
asli mai dakhili as given in the 'plaint the 
eastern boundary was stated as follows :— 

Mauza Patila, Bargia Dandar end Mauza' 
Konwai. | | f 

On reference to the Revenue Survey 
Map it appears that Kumradih ijs jn’ 
cluded within this boundary. Patila, 
Dsndar end Konwal are all to the east 
and north-east of Kumradih. It is clear, 
therefore, that although in the plaint 
Kumradih was not specifically named, yet 
the boundaries given of the property in: 
dispute of which possession was claimed. 
included Kumradih. It is contended, howa 
ever, on behalf ofthe appellant that the 
mention ofthe villageslying tothe east 
of Kumradih in the plaint as the eastern 
boundary wasa false description and that 
the real description was the name of the 
village Gurturi which wasa well-known'and 
ascertained property and that, therefore, ' 
the mere description -of the boundaries 
would not include Kumradih. It is true- 
that ifan eScertained property is claimed ‘ 
&nd ihe boundaries given are not the cor- 
rect boundaries of that property, then tha 
area included within the four boundarieg ' 
given would not pass, Here, however,: 
Mauza Qurturi asli mai dakhilt as claimed 


. $16 
by the plaintiff was not a property which 
was ascertained and well-known. No ob- 
jection appears to have been ever taken on 
ehalf ofthe appellant tbat even if the 
plaintiff was entitled to Mauza Gurtuii 
the area claimed by him was more than 
the area of Mauza Gurturi asli mai dakhili 
and that the description as regards the 
boundaries was a false description. 


- Reference has, however, been made by. 


the appellant to a writ for delivery of 
possession dated the lst of December, 1917, 
issued in one of the previous execution 
proceedings relating to the execution of the 
decree. In this writ the schedule of the 
property of which possession was to be 
delivered contains Mauza Gurturi original 
with dependencies and the boundaries 
thereof are givenin it. The eastern bounda- 
ry of Mauza Gurturi of which possession 
was to be delivered is shown in this 
document as' Kumradih and Patila, The 
receipt of delivery of possession dated the 
Bth of December, 1917, in which the decree- 
. holder wrote “I got full possession of Mauza 
Gurturi" aud the report of the peon dated 
the 9th of December 1917 relate to this writ 
for delivery. of possession. It is contended 
that this writ shows that the decree-holder 
wanted delivery of possessicn of Mauza 
Gurturi the eastern boundary whereof was 
Kumradih, in other words that Kumradib 
was treated as lying outside Gurturi. It is 
pointed out by the learned Advocate for 
the respondent that this writ does not give 
B correct description of the property as 
contained in the application for execution 
filed by the decree-holder. He explains 
thatatthe time that this application for 
execution was made in the year 1917 the 
Cadastral Survey Map had already been 
prepared and in that map Kumradih was 
surveyed separately and in the application 
for execution the properties over wbich 
possession was sought to be delivered were 

{ven in three items, viz, (1) Gurturi, (2) 
Romradih and (3) Kolbua, ‘Instead of the 
boundaries of the plaint, thetwo Cadastral 
Survey villages. falling within those 


boundaries, namely, Gurturi'and Kumradib, 


Were given separately with their Cadastral 
Survey boundaries, but in the writ for 
delivery of porsereion, which should have 
followed the description in the application, 
Kumradih waa omitted either by mistake in 
the writ (which otherwise was carelessly 
drawn, being actually unsigned), or because 
the decree showed Gurturi and did mot 
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specifically mention Kumradih and it was 
not observed by the office of the Court that 
if (2) Kumradih was left out the boundaries 
of (1) Gurturi alone would not be the 
boundaries of the plaint.. Possession was: 
delivered to the decree holder in accordance 
with this writ of December, 1917, but the 
execution proceedings were held to be 
illegal and this delivery of possession was 
held to be void, as the writ was not signed 
by the Court. In the absence of the 
application for execution filed in December 


' 1917 in connection with which this writ wag 


issued it cannot be held that the plaintifi- 
decree- holder treated the property in respect 
whereof he had obtained the decree as 
Mauza Gurturi No. 471, that is excluding — 
Kumradih. On the contrary it would appear 
from Exs. E and F that in fact he obtained . 
delivery of possession of Kumradih also, 
notwithstanding the mistake in the writ. 
Reference is next made to the report of 
the Civil Court Muharrir, dated the 8th of 


September, 1523, in an earlier ‘execution 


proceeding from which it appears that the 


‘Muharrir reported to the Subordinate Judge 


that in the petition for execution of the 
decree filed by the plaintiff-decree-holder he 
had applied for delivery of. possession of. 
Mauza Gurturi and Kolhua with their "tola 
Deodih alias Kumradih", and it is argued . ` 
that ut that time the decree-holder treated 
Kumradih as another name for Deodih and 
not asa separate village. It is true that the 
decree-holder not having named Kumradih 
in the plaint tried to make out that 
Kumradih was only another name fof 


.Deodih which was shown in Register 


asa dakhili village of Gurturi, but it i8 
evident that the plaintiff has throughout 
been claiming Mauza Kumradih or tha 
area known as Kuniradih as appurtenant tO . 
Qurturi. : 

No oral evidenee on the point has been 
referred to by the appellant, 

On & consideration of the entire evidence, 
therefore, I am clearly of opinion that 
Kumredih was included in Gurturi tsli mat 
dakhili as deacribed in the plaintand that 
the decree made by the High Court it 


‘favour of the respondent, therefore, includa 


ed Kumradih. The'decision of the learned 
Subordinate Judge, therefore, appeare tà 


' be correct. - ] 


This apreal is dismissed with costs, 
Macphérson, J.—! agree, 
TN . Appeal dismiend, 
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OUDH CHIEF COURT. 
ORIGINAL Civit Suir No. 8or 1926. 
September 16, 1927. 
Present:—Mr. Justice Misra. 
ABDUL HALIM KHAN— PLAINTIFF 
versus 
Raja SAADAT ALI KHAN AND OTHERS 


— DEFENDANTS. 

Oudh Estates Act (I of 1869), s. :9—' Widow', 
meaning of—Will of taluqdar—Power to widow to 
adopt within two years- Power to another widow to 
adopt if senior widow does not adopt—Re-marriage 
of senior widow—Adoption by junior widow within 
two years—Validity of adoption—-Power to adopt, 
nature of—Conditional powers—General and limited 
powers—Exercise of power not bona fide, effect of— 
Construction, of Will—General principles—'Family’, 
meaning of —Evidence Act (1 of 1872), s. 74—-Report of 
Civil Surgeon to Magistrate, whether publie document 
—Cwil Procedure Code (Act V of 1908) s. 11, 
Expls, IV, VI—Res judicata—Interpleader suit— 
Omission to set up claim—Constructive res judicata— 
Decision against adoptive mother as to validity of 
adoption, whether binding on subsequently adopted son 
—Limitation Act (IX of 1908, Sch. I, Art. 144— 
‘Suit by adopted son for recovery of estate—Accrual 
of cause of action—Adverse possession before date of 
adoption, effect of—Adverse possession against non- 
existent person—Adoptive mother, whether representa 
adopted son, 
^ A power to adopt given by a testator to his widow 
‘is not merely an obligation but a valuable benefit or 
-priviloge relating tc the property of the testator. [p. 
, 830, col. L] : 

Ifa power of appointment is given to a particular 
‘Individual ina certain capacity that power must be 
exercised by him while'he enjoys that particular 
capacity. |p. 830, col. 2,] 

The word ‘widow’ in s. 29 of the Oudh Estates Act, 
1869, means'a woman who has lost her husband and 
hag not married again. [ibid.] d 

Therefore, where the widow ofa Muhammadan 
‘taluqdar is given by her husband a power to adopt 
she must exercise that power while she is his widow, 
.end cannot exercise such power after she has 
married another and has ceased to be the taluqdar's 
widow. [ibid.] 

Bai Motivahu v. Bai Mamubai (2), relied on, 

A person having a limited power must exercise it 
bona fide for ‘the end designed; otherwise the 
execution is corrupt and void. [p. 831, col. 2.] 

Duke of Portland v. Topham (à), referred to, 


. Where the language, of a Will is clear and con- 
sistent it should receive its literal ‘construction 
unless there is something in the Willitself to suggest 
a departure from it. In allcases the primary duty 
of a Oourt is to ascertain the true intentions of a 
testator from an examination of the entire Will and 
the Oourtis.in fact, entitled to put itself into the 
testators chair and say having regard to the 
language used in the different clauses, when read 
together, what the true intention of the testator is. [p. 
035, cols. 1 & 2.] . 
-Gurusami Pilaiv. Sivakami Ammal (4) Indar 
Kunwar v. Jaipal Kunwar (5), Venkata Narasimha 
Appa Row v. Parthasarathy Appa Row (6), Sher 
Bahadur v Ganga Bakhsh Singh (7) and Muhammad 
Yaqub Khan v. Muhammad Shahid Ali Khan (8), 
referred to, | = 
—A'previeion ina Will -giviag-the -devisas : power 
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to nominale asuccessor does not destroy the testa- 
mentary character of the document. [p. 888, col. 
1 . 


Mata, Prasad v. Nageshar Sahat (9), referred to. | 

Where a testator gave authority to his senior 
widow to adopt within two years and if no such 
adoption was made by her, allowed his junior widow 
to adopt, and the senior widow re-married within 
the period of two years: 

Held, that the power of adoption possessed by the 
junior widow became accelerated and was capable 
of being exercised within the period of two years. [p. 
838, col. 2. 

If a ae is not to arise until a future con- 
tingent event happens or until a condition is 
fulfilled, it cannot be exercised until the event 
happens, for until then it has in fact no existence. 
It is, however, in each case à question of the con- 


-struction of the instrument creating the power, whe- 
.ther the existence of the power is conditional on 


the happening of a contingency or the fulfilment 
of the condition, in which case it cannot be exer- 


-cised at all, until it comes into existence, or whe- 


ther the power exists in any event and can be 
exercised, although the exercise of the power can 
have no operation unless and until the contingency 
happens or the condition is fulfilled. |p. 839, cols, 
1&2: g 

hire a power is given to a designated person 
to be exercised on a contingency it may be executed 
before the happening ofthe contingency and execu- 
tion willbecome valid on the subsequent happening 
“of the event. -[p. 810, col. 1.] 


General powers are such as the donee can exercise 
in favour of such person or persons ns'he pleases, 
including himself. Limited powers, which are-some- 
times also called special powers, are such as the 
"donee can exercise only in favour ofcertain specified 
persons or classes. [p. 840, col. 2.] » 
' Where a testator gave power to adopt a boy of 
‘the Sunni sect except one who belonged to the Quli 
'family'orthe family ofa particular person: - 
Held, that the power was a general power and-not 
a limited one. [ibid.] | : T 
Edie v. Babington (14) and Blight v, Hartnoll (18), 
followed. . S m 
The vernacular word 'khandan' corresponding to 
‘the English expression 'family' means-a& group of 
descendants froma common ancestor. [p. 843, col, 


1. T y ; 
Mer Bahadur `v. Ganga Bakhsh Singh (7), referred 


«8; UN 
h In India a boy is known by the family'of his 
father or paternal grandfather ‘rather than by the 
family in which his father or paternal grandfather 
is married. [p. 843, col. 2. | 

Where a Civil Surgeon reports about the probable 
age of'a person to a Magistrate on the latter's 
requisition, he is merely giving his expert opinion 
and isnot making a record of his att in his official 
capacity for the public, and the report made by 
him isnot'a public document within the meaning 
ofa. 74 of the Evidence Act. [p. 847, col. L] 

Queen-Empreas v. Arumugam (18), referred to, 


A person died leaving a number of widews, Orie 
of the widows adopted a Bon after his death, In an 
interpleader suit between the claimants to the 
estate to which this adopted “son was also a party, 
the other widows did not dispute either the factum 
or validity of the adoption and tho adoption wag 
uphold. One of tho widows, subsequently -adopteg 
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another son. “In a suit by this second adopted con 
for recovery of the estate on the ground that the 
first adoption was invalid : : 

Held, (1) that the decision in the interpleader suit 
operated as res judicata and that it was not open to 
the plaintiff to challenge the validity of the former 

: adoption. [P- 859, col. 1.] 

-I£ in a litigation in a competent Court a decision 
is obtained àgainst the adoptive mother to the effect 
that she possessed no authority to adopt, that deci- 
Sion would be binding upon the adopted son even 
though he may have been adopted only subsequent 
to that decision. [ibid.] 

Oase-law discussed. ] : 

he cause of action in the case of an adopted son 
.to recover the estate of his adoptive father accrues 
‘only from the date of his adoption and there could 
be no adverse possession against him before the 
date of his adoption. There cannot, be adverse pos- 
session against a person who is not in existence. [p. 
: 872, col. 1.] : 

Gobind: Chandra Sarma Mazoomdar y. Anand 
Mohan Sarma Mazoomdar (28) and other cases dis- 
cussed. ' 

A Hindu widow cannot forthe purposes of limita- 
tion be considered to represent the entire estate so 
as to bar a suit of a reversioner when a suit by 
her would be barred. The same rule would a 
fortiori govern the case of an adopted son. [p. 866, 
col, 1: p. 87], col. 1.] ` 

' [Case-law discussed.) 


Messrs. Hasan Imam and H, C. Dutt, for 

the Plaintiff, ' f 
Messrs. Jinnahand Mohammad Nasim, 

for Defendant No. 1. _ 


JUDGMENT.—Thig is a suit for 
possession of the taluga of Nanpara. It- 
-is a large estate, consisting of over 350 
“villages mainly situate in the district of 
-Bahraich,inthe province of Oudh. It 
is entered at No. 151 of List I and at 
‘No. 58 of List II attached to the Oudh Es- 
tates Act (I of 1869). . Raja Jang Bahadur 
Khan was the first taluqdar of Nanpara. He 
died on the lst May, 1902, and was.succeed- 
ed by his son, Raja Mohammad Siddiq 
Khan. ` The said Raja died on the 30th 
December, 1907. leaving noissue but only 
four widows, He had married five wives, 
having divorced the first wife prior to the 
marriage of the last one. The names of 
those five wives in order of their marriages 
are: Rani Qamar Zamani Begam (1890), 
. Rani Saltanat Begam (1900), Rani Dilafza 
'(190, Rani Champa (190°), and Rani 

asim Sabri (1905) The divorce of Rani 
Qamar Zamani Begam is stated to have 
taken place in March, 1905, and the 
marriage of Rani Nasim &Sshri in April 
of the same year. In February, 1905, 
Raja Mohammad Siddiq Khan had brought 
hia estate under the management of Court 
gf Warde, Shortly after the assumption 
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ofthe management of his: estate by the 
Court of Wards, heleft Nanpara with an 
intention to go on Haj (pilgrimage) to 
Mecca en route Bombay, wherehe 1esided' . 
Before he left for Mecca 
he executed a Will at Bombay on the èth 
January, 1906, which was registered on the 
73rd January, 1906, providing for the - 
succession to the taluga and the payment 
of certain annuities andlegacies. Except 
Rani Qamar Zamani  Begam, whom the 
Raja had divorced, all the four Ranis 
accompanied him to Mecca, Under the 
terms of that Will Raja Mohammad, 
Siddiq Khan gave ‘a lifeestate in the 
taluga to Rani Nasim ^Sahri whom he 
mentioned, in the Will as the first Rani, 
and also authorized her to adopt a boy 
as son to himin casethere was no son 
born to him from any of the Ranis. The 
son. if born or adopted, was to get a sum 
of Rs. 50,0C0 per annum from the inccne 
of the estate by way of maintenance, 
The poriod fixed for Rani Nasim Sahri 
io adopt was a period of two years counted 
from the date.of the Raja's death. There 
was a further condition laid down in’ the 
Will tbat the boy to be adopted should be 
of the Sunni sect and under ten years of age 
and not belonging to Quli family or to the 
family of the divorced wife, namely, Rani 
Qamar Zamani, Begam, whom he styled 
in the Will as ‘Dulhan Saheba,’ He also. 
enjoined that, if within the prescribed ` 
period of two years, no boy was adopted by 
Rani Nasim Sahri, Rani Saltanat Begam, 
whom.he mentioned in the Will as the 
second Rani, wasto adopt after the ex- 
piry of that period. Rani Dilafza, whom 
he mentioned as the third Rani, was 
to make an adoption in case the second 
Rani failed to.-adopt witbin the same 
period of two years fixed for her. Rani 
Champa, whom he mentioned in his Will 
a&thé fourth Rani, wasto adopt similarly 
within the period of two years to be counted 
after the expiry of the period fixed for 
thetbird Rani. It wasalso provided in 
the Will.that if the first Rani died in the 
Raja's lifetime, or after his death, without 
having adopted aboy, the second Rani 
was to come into possession of the estate 
and enjoy it til the date of adoption by 
her but shoüld have no power of transfer, 
and, in case the second Rani died without ` 
having made an adoption a aimilar power 
was given to: the third Rani, “and & 
similar provision was made. for the fourth 
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Rani also. It was further provided in.the 
Will that, if any of his Ranis contract- 
ed a second marriage after his death, 
she was to forfeit all the benefit which 
she was to enjoy under the Will. For 
purposes of this case it is unnecessary to 
mention other provisions of the Will at this 
stage. ; 

Afterthe death of Raja Mohammad 
Siddiq Khan at Mecea on the 30th Decem- 
ber, 1907, all the four Ranis returned to 
India:and landed at Bombay early in 
February, 1908. After staying at Bombay 
for a short time they returned to Nanpara 
in March, 1908. On the 28ih April, 1:08, 
the Courtof Wards filed an interpleader 
suit impleading all the widows of the 
late Raja including also the divorced 
wife, his two sisters, namely, Rani Kaniz 
Begam (Rani of Utraula) and Rani 
Sirfaraz Begam (Raniof Muhamdi), and 
all persons who claimed any title to the 
estate, asking the Court to declare which 
parson was entitledto the said estate, It 
was alleged that Rani Nasim Sahri, the 
first Rani, mentioned in the Will of the 
late Raja Mohammad Siddiq Khan 
married one Mohammad Sultan Khan on 
the night of 9th-l0th May, 1908, and 
thus lost all her rightsin the. estate and 
also her right to adopt as given to her 
under the Will. It was further alleged 
that after the re marriage of Rani Nasim 
Sabri, Rani Saltanat Begam, the second 
Rani mentioned in the Will, adopted Raja 
Saadat Ali Khan, defendant' No. 1 in the 
present case, who is the late Raja's sister's 
(Ràni Sarfaraz Begam's) son on the 9th 
March, 1909. After his adoption Raja 
Saadat Ali Khan was brought on the 
record of the interpleader suit as a claim- 
ant tothe Nanpara estate. During the 
trial of that suit, on the 7th September, 
1910, a compromise was arrived at be- 
tween Rani Qamar Zamani Begam, Rani 
Kaniz Begam, Rani Sarfaraz Begam and 
Raja Saadat Ali Khan, underthe terms 
of which Rani Qamar Zamani Begam was 
to receive one-fourth share of the profits 
of the entire estate of Nanpara and 
also full proprietary rights in perpetuity 
in certain villages belonging to, that 
estate, Tne rest of the profits of the t1luqa 
were to be dividad between Rani Kaniz 
B-gam and Rani Sarfaraz Begam, the 
natural. mother of defendant No, 1 In the 
evant ofthe death of Rini Kaniz Begam 
without leaving amale issue, ber bus- 
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band, Raja Mohammad Mumtaz Ali Khan, 
the talugdar of Utraula, defendant No. 2 
in the present suit, if surviving, was to 
take her share for his lifetime. On his 
death orifhe died before his wife, then, 
on her death, that halfshare was to revert 
to Rani Sarfaraz Begam, if surviving, and, 
if shedid not survive, then to Raja Saadat 
Ali Khan. On the death of Rani Sarfaraz 
Begam, his natural mother, defendant 
No. 1 was to succeed to the estate in her 
possession, On the 4th November, 
1911, the claims ofall the other claimants 
in the interpleader suit were dismissed, 
and a decree was passed in accordance 
with the terms of the aforesaid compro- 
mise. This decree was upheld in appeal 
by a Bench of the late Court of the 
Judicial Commissioner of Oudh by its 
decision datedthe 28th May, 1914. The 
defendant No.1, Raja Saadat Ali Khan, 
attained his majority in 1925, when the 
estate was released from the superintend- 
ence of the Court of Wards and its posses- 
sion delivered to him, 

The plaintiff, Abdul Halim Khan, is a 
minor being the son ofone Nawab Abdul 
Karim Khan, talugdar of Basit Nagar, 
District of Hardoi. He financed one 
Abdul Hamid Khan, a claimant to tha 
Nanpara estate in the interpleader suit 
(P. R. 416). The plaintiff claims to have 
been adopted by Rani Champa (the fourth 
Rani mentioned in the Will), under a deed 
of adoption, dated the 25th July, 1914, 
and registered on the27th July, 1914. He 
denies the re-marriage of Rani Nasim 
Sahri and, therefore, contends that the 
adoption of defendant No. lis contrary 
tothe .termsofthe Will and consequently 
invalid. It is on this ground that he 
claims possession of the entire Nanpara 
estate as the validly adopted son to the 
late Raja Mohammad Siddiq Khan, 
This is, in short, his case as stated inthe 
plaint and before me in oral pleadings 
(P.R.336). Hie claim to the estate p 
laid asthe adopted son ofthe late: Raja 
Mohammad Siddiq Khan, under cl. (7) of 
8, 22 of Act L of 1869. 

There are three defendants to this suit. 
The first defendant is Raja Saadat Ali 
Khan, who isnow in possession of the 
eniire Nanpara estate, after its release 
from the Court of Wards The second 
defendant is Raja Munitaz Ali Khan, the 
talugdar of Utraula (District Gonda), He 
is thehusband of Rani Kapiz Begam 
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who died in 2 without, leaving any 
male issue. Under the’ terms of the 
compromise, her husband (defendant No. 2) 
became entitled to the rights conferred 
upon her therein since she died issueless. 


‘It is for.this reason that he has been 


impleaded as: defendant No. 2 in the 
case. The third defendant is Rani Qamar 


' Zamani Begam, the first married wife ‘of 


. It ison this account 


: ‘to: above, 
“estate 
therefore, appear that the entire Nanpara 
..eatate -and -all 
‘thereto 
‘different portions by the three defendants 
Ampleaded in the suit as described above, 


. the. Will set up by the, plaintiff and that. 


‘mentioned that. 
.tlie natural mother of 
‘died in 1921.and, after her death, under - 


ihe late Raja Mohammad Siddig Khan, 
whom, itis alleged, he divorced in . March, 
1905, - According to the terms of the eaid 
compromise she is entitled to one-fourth 
share in the profits of the estate for her 
lifetime and to certain -villeges of the 
estate in perpetuity as ‘absolute owner. 
that she has ‘been 
impleaded in the suit. It should also be 
Rani Sarfaraz Begam, 
‘defendant No." 1 
the terms. of the compromise referred 
‘her interest in the Nanpara 
devolved upon him. It would, 


the 
'at 


rights appertaining 


are present possessed in 


‘Defendant, No. 1 admits genuineness of 


“itider thesaid Will Rani Nasim Nahri was 
' given @ life estate in the Nanpara 
‘with power to make adoption. within two 


“years from the date of the death of the late 


“Raja Mohammad Saddiq Khan. It is, how- 
; över, contended that Rani Nasim Sabri, 
“owing to her re-marriage with Mohammad 
Sultan Khan in May, 1908, lost all her rights 
“And privileges under the Will. She is alleg- 


-edto haveexecuted a deed of relinquish- | 


“ment on the 29th May, 1908, giving up all 


“her rights, which she was to enjoy under 
‘the Will, and it, therefore, became impossi- 
` bie for her to make an adoption: within the 


: prescribed period, or, for the matter of that, 


“atapy time. 
second Rani mentioned in the Will, there- ' 


Rani Saltanat Begam, the 


‘ ‘upon became entitled to exercise the: power 


of adoption conferred upon her by the said 


` | Will, her right of adoption having been ac- 


e calerated by the re-marriage of Rani Nasim 


| Sabri. 
Jj adopted defendant No. 


m 


Rani Saltanat Begam, 
l, and h 
tionis valid in law; and in the face of 
this adoption there was no right left to any 


herms of the Will, and the plaintiff's adops 
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therefore, . 
er adop- ' 
` by bim that òu the date of the death of the" 
"late Raja succession opened under cl. (11) 
other wi ‘ow to make an adoption under the ` 
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tion is, therefore, invalid. The factum of 
the plaintiff's adoption by Rani Champa was 


alsodenied. Itis also contended that in the > 


interpleader suit brought by the Court of 
Wards in April, 1908, and decided in No~ 
vember, 1911, ‘both defendant No. l, Raja: 
Saadat -Ali Khan, and ‘Rani Champa, the 
adoptive mcther cf the plaintiff, were im-. 
pleaded as parties, and the question relat- 
ing to the factum and the validity ‘of adop- 
tion of defendant No. 1, having been | 


tried. and found in his ‘favour the 
trial of the said question is now ‘res 
judicata between the parties, the «aid 


decision being binding upon the plaint- 
iff. The defendant No. 1 also vontended 
that the suit was barred by limitation on 
the ground that, asthe person’entitled to the : 
estate as the adopted son heshould be deem- | 


‘ed to have come into posséssion of the estaté 


in 1209, when his adoption’ was ‘made ‘and 


‘that he has, therefore, been in adveire pcs- 


eselon of it for more than lz yeai&: The 
adoption of the plaintiff was also challeng- 
ed by defendant No. 1 to te invalid on the 
ground that it was a ‘sham: and colourable 
transaction and, in any case,it was invalid 
because it was made by Rani Champa sub- . 
sequent to thé adoption of defendant ‘No.1, 


“when no right to adopt had been left to any : 


of the widows of the late Raja. Its validity 
was also denied on the score that Rani 


‘Ohampa, having re-married in 1910, lost her 
power toadopt-uncer the ‘terms of the Will. 


he contention: was that she could riot, 


after her re marriage, be ‘considered ‘any 
"more to be the widow of the late Raja Moe 
“hummad Siddig.Khan. The fact that Rani 
“Champa was the legally married wife of ‘the | 


late Raja was also denied. 
Defendant No. 2, Raja Mumtaz Ali Khan, 


denied the gennineness as well asthe valida, 
-ity of the Will of the late Raja, dated the 8th 
“January, 1906. 


It was contended by him. 
thatthe said Will was invalid because the 


late Raja wasnot at the time ofits execue 


tion of sound disposing mind, It was also 
contended by him that defendant No. 3, 
Rani Qamar Zamani Begam, had been ai 
vorced by the late Raja during his lifetime 
and that his other four Ranis,snamely, Rani . 
Nasim Sabri, Rani Saltanat Begam, Rani 
Dilafzaand Rani Champa were not hislegal- 
ly wedded wives. It was further contended 


of Act I of 1869 as it existed prior to ‘its . 


‘amendment by Act Ill of- 1910, and that 
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Rani Kaniz Begam, his wife, being the elder 
sister of the late Raja was an heir at-law to 
the estate under the aforesaid clause and was 
thus entitled to the entire Nanpara taluga 
to the exclusion of every body else. Other 
pleas raised by defendant No. 1 wera also 
adopted on his. behalf. 

Defendant No, 3 also denied the genuine- 
ness andthe validity of the Will of the late 
Raja, datodthe 8th January, 1906. She also 
denied that she had ever been divorced by 
the late Raja, The faetum and the validity 
of adoption of the plaintiff was also denied 
by her. The validity of the plaintiff's adop- 
tion was challenged on the same ground as 
urged by defendant No. L. It was further 
contended. on her behalf that, on the death 
of the late Raja, she was entitled to the 
possession of the Nanpara estate as his 
senior widow under cl. (7) of the Oudh 
Estates Act (I of 1869) as it stood prior to 
its amendment by Act III of 1910 (now 
cl. (6) of the Amended Act). 

' On behalf of the plaintiff it was contend- 
ed in reply that Rani Ohampa had never 


re-married herself. The factum.of the adop- 


tion of defendant No. 1 by Rani Saltanat 
Begam was denied and even if made its 
validity was contested on the ground that 


it had not been made by her during the 


neriod fixed for her under the Will of the 


late Raja; that the adoption was inoperative: 


because it was made by her for corrupt 
motive, she having received a sum of 
Rs. 32,000 from Rani Sarfaraz Begam, the 
natural mother of defendant No.1, as con- 
sideration for it ; and that defendant No. 1 


belonged to the Quali family and, therefore, 


hisadoption was contrary to the terms of 
ihe Will of the late Raja. The deed of re- 
linquishment alleged to have been executed 


by Rani Nasim Sahri on the 29th May, 1908, 


was also denied. 

On the lst November, 1926, when the case 
was siated by. the Counsel of the parties 
before me, all of them agreed that for the 
purposes of this case the four Ranis men- 
tioned in the Will of the late Raja, namely, 
Rani Nasim Sabri, Rani Saltanat Begam, 
Rani Dilafza and Rani Champa should 
all be treated as his married wives (P. R. 
342). It was also admitted by. all the par- 
ties tó the suit thatthe matter of the di- 
vorce of Rani Qamar Zamani Begam, de- 
fendant No. 3, was not relevant for the pur- 
poses of the inquiry in the present suit and 
that no issue need be framed on the point. 
The result of these statements waa thatthe’ 
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questions ralating to the marriage of the 
aforesaid four Ranis with ths lata Raja 
Mohammad Siddiq Khan aad the . divorce’ 
of Rani Qimar Zamani Bagam remained no 
more as contested points in the case. ~ 

Issues had been originally fixed by Mr, 
Justice Kendall on the 29th March, 1926, 

but after the case had been stated before 
me on the lat November, 1926, I amended’ 
them and fixed them afresh. 

The following issues were, therefore, 
finally fixed for trial in the case :— : 

l. Was the plaintiff adopted by Rani . 
Ohampa, one of the widows of the late Raja 
Ne Siddiq Khan, on the 25th July; 
1914? © a 
"2. Did Rani Champa re-marry Sher Mo: 
hammad Khan in February or March, 19107 

3. Isthe said adoption valid, or is it 
invalid on the ground that it was made sub- 
sequently to the adoption of the, defendant 
No. 1, when no right to adopt had been left 
to any of the widows of the late Raja Ma- 
hammad Saddiq Khan, and that it was mada 
by Rani Champa after having re-married' 
herself, if so found ? 

4. Was defendant No. l'adopted by Rani 
Sallanat Begam, one of the widows of the 
late Raja Mohammad Saddiq Khan on the 
9th March, 1909 ? : . f 

` 5. Is thesaid adoption valid or ia it in. 
validon the ground that it was made for 
corrupt motives, thatit was not made- with- 
in the time prescribed for Rani Saltanat 
Begam to make an adoption under the termg 
of the Will of the late Raja, dated the 8th 
January, 1906, andthat defendant No. 1 be~. 
longed to Quli family ?' 

6. Did Kani NasimSahri re-marry Mo- 
hammad Sultan Khan in May, 1908, and 
relinquish her rights under the said Will of 
the late Raja? If so, what is the effect’ 
thereof ? f 

7. Is the question of the adoption of de-' 
fendant No. Land the validity thereof res 
judicata between the parties to this suit by 
virtue of the decision in the interpleader 
suit (Suit No. 62/3 of 1909) ? 

8. Is the plaintiff estopped from chal- 
lenging the factum orvalidity of the adop- 
tion of defendant No. 1? 

9. Is the plaintifi's suit barred by limi- 
tation ? 

10. What relief, if any, is the plaintiff 
entitled to ? ' | 

1l. Did the laie Rija Mohammad Siddiq 
Khan execute the Will, dated the 8th Janu- 
ary, 1906, (Ex. A)? Ifso, was be atthe 
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time of the execution of the said Will of 
sound dianosing mind, and is the said 
Will valid ? (P. R. 383 and 384). 

"Note. lt was made clear tothe parties at 
the time of the framing of these issues 
that the first part of issues Nos, 3 and 5, 
namely, “Is ‘the said adoption valid" in- 
cluded the question, whether the alleged 
adoption forming subject-matter of each 
' issue, was a bogus and sham transaction 
and not intended actually to be operative. 
. I wish to make two points clear while 
stating the iesués‘laid down-for trial in 
- thecate, c 75 0 077 ' 
-The first “point” is that: originally the 


. Oounsel for deféndant No.1 had stated in’ 


reply to the question put by the Oourt that 
the re-marriage of Rani' Ohampa’ with 
Sher'Mohammad Kbanhad taken placeat 
Nanpara in October, 1909. The time of 
the marriage put in issue No. 2 was, 
therefore, originally October, 1909. Later 
an application was made on the 21st 
January, 1977, on behalf of defendant No. 1 
that the time of the marriage, as stated 
by the learned Counsel for defendant No. 1, 
was not correct and that the correct time 
was either February or March, 1910. Later 
on the date was fixed in the evidence 
of Kalab Askari, D. W. No. 9 as the 21st 
March, 1910. The issue was, therefore, 
. amended inthe form stated above—vide 
my order, ‘dated the 21st’ January, 1927, 
P. R. 531—532. 

The second point is that issues Nos. 1 to 
10 were directed by me to be those, which 
would be first tried in: the case, and that 
issue No. 11 would only be tried in case the 
‘issues Nos. Lto 3 were found in favour of 
the plaintiff, that is, if the plaintiff's 
: adoption was established and found to be 
valid. Ifat the end of thetrial the Court 


arrived at a conclusion adverse to the’ 


plaintiff on these issues, it will not proceed 
to the trial of issué No. 11. The result of 
the trial of the case as indicated in my 
judgment has been that the said issues 
have not been found in favour of the 
plaintiff and, therefore, issue No. 11 has 
not been tried (P. R. 384 O. P. 95). 

.  Findings.—l now proceed to give my 

findings on each issue. 

Issue Nó. |l.— This issue relates to the 
factum of adoption of the plaintiff by 
Rani Champa. The faetum of adoption is 
established by the registered deed, dated 
the 25th July, 1914, (Ex, AA). The deed 
has ‘been proved by the evidence of P, W. 
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No. 1, Mra, A. E. Bose, and P, W, No. 2, 
Nawab Bahadur Khan. The evidence of 


: P. W, No. 1 will be found on P. R 388 to 


400 and that of Nawab Bahadur Khan on 
P. R 409 to 421. The factum of the 
plaintiff's adoption was also established by 
the evidence of Musammat Asghari Begam: 
recorded on commission (P. R. 401 to 407). 
After I had recorded the evidence of these 
two witnesses (P, W. No. l and P. W. No. 2) 
all the parties admitted thefactum of adop- 
tion of both the plaintiff and the defendant’ 
No. 1 and also all the documents relating to- 
the factum cf their adoption. I, therefore, 
order on the 8th 
December, 1926:— 

"No evidence will now be produced in 
the case relating. to the factum of the 
adoption of the plaintiff and of the defend- 
ant No.l. The point will be considered 
as eee between the parties". (P. R. 
424). i 


Issue No, 4.—This issue relates to the 
adoption of defendant No 1. It is estab- 
lished by Ex.À-l, the registered deed of. 
adoption, dated the 9th March, 1909. It 
was also established in the interpleader 
suit—vide findings on issues Nos. 37, 38, 
39 and 40. The judgment of the inter- 
pleader suit is Ex, 37 (P. R. 109 to 283 
at pages 231 and 232). In view ofthe agree- 
ment arrived at between the parties on , 
the 8th December, 1926, and the order of 
the Oourt passed thereon, the point will 
be deemed as having been admitted between 
the parties, I, therefore, find the said. 
issue in favour of defendant No. 1. 


Issue No. 8 —In view ofthe finding on 
issue No. 4, this issue becomes immaterial. 
After the admissions had been made- 
regarding the factum of the adoption 
of defendant No. 1, I ordered, in the pro- 
ceedings, dated the 8th December, 1926, 
that it would notbe necessary to decide 
the first part of issue No. 8, which 
relates to theestoppel of the plaintiff from ' 
challenging the factum of the adoption of the 
defendant No. 1. Regarding the second part 
of theissue, which relates to the validity of 
the adoption of defendant No. 1, I will deal 
Apart 
from the question of ves judicata there 
is noother estoppel in tLe way of the 
plaintiff from challenging the validity of 
the adoption of defendant No. 1. This 
is my finding on the second part of this 
issue; : 
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Issue No 2.—This issue relates to the would have succaeded in effecting sérvice 
ra-marriage of Rani -Champa,. and'isone Upon herand produced her in the case, 
of the most important issues inthe case. . It is apparent from the record that both 
I have given my most anxious considera- the ladies, namely, Rani Ohampa and. 
-tion to'this issue. during the. trial of the, 'Musammat Ketki Begam are living under 
oase and also during the arguments, and the protection of Sher Mohammad Khan. 
before coming to à finding on the point; Whether at Nanpara or at Lucknow both 
as recorded in the judgment I have again” the ladies have been living in the same 
gone through the entire evidence on' thé ‘house with Sher Mohammad Khan. Both 
record, The éonelusion to which I have. of them seem to be entirely under his 
come, is that the re-marriage of Rani. control, Sher Mohammad Khan has, as it 
Champa with Sher Mohammad Khan is appears from his evidence inthe case,. 
established. been giving all the help that he could to 
[The learned Judge then discussed the the plaintiff. He has himself taken tbe 
oral. and documentary evidence and pro- .oath and deposed in favour of the plaintiff... 
ceeded as follows:—] : Hehas been doing his best to induce hia 
Ihave now reviewed the entire docu- own daughter Musammat Iqbal Jehan 
mentary evidence on the record to which Begam and his son-in-law, Mr. Ali Azhar 
reference was made by either side during not to give evidence in favour of defend- 
the trial of the case. In my opinion this aut No. l. He has allowed Musammat 
documentary evidence is not of much Ketki Begam also to be examined on the 
` value one way or the other, and doesnot side of the plaintiff. He has also allowed. 
definitely establish the marriage of Musam- his minor son, Baqar Ali Khan, to ba 
. mat Ketki Begam with Sher Mohammad similarly examined. I cannot, therefore, 
Khan and is not, therefore, of any value as . understand that, if the plaintiff really. 
rebutting evidence, wanted to produce Rani. Ohampa, Sher 
- After discussing the oral and the docu- Mohammad Khan would have stood in his. 
mentary evidence my conclusion, asstated. way.: Times out of number during the 
above, is that the direct evidence produced trial "of the case, allegations were made 
on behalf of the defendant No. 1l to prove by the Counsel for the plaintiff that wit- 
Rani Champa’s marriage has not been. nesse3 had beem won over by defendant 
sufficiently rebutted. My reasons for com- No. 1,:butno proof of this was forthcom- 
ing to this conclusion are two-fold.. 108. "Not even anaffidavit in support of 
Firstly, the plaintiff has not produced evi- such anallegation was filed. It was not, 
dence, which be could have produced and, therefore, under the circumstances possible 
which would have been the best.evidence for me to hold that the allegation was 
to meat the case set up by defendant No.1, true. In any case so far as Sher Mohammad 
Secondly, that the evidence, which he has Khan was concerned, he could. not be 
produced, is not sufficient to ‘establish the said to have been under the influence of 
marriage of Musammat Ketki Begam, and defendant “No. 1, because if that had 
even if it were sufficient, the ‘fact by been the case, he would have been ‘the 
itself, unless its exact date were established last person to depose in favour. of the 
beyond doubt, would not be a‘rebuttal.of plaintiff. Similarly if defendant No. 1. 
there-marriage of Rani Champa. ` ` could have succeeded to get at these ladies, 
Regarding the first point I may mention it would have been impossible for the 
that the plaintiff has not produced Rani plaintiff to get Musammat Ketki Begam 
Champa. I pointed ‘out to the learned ‘into the witness-box. lam, therefore, not 
Counsel for the plaintiff that her evidence: in a position to accept that the reason 
was most important, and if there could why the plaintiff could not get Rani Ohampa 
be any cogent evidence to’ rebut the, into the witness box was the influence or 
‘alleged re-marriage of hers, it could pressure exercised upon her by defendant 
only be her evidence and nobody else’s.: No. 1. .Oaly two conclusions seem to me to 
The plaintiff took steps to. summon the- ‘be possible either that Rani Ohampa was 
witness but could never succeed. in effect-' not herself willing to come into the witness- 
ing aservice upon. her. I received the box andto deny the fact of her marriage 
impression that if the plaintiffs side had with Sher Mohammad Khan, -or that the 
tried their best, and if they. actually in- plaintiff pretended throughout that he 
tended to produce Rani Ohampa they wanted to produce Rani Obamps, but never 
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made genuine efforts-to put her iuto the 
‘witnezs: box, knowing fully well that such a 
course, ifactually adopted, would be suicidal 
to this case. . Applications were, of course, 
made to me from time to time for summon- 
ing Rani Champa but no- genuine efforts, 
were made by the plaintiff to effect sarvice 
onher. I cannot get rid of the impression 
that ‘Sher Mohammad Khan being on the 
plaintiff's side it could not be impossible 
^ for thé plaintiff'to get her served, if he 
- really desired so. I gave the plaintiff all 
the possible indulgence, which I could.give, 
yet he conld not succeed in effecting ‘service 
on:her; Onthe 21st Marcb, 1927, I examined 


the record in order tojfind out which witness- 
, @8* still remained tobe examined on behalf 


of the plaintiff; and among the witnesses 
that: still remained to be examined was 
Rani Ohampa. I fized the 24th and 25th 
March, 1927, as the date for her examination 
(P. R. 1027). A notice was issued to her for 
ihe 24th March, but it was stated by the 
learned Counsel'for the plaintiff that she 
had gone to Agra end he referred to the 
report of-the ‘serving officer endorsed on the 
back of the summons. He, therefore, stated 
' that he was unable to examine her that day 
. and requested. the Court:ihata summons 
may be again given to him for being served 
on her for the 30th March. I granted his 
request and allowed him fo make another 
attempt to serve her(P. R. 1046).- She 
could not again be served for the 30th 
March and the next day, that ison the 3ist 
March, 1927, the plaintiff's mukhtar informed 
the Ccurt that Rani Champa had not yet 
returned to Lucknow and that he had not, 
therefore, been able to effect; service upon 
hêr. On the 31st March, I'had fixed the 8th 
April, 1927, as the date for the closing of the 


plaintiff's evidence. This step was necessary: 


in view ofthe factithat the Courtwas to close 
for ‘the long vacation from the 6th May, 
1927, and at least three weeks had to be 
allowed to the parties for arguments. The 
8th. April’ was fast ‘approaching and I 
allowed the plaintiff even the 9th April and 
gave him full liberty to. produce any 
witnesses whom he liked, provided he had 
not previously given them up (P. R: 1113). 
. The plaintiff produced Musammat Ketki 
- Begam on the 6th April and. her evidence 

-lasted till the 8th April, 1927. On that date 
when her evidence was about to be-closed. I 
asked her whether Rani Champa. was staying 
` at Lucknow, and the witness stated that she. 
"was staying in the Patenale house, sity. 


Sek 


` 
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Lucknow, where she herself was staying 
(P. R.115y), This showed clearly that Rani - 
Champa was then at Lucknow, On the 91h: 
April, 192/, an application was again filéd on 


behalf of the plaintiff for issuing a sum-... 


mons, to Rani Champa. I recorded in the, 


proceedings that it was clear from Musam- : de 
. mat Ketki Begam's evidence that Rani  . 


Ohampa had been at Lucknow during the 
month of March and I could not, therefore, 
understand why the plaintiff had been 
unable to effect serviceon her. I further 
stated in my order that thetime fixed for 
the examination of the plaintifi's witnesse8 
had expired the day beforeand it was. only : 
as a special case that I had allowed him the 
9th April for the examination of Bagar Ali 


. Khan, since I considered his evidence to be 


material, Ifurtherstated in my order that 
in the ordinary course I should have ordered 
that no more witnesses on behalf of the. 
plaintiff would be examined, but as Rani 
Champa was a very important witness and 
herevidence in the case was material and - 
as between that day and the i9th April, the 
date fixed for commencing the arguments, 
there were still a few days intervening, l 
directed the office to issue a summons for 
Rani Champa. I even agreed to examine 
her on the 10th April though it was a 
Sunday, provided the plaintiff's mukhtar 
was able to effect service on her, for which 
I made him’ specially responsible (P. R, 
1160) On the eveningofthe 9th April tbe 
mukhtar of the plaintiff informed me at my 
‘house that be had not succeeded in effecting 
service on Rani Champa, I then directed 
him to make effort to effect service on her 
on the 10th. On the 10th he again informed 
meat my house that he had failed to effect 
service on her. On the llth April, 1927, 
the plaintiff again filed an application 
before me to give him one more. chance for 
effecting service on Rani Champa stating 
that she was a very important witness and 
be would not like to give her up untilbe 
was absolutely helpleee. I accepted his 
request and stated in my orderthat her 
evidence was extremely materiel. I also 
stated in that order that I had duringthe 
course of the trial of the case intimated | 
several times to the Counsel for. the plaintiff 
that merely proving tbe marriage of. 
Musammot Ketki Begam with Sher Mohem-. 
mad Ktan would not successfully rebut the. 
case set up by defendant No. 1. I pointed 
out that it was quite possible that Sher. 
Mohammad Khan might have. married both... 
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Ajusammat Ketki Begam and Rani Champa 
and the mere fact that he had married one 
pister would not destroy the fact of his 
having married another sister, although it 
may be illegal according to Muhammadan 
Law. Itcould only be illegal, if it was 
definitely proved that Musammat Ketki 
Begam had been married to Sher Mohammad 
Khan prior to Rani OChampa's marriage. 
For these reasons I again granted the 
request of the plaintiff and ordered the issue 
of a fresh summons toher forthe 14th 
April, 1927. Thesummons was to be issued 
by the Patanala address, where she was at 
that time staying, and the plaintiff's mukhtar 
was held responsible for affecting the. ser- 
vice on her. I had applied for three. days’ 
casual leave, namely the 12th, 13th and 14th 
“April but in order to suit the convenience 
of the plaintiff I cut it downto two days 
and agreed to sit in Court onthe. 14th 
April, ifthe plaintiff succeeded in effecting 
service on her,and if she was ready to give 
her evidence (P.R.1173) The plaintiff's 
mukhtar was, unable to effect service on her 
on the 12th, 13th or the 14th April. On the 
14th April, 1927, another application was put 
up before me on behalf of the plaintiff re- 
questing the Court toissue a proclamation 
ort» adopt such other course as the Court 
thought fit forsecuring her evidence. It 
was, however, impossible for me to accede to 
this request of the plaintiff. The Oourt was 
to be closed on the loth, 16th, 17th and 18th 
April 1947, on actount of the Easter 
holidays and the arguments were fixed to 
commences on the lyth April, 1927, in order 
to.enable me to finish them before the Court 
rose for the vacation on the 6th May, 1927. T, 
therefore, declined to accept the plaintiff's 
request giving my reasons in a long order 
passed by meon thatdate—vide P. R. 1175. 
to 1178. The case was taken up on the 19th 
April and before hearing the arguments I 
spent two days, 19th and 20th April, 1927, in 
recording proceedings in regard to the 
documentary evidence produced in the case, 
Before the commencement of the arguments. 
it was necessary that I should hold which 
doeuments had been proved and which not. 
On the 21st. April, 1927, when the case was 
taken up for arguments, I was surprised to 
find that-the plaintiff filed two more, 
applications that day. One contained a 
request that the witness Nawab Bahadur 
Koan, whom the plaintiff had given up 
previously, should be examined -as a Court 
witness or as a witness on the plaintifi'a bes: 
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half. It was clear that I could not accept that 
request on a date fixed for argument and 
agree to examine a witness, who had alread y 
been given: up by the plaintiff in his 
application, dated.the 23rd February, 1927, 
on the ‘ground that he had been bought 
over by. the other side and about whose 
examination plaintiff had also previously 
applied but I had rejected his request, Tha 
second application wasto the effect that 
since Mr. Ali Azhar and his wife, Musammat 
lqbs] Jehan Begam, had been examined ag 
Court witnesses after the plaintiff had 
closed his evidence he should be allowed an 
opportunity to produceevidence in rebuttal 
of the evidence so recorded. I enquired 
from the learne2 Counsel for the plaintiff as 
to whom he intended to examinein rebuttal 
and he intimated that he confined his 
request to the examination of Rani Obampa 
alone (P, R. 1203) Although the plaintiff 
had no right to produce any further rebut- 
ting evidence, yet I expressed my willing- 
ness to allow the plaintiff to produce Rani 
Ohampa, if he could doso at once. I told 
Mr. Jackson, the learned Counsel for the 
plaintiff, that if he could produce her at 
2 P. M. that very day I was willing. to record 
her evidence. Mr. Jackson stated that it was 
not possiblefor him to examine the witness 
that very day and wanted time till the next 
day. I refused his request and ordered 
Mr. Paul, Nazir of the Court to effect 
immediate service on Rani Champa in the 
presence of the Counsel of the parties, 
At 2 P. M. it was, reported to me 
that Rani Champa was not to be found 
at the  Patanala house. Mr. J ackson 
then again requested me as a final resort 
tə give him time till the next day 
when he stated he would be able to dis- 
tinctly state before the Court whether he 
would produce Rani Champa for examina- 
tion or not. Mr. Jackson stated that the 
reason why he wanted time was to enable 
himto communicate with Sher Mohammad 
Khan, who was in Delhi and was to arrive 
at Lucknow the next day in the morning. 
Under the circumstances I thought it proper 
to show indulgence to the plaintiff once 
more by. granting the request of his learned 
Counsel and allowing him time til] the 
220d April, 1927, 10-30 4. M. for the purpose, 


_Although Counsel from outside had been 


engaged on behalf of defendant No. | ang: 
were ready to go on with the arguments.’ 
yetowing to my having granted'this re- 
quest ofthe plaintif no arguments could: 
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be heard that day. Oa the 2211 April, 1327, 
the learned Counsel for the plaintiff did not 
appear at 10-30 4. M. the time fixed for his 
intimating to the Oourt 8s to what steps he 
was going to take. He appeared half an 
hour later at ll a. m. Wheulasked him 
definitely whether hisclient was going to 
produce Rani Champa for examination, he 
said he had Rent three messengers but had 
received no reply (P. R. 1201 to 1204). It 
willappear from the facts quoted above 
that in spite of all the indulgence that I 
showed to the plaintiff he was unable to 
produce Rani Ohampa for examination (P. 
R. 1205). 

The only conclusion to which I have, 
therefore, to come is that Rani Champa 
was unwilling to depose in favour of the 
plaintiff and, therefore, he did not produce 
her, and all this attempt on the plaintiff's 
side toserve her was merely a device to 
show to the Court that he had taken all 
the possible steps tosecure her attendance 
but was helpless. If the plaintiff had 
produced Rani Ohampa and could get her 
medically examined he could have definite- 
ly established that no children had been 
born from her and that the statement on 
the point on behalfof defendant No. 1 was 
untrue. At the earlier stages of the case 
I inquired from the Ocunsel for the plaint- 
iff whether any children had ever been 
born to Rani Champa and had directed him 
to put in his reply in writing. On the 
4th February, 1927, an application was filed 
by the learned Oounsel for the plaintiff 
that while at Mecca a still child had been 
born to Rani Ohampa. Beyond this no 
other issue had been born to her (P. R. 650), 
It is the admitted case of the parties that 
six issues had been born to Sher Moham- 
mad Khan from his second marriage. 
The plaintiff's case is that they were born 
from Musammat Ketki Begam while the 
defendant's case is that they were born 
from Rani Champa. IE the plaintiff could 
have got Rani Ohampa medically examined 
it would have been clearly found whether 
the statement of the plaintiff was true or 
not. I feel that a proper medical examina- 
tion would have clearly shown whether so 
many as six issues had been bora from 
Rani Champa or only a still child had been 
born to her about 20 years ago. No such 
step was taken bythe plaintiff and if the 
evidence in rebuttal falls shortof what one 
should expect it to be, the plaintiff has to 
blame himeelf alone. ; 
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Besidesthis, in order to prove which 
person was aetually the second wife of Sher 
Mohammad Khan, the plaintiff could have 
produced his first wife, Musammat Haidri 
Begam and also his third wife Musammat 
Taiyaba Begam, who could have easily 
stated what the true fact was. I am, 
therefore, ofopinion that the plaintiff has 
not produced all the evidence that he 
could have possibly produced to rebut the 
case set up by defendant No. 1. 

Regarding the second point I need only 
refer to the conclusion to which I have 
arrived while discussing the plaintiff's 
evidence produced in rebuttal by which 
it has been attempted to prove the mar- 
riage of Musammat Ketki Begam with 
Sher Mohammed Khan and thus to destroy 
the case set up by defendant No. 1 relating 
to the re-marriage of Rani Champa, The 
contention put forward on behalf of the 
plaintiff has throughout been that if Sher 
Mohammad Khan had actually married 
Musammat Ketki Begam, it would not be 
possible for him to marry Rani Champa, 
who has her own sister since that would 
be quite invalid under the Muhammadan 
Law. This was the position that Shér 
Mohammad Khan consistently stuck to 
during the course of his cross-examination 
by the Oounsel for defendant No. 1. I 
havealready stated my conclusion in the 
earlier portion of this judgment that the 
evidence produced by the plaintiff in 
rebuttal falle far short of what may be con- 
Bidered as good evidence in proof of Musam- 
mat Ketki Beggm's marriage. 

I must, however, refer at this stage to an 
argument put forward by Mr. Jinnah, the 
learned Counsel for defendant No. 1, that 
it was not necessary for the Court to come 
to adefinite finding on the question of the 
marriage of Musammat Ketki Begam. The 
question before the Court, he argued, was 
not whether Musammat Ketki Begam had 
been married to Sher Mohammad Khan or 
not. The only question before the Oourt 
he said was whether Rani Ohampa had been 
re married to Sher Mohammad Khan. If 
the plaintiff had set up the case that both 
Musammat Ketki Begam and Rani Champa 
had been married and that Rani Ohampa’s 
marriage was invalid, because Musammat 
Ketki Begam had been previously married, 
then a further question would have arisen 
for determination of the Court as io whe- 
ther Musammat Ketki Begam had actually 
boon married firat, In that case the defend- 
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anat No. 1 might have led evidence to 
prove that it was really Rani Ohampa 
who had been married first and that her 
marriage was, therefore, quite valid and 
overative under the Muhammadan Law. 
Without any issue to that effect ha con- 
tended it was impossible for defendant 
No. 1 to lead evidence on the point as to 
who,was married first. He pointed out that, 
unless this matter had been specifically 
raised by the plaintiff, it was not possible 
for defendant No. 1 to meet it, and con: 
gequently, without any issue to that effect, 
the plaintiff could not ask the Oourt to 
decide that Musammat Ketki Begam had 
actually been married firstand that Rani 
Ohampa,if atall, was married subsequent- 
ly. It was urged by him thatit was no 
business of the Court to set up on behalf 
of any party a case, which that party had 
never chosen to set up for himself. Iri 
-gupport of this proposition reliance was 
placed by him upon the ruling of their 
Lordships of the Privy Council reported as 
Ameeroonissa Khatoon v. Abedoonissa Kha- 
toon (1). | 7 

_I am of opinion that the contention 
urged by the learned Counsel for the de- 
fendant No, 1 is correct. The only way 
how the plaintiff could successfully rebut 
the case relating tothe marriage of Rani 
Champa with Sher Mohammad Khan was 
either by proving that Rani Champa 
had never been married, or that she 
had been married, but, after the mar- 
riage of Musammat Ketki Begam, and thus 
her marriage was illegal. The plaintiff 
never took up the second position. His 
Counsel elearly took up the first position 
as would, appear from the proceedings 
recorded in the earlier stages of the trial. 
of the case (P. R. 531), This was during 
the course of the examination of Nawab 
Ghazanfar Ali Khan alias Abbu Saheb, 
D. W. No. 8, who was produced as the 
first witness in proof of the re-marriage of 
Rani Ohampa. It is elear that in sucha 
case the plaintiff could not completely rebut 
the caseof the defendant No. 1 by merely 
attempting to prove the marriage of Musam- 
mat Ketki Begam. That could only be 
done, as stated above, by alleging and prov- 
ing that her marriage had taken place prior 
to the re-marriage of Rani Champa. It is, 
therefore, not necessary for me to give a 
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definite finding whether Musammat Ketki 
Began was actually married to sher 
Mohammad Khan prior to the alleged 
marriage of Rani Ohampa, Since this case 
was never set up on the plaintiff's behalf 
I am not ealled upon to decide it. It ig 
enough for me to say that by merely setting 
üp the marriage of Musammat Ketki Begam 
the case ofre-marriage of Rani Ohampa 
y I may 
also state here that,in my opinion, the 
plaintif has not been able to prove by 
good, convincing and reliable evidence the 
fact of the said marriage also, nor has he 
been able to prove beyond doubt the 
exact date of the said marriage if it ever 
took place. 

“I may also state here that at the very 
last stage of the arguments in the case 
Mr. Jackson, the learned Counsel for the 
plaintiff, urged that I might frame an 
‘issue to the effect whether Musammat 
Ketki Begam had been married to Sher 
Mohammad Khan prior to the marriage of 
Rani Ohampa. I could not, however, 
accept that request of the learned Counsel, 
since such an action would have involved a 
change in the pleadings and a denovo trial 
of the case (P. R. 1333). 

After having discussed both the oral 
and the documentgry evidence on both 
sides and after having given my opin- 
ion as to the pleadings in the case 
and also in regard to the plea of the 
marriage of Musammat Ketki Begam 
as a piece of rebutting evidence, I must 
now proceed to deal with the circumstan- 
tial evidence. In acase like this where 
oral evidence is conflicting and where 
documentary evidence does not help one 
in coming to a decisive conclusion,.the . 
only proper course is, as stated by me 
in the earlier portion of this judgment, 


4 toy see what are thé admitted factsin the 


case, and what are the circumstances de- 
ducible fromthe evidence of both sides 
about the truth of which there can beno 
doubt. This alone can be the true method 
of arriving at a correct conclusion. I have 
already referred to several rulings of the 
Privy Council, where their Lordships have 
laid down the same rule, and before I 
took up the discussion cf the oral evi- 
dence produced in rebuttal on behalf of the 
plaintiff, I have mentioned in this judg- 
ment that such a course was the only pro- 
per course that should be followed. | 

I now procead to give the detailed 
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circumstances which point clearly to the 
re-marriage of Rani’ Champa with Sher 
Mohammad Khan.. They were put briefly 
aad concisely, before me . by Mr. Jinnah, 
. the learned Counsel for defendant No. 1, 
“ in’ his arguments on this part of the case 


“and excépt one or two more circumstances. - 


which he omitted to mention and which I 
havé now added I cannot do. better than 
quote verbatim his arguments. (P. R. 1295). 
The circumstances relied. upon are ;— 
- (1) Bher Mohammad Khan admits that 
his chief motive in contractingthe marriage 
wasone.of money and this makes his 
marriage with Rani Champa more probable 
(P. R. 727, 733 and 739). A , 
(2) Rani Champa has continuously lived 
in the house.of Sher. Mohammad Khan 
‘sver since she had gone to. his place. and 
- has not left him even for a single day. 
This would.not have been the. ease, were 


it not for the fact-that she is his married: 


wife (P. R. 725). i 

(3) Prior to the issue. of the guzara by 
the Oourt of Wards to Rani. Champa Sher 
Mohammad Khan. supported her and met 
` all of her expenses, but subsequently ever 
since the receipt ofthe guzara by hershe 
has been defraying the. entire household 
expensesof Sher Mohammad Khan. Even 
the expenses of Baqar Ali Khan's educa- 
tion: were borne by her (P. R; 713.and 725). 
This would not have been possible unless 
the two were husband and wife, : 

(4) Rani Champa agreed to reduce her 
claim for the guzara from: Re: 4,000: to 
Rs. 1,000 per mensem .and gota clause 
added in the compromise that this guzara 
of Re, 1,000 was not to be stopped even 
in the ease of her second. marriage. This 


. clearly showsthat Rani Champa had re- 


married Sher Mohammad Khan and in 
order to avoid all risks. such a condition 
was laid in the compromise (Ex. A-4 and 
P. R. 695). . 


(5) Rani Champa, in spite of such " 


clause in the deed, never thought of con- 
tracting a second marriage and continued 
to.remain living with Sher Mohammad 
Khan. This can only be explained on the 
. theory that she had already married Sher 
. Mohammad Khan and, therefore, there was 
- no necessity for her to contract another 
' . marriage (P. R. 746). 

:(6)'Rani Champa, besides being the 


'7 master of the household and spending. 
' almost her entire guzara on the family of. 


Sher. Mohammed Khan, spent large sums 
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of money on the occasions of the marriages 
of Musammat Tahira Begam and Musammat 
IqbalJehan Begam, the two daughteta of 
Sher Mohammad .Khan. In the case of 
Musammat Iqbal Jehan Begam she spent. 
between Rs. 6,000 to Re. 7,000 at the 
time of her marriage and. besides this 


“arranged for a dowry of Rs. 10,000 ‘ta 


Rs. 11,000.. In.the case, of the marriage of; 
Musammat Tahira Begam, she spent about, 
Rs. 5,000 (P. R. 710). It is not probable 
that she should have spent such large. 
sums of money if she had not been the 
mother of Musanmat Iqbal Jehan Begam 
and step-mother of Musammat Tabira, 
Begam. 

(7), All the. servants of Sher Mohammad ' 
Khan, according to his own statement, 
were the servants of Rani Ohampa. He . 
never engaged any servants of his own- 
because he thought it to be quite unneces- 
sary. This also indicates-that Rani Champa . 
was his. wife (P. R, 712). n 

(8. Rani Ohampa has affiliated all the 
children born from  Musammat Ketki 
Begam to herself and treated them as her 
own children, and has thus remained 
absorbed and engaged in looking after 
them. This also shows that they were her - 
own children, (P. R. 7329). 2M 

(9) Musammat Ketki Begam herself has 
stated that Bagar Ali Khan was, adopted'- 
by Rani Champa the very next day after | 
his birth. This was said to explain her: 
treatment of Baqar Ali Khan (P. R. 1157). . 
Ia my opinion the theory of adoption is 
& pure fietion, the reality being that she 
was his mother. 

(10) The fact that Rani Champa pur-. 
chased the property with her own money 
inthe name of Bagar Ali Khan and got 
herself entered in the saledeed as his 
guardian, speaks for itself and needs no 
"ad (Ex. A.81 and P. R. 692 and 
693). 2n 

(11) The free way in which Sher Moham- 
mad Khan dealt with the money of Rani 
Ohampa. He did whatever he liked with 
her money. There was never any aecount- 
ing between the two. This could be ex- 
plained on the theory of the two being 
related to each other as husband and wife 
(P. R 717). < 4 

(12) Sher Mohammad Khan's conduct. 
in the interpleader suit is also significant. 
Nobody took any interest in that suit on- 
her behalf till it was after her alleged 


marriage’. with Sher Mohammad Khan; Xb; - 
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mad Khan took’ up the conduct of.her 
case and instructed a Pleader Mohammad 
Agha' to appear on her behalf und to 
carry her case further up in appeal. This 
last'step was obviously against his own 


interest and the interest of his. brother. 


aud that of- his sister, Rani Saltanat: 
Begam., This is.only explainable on the 
hypothesis that Rani Champa was his own 
wite, and if her case was to succeed in ap- 
peal, it didnot matter tohim at all, whe- 


ther this resulted in injury to himself or: 


to his brother or to his sister, ~ 


(13) Absolute surrender of Rani Champa. 


to Sher Mohammad Khan (P, R. 717). | 
(14) Inscriptions of the name of Rani 
Champa and'Bher Mohammad Khan on 
the [mambara. Sher Mohammad Khan: 
Stuted that theImambara had been con- 
structed by him and Rani Champa with 
their mouey. There is, however, nothing: 
to corroborate his statement. 
able to produce accounts (P. R 784), It 
: is Mostimprobable that Rani Champa, if 


F 
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A8 to ‘the. invalidity on the. aforesaid 


‘grounds I'may state that in respect of .the 


He was un- | 


not married to Sher Mohammad Koban, 


would have liked the idea of inscribing’ 
his name in preference to'that of 
Raja along with lier own name. 


(13) Tne- joint “assessment of ‘both of: 


them to taxes imposed by the Notified 


the late ` 


“under any part of 


last ground l have already deciaed the pre- 
vious issue, relating to the re-marriage of 
Rani Onampa in the affirmative. f.the re- 
marriage of Rani Champa has been estab- 


‘lished’ tohave taken place in March, 1910, it 


is clear that the plaintiff's adoption having 


‘been made. by her in 1914 is clearly invalid. 


In that year Rani Champa-had, owing to: 
her re-marriage, ceased to be the widow 
of Raja Mohammad Siddiq Khan, and if: 
she did not possess that status at the time 
of the plaintiffs adoption, it must be con- 
sidered to be invalid. Under the terms: 
of the Will of the late Raja. Mohammad 
Sıddiq Khan (Ex. A) ifany of his -Ranis: 
contracted a` second marriage after his: 
death, she was not to be entitled to any: 
benefit or privilege conferred , on her 
the Will (kisi daja 
wasiyatnama haza se faeda uthane ke muse 
tahaq ma hogi). One ofihe privileges con- 


‘ferred upon the widows of the late Raja 


by--him under the said Will was a right to 


Jake un adoption to him, Rani Cnampa: 


must, therefore, be deemed” to have lost 
that right under the Will, and any sub: 


.Béquent exercise by her of a power confer- 


Area Oommittee of Nanpara, ‘This’ also ' 


corroborates the theory thatthe two were 
husband and wife (P.'R. 724 and.725 and 
Er. A 85). 


Ona review:of the entire evidence om 


the record, my finding, therefore, on this 
issue is that the re-marriage of Rani Champa 
with Sher Mohammad Khan onthe 2ist 
March, 1910, has been established. 
. . Issue No, 3.—This issue relates 

validity or ottierwise of the plaintiff's adop- 


tion, I have already given my finding on. 


issue No. L relating to the facturi of his 
adoption, that question having been decid- 
ed in plaintiff's favour as agreed upon 
by the parties. The validity of the plaint- 
ifs adoption was, however, questioned 


on the ground that it was a bogus and ` 


sham transaetion"'and not actually intend- 
ed to -bs operative. Its invalidity was also: 
urged on the grounds that it was made 
Bubsequeat to the adoption of defendant 


No. 1 when no right to adopt had been left ^ 


io any of the widows of the late. Raja 
Mohammad Siddiq Khan, and that it waa 


to be invalid, "ue f 

A -very ingenious argument was, how- 
ever, advanced by Mr. Hasin Imam, the: 
learned Counsel for the plaintiff, to meet 
this situation. His argument consisted of 


red upon her ‘by the Will, must, be deemed: 


- DG 


effect that on a proper intérpretation ‘of 
the Will, the Raja in case of re-marriage, 
deprived: his widows- only of the rights 


` which he had conferred upon them ‘in 


to the 


respect of his property, but there was 


.nointention on his part to deprive them 


of the power of adoption which was 
really a power given to them for nomi- 


-nating an heir tc him and could ‘not, in 


made by Rani Ohampa after she had ren. 


‘married herself. 


any way, be'considered as a benefit to 
the widows themselves, Such a power 


-might be beneficial for the estate. or for 


the Raja himself but wasin no way benee 
ficial to his widows, I regret I cannot ac- 
cept this contention. The reply of Mr, 
Jianah, the learned: Counsel for defendant 
No. 1, was that the power to dopt was 
equivalent toa power of appointment as 
known under the ‘English Law. A power 
of appointment really meant a right tg 


Dominate a successor with power to trans- 


fer the estate to him, .Such.a right could, 
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not -be considered as merely an obligation 
but, must be considered as a substantial 
power ‘amounting to a privilege conferred 
upon each of the. Ranis under the Will. 
Indeed the -confermentof such a power 
would not mefély amount. to conferment 
of a privilege but toa testamentary gift 
of power in favour ofthe donee, 

I amin fullagreement with this con- 
tention of Mr. Jinnah. The proposition 
is supported by a decision of their Lord- 
ships of the Privy Oouncil reported as 
- Bai Motivahu v. Bai Manubai (2). l 

The power to adopt, i.e, to make an 
appointment should be considered ag a 
power to make a gift of the property in 
place of the testator to the person . appoint- 
ed. This cannot be considered as merely 
amounting to & discharge of à particülar 
obligation but this is a very valuable tight, 
viz., a right to make a gift of the properly 
of the testator to a person in accordance 
with his intentions. A donee of & power, 
when he exercises the said power, must be 
deemed in the eyes oflaw .to transfer the 
property to the appointee. It must be 
considered as equivalent to. transferring 
the property of the testator in favour of the 
persons appointed or adopted. It, therefore, 
&mounts to & disposition of the property of 
the testator under the terms of the Will. In 
the well-known work of *Farwellon Powers" 
(3rd Edition) “a power has been defined as 
an authority reserved by or limited to a 


person to dispose, either wholly or par-: 
tially, of real or personal property either 


for his own ‘bereft or for that of others." 
The donee of a power”, accordingto the 
same author, "has a right: of disposition 


-over the property, subject’ to the power: 


which may be either limited or unlimited, 
according to the terms upon which it is 
granted "—vide page 1, It is, therefore, 


clear thata power amounts to a right of 


disposition in respect ofa particular prc- 
perty. Being aright of disposition over 
a particular property in a particular way, 
it cannot be considered to be merely an 
obligation. It is indeed a very valuable 
right in relation to'a particular property 
and must be considered as equivalent to 
an advantage derived under the Will If 
this view be taken, the power to adopt 
niüst be considered. to be a, benefit or 
a privilege conferred under the Will of the 


(2) 213.709 nt p. 722; 9414.31 C, W, N, 306; 7 
Bat, P,Q, J, 140; 11Ind. Deo, (N a.) 477, 
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late Raja, and under the terms of the 
said Will Rani Champa must be 
deemed to have lost her right to adopt 
when she re-married herself. , 
The second point urged by Mr. Hasan 
Imam was to the effect that the word 
‘widow’ in s. 29 of the Oudh Estates Act (I. 
of 1869), should not be read as meaning 
that a woman, who ismakingan adoption, 
must be at the time of the adoption a, 
widow. lt only means a woman, who had 
beenatone time a widow ofa falugdar, it 
being quite immaterial whether at the time 
of the adoption she happened to be. the 
wife of another man. The suggestion was 
that the fact that a Muhammadan widow 
re-married herself, would not takeaway her 
power of adoption. I regret I am unable ` 
to accept this, contention also. The word. . 
‘widow’ as used in s. 29 of the Oudh 
Estates Act, isin itself a clear expression 
and must be read in its plain meaning, vz ,& 
woman who isa widow, 4. e., whose husband 
has died and who has not been married to 
any other man. In Webster's Dictionary 
we find the meaning of the word 'widow' 
given asa woman who has lost her husband 
again (P. 
2334), The expression cannot obviously 
mean a woman who was once awidow but 
may not be so at the time of adoption. The 
obvious intention of the Legislature is that 
she must be a widow at the time when 
she exercises her power to adopt, If the 
power of appointment is given to a partiə 
cular individual in a certain capacity that 
power must be exercised” by him while 
he .enjoys that particular capacity. If, 
therefore, a widow of a Muhammadan " 
talugdar is given by her husband a power 
to adopt she must exercise that power while. 
she ishis widow., If she has ceased to be. 
his widow by her remarriage with another 
man, the power given to her can no more 
be exercised by her. D i 
Asto the invalidity on the ground, namely, 
that no right toadopt had been left to 
any of the widows of the late Raja 
Mohammad Siddiq Khan after the adoption’ 
of the defendant. No 1, my finding ie that 
the adoption of the plaintiff would only be 
invalid if the adoption of defendant No. 1. 
is found to be valid. The question as 
to the validity of defendant No. 1's adop: 
tion iscontained in issue No. 5 and will 
be, dealt with by me later. Until that 
issue had been decided no finding can be 
given on this part of the issue, It will depend 
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on the finding on issue No.5, If under 
that issue it is found that the adoption 
of defendant No. 1 is valid then clearly the 
adoption of the plaintiff, being subsequent 
to the adoption of defendant No. 1 would 
be invalid. If, however, itis found that 


the adoption of defendant No. 1 is invalid, - 


then obviously the plaintiff's adoption, 
though made subsequently, cannot be 
affected by it. 

Inow proceed to deal with the first part 
of the issue, namely, whether the plaintiff's 
adoption was a sham and bogus transaction 
and not intended actually to be operative. 

The contention of defendant No.1 was 
that the adoption of the plaintiff was 
made by Rani Ohampa purely with the 
object of putting pressure on the Court 
of Wards in connection with her guzara 
and was not a bona fide adoption, The 
evidence in support of this contention con- 
sists of — 

. (1) Mohammad Ahmad Ali, D. W. No. 13, 
(P. R 592). 


(2) Syed Imdad Husain, D. W. No. 14, 


(P. R, 600), and 

(3) Sher Mohammad Khan, C. W. No. 1, (P, 
R. 777), and the entries in Exhibit D. W. 
No. 911 (page 62; (P. R. 493, Part III). 

[The learned Judge then discussed 
the evidence and proceeded:—] 

All this evidence distinctly shows that 
the contention of defendant No. 1 is true. 

3. Sher Mohammad Khan, O. W. No. 1, 
(P. R. 771). l 

I now refer to the evidence of Sher 
Mohammad Khan, O, W, No. 1; (P. R. 777). 
A very direct and pertinent question was 
put to him in cross-examination by the 
Counsel for defendant No. 1 which runs 
as follows: — 

"(Q).—Is it oris it notso that the only 
explanation of your having advised Rani 
Ohampa_ to exercise her power of adoption 
and to adopt a second boy, was that you 
wanted to exercise pressure upon the Court 
of Wardsin the matter of settlement of 
her claim as to maintenance and jewellery, 


and that you wanted also to put Nawab- 


Abdul Karim Khan ina position where 
he could throw pressure on the Court of 
Wards tosettle the claim of Rani Champa 
in regard to her maintenance and jewel- 
lery ?" 


The question was an important one 
Bnd the witness took time to answer it, 


His answer is to be found on P. R. 778 and 


tung as follows:— 
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(A). Yes this is so, The real object 
of executing the deed of adoption was to 
exercise pressure on the Court of Wards 
in settling the claim as to maintenance 
and jewellery, which formed the subject- 
matter of the sale. deed," 

In the face of this evidence it is im- 
possible for me to arriveat any other 
tinding than what I have indicated above. 

On page 457 of Farwell on Powers 
(3rd Edition) the very first rule under the 
Chapter dealing with the fraudulent appoint- 
ments, is given below:— 

“A person having a 
must exercise it bona fide for 


limited power 
the end 


-designed; otherwise the execution is corrupt 


and void." : 

In Duke of Portland v. Topham (3) it 
was laid down by the House of Lords 
that a party having & limited power must 
fairly and honestly execute it, without 
having any ulterior object to be scccm- 
plished, He cannot carry into execution 
any indirect object, or acquire any benefit 
for himself either. directly or indirectly 
(Lord St. Leonards, page 56*). It was 
also laid down in the same ease that 
he (the donee) must aet with good faith 
and sincerity and with an entire and 
single view to the real purpose and 
object ofthe power*and not for the pur- 
pose of accomplishing or carrying into 
effect any bye orsinister object (sinister 
in the sense of its being beyond the purpose 
and intent ofthe power) (The Lord Ohan- 
cellor, page 54*). 

The reply of Mr. Hasan: Imam, the 
learned Counsel for the plaintif to 
the contention put forward on behalf 
of defendant No. l was that the state- 
ment of Sher Mohammad Khan proved 
only what waspassing in his mind, but 
not what was then passing in the mind 
of Rani Champa. His argument was that 
we were really concerned with the purpose | 
of Rani Champa andnot with the motive 
of Sher Mohammad Khan or any other 
person, and that there was no evidence on 
the record to show that when Rani Champa 
made the adoption she did not exercise 
her power bona fide for the end design- 
ed (P. R. 1322). Reference was then 
made to s. 10 of Farwell on Powers 8rd 
Edition, page 484), where it is stated that 
the Court should not advert to motive, 

(3) (1864) 11 H. L. 0. 82; 34 L.J. Ch. 118: 10 Jur, 
(x.s) 501; 10 L. T. 855; 12 W. R. 697; 145 R. R. 20; 
11 E. R. 1242. 


*Pages of (1864) 11 H. L. O.—[Ed]. 


. a different one (P. R. 1322). 


‘referring to .bis motive. The 
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but a distinction should. be drawn be- 
tween-motive, intention or purpose. He 
stated that the meaning of the, rule was 
that if the donee of a power had been. 


given & particular power and exereised 


that power for the purpose, for which 
it was: meant, there was mo point.in 
motive 
which impelled a. donee to exercise a 
power was quite immaterial, and as long 
as:the exercise-of the power -was made 
for the end designed, the exercise should 
be held good. It was, howeyer,. admitted 
that the. exercise must be bong fide, and 
that it. must not beintendéd to be .a 


mere sham, and , bogus „transaction. | It 
was further pointed out that. there , was. 
a. difference. between a: transaction being 
merely-a sham and bogus transaction and 
a transaction. intended to secure its ob- 
ject, but the motive of which was quite 


. In my opinion on the evidence of Sher 


‘Mohammad Khan there can.be no doubt 


that-the real purpose for executing .the 
deed of adoption was to exercise pres- 
sure on the Court of Wards for the .real- 
igation of guzara. of Rani. Champa. I 
am unable to accept the argument that, 


. the statement of- Sher Mohanimad „Khan 


is only evidence -of what, was. passing in. 
his mind but notin that of Rani Champa.. 


Sher Mohammad Khan represented Rani 


Champa throughout the transaction of 
the settlement of her claim with the Oourt 
of Wards. He was acting as. her agent. 
There could be no difference between 
Sher Mohammad Khan and Rani Ohampa 
in the matter. It was indeed the con- 
cern of Rani Champa more than . of 
&ny body else. The step taken was purely. 
for her own benefit, When, therefore, 
Sher Mohammad Khan mentions the real 
urpose of the deed, it is futile to suggest 
that his statement indicates only his pur- 


puse or object but that could not have. 


opinion the purpose of both Sher Moham- 
mad Khan and Rani Champa in executing 
the deed. was not to make the plaintifi’s 
adoption effective, but to put pressure upon 
the Court of Wards: and thus to facilitate 
the settlement of the latter's claim regard- 
iug her maintenance. If the plaintiff 
wanted to disprove this position be could 
have produced Rani Ohampa, who could 
have stated: what her real purpose or 
object in executing the deed was, apart 
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from that of Sher Mohammad Khan. 
Besides, ithas been proved by the state- : 
ments of D. W. No. 13, Mohammad Ahmad 
Aliand D. W. No 14, Imdad Husain that 
Nawab Abdul Karim Khan also under-, 
stood the object of the: decd .to be not 
that his son was actually going to, be 
adopted but the real object, was merely 
to secure a lever to put pressure on the 
Court of Wards for the settlement of the. 
claim relating to the maintenance of Rani 
Champa. Nawab Abdul Karim Khan is. 
a shrewd man of business, has conducted | 
many litigations and has, also. financed. 
several claimants to large estates., It 
would have been quite unnatural on his’ 
part to make the statements, which have 
been atributedto him by these witnesses.. 
If the plaintiff wanted to show that these 
witnesses had not spoken the truth, he, 
c uld have produced his own father, Nawab, 
Abdul Karim Khan, who is his next friend 
inthe present case and responsible for 
the conduet thereof. The absence, there- 
fore, of Rani Ohampa and of Nawab 
Abdul Karim Khan from the witness-box 
is significant and leads to only. one con- 
motive and the 
purpose or object of the execution ‘of the 
deed of .adoption. was what has. been 
stated by Sher Mohammad Khan and the. 
two witnessesnamed above. . 
‘Thave now tosee whether the deed. was. 


‘actually intended to be operative.. The 


evidence that. has been produced leads. 
me to conclude against. the . plaintiff.- 
The very. conduct of Nawab Abdul Karim 
Khan is significant. There is no doubt 
in my mind ‘that there was no point in 
handing over the deed of adoption to the. 
Special Manager of the Court of. Wards.. 
along with the sale-deeds, executed by 
Rani Ohampa, unless the idea was that. 
the real object ofexecuting the deed of, 
adoption. had been secured, in the settle- . 
claim regarding mainten-., 
ance with the Court of Wards. If the. 
object had been to make the adoption: 


effective and to enforce the claim of the, 


adopted boy in regard to the Nanpara 
estate, it would have been most foolish on 
the part of Nawab Abdul Karim Khan to; 
have handed over a documentof such im: . 
portance to the Court of Wards,. the: very 
party against whom that claim was-to be 
enforced. ‘I cannot believe that such “an 
action could have been possible on the: 
part ofthe: Nawab,- Besides: this I “find. 


dee SiS d 
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that the deed hasbeen throughoutin the 
possession ofthe Oourt of Wards and no 
attempt was made at any time either by 


Nawab Abdul Karim Khan or any body" 


else on behalf of the plaintiff to take it 
back from the Court of Wards. People do 
not deal with important documents in the 
mannef in which Nawab Abdul Karim 
Khan isshown to have dealt ` with the 
deed of adoption. When I cleared up 
pleadings in the case and: recorded the 
statements of -the parties, I noticed that 
the plaintiff had not filed the original deed 
of adoption, but only a certified copy of 
it along with his plaint, and had summoned 
the original of it from the defendant No, 1. 
Mr. Wasim, the learned Counsel for de- 
fendant No, l, drew my attention to this 
fact (P. R. 342), and asked me to enquire 
from the plaintiff as to the circumstances, 
under which the document had been 
handed over by the plaintiff ‘or his 
guardian to the Court of Wards, The 
Oounsel for the plaintiff required time 
to inquire about this matter, and after a 
week made a statement before me on the 
8th of November, 1926, that the deed of 
&doption had been handed over to the 
Court of Wards by Nawab Abdul Karim 
Khan, father and guardian of the plaintiff, 
when the question of arriving at a com- 
promise inregard to the maintenance to 
be paid to Rani Champa was being 
settled with the Court of Wards (r. R. 
082). He stated that the Court of Wards 
wanted to see the document in order to 
find out whether Rani Ohampa had trans- 
ferred any right of hers to the adopted 
‘son, and it was for this purpose that the 
document had been handed cver to the 
Oourt of Wards. He further stated that 
the Oourt of Wards was subsequently 
written to several times asking for the 
return of the said document, but it did 
not do so. Itis surprising to find that 
no evidence has been given on the plaint- 
iffaeile to substantiate these allegations, 
Tne best person, who could have deposed 
as to the ‘circumstancés under which the 
document had been handed over to the 
Special Manager, Uourt of Wards, was 
Nawab Abdul Karim Khan himself, who 
admittedly handedover that document to 
the Court of Wards. He has not, however, 
been produced. The allegation, therefore, 

remains unproved. 
Besides this I must note one more point, 
Which appears to me {9 corroborate the 
kd l 
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story put forward on behalf of defend- 
ant No. 1, that it was never the intention 
of Rani Champa or of Nawab Ahdul 
Karim Khan that this should be an 
effective ceed. The deed of adoption was 
executed in 1914, Nothing was, however, 
done forthe adopted son on the basis 
of that deed. Ifit wag really intended 
to be effective a8 a deed of adoption, the 
sattlement of Rani Ohàmpa's claim would 
have had nothing to do with it, One 
should have expected that a suit on behalf 
‘of the plaiotiff would have been launched 
at once for the Nanpara estate. The estate 
is & most valuable one in Oudh bringing 
an annual incomeof not less than rupees 
fifteen lacs. It is difficult to believe that 
aman like Nawab Abdul Karim Khan 
would have slept over the matter and 
allowed his own son's claim to the 
Nanpara estate remaining unenforced fot 
such along time. The dispute with the 
Court of Wards in regard to Rani Champs'a 
claim, was settledin 1918 and for over? 
years nothing was done to enforce the 
claim under that deed. It is only in 
September 1925 that a notice was given 
to the Courtof Wards on behalf of tha 
plaintifi—vide para. 13 of the plaint, P, R 
3. Even then the deed was allowed to 
remain in the possession of the Court of 
Wards. Under these circumstances I am 
compelled to hold that the adoption of 
the plaintiff was never intended to be 
actually operative, In my opinion it waa 


‘merely a bogus and sham transaction . 


resorted to for the purpose of putting 
pressure upon the Oourt of Wards in 
order to get the claim of Rani Champa as to 
‘maintenance settled, 

My finding on this issue is, therefore, 
against the plaintiff, . 

Issue No. 6.—This issue relates to tha 
validity or invalidity of deiendant No. 1's 
adoption, and is an important issue in 
the case. The validity cf his adoption 
was challenged on three grounds:—. 

(a) That it was not made by Rani 


‘Saltanat Begam within the time prescribed 


for her to make an adoption under the 
Will of the late Raja Mohammad Siddiq 
Khan;  ,. KA 
(b) thatit was made by her forcorrupt 
motives, since she received a sum of 
Rs. 32,000 as a consideration for it; and 

c) that it was bad, because defendant 
No.1 belonged to the Qoli family, & 
member of which could ret be adopter 
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^ onder the terms of the Will [of tke late 
aja; ; 
(d) adoption invalid because not made at 
the proper time. ; ' 
The case setup by the plaintiff in paras. 
6, 7 and 80f the plaint (P. R. 2) is that 
under the terms of his Will, tbe late 
Raja Mchammad Siddiq Khan had fixed 
& specific period for each of his widows 
to adopt ason within that period, thetime 
allotted to them being asfollows:— — . 
From 30th December, 1901, 4. e, the date 
of the death of the Raja upto 29th Decem- 
ber. 1909, (Rani Nasim Sahri). ME 
From 30th December 1909 to29th Decem- 
ber, 1911, (Rani Saltanat Begam), 
From 30th December 1911to 20th Decem- 
ber, 1913, (Rani Dilafza), and 
From 30th December 1913 to 29th 
December 1915 (Rani Champa), oon 
. The contention of the plaintiff, there- 
fore, is that the adoption of defendant No. 1 
‘took place on the 9th March, 1909, and 
consequently the adoption was not made 
within the period fixed for Rani Saltanat 
Begam and it was, therefore, invalid. The 
same case was set up on behalf of the 
plaintif in oral pleadings when the Counsel 
for the parties made their statements before 
meon the lst November, 1926, (P. R. 336). 
The reply to this on behalf of defendant 
o. l as contained in, para, 24 of his 
written statement (P. R. 279) and in theoral 
leadings (P. R. 337) was that Rani Nasim 
ahri had, after the death of Raja Moham- 
mad Siddiq Khan, re-married herself to 
Mohammad Sultan Khan on the night 
between 9th and 10th May, 1908, relinquish- 
ing all her. rights which she was to enjoy 
under the Will Besides, the Will of. the 
Raja provided that ifany of his widows 
- ge-married herself, she was not to enjoy 
‘any -privilege or benefit conferred on 
"her under the Will, Rani Nasim Sahriby 
her re-marriage, therefore, ceased to be ihe 
widow of the late Raja, and it wes ro 
more open to her to make an adop- 
tion, her power to adopt having been ex- 
tinguished altogether. Under the circum- 
‘stances, Rani Saltanat Begam’s power to 
adopt, it was contended, had been accelerat- 
‘ed and she was, therefore, competent to 


‘adopt defendant No. 1 atthetime wLen. 


&he did. í 
The decision of this question, it is 
.Obvious, turns on the interpretation of the 
ill 


‘ lli. ' x 
> Before proceeding to interpret the Will 
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of the late Raja Mohammad Siddiq Khan 
I may ‘state what principles should be 
borne in mind while interpreting a Will. 
A number of authorities was quoted before 
me onthe subject of interpretation. It : 
would be enough to quotethe following four 
rulings of their Lordships of the Privy Coun- 
ciland one of a Bench of the late Court of ` 
the Judiciai Commissioner of Oudh on the 
aforesaid point :— 2 
(1) Gurusami Pillai v. Sivakami Ammal 


(2) Indar Kunwar v. Jaipal Kunwar» 


(3) Venkata Narasimha Appa Row v. 


. Parthasarathy Appa Row (6). 
. (4) Sher Bahadur v. Ganga Bakhsh Singh 


: (6) Muhammad Yaqub Khanv. Muhammad 
Shahid Ali Khan (8). a" 

In the ease reported as Gurusami Pillai 
v. Sivakami Ammal (4) there was a Will 
before their Lordships for interpretation 
in which there was a provision that if 
both the daughters of the testator had 
issue, they should divide the property 


.equally, and those who had noissue shall 


enjoy the income for their lives only, while 
those that had issues, shall enjoy the whole 
property: One ofthe daughters had an issue, 

ut had predeceased the mother. The - 
High Court of Madras decided that the 
said daughter, in accordance with the Ee 

t was : 


Council in appeal against the judgment of 
the High Court that the said daughter was 
not entitled toan absolute estate because’ 
she had not left any children surviving 
her. Thecontention was rejected by their 
Lordships ofthe Privy Oouncil, who re» 
marked (page 127*) that the words being . 
“having issue" it was impossible to construe . 
them as equivalent to leave issue". Their . 
Lordships furtker remarked’ that a Will 


(4) 22 I. A, 119 at p. 127; 18 M. 347; 5 M. L. J. 106; 
6 Sar. P. O. J. 610; 6 Ind. Dec. (xw. 8.) 591 (P. O.). 

(5) 15 I. A, 127 at p. 147; 15 O 725; 12 Ind. Jur 377; 
5 Sar. P. O. J. 150; Rafique and Jackson's P. C. No. 
102; 7 Ind. Dec. (N: s.) 1067 (P. O.). . 

(6) 21 Ind. Cas. 3398; 411. A. 5l at p. 71; 17 O. W.N. 

1221; 14 M. L., T. 259; (1913) M. W, N. 701: 25 M. L.J, 
836; 18 O L.J. 393: 15 Bom. L. R. 1010 (E. O.).. 
' (7) 22 Ind. Cas 293; 36 A. 101 atp. 116; 18 0. W: 
N. 401; 15 M. L. T. 169; (1914) M. W. N. 184; 12, A. L. 
J. 188; 26 M. L. J. 291; 18 C. L. J, 277; 10. Lid. 169; 
17 O. O. 68; 16 Bom. L, R. 300; 41 I. A, 1 (P, 02). : 

(8) 67 Ind. Cas 556; 250, C, 21; 9 O.:L, ds 160 at P 
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ought to be interpreted according to the 
plain meaning ofthe words, and that no 
interpretation should be put upon it which 
could suit the events as they had happen- 
ed. The sound principle of construction, 
according to their Lordships, was that 
where language of a Will was clear and 
consistent it should receive its literal con- 
struction, unless there was something in 


the Will itself to suggest a departure 


from it, The judgment of their Lordships 
in this case was delivered by Lord Hob- 
house. . ; 

Tn the case reported as Indar Kunwar v. 
Jaipal Kunwar (5) their Lordships of tbe 
Privy Council had to interpret the Will of 
the late Maharaja DrigbijaiSingh of Balram- 
pur (Oudh) and the point in dispute was 
relating to the real meaning of the expres- 
sionof ‘Maharani Saheba’ according tothe 
true construction of the Will, Their Lord- 
ships remarked that it would not be pro- 
per for them to admit extrinsic evidence 
of thetestator's intentionsand the difficulty 
created by the particular expression 
ought to besolved by adopting the con- 
struction which bespeaks a reasonable and 
probable intention on the part of the 


testator and rejecting that which would 


indicate an intention unreasonable, capri- 
cious, and inconsistent with the testator’s 
views, as evidenced by his conduct and 
by the dispositions of his Will, which were 
not open to controversy (page 141°). The 
judgment of their Lordships in this case 
was delivered by Lord Macnaghten, 

. In the case reported as Venkata Nara- 
simha Appa Row v, Parthasarathy Appa 


Row (6) their Lordships had to interpret & 
particular Will to find out the true inten- 


tion of the testator and observed (pages 70 
and 711) that in all cases the primary duty 
of a Court was to ascertain from the langu- 
age used by the testator what were his 
intentions, which meant to construe the 
Will It iatrue, they said, thatthey are 
entitled and bound to bearin mind other 
matters than merely the words used, 
'l'hey must consider the surrounding 
circumstances, the position of the testator, 
his family relationships, the probability 
that he would use words in a particular 
sense and many other things which are 
often summed upin somewhat picturesque 
figure: “The Court is entitled to put itself 
into the testator's armchair.” Their Lord- 
> #Page of 12 I. vus : 
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ships further observed that among such 
surrounding circumstances, which the Court 
was bound to consider, none would be 
more than race and religious opinion, 
and the Court was bound to regard as 
presumably (and in many cases certainly) 
present to the mind of the testator in- 
fluences and aims arising therefrom, But 
all this, according to them, was solely as 
an aid to arriving at a right construction of 
the Will and to ascertain the meaning of 
the language when used by that particular 
testator in that document but in so inter- 
preting the Will the Court should not add 
anything to the dispositions contained in 
the Will. The Will must be considered as it 
stands and not as it would stand after 
something has been added to it. The 
judgment oftheir Lordships in this case 
was .delivered by Lord Moulton, | 

In the case reported as Sher Bahadur 
v. Ganga Bakhsh Singh (7) their Lordships 
laid down the rule (page 116) that the true 
rule of decision was to ascertain the wishes 
and the intentions of the testator as reveal- 
ed by the language of the particular instru- 
ment, viewed through the light of the cir- 
cumstances, which surrounded the testator 
at the time when he made the Will, The 
judgment of their Lordshipsin this case 
was delivered by Lord Atkinson. 

In accordance with the rules of law laid 
down by their Lordships of the Privy 
Council in the above«mentioned cases, tha 
learned Judges of the late Court of tha 
Judicial Commissioner of Oudh in the case 
reported as Muhammad Yaqub Khan v. 
Muhammad Shahid Ali Khan (8) remarked 
that in all cases the primary duty of a Court 
was to ascertain the true intentions of a 
testator from an examination of the entire 
Will, The Court was, in fact, entitled to put 
itself into the testator's chair and ray, have 
ing regard to the language used in the 
different clauses, when read together, what 
the true intention of the testator was, 

Bearing these principles in mind I new 
proceed to interpret the Will. 

The Will of the late Raja Mohammad 
Siddig Khan is printed on pages Ito 
XXXIX, (Part III) of the plaintiff's docu 
ments. On pages Ito XXIII is to be found 
the translation of the said Will, on pages 
XXIV to XXVIII tbe transliteration of the 
Will in Roman characters and on pages 
XXIX to XXXIX is the Will printed in 


Urdu, the lengusge in which it Actually 
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stands, Thedoeument is marked as "Ex. A.” 
I proceed to | give the ‘substance of its 
material and relevant portions as below :— 

[The learned Judge recited cls. lto 10 
of the Willand proceeded :—] 

_ Then follows one of the most important 

conditions of the Will that if any of his 

widows contracted a second marriage after 

his death; she was not to be entitled to any 

benefit under the Will (kisi dafa wasiat- 

non haza sefaeda uthane ke mustahag na 
0g. i l 


Reading the Will, as Ido, three things 
Beem to meto be quite cleari— . 

(1) That the condition laid down in cl, 4 
of the Will as to adoption. within 2 years of 
the death -of.the Raja was obviously. to 
apply to the first Rani, 1. e Rani Nasim 
Sabri as long asshe was alive.. It could not 
apply if she died whether. during the life- 
time of the Raja or after- his death without 
making an adoption. This is. clear from cls. 5 
and 6 of the Will. The said period of 2 years 
was given to her obviously. with the object 
, that she. might be .able.to. select a good 
suitable boy according to her choice, 


..(2) Thatifshe died at any time after the 
Raja's death without making an adoption, 
the second Raniwas at once to come. into 
‘possession and become ertitled to make an 
adoption subject to the aforesaid conditions, 
meaning thereby theconditions laid downin 
ol. 4, viz., that the boy must be of the Sunni 
sect and under 10 years of age and should 
not belong either to the Quli family or tothe 
family of Rani Qamar Zamani Begam, The 
word . “sharait--bala” do not include the 
condition as to the time during which the 
second Rani is to make the adoption, 4. e., 
after the expiry of 2 years fixed for the first 
Rani, because in cl. 5 where this coridition 
is laid down, the condition as to the time 
for the second Raniis laid down tor the 
first time, In cl.4itis merely stated that 
the first Rani isto adopt within the period 
of 2 years of the death of the Raja. It, 
therefore, appears to me that if Rani Nasim 
Sabri diea within 2 years of the death of 
the Raja the second Rani was at once to 
come into possession and could immediately 
exercise her right of adoption without 
waiting for the expiry of 2 years counted 
from the Raja's death. There would 
obviously be no point in providing for such 
a waiting in taar case. She, i: e., the second 
Gani, would, however, have to wait for the 
gapity of tha period of two yeara, if the first 
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Rani remained alive for that period after 
the death of the Raja. 

(3) That the power to adopt was given by 
the Raja to all the Ranis from the very 
beginning, but they were to exercise it only 
subject yo certain conditions, otherwise 
the provisions contained in cl. 6 of the Will 
would become meaningless, and incapable 
of being enforced, 

To put itin a nutshell, the condition of 
two yearsstated in cl. 5 applies only to the 
case falling under the clause, but it cannot 
apply toa case falling undercl. 6. Ifit 
were sò, then it would lead to absurd 
results, which could not have been the 
intention of the testator. Only that inter- 
pretation must be placed upon his Will, 
which is reasonable and not one which 
would tend to defeat vis real object. lt 
appears to me to be clear from the Will that 
the Raja was anxious that a provision should 
be made for the appointment of his succès- | 
sor, He did not want that any of his Ranis 
should be permanent and absolute owners of 
Nanpara estate. Even the first Rani (Rani 
Nasim Sabri) was given only a life-estate. 
Other Ranis were allowed to retain the 
estate only tillthey made an adoption, None 
of them was given any power of transfer. 
The successor to the estate was to be either 
a son born to the Raja from any of his four 
Ranis or a son adopted to him by any one 
of them. The interpretation, which would 
result in taking away the power of adoption 
from the Ranis and thus leaving the estate | 
without a successor, should, as far as 


possible, be avoided. In order to puta true . 


construction on the Will we must, as stated 
above, put ourselves in, the position of 
the testator as far as it is possible for us to 
do, Supposing for argument’s sake that the 
period of two years specified for each of the 
Ranis under el. 5 be made applicable even 
when one of them succeeded to the estate on 
the death of the Rani previously mentioned 
inthe Will,it would be clear thatin the case 
of the last surviving Rani she could not 
exercise the power of adoption till the 
expiry of six years from the death of the 
late Raja, although the previous three Rania 
might have died soon atter the death of the 
Raja, and although under cl, 6 of the Will 
she was to adopt within twoyears of her 
coming into possession. In short,if such a 
Construction were tobe placed on the Will, 
it might happen thatal) the four Ranis 
might die before the time limit fixed for. 
them might arrive, without Having madu 
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any adoption at all, which would be defent- 
ing the veryintention of the testator. The 
real object of the Raja was, 
indicated above, to provide for the nomina- 
tion of a successor to his estate, in case he 
left no. male issue and the object of 
giving each Raniatime limit of two years 
under cl. 5of the Will was to give her a 
period during which she could select a 
suitable boy whom she would like to adopt, 
This was also necessary in view of the fact 
that he had four Ranis and had given each 
of them power to adopt, and that there 
might beno clash among them by each of 
them exercising her powers to adopt at one 
and the same time. Where, however, the 
previously mentioned Rani had died, there 
would be no point in making a subsequently 
mentioned Rani to waittill the expiry of the 
period prescribed for the former. There 
could be no risk ofsuch a clash. Besides 
this, such a construction would also give rise 
toa conflict between els. 5 and 6 of the Will, 
According to the suggested construction of 
cl. 5 a Rani, though succeeding under cl. 6 
and authorised to adopt within two years of 
her succession, would bave to wait till the 
period prescribed in el. 5 for the previously 
mentioned Raniexpired. The conflict would 
be between her right toadopt within the 
period of two years from the date of succes- 
sion as provided incl. 6 and her right to 
adopt being at the same time postponed till 
the expiry of the period prescribed for the 
previously mentioned Rani under cl. 5. I 
would like to make my meaning still clearer 
by taking the example of the fourth Rani 
mentioned in the Will. Supposing the first 
three Ranis died without having, made an 
&doption within one year from the date of 
the death of the Raja, then according to 
el 6 of the Will she would be entitled to 
succeed to the entire estate for a period of 
2 years and to adopt within that period. She 
would not, however, be able to exercise her 
power to ad ‘pt within this period if she had 
to wait till the expiry of the period of six 
years which would be the limit of time 
prescribed for the three Ranis under cl. 5, 
It, therefore, appears to me that the period 
of two years fixed for each Rani under el. 5 
is quite different from the period of 2 years 
fixed under cl. 6. I am, therefore, of opinion 
that if the first Rani, i. e, Rani Nasim 
Sahri, died soon after the death of the Raja, 
the second Rani, 1. e, Rani Saltanat Begam, 
would be entitled, according to cl. 6 of the 
Will, to succeed at once to the possession 
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of the estate for two years and eould 
exercise her power to adopt within this 
period waiting for the expiry of the period 
of two- years which had “been given to tho 
first Rani, 1. e., Rani Nasim Sahri under cl. 3 
of the Will, for making an adpotion. In- 
deed, as already stated, there would ba na 
point in imposing such a restriction, 

Keeping this construction of the Will in 
view, it was argued on behalf of defendant 
No. 1 that; in the case of any of the widows 
of the Raja, re-marriage by her shoald be 
deemed equivalent to her civil death. After 
re-marriage she could no more be reckon- 
ed as the widow of the Raja and for all 
praotieal purposes she must be deemed to 
be civilly dead. Under cl. 10 of the 
Will a widow ofthe late Raja, if she re- 
married herself, was to lose all the powers 
and privileges that had been conferred 
upon her under the Will. On her re-mar- 
riage her power to adopt must be consider- 
ed to have been extinguished, rather to 
have necessarily been brought to an end, 

This contention was met on the plaint- 
iff sidein two ways. Firstly, by interprete 
ing the Will as consisting of: two portions, 
one the testamentary portion -and the 
other the portion relating to conferment 
of the authority to adopt. It was stated 
that cl. 10 could only apply to the 
privileges conferred upon each of the Rania 
under the testamentary portion and not 
to any power given to her under the other 
portion. Secondly, by interpreting, as ale 
ready -stated, the word ‘widow’ used in 
8. 29 of the Oudh Estates Act ‘I of 1869) 
under which a widow of a Muhammadan 
Taluqdar derived her power to adopt, ta 
mean a lady, who bad once been a widow, 
though she may have subsequently re-mare 
ried herself. . 

Regarding the first contention: I have 
already expressed my opinion in the 
earlier portion of this judgment that a 
power to adopt really means a power to 
nominate a successor, which again could 
only mean power to give the property of 
the testator to whomsoever the donee of 
the power liked, subject, of course, to the 
conditions and restrictions laid down by 
the testator. Sucha power could not be 
considered tobe merely an obligation andnot 
a privilege. The argument has onlyto be 
stated and to be rejected. Besides, a testa- 
mentary documentmay contain two portions, 
one a descriptive portion ‘and the other 
operative portion conferring upon the 
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testator's widow authority to adopt, but: 


this cannot, jn any way, detract from the 
character of the document as a Will. In 


‘short provision in the Will giving the 


Gevigee power to nominate a successor 
does not destroy the testamentary character 


- ofthe document. Indeed, such a provi- 


gion is most commonly found both in the 


‘Wills executed in this country as well as. 


in England. Such instances are to be 
found in several reported cases, which 
have gone up in appeal from this Province 


''to their Lordships of the Privy Council, 
. One of the recent cases 


is the ease of 
Mata Prasad v. Nageshar Sahai (9). I am, 
therefore, of opinion that the Will in dis- 
pute is throughout a document of a testa- 
mentary icharacter and cl. 10 fully 
applies to the power conferred upon the 


- widows of a Raja to make an adoption. 


Regarding the second contention also I 
may state that I have already expressed 
my opinionin a previous portion of this 
judgment. — In my opinion a widow must 
mean a widow and nota widow who has 
already re-married herself. The meaning 
of the word ‘ widow’ in the English langu- 
age is a lady whose husband is dead 
and who has not re-married. In s. 29 of 
the Oudh. Estates Ach a widow of a 


Muhammadan ‘talugdar is given power to 


adopt & son, just as if she had been a 
Hindu widow, Re-marriage is not sanction- 
ed by Hindu Law. In any case the law, as 
it is “now understood, does not allow re- 
marriage. According to the notion of the 


‘sages responsible for the: Hindu Law, a - 


Hindu lady, after the death of her husband, 
remains for alltime. to come a widow and 
widow alone. I am fully aware that the 
British Government has now allowed a 
Hindu widow to re-marry herself under the 
Hindu Widow's Re-marriage Act: (XV of 
1856). That Act also, though legalising 
the marriage of a widow, expressly declares 
—vide 8.2 of the said Act—that by her 


'gecond marriage she forfeits the interest 


possessed by berin her previous husband's 
estate, which then passes to his next heir 
‘as ifshe were dead. It is, therefore, clear 
that when the Legislature laid down that 
a Muhammadan widow was only to exer- 
cise the right of adoption, just as ifshe 


(9) 91 Ind. Cas. 370; 3 O. W. N.1; 52 I. A. 398: A, 
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were a Hindu widow, it meant to clearly 


lay down that she must be a widow at 
the time of the exercise of that power. It 


is an elementary principle of law that if 


the power of appointment is given to a, 
particular individual because he happens ta 
enjoy & certain capacity, that power must . 
be exercised by him, while he enjoys that. r 
particular capacity, I am, therefore, un- 
able to accept the argument put forward 
on behalf of the plaintiff, I have na 
hesitation in holding. that just as on her 
re-marriage a Hindu widow is considered ta 
be in the eyes of law civilly dead, so far 
as her husband’s property is concerned, 
so must also the widow of a Muhammadan 
taluqdar be: considered to be civilly dead, 
if she re-married herself so far as her 
power to adopt is concerned. | - 

If, therefore, the effect of Rani Nasim, 
Sahri’s re-marriage was that for all practical 
purposes, so faras the late Raja Moham- 
mad Siddiq Khan was concerned, she was 
to be considered as dead, Rani Saltanat 
Begam, the second Rani, would at once 


become entitled to take possession of the 
‘estate and to exercise her power to adopt. 
conferred on her under the Will and to 


remain in possession, of the estate till - 
the adoption had actually taken place. 
To put it briefly: the power of adoption 
possessed by Rani Saltanat Begam would 
become accelerated and capable of being 


‘exercised at once without waiting for the 


expiry of the period of two years, laid 
down incl. 5of the Will, 

Mr. Jinnah, the learned Counsel for 
defendant No. 1, who argued the case with 


great ability, laid before me two more 


positions for consideration. The first posi- 
tion was that, if on an interpretation of the 
Will, Rani Saltanat Begam be considered ` 
as possessing an authority to adopt, but 
capable of exercising it only on the 
happening of a contingency, which in this 
particular case, was the expiry of two years 
from the date of the death of the Raja, 
the exercise of the power even before the 
expiry ofthe said period was valid. He 
contended that if the power was exercised 
by her before the happening of the con- 
tingency it should. even then be considered : 
in law as a good and valid exercise of 
power, if the contingency had actually 
happened. In short, the argument was 
that Rani Saltanat Begam’s adoption, 
though made before the expiry of two 
years, would not on that ground be deem 
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ed to be necessarily invalid, but should 
remain in doubtful suspense till the expiry 
of the two years from the date of the death 
of the Raja. The moment the said period 
had expiredand nobody had been adopted 


by the first Ranithe adoption by her would - 


become valid— vide Farwell on Powers (ard 
Edition), Chap. V, s. 9, page 166. 

The second position was that if Rani 
Saltanat Begam be held to bea contin- 
gent person, who could only be considered 
to have the power of adoption on the 
happening of a particular contingency, even 
then a general power of appointment pos- 
sessed by her could be exercised by her, 
if in the event she proved to be the person 
actually entitled to exercise the power. In 
short, the argument was that, if RaniSaltanat 
Begam was to be considered as a contin- 
gent person, to whom the power of adoption 
was given on the happening of a particular 
contingency, she could in law have con- 
verted herself into.a raal person before 
the happening of the contingency. As 
long as the contingency did not happen, 
she was only to be treated asa contingent 
person, and the exerciss of the power of 
appointment by her would be liable to 
bscome infructuous in case the contingency 
never happened; but the moment the 
contingency happened, and she became a 
real person entitled to exercise the power 
of appointment, the exercise would becoms 
valid; and the mere fact that the exercise 
of that power had been made by her prior 
to her becoming a real person cannot destroy 
the validity of an aet done in pursuance 
of the legitimate exereise of the power of 
appointment, which had been conferred 
uoon her—vide Farwell on Powers (3rd 
Edition), Ohap, V, s. 14, page 179. 

I will now proceed to examine both of 
these positions. : 

As to the first position, it was nointed 
out that under s. 9 of Farwell.on P»wers, 
paga 166, ib was necessary to determine 
whather the power to adopt hal been given 
ta the Ranis as persona designata from the 
vary beginning. I fully appreciate that posi- 
tion because, ifa poweris. not to arise 
until a future contingent event happsas, or 
until a condition is fulfilled, it cannot be 


exercised until the event happens, for. 


until then it hasin fast no existence. It 
is, however, in each casa a question of the 
construction of the instrument creating the 
power, whetherthe existence of the power 
is conditional on the happening of a cone 
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tingency or the fülülmant of the condition: 
in which case it cannot be exercised at 
all, until it comes into existence, or whee 
ther the power exists in any event and can 
be exercised, although the exercise of the 
power can have no operation unless and 
until the contingency happens or the con- 
dition is fulfilled. For this purpose we 
have to interpret the Will. If, on its correct 
interpretation, we find that the Will pre- 
sently gives power to Rani Saltanat Begam 
to adopt, but she isonly to exercise that 
power on the happening of a contingency, 
which in this case was the expiry of twa 
years coupled with the fact of Rani Nasim 
Sahri having made no adoption, then the 
exercise by her of the said power, but before 
the expiry of two years, would be valid 
provided the contingency happened, viz. 
the period of two years expired and Rani 
Nasim Sahri did not adopt. I have already 
given a brief summary of all the provisions 
contained in the Will. It appears to me 
that the Raja had given presently to each 
of his four Rapis as persona designata 
power to adopt. To put any other inter- 
pretation would make cl. 6 of the Will 
meaningless. To make it really operative 
such a position has necessarily to be taken, 
To make my meaning clear if the power 
to adopt is not coffsidered as having been 
presently given to each ofthe Ranis, how 
could. one of them in case she succeeded 
to the estate on the death ofthe previous 
Rani, make an adoption within the terms 
of cl, 6, I have already pointed out that 
to ask her to wait tillthe expiry of the 
period of the two years given to the pre- 
viously mentioned Rani, in case that Rani 
had died without exercising the power of 
adoption, would have no meaning at all: 
and it would be imposing an unnecessary 
fetter on her exercise of the power, which 
might result in her not being able to make 
an adoption atallin spite of the fact that 
ghe might have all the time liked to do so 
under cl. 6 It might also resultin this. 
that she might not’be able to exercise 
the power at all, because it might 
happen that she herself might die before 
the period fixed forthe previously men- 
tioned Rani expired. Such a position, in 
my opinion, was never contemplated by 
the late Raja while executing his Will. I 
am, therefore, of opinion thai, on a proper 
interpretation of the Will, especially of cl. 
6, each ofthe Ranis wasa persona desig- 
nata presently given power to adopt, By 
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this “it is nob meant that all the Ranis were 
to exercise their powers simultaneously, 
but only one was to exercise the puwer 
after the other had failed to do so. If 


authority is needed for the proposition, it : 


isto be found inthe caseof Bijoy Krishna 
Karmakar v. Ranjit Lal Karmakar - (10) 
confirmed on appeal in Ranjit Lal Karma- 
kar v. Bejoykrishna Karmakar (11), In 
Wendaforde v. Garrice (12) it was held that 
where a power is given to a designated 
person to be exercised upon a contingency, 
it may be executed before the happening 
of the contingency and the execution will 
be followed on the subsequent happening 
of the event. In Johnson v. Touchet (13) 
the donee of a power of appointment, to be 
exercised onattaining twenty-five years of 
age, and “not before," married at twenty- 
three; and by her marriage settlement 
covenanted that she would appoint when of 
the prescribed age. The donee attained 
the age of twenty-five years, but died 
without having executed any appointment. 
It was held that the covenant was in 
equity a valid execution of the power, 

It, therefore, appears to me that the 
adoption of defendant No, 1 by Rani Sal- 
tanat Begam, though made prior to the 
expiry ofthe two years from the Raja's 
death, became valid onethe expiry of the. 
paid two years, because Rani Nasim Sahri 
never exercised her power ofadoption. If 
she had done so, as she could, provided 


phe had not re-married herself, the. adop-. 


tion of defendant No. 1 would have become 
jnfructuous. This, however, did not take 
place and the adoption of defendant No. 
1 became a valid exercise of the power of 
adoption possessed by Rani Saltanat Begam 
underthe Will of the late Raja. 

At to the second position, it was pointed 
out that the power of appointment under 
a. Will mentioned in s. 14 of Chap. V of 
Farwell on Powers (page 179) must be a 
general power of appointment and not a 
limited power. It was urged that the power of 
appointment given to the Ranis .under the 
Will of the late Raja was limited and nota 
general power, and being a limited power 
it could not be exercised until the person 
to exercise it had been determined—vide 

Farwell on Powers, 3rd Edition, page 183. I 


(10) 12 Ind. Cas. 460; 38 O, 694. 
(11) 14 Ind. Cas. 17; 39 C. 582; 16 O. W., N. 440. 
(12) (1871) 5 1r. Eq. 486. 
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have, therefore, to seo whether the power to 
adopt under the Will of the late Raja wag 
a general power or alimited power, The 
distinction between the two is to be found 
in Farwell on Powers (8rd Edition) on 
page 8, from where I quote the following 
passage } . 

* Powers may be either general or limited, 
General powers are such as the donee can 
exercise in favour of such person or per- 
sons ashe pleases, including himself, 
Limited powers, which are sometimes also 
called special powers, are such as the donee 
can exercise only in favour of certain speci- 
fied persons or classes." 

I have now to determine whether the 
power conferred by the Raja upon hia 
Ranis under his Will can be called a limit- 
ed power. It has been held that a power 
to appoint whomsoever the donee pleases 
to appoint except A is to be deemed a 
cae power—vide Edie v. Babington 

14). 

Ín the present case the power of ap- 
pointment could be exercised in favour of , 
every Sunni Muhammadan boy except that 
of the Quli family or of the family of 
Qamar Zamani Begam. I am of opinion 
that in spite of this restriction the power 
should be considered a general power. 
The.mere fact that the Raja excluded cer- 
tain persons from the list of appointees, 
would not make the power a limited one, 
There remained millions of Sunni boys, 
who could, as, contended for by Mr. Jinnah, 
fall under this description. If it had been’ 
provided in the Will that the adoption 
could be made only out of the boys belon g- 
ing tothe Quli family or the family of 
Qamar Zamani Begsm, the power might 
have been called a limited power. It wes 
urged on behalf of the plaintiff that the 
power under the Willshould be deemed to 
be a limited power, because it was exere 
cisable. only in favcur:of a certain specified, 
claes. In English Law the word ‘claes’ 
hasa peculiar meaning. In Stroud's Judi- 
cial Dictionary (Edition 18520) we find the 
word ‘class’ defined on page 131 ss fol- 
lows :— 

“A number of persons are popularly 
eaid to form a ‘class’ when they can be 
designated by some general name as 'child- 


‘ren’, ‘grandchildren’, or ‘nephew’. 


I can very well understand if it be 
argued that the members of the Quli family 


(14) 3 Tr. Oh. R. 568, 
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ban heconsidered to be a class, since 
they would all be grandchildren of great- ` 
grandchildren of Nawab Mehdi Quli Khan, 
but I eanaot understand that. the entire 
Sunni world, excluding members, of Qali 
family, can be considered to be à ‘class,’ 

ae Blight v. Hartnoll (15), Fry, J., observ- 
ed: 

“I think that where a power of appoint- 
ment amongst aclass of people is given, the 
Bppointor must know the class—must be 
able to ascertain theolass amongst whom 
he or sheissoto divide the property. It. 
is adiscretionary power to be exercised 
with reference to the respective circum- 
stances and merits of the persons who are 
to tako, and that cannot be exercised where 
the persons are not known. To use an 
illustration which I put during the course 
of the argument, if a power were given to 
A to appoint amongst his children who 
should beliving at the return of B from 
Rome, and that was exercised by A before 
B returned from Rome, it appears to me 
to be a bad exercise of the power. Now 
that is exactly what happened here. Mrs, 
Ohristiana Hartnoll was to give it amongst 
the grandchildren surviving: the payment 
off of the mortgages and annuities, and she 
purported todo that before either one or 
the other had been satisfied. The gift, 
therefore, is, in my judgment, bad." — - 

On the analogy of this case we can say 
that ifthe power had been direoted to be 
exercised in favour ofonly & member of 
the Quli family after the expiry of the two 
years from the death of the testator and 
f the power had been exercised before the 
expiry of two years, the exercise would 
have been bad because the donee of the 
power would not have known his ‘clags,' 
But where the power was to be exercised, 
as inthe present case, in favour of any 
Sunni, except one who belonged to the 
Quli family .or to the family of Rani 
Qamar Zamani Begam, the donee (Rani 
Saltanat Begam) knew her class very well 
and if she exercised her power of appoint- 
ment before the happening of the contin- 
gency, it was good exercise, provided the 
contingency happened. I am, therefore, 
of opinion that the adoption of defendant 
No. 1 by Rani Saltanat Begam, even if she 
be considered tobe a contingent person, 
was good because the contingency did ac- 

(15) (1882) 19 Ch. D. 294 at p, 331; 51 L, J. Ch. 162; 
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tually happen, and om the happening of 
that contingency she turned out to be the 
real pereon, 

I think it would be quite proper for me 
at this stage to sum up the position which 
was taken up by Mr. Jinnah, the learned’ 
Counsel for defendant No. | in his argu- . 
ments, & position with which I agreeon the 
whole. 

The position was :—All the widows of. 
the late Raja were vested presently with 
& power to adopt and the conditions provid- 
ed in the Will only related to the exer- 
cise of those powers and not to the con- 
tingency of the same. Rani Saltanat Begam, 
being a person, who was vested with such 
a power, did not make an adoption on the 
re-marriage of Rani Nasim Sahri, which 
was, in the eyes of law, equivalent to her 
civil death, The adoption, therefore, came’ 
under cl. 6, and was not in any way affect. 
ed by the limitation of two years laid 
down incl. 5. Even if the case be cone 
sidered to be one. falling under cl. 5 the 
adoption of defendant No. 1 by Rani Sal- 
tanat Begam, being an exercige of power 
before the happening of the contingency 
was good, because the contingency had 
serena: | The contingency was that twa 

ears must expire and no adopti 
Rani Nasim Sahri should have bien ies 
If cl. 5 be interpreted to mean that Ranj 
Saltanat Begam was to be possessed of the 
power to adopt only on the expiry of two 
years fromthe death of the Raja sha 
would beconsidered to be a contingent. 
person and the adoption by her of defend- 
ant No. l at a time, when she wag. 
merely a contingent person would ba 
valid and legal, because she became the real . 
person on the happening of the contingency 
the contingency being the same as stated 
above. The power of appointment given 
under the Will was a general power of ap- |: 
pointment and not a limited one, because it. 
was neither in favour of & 8pecified indivi- 
dual nor in favour of a specified class, it 
being in favour of all the Sunnj boys under 
ten years of age and not belonging to the 
Quli family or to the family of Rani Qamar 
Zamani Begam (P. R, 1211 and 1347). 

At the end of the arguments on this part 
of the case, Mr. Jinnah urged that the tech- 
nical rules of English Law relating to powerg 
of appointment should. not be applied to 
the present case, and if it be found that the 
power of adoption exercised by Rani Sal. 
tanat Begam was, on a true construction of 


B9. . ; 
the Will, d valid and ligitimate exercise of 
the power, the adoption of deféndant No. 1 
should be held as valid, I merely state the 
argument, but, in view of my findings, stated 
above, it is not necessary for me to express 
a definite opinion on the point. 

(bi, Adoption invalid since tainted with 
corruption. 

The second ground on which the validity 
- of the adoption of defendant No. 1 challenged 
ia the ground of corruption. The case of the 
plaintiffon this point is contained in his 
replication, para, 4, which cantains a plea to 
the effect that the adoption of defendant 
No. 1 was invalid, because it was procured by 
his natural mother on payment of Rs. 32,000 
to Rani Saltanat Begam as consideration 
for the adoption (P.R. 301). 
pleadings containing the statemens of the 
parties, it was stated by the Pleader for the 


plaintiff that the adoption of defendant No. 


1 was invalid onthe ground that Rani Sal- 
tanat Begam had obtained Rs. 52,000 from 


the natural mother of defendant No. l for 


adopting him (P. R. 340) In reply the 
learned Counsel for defendant No. 1 ad- 
mitted thata sum of Re.32,000 had been 
paid to Rani Saltanat Begam by Rani Sar- 
faraz Begam, the natural mother of defend- 
ant No.1, but he denied that this sum was 
paid as consideration for making the adop- 
tion or that the payment ofthe sum con- 
stituted a motive on the part of Rani Sal- 
tanat Begam for muking the adoption. He 
stated that this sum had been paid to her 
on account of the expenses, which she had 


incurred in defending the suit till the time- 


of adoption (P. R. 342). 

[The learned Judge referred to the evi- 
dence and proceeded :~ ] 

On the facts it is, therefore, clear that 
Rani Saltanat Bagam made no profit for 
herself out of the adoption, She received 
from Rani Sarfaraz Begam what she was 
legally entitled to. It cannot,’ therefore, be 
paid that the adoption of defendant No. ! 
was vitiated on the ground of corruption. I, 
therefore, decide this point against the 

plaintiff and in favour of defendant No 1. 

' ' (c) Adoption involid because defendant 
No. 1 belongs to the Quli family. si 

Tho third ground on which the adoption 

of defendant No. Lis stated to be invalid, is 

that the Will of the late Raja expressly pro- 

' videi in para 4 that no boy belonging to 

the Quli family was to be adopted. It is 

contended that defendant No. 1 belongs to 

the Quli family, and, therefore, his adoption 
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inéaning of “Qali family," as mentioned in 
the Will. One Nawab Mehdi Quli Khan 


was the ancestor of this family, and it is ^. 
after his namethat his descendants are called : ° 


* members of the Quli family. He had no 
less than six sons and four daughters. 
of his daughters, Sultan Shan Begam waa 
married to Raja Jang Bahadur Khan of 
Nanpara, father of Raja Mohammad Sid dig, 
Khan, and was his own mother. Rani Suls 
tan Shan Begam had three issues from Raja 
Jang Bahadur Khan, one male and the 
other two ‘females. The male issue waa ' 
Raja Mohammad Siddiq Khan_ himself, 
and the two female issues were Rani Bar- 


. faraz Begam, married to Raja: Syed Ashfaq. 


Ali Khan, of Muhamdi, and Rani Kaniz .. 
Begam, married to Raja Mohammad Mum- 
taz Ali Khan, tatugdar of Utraula. Rani Bar- 
faraz Begam has been generally styled as 
Rani Muhamdiand Rani Kaniz Begam as 
Raniof Utraula. ` Rani Sarfaraz Begam was 
the own mother of Raja Saadat Ali Khan, 
the adopted son who is defendant No. 1 in 
this case. Owing to marriage connection, - 
several brothers of Rani Sultan Shan Begam, 
and their sons began to live at Nanpara. It 
is these descendants, whom the late Raja 
Mohammad Siddiq Khan mentioned in his 
Will as belonging to the “Quli family.” UC 
The contention on behalf of the plaintiff 
was that defendant No. 1 being the son of 
the daughter of Rani Sultan Shan Begam,’ 
who herself was the daughter of Mehdi Quli 
Khan, the ancestor of the Quli family, 
should be considered a member of the Quli 
family: According to his contention tbe 
word * khandan ' (family), which is used in 
the Willof the late Raja includes not only 
daughters, but also daughters’ daughters 
and issue thereof. This plea is contained 
in para.4 (a) of the plaintiffs replication: 
(P. R. 300) On the Ist November, 1926, 
when I cleared: up the pleadings and the 
parties stated their cases orally before me, 
Mr. Makund Behari Lal, the Pleader for the 
plaintiff. did not take up the particular 
plea—vide P. R. 336—and-in elucidation of 
para.4 of the replication stated that he 
could notsupport the plea contained in 
ground A and therefore withdrew it (P. R. 
340). Hedid so when I pointed out to him ' 
the absurdity of: the plea. Later on he 
wanted to withdraw his statement, but I 
did not permit him to do so—vide P. R. 382, 


-On the 8th November, 1926, a request waa 


One. ` 
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"hgain made on behalf of the plaintiff asking 
me again to permit him to raise the plea 
(P. R. 352). Under those circumstances I 
gave him permission to urge the said plea 
and withdrew the statement made by him at 
the earlier stage of the proceedings. If this 
question had been purely a question of fact 
I would not have allowed him to with- 
draw the statement made by him pre- 
viously, but as the question was a 
mixed question of law and fact and did 
not require a large amount of evidence 
in support of it, I granted him the permis- 
sion to withdraw (P. R. 332 and 383). Mr. 
Makund Behari Lal, however, admitted that 
Raja Ashfaq Ali Khan, the natural father 
of defendant No. 1 was a Saiyid and did not 
belong to the Quli family. I have mention- 
ed these factsin order to show the force of 
this plea. 

In spite of the fact that the point has 
been hotly contested during the trial of the 
case and has also been pressed in arguments, 
I have no hesitation in rejecting the plea. 

The first thing which I have to do is to 
determine the meaning of the word ‘family.’ 
Ordinarily the vernacular expression ‘ khan- 
dan’ of which the corresponding English 
expression is "family " means a group of 
descendants from one common ancestor, 
called progenitor. This is the meaning 
which was given by their Lordship of the 
Privy Oouncil to the expression ‘khandan' 
in Sher Bahadur . v. Ganga Bakhsh 
Singh (7). 

The.oral evidence on this point consists of 
four witnesses on behalf of defendant No, 
land of two witnesses on behalf of the 
plaintiff, one of whom was examined as a 
Court witness, and the other as his own 
witness, 

* $ + 4 4 
On the evidence of these four witnesses of 
whom the two D. W. Nu. 9, Maulana Kalbe 

Askari and D. W. No. 18, Maulvi Iaayat- 

ullah, are the most important, I find that the 

meaning of the word “ khandan" as given 
on behalf of the plaintiff is not correct, and 
that defendant No leannot be deemed 
to belong to the Quli family. It is clear that 
though Rani Sultan Shan Begam belonged to 
the Quli family, yet, since she was married 
to a Pathan family, her daughter Sarfaraz 

Begam could not be considered to belong to 

the Quli family. Then again when she was 

married to Raja Ashfaq Ali Khan, she was 
married to a Saiyid and her son, defendant 

No. 1, must be-considered to belong to the 
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family of Raja Ashfaq Ali Khan, whose 

family was a Saiyid family. Defendant No. 
1 can, by no stretch of imagination, be con- 
sidered to belong to the Quli family, that 
is, the family of Nawab Mehdi Quli Khan. - 

This point was also raised in the intere 
pleader suit in appeal before the late Court 
of the Judieial Commissioner of Oudh. 
The judgment of the Bench of-the late 
Court is Ex. A-6 (P. R. 19 to 160, Part III), 
On page 123 is to be found the opinion of 
Mr. Stuart (now Sir Louis Stuart), the 
then Officiating Judicial Oommissioner, 
which was to the effect that the defendant 
Saadat Ali Khan, being the son of the Rani 
of Muhamdi, the daughter of Rani Sulta 
Shan Regam, who was the daughter o 
Medhi Quli Khan, could not be considered 
to belong to the Quli family. He inter. 
preted the provision of the Will to mean 
that no descendant on the male side of 
Mehdi Quli family was to be adopted 
and, therefore, held that Saadat Ali Khan's 
adoption could not be considered to be 
bad, since he was not a member of tha 
family of Mehdi Quli Khan on the male 
side. On page 158 is to be found the 
opinion of the other Judge, Pandit Kanhaiya 
Lal, A, J.C. According to his view the 
defendant No. 1,,who.was described in 
the judgment as the “boy adopted,” did 
not belong to the family or khandan of 
Mehdi Quli Khan any more than Raja 
Mohammad Siddiq Khan did. According 
to the learned Judge, in Indie, a boy 
is known by the family of his father 
or paternal grandfather rather than by 
the family in which his father or paternal 
grandfather is married, 

I am, therefore, supported in the view 
which I have taken of the meaning to 
be attached tothe word “khandan" (family) 
by the judgment of the Bench of the 
late Court of the Judicial Commissioner of 
Oudh. 

Before closing this part of the case 
I must mention one argument, which was 
advanced by Mr. Hasan Imam, on behalf 
of the plaintiff. He said that the expres- 
sion "khandan" was used by the late 


. Raja Mohammad Siddiq Khan in his Will, 


not in the ordinary sense but in a Sense, 
which could also be considered to include 
within the meaning of the word 'family' 
the descendants of a female born in that 
family, since the Raja used the same 
expression in regard to the descendants 
of his divorced wife Rani Qamar Zamahi 


the Gali 
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Begam, Whatever may have been his 
‘medaning, when he used the expression 
{n“connection’ with Rani Qamar Zamani 
‘Bezam,. his’ meaning, when “he used . the 
word ."lhándan'" in' connection with the 

uli family, is to my mind amply clear, 
f niay;however, mention that ifthe meaning 
‘giyen to the word “khandan” by the plaintiff 
had been thereal sense in which the late Raja 
üséd "the expression, Rani Qamar Zamani 


Begam “and lier descendants would also 
be considered’ as belonging to the Quli 


. family, and there would have been, in that 


cise; no ‘point. in mentioning the family 
of Rani Qamar Zamani Begam in express 
terms, I attach the following pedigree to 
glow my meaning :=- PO 


ces" .. + MEHDI QULI KHAN 


$ Se tae AN 
“Rani Siga Shan Sanjhli Begam, 
dii i Khurshed Begam, 


Rani Sarfaraz Begam, 
Raja Saadat Ali Khan. 


If the descendants of Rani Sultan Shan 
Bagam, one of the daughters of Mehdi Quli 
Khan, could be considered as belonging to 
C family, there is no reason why 
the descendants of another daughter of the 
said Mehdi Quli Khan among whom Rani 
Qamar Zamani Begam was included, should 
not also be considered as belonging to the 

jali family. ^" | ily 
are ful consideration of the various 


Rani Qamar Zamani - 
: Begam. 


1 


points raised in arguments on behalf of 


the ‘plaintiff, I have no hesitation in hold- 
ing that thers is no force in this contention, 
L therefore, decide this point against the 
plaintiff andin favour of defendant No.1. 
“The validity of the adoption of defendant 
No. Y was challenged on thé aforesaid 
grourids, end I have discussed all of them. 
‘My ‘finding ‘on each of them is against 
the plaintiff. The result is that my find- 
ing on the whole issue is that the adoption 


- of defendant No. 1 is valid and operative 


No. 6.—This issue deals with the 
re-arriage of Rani Nasim Sabri with 
Mohammad Sultan Khan in May, 1908, and 
the subsequent relinquishment of her rights 
‘under the Will of the late Raja Mohammad 
Siddiq Khan. This is again a very im- 
‘ortant issue in the case, but I have no 
difficulty in coming to a finding on this 
igsue, since the evidancein proof of the 


vi 


"^ Issue 
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Paternity of Jafar Sultan.—Before finish» 
ing this part of the case I must refer 
to a point which, arose. during the trial, 
It is really side issue in. the. case but. 
it grew into importance and afforded to 
the plaintiff's. side an, opportunity ta 
produce a (good?) deal of manufactured 
and false evidence, in recording which - 
a great deal of valuable time had to 
be wasted. Nawab Muzaffar Ali Khan 
was the first witness examined on. behalf 
of defendant No. 1. He deposed about 
the re-marriage of Rani Nasim Sahri (P. 
R, 486) and stated in his evidence that 
a son had also been born to. her from 
Mohammad Sultan Khan, that his name 
was Jafar and that he was alive being 
now aged about 16 or 17 years and liv- 
ing at present with his father Mohammad 
Sultan Khan. He was supported in his 
statement by Imtiaz Begam, step-mother 
of Mohammad Sultan Khan examined as 
defendant's witness on commission, (P. 
R. 528-g.). The next witness produced 
in Court by defendant No, 1 was Moham- 
mad Sultan Khan. He stated thata son 
had been born to him from Rani Nasim 
Sahri about one year after his marriage 


with her, that his name was Jafar Sultan - 


and that he was then about 17 or 18, 
years of age, being still alive (P. R, 
485). Muzaffar Ali Khan was not asked 
a single question in cross-examination about 
Jafar Sultan but Mohammad Sultan Khan 
was cross-examined on this point (P. R. 
498). He wasasked whether he had any 
doubtsabout JafarSultan being his son from 
Rani Nasim Sahri. Thewitneesreplied inthe 
negative, He was also asked how long after 
his marriage with Rani Nasim Sabri the 
gon was born. The witness gave the same 
auswer which he had given in the examina; 
tion-in-chief, viz, that he was born after a 
year of his marriage with her.. A few other 
questions were also put to the witness re- 
garding the boy's education and maine 
tenance, f 

The examination of Nawab Muzaffar Ali 
Khan was finished onthe 12th January, 
1927, (P. R. 455). The next day, t. e., on the 
13th January, defendant No. 1 putin an 
application tothe effect that he wanted to 
examine Jafar Sultan and that he should 
be summoned for the7th January, 1927, 
since Mohammad Sultan Khan's examina- 


. tion had commenced that day and was like- 
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ly to be finished by the 17th. The exami- 
nation of Mohammad Sultan Khan was, 
however, finished on the 19tb, and as soon as 
his examination was over Jafar’ Sultan was 
produced £s a witness in the case on behalf 
of defendant No. l. He was examined as 
D. W. No. 3 (P. R. 501). 

Jafar Sultan clearly stated in his evidence 
-that Rani Nasim Sabri was his mother and 
Mohammad Sultan Khan was his father. 
Heals> stated that as long as his mother 
was alive, he used to remain with herthough 
he used to go to his father occasionally. 
After her death the witness had been living 
permanently with his father. The cross- 
examination was directed to only two points: 
firstly, regarding the parentage of the wit- 
ness entered in the scholars’ register of the 
Mission School, where he had been putin 
by Rani Nasim Sabri; secondly, regarding 
the parentage given by him in theft cases 
started against him at Bahraich in which 
he had been convicted. Fortunately both 
these were matters regarding which docu- 
mentary evidence was available, Defendant 
No. 1 filed Ex. A-67, a certified copy 
of the scholars’ register, which showed the 
parentage of Jafar Sultan as Mohammad ' 
Sultan (P. R. 395 of Part 111), There was, 
therefore, left no room for doubt regarding 
the parentage entered in the said register, 
Regarding the second objection the plaintiff 
Summoned records of four criminal cases 
from the record room of the Deputy Come 
missioner, Bahraich. The criminal cases 
were No, 98 of 1925 (Summary Trial No. 5 of 
1920), No, 59 of 1926 (Summary Trial No. 6 
of 1926), No, 60 of 1:26 (Summary Trial No. 
7 of 1926) and 61 of 1926 (Sümmary Trial 
No. 8 of 1926). The numbers of the cases 
were, however, incorrectly given in the aps 
plication, dated the let March, 1927, but 
when the files were received in this Court, 
correct numbers were ascertained, All these 
records of the criminal cases were maiked 
as the King-Emperor v. Jafar alias Jafu. 
They contained the statements of Jafar 
Sultan, which have been filed in this case as 
Ex, A-94 (P. R., 473 of Part Ill), Ex. 
A-104 (P. R. 489 of Pert ILI), Ex. A-113 
(P. R. 508 of Part III) and Ex. A-123 
(P, R, 524 of Part 111.) 

m m i m 

Two points, however, must be noticed in 
this connection. J'irstly,that in all the 
documents which areto be found on the 
records of the four criminal cases, the 
parentage of Jaler Sultan is not inaccurate 
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except only in some of them, those which 
have been mentioned above. On examin- 
ing the record I found that his parentage 
was correctly described in many of them, 
Theyare Exs. A-92 (P. R.470 of Part III), A- 
99 (P. R. 4/4 of Part IID, A-U8(P. R, 479 of 
Part IlI), A-131 (P. R. 484 of Part III), A-10F 
(P. R. 495 of Part 111), A-108 (P. R.5CO ot 
Part III), A-111 (P. R, 505. of Part II), 
A-114 (P. R. 510 of Part III), A-117 (P. R. 
515 of Part III) and A-120 (P. B. 519). 


Ex, No. Parentage given 


A-92 Mohammad Sultan, 

A-v$ Sultan Beg. 

A-98 Sultan, 
A-101 Mohammad Sultan Beg, 
A-105 Mohammad Sultan. 
. A-108 Sultan, 
A-111 Mohammad Sultan Beg. 
A-114 Mohammad Sultan Beg. 
A-117 Sultan Beg. 
A-120 


Nawab Sultan Beg, 


All these documents have been proved 
by the evidence of the plaintiffs wi 
No. 10 Murtaza Husain, " 28 NUUS 
Secondly, that besides the information 
reports relied upon by the plaintiff, there 
are two of them, eviz, Ex, A115 (P. R 
812 of Part lI) and Ex. A-121 (P, R, pv] 
of Part ITI) in which the parentage of the 
accused is given as Nawab Ali, and in 
one of them, namely, Ex, 961] (P. R. 810 of 
Part IlI) neither the name of the accused 
nor his parentage is at all given, the-word 
“lamalum (unknown) having been entered 
in the column prescribed therefor, 
It was on the basis of these information 
reports that amass of evidence was manus 
factured and produced in the Case and, ag 
stated above, a good deal of valuable time 
of the Court was wasted in recording it, 
I will deal with the evidence later on. 
Regarding theinformation reports 
ner ine which I should like to st 
is tha ese reports cannot, i i 
be considered 4 ble ae 
in proofof the parentage (waldiat) of the 
accused. 
ponsible for 


the 
ate, 


tered Ly seme 


tien su) pli 
by somebody, who isalive, it is sheer thay 
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ing the information, i, e., making the state- 
ment, is produced and examined in regard 


. to his souree of information, it cannot be 


‘Bx, A-106 (P. R. 497) 
Rz. A-115 (P. R. 512) 


&dmitted in evidence at all, If the in- 
formation was given,by some person, who 
is dead, even then the statement cannot be 
admitted in evidence under s. 32, cl. 


'B of the: Evidence Act (I of 1872) until 


it ig proved that the person making the 
statement had special means of knowledge. 
Nothing was done on behalfof the plaintiff to 
satisfy these requirements of law. Lam, there- 


. fore, of opinion that all these documents are 


inadmissible in evidence to provethe parent- 
age of the accused. The second thing 
which 1 would like to point out is that on 


' going through the records of the criminal 
_gasea I found that the actual written com- 


plaints, which had been filed in the Police 
Station by the various complainants, con- 
tained no name ofthe accused atall. It 
does not appear how the names of the ac- 
cused and his parentage came to be entered 
in the information reports, which were 
written in the Police Station on the basis 
of these complaints. If they were orally as- 
certained from the various complainants 
then the objections stated above would 
clearly apply. For facility of reference I 
am giving below the information reports 
and the corresponding written complaints 
filed in the Police Statioh on which they are. 
based in each ease. .  * ^ 


Information Report, Written Complaint, 


tx, 96/1. (P. R. 810) 


Ex, A-03 (P. R. 472) 
Er. 98/1 (P. R. 815) 


Ex. A-112 (P. R. 507) 
Ex. A-96 (P. R. 476) Ex. A-97 (P. Ri 478) 
Ex. A-99 (P.R.481) Ex. A-100 (P. R. 483) 
Ex. A-102 (P. R, 486) Ex. A-103 (P, R, 488) 
Ex, A-107 (P. R. 499) 
Ex. A-110 (P. R. 504) 
Ex. A-116 (P. R. 514) 
Ex, A-119 (P. R. 519) 
Ex, A-122 tp R, 523) 


Ex. A-109 (P. R: 502) 
Ex. A-118 (P. R. 516) 


Ex. A-121 (P, R. 521) 
Tae reference to the pagings given above 
ig in respect of Part 111. 
Regarding Xx. 96/2 (P. R.812 of Part 
110) | may state that it consists of two por- 
tions. The first portion is to be found on 
one side of the page and the second portion 
on theother side, The first portion consists 
of an offizial letter from the Sub-Divisional 


- Magistra ie, Babraich, to the Superintendent, 


District Jail, Bahraich, requesting him to 
pzamine the acoused Jafar aliaa Jaffu, sop 
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of Nawab Ghafur of Bahraich, Mohall& 
Qazipura, and to report as to his prob- 
able age. The letter issigned by Khan 
Bahadur Aulad Husain for tbe, Sub- 
Divisional Magistrate. It was proved by 
who is au Honorary 
Magistrate of Bahraich, and who has been 
examined as P. W. No. 11{P. R. 991). The 
Khan Bahadur stated in his evidence that, 
the memo. was prepared tin the English. 
office where such papers are usual- 
ly prepared. According to the witness’ 
statement they are sometimes prepared in 
the Court inspector's office also. He, how- 
ever, stated clearly that he did not know 


‘the boy previously, nor did he know about 


his parentage (P. R. 992), and had not, theres, 
fore,any personal knowledge of the’ accu- 
racy or otherwise of the parentage recorded 
in the memo. Hestated that he had signed ' 
the paper in his official capacity because the 
Sub-Divisional Magistrate was probably 
away on tour (P. R. 991), Although the 
memo, is proved to be genuine yet it has not 
been established who was responsible for 
entering the parentage of the accused there- 
in. The second portion consists of the 
report of the OivilSurgeon (whohappened to 
be the Superintendent of the Distriot Jail) 
afterhe had examined the accused. Ace 
cording to his opinion the age of the ac- 


‘cused was found on examination to be 


about 16 years. No evidence was produc- 
ed on behalf of the plaintiff to prove this 
report. It purports to bear his signatures, 
but no evidence was given in proof thereof, 
I called upon Mr. Jackson, the learned 
Counsel for the plaintiff, to show how this 
report could be considered as admissible in 
evidence without its having been proved, 
His contention was that the report was 4 
public document, it being the act of a pub- 
lic officer under s. 74, cl (1), sub-cl. 
(tii) of the Evidence Act (Lof 1872) and did 


no; require proof, His contention was that | l 


under s. 77 of the Evidence Aet the 
document proved itself, 

Mr. Jinnah, the learned Counsel on bes 
halfof defendant No. 1, however, contended 
£aat the document was not admissible witha 
out proof, it being merely an opinion ofthe 
Civil Surgeon as an expert and not an act of. 
a public officer within the meaning of s. 74, 
In my opinion this contention is correct 
and the memo, cannot be considered to be a 
public document, Thereis no doubt that 


4 


a Civil Surgeon, who happens to be the 


. Superintendent of a District Jail, ia a pyha 
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. lic officer, butIdo not think that a memo. 
written by him can be considered to be an 
actor a record of his aet as a public officer. 
I think it merely embodies his opinion as 
an expert. Under s, 74 of the Evidence 
Act (Lof 1872) only such documents are 
considered to be public documents as form 
the actor record of the act of a publie 
officer, Messrs. Woodroffe and Ameer Ali 
in their learned work on the Law of Evi- 
dence define such acts as follows: — 

“The acts of public functionaries, in the 
Executive, Legislative and Judicial Depart- 
ments of Government including thetransac- 
tions, which official personsare required 
to enter in books of registers in the course 
of their public duties and which occur 
within the circle of their own personal know- 
ledge and 
and Ameer Ali's Law of Evidence (8th Edi- 
. tion, page 542), . 

In Queen-Empress v. Arumugam (16) the 
Fall Bench of the Madras High Court held 
that reports made by a Police Officer in 
compliance with the provisions of the Code 
of Oriminal Procedure, were not public 
documents within the meaning of s, 74 of 
the Indian Evidence Act. 

Shephard, J., remarked on page 197* that 
the word ‘acts’ used at two places in the 
phrase “documents forming the acts or 
records of the acts” in s. 74 is used in 
one and the same sense, and the act of 
which the record made is a public docu- 
ment, must be similar in kind to the 
act, which takes shape and form in a public 
document. In short, the kind of acts which 
B. 74 has in view is indicated by s. 78 of the 
same Act, 


: Benson, J., remarked on page 204* that it 
may well be doubted whether the word 
‘acts ' in s. 74 is used in its ordinary and 
' popular sense, and not rather in the restrict- 
ed and technical sense in which it is used 
jn 8.78 of the Act. l 
It, therefore, appears to me that when a 
Civil Surgeon reports to a Magistrate he is 
merely giving his expert opinion and is not 
making a record of his ‘act’ in offcial 
capacity for the use of the public. It is 
only his act of making a record iu sucha 
capacity thet would be considered to be an 


‘act’ within the meaning of s, 74. 1 am, 


therefore, of opinion that the memo. referred 

to in this ee8» cannot be held to be proved 

a (18) 20 M. 189; 7 M. L. J. 167; 2 Weir 120; 7 Ind, 
Das, (x. 6) 132, 
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without any proof šo that effect, I may go 
further and state that even if it be held to 
be proved, it does not take us very far in 
the case, Reghubir Saran, P. W. No, 9, who 
was examined by the plaintiff, was clearly 
asked by the Court as to who had told the 
Doctor regarding the parentage of the ac- 
cused (P. R, 883) and his reply was thatthe 
Doctor had copied it from the memo. He 
was ialso asked whether the Civil Sur- 
geon asked theaccused his parentage, and 
if so, what parentage he gave. The witness 
stated in reply that the Civil Surgeon 
usually enquired from theaccused his parent- 
age and he must have done soin this case 
also. He, however, stated that he did not 
remember what parentage the accused gave, 
He was even reminded whether the accused 
gave his parentage as Ghafur Khan, but 
the witness stated that he did not remem- 
ber. Under those circumstances it is clear 
that the parentage given in the Civil Sur 
geon's memo, cannot, in any way, be brought 
home to the accused. In my opinion the 
Doctor copied the parentage from the origin- 
2] memo. and never enquired about it from 
the accused. If he had done so, the aecus- 
ed would have given the correct parentage 
ashe gaveitwhen his statement was re- 
d by the Court at the time of the 
trial. 

Regarding the etry of the ‘parentage of 
the accused in the warrant for intermediate 
custody on remand, Ex. 96-3 (P. R. 813 of 
Part III) I need only state that it stands’ on 
the same level as the memo. issued from the 
Court of the Sub-Divisional Magistrate, 

ix. 96-2. Though Khan Bahadur Aulad 
Husain has proved his singnatures, yet wa 
do not know who was responsible for the 
entry, without which evidence itis of very 
little value. 

Ishould further like to point out that, in 
my opinion, the entries in all the documents 
mentioned above, where Jafar Sultan is 
deseribed as the son of Nawab Ghafur Khan, 
can be explained away very satisfactorily 
by the fact that he was then living at Bah- 
raich in the house of Ghafur Khan, who, 
according to the evidence in this case, had 
begun styling himself as Nawab Ghafur, 
ever since Rani Nasim Sahri had come to 
Jive with him in his house at Babraich, 
His real father, Mohammad Sultan Khan, 
was living in Lucknow and had no house at 
Bahraich, and it appears that he war at 
the time neglecting to supporthim, Rani 
Nasim Sabri waa dead and according te her 
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Will, Ghafur Khan was to be his guardian 
and was charged byher with the duty of 
looking after him, as long as he had not 
attained his majority—vide Ex. A-88, 
P.R. 494 of Part Ill. Jafar Sultan was 
then a minor aged about 16 years. If under 
these circumstances the public or the Police 
' eame.to look upon the boy as the son of 
Nawab Ghafur, there was nothing strange 


init. Todeduce from this that Ghafur - 


. ban was the actual father of Jafar Sultan 


and that he was not the son of Mohammad. 


Sultan Khan would, in my opinion, be an 
altogether unjustifiable conclusion, I'am, 
therefore, of opinion that this documentary 
evidence upon which so much reliance has 
been placed by the other side does, in no 
way, rebut the fact that Jafar Sultan was 
actually the son of Mohammad Sultan Khan 
born from Rani Nasim Sabri. 

[The learned Judge proceeded to discuss 
the oral evidence produced on behalfof the 
plaintiff on this part ofthe case, and cons 
tinued:— , : 

Iam, therefore, fully satisfied by the evi- 
dence produced on this part of the case that 
Jafar Sultan was the son of Mohammad 


Sultan Khan born from Rani Nasim Bahri.. 


On areview of the whole of the oral and 
documentary evidence led. by the parties on 
this issue, I have no -hasitation in holding 
that the marriage of Rani Nasim Bahri with 
Mohammad Sultan: Khan in May 1908 is 
fully established. J, therefore, find this 
jssue in favour of defendant No, l and 
` against the plaintiff. 

: "' ssue No.7. (Res judicata).—The plea 
of res judicata is contained in para, 18 of 
the written. statement of defendant No. 1 
(P. R. 279). It is stated in that para. that 
the suit is barred by ree judicata in' view 
Of the decision relating to the defendant's 
adoption in the inter-pleader suit No. 623 
"of 1908, decided on the 4th November, 1911. 
Tn the replication the plaintif denied that 
the suit was in any way affected by the rule 
of res judicata (P. R. 302). In the oral 
pleadings before me the matter was clear- 
' ed up by the Counsel for defendant No. 1, 
He stated that his case was that the trial of 
the question relating to the factum and the 
validity of theadoption of defendant No, 1 
was res judicata between the parties, the 
plaintiff being estopped from claiming asan 
adopted son by virtue of the conduct of his 
adoptive mother, Rani hampa (P. R. 338). 
Tn arguments the matter was further ex- 
pläinsd by stating that the plea of res 
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judicata was urged not in the sense that 
the decision in the previous case was bind- 
ing on the plaintiff, because he was a party 
to that case, but in the sense that the” 
decision obtained in the inter-pleader suit 
by defendant No.1 against Rani Ohampa 
(adoptive mother of the plaintiff) in regard 
to the validity of his adoption was binding 
not only on her but also on the plaintiff, 
who had been subsequently adopted by her, 
It was urged that Rani Champa,as a donee 
of power, could have contended in the 


jnter-pleader suit in which the Court had 


to determine the validity of the adoption 
of deféndant No. 1, that his adoption was 
bad on the ground that Rani Nasim 
Sabri had not re-married herself and that 
Rani Saltanat Begam had not exercised her 
power of adoption.within the time -limit 
enjoined upon her in the Will of tbe late 
Raja Mohammad Siddiq Khan (P. R. 1298. 
and 1999). "If she did not raise these pleas 
in the inter-pleader suit in order to déstroy 
the validity of the defendant ‘No, 1'8 
adoption, s. 11 of the Code of Civil Proce- 
dure, which contains the rule of res judicata, 
would ‘standas a bar in her way. The 
argument was that the bar ofs.1l came in 
this way that the result of the decisionin : 
that case took away her power of appoint- 
mentby declaringthat the power having 
been already validly exercised had been 
exhausted, and that she was not, therefore, 
capable of exercising it any more, Jo put 
itin other words, if the necessary implicae 
tion of that decision was that in view of the 


fact that defendant No. 1 had already been 


validly adopted by the second Rani (Rani 
Saltanat Begam) the power to adopt con- 
ferred by the late Raja upon his Ranis had 
become exhausted and no other Rani could ' 
thereafter avail herself of the power, the 
adoption of the plaintiff by Rani Champa ` 
would be deemed invalid, The decision 
being binding upon Rani Obampa must 


. be deemed to be binding upon the plaintiff, 


who has been subsequently adopted by her, 
because she fully represented the estate in 
the previous suit. 

Section 11 of the Code of Civil Procedura 
(Act V of 1908) runs as follows:— 

"No Oourt shall try any suit or issue in 
which the matter directly and substantiale 
ly in issue has been directly and sube- 
stantially in issue in a former suit between, 
the same parties, or between partied 
under whom they orany of them claiin, , 
litigating under tho same title, in 8 
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Court competent to try such subsequent 
suit or the suit in which such issue 
has been subsequently raised, and has 
been heard and finally decided by such 
Court,” Lor 

There are six Explanations attached to 
this section and for the purpose of this case 
onlv two of them need be quoted here. 

Explanation IV —&Any matter which 
might and ought to have been made ground 
of defenceor attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issue in such 
guit, : 

. Explanation VI.—Where persons litigate 
bona fide inrespect ofa public right.or of 
& private right claimed in common for 
themselves and others, all persons interest- 
ed in such right shall.for the purposes of 
this section, bedeemed to claim under the 
persons so litigating. 

We have now to.see whether the con- 
tention raised by the defendant No. 1 can 
‘be considered to have been made out. The 
first question which wehave to determine 
is whether in the: inter-pleader suit (Suit 
No, 62/3 of 1908) the. question of the 
validity ofthe adoption of defendant No, 1 
was raised aad decided in his favour. The 
second question which has to be decided ia 
whether that decision is binding on Rani 
Ohampa, ia the sense that she actually con- 
tested the validity and the point was decid- 
ed against her, or in the senso that 
although she never contested the validity 

. at all, yet she must be deemed under Ezr- 
planation IV to have raisad the point, The 


third question which we have to determine : 


is that incasethe decision be held to be 
binding on Rani Ohampa, whether it would 
also be binding on the plaintiff, who has, 
‘subsequent tothat decision, been adopted 
by her; in short we have..to determine 
whether the plaintif though not a party to 
the previous suit. can be deemed to have 
. baen represented by Rani Ohampa within 
the meaning of Explanation IV attached to 
the said section, 


In order to dome toa decision on these 


points the firat thing we. have to dois to - 


determine the facts as they then existed. 
The inter-pleader suit was instituted 
On the 28th April, 1908—vide Ex. Ali 
(PLR, 208 to 209 of Part IIT). Phe suit was 
instituted by the Deputy Commissioner, 
Bahraich, who was then in possession of 
the Nanpara estate, and held it aa: the 
propsrty of tho late Reja Mohammad Siddiq 
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Khan. There were ‘originally nine per- 
&ons impleaded as defendants. 


Their names are:— 


. Rani Qamar Zamani Begam. 
. Rani Baltanat Begam. 

. Rani Dilafza. 

. Rani Ohampa. 

. Rani Nasim Bahri. 

, Rani Kaniz Begam. 

. Rani Sarfaraz Begam. 

. Abdul Hamid Khan, and 

. Mohammad Naim Khan. 


ONTAN 


They were all impleaded because each 


‘of them had claimed right to the Nanpara 


estate either in its'entirety or in respect of 
a portion thereof— vide para. 5 of the plaint. 
According to the usual rule followed in an 
inter-pleader suit, each of the defendants 
was to bs considered as a plaintiff claiming 
They wera 
all, therefore, ordered by the Court to 
flle their respective written statements, 
which wereto be treated as plaints put 
forward by them, and every defendant waa 
ordered to file a reply to the claim put fora 
ward byothers, Rani Saltanat Begam put 
in a written statement on the 20th October, 


'1908—vide Ex. A-18, P. R, 210 of Part 111, 


In paras. 10, 11 and 12 o? her written state- 
ment she alleged that Rani Nasim Sahri 
had re-married Mohammad Sultan Khan 
in May 1908 and had also executed a, 


. registered deed of relinquishment in her 


favour on the 29th May, 1908, relinquishing 
all her right, which had accrued to her 
under the Willof the late Raja Mohammad 
Siddiq Khan, that according to the pros 
visions of the said Will, she had been, after 
her re-marriage, left with no rights in the 
estate of the late Raja and that according to 
its provisions Rani Saltanat Begam was to 


: be deemed as sole legatee and heir entitled 
“to the Nanparaestate; and that besides her 
. or the person, whom she adopted, no other 


widow of the late Raja could have any 
claim to the estate. Rani Champa filed her 
written statement on the same day=-vide 
Ex. A-15, P, R. 2160f Part IIT, In para, lu 
of that document she also admitted the re- 
marriage of Rani Nasim Sahri and the 
relinquishment by her of all her rights 
under the Will of the late Raja, and in. 
para, 12 she further. admitted that Rani 
Saltanat Begam was, according to the Wil} 


-of the late Raja, entitled to his entire estate, 


moveable or immoveahle, and that aha hers 
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.8elf was entitled'to get only a maintenance was also filed on his behalf to the 
of Rs. 4,000 per mensem which wasa charge written statement of Rani Champa in 
upon the entire property left by the deceas- which he admitted that she was entitled 
ed Raja. Her case, in short, was thatshe to get Rs.4,000 per mensem and rupees 
admitted thatin' the presence of Rani threelaes on account of her dower. It 
Saltanat Begam she had no otherrights in was also contended on his behalf in that 
the estate except to get a monthly main- very document that hehad been adopted 
tenance of Rs. 4,000 and a sum ofrupees by Rani Saltanat Begam on the sth 
three lacs on account of her dower. March, 1909, in accordance with the terms’ 
She did not even put forward her own ofthe Will of the late Raja Mohammad 
tight to make van adoption in default Siddiq Khan, and that he had from 
of Rani Saltanat .Begam. She’ also that very date acquired the right to hold 
` filed her reply to the written statement possession of.the estate, and had become 
of Rani Saltanat Begam—vide Ex.A-18, entitled to the entire property left by the 
PoR. 224 of’ Part III. In that document -late Raja—vide Ex. A-2U, P. R, 228 of Part 
.8he &dmitted-the pleas: raised by Rani III. Ia spite ofthe order of the Court 
‘Saltanat-Begam in paras, lÜand 120f her -passed on thel6th July, 1909, in the pre- 
written statement, Paragraph 12 of the -sence of Mr. Mohammad Agha, Pleader 
written statement of Rani Saltanat Begam, on behalf of Rani Champa (defendant 
as already stated above, contained the plea No. 4), no written statement was filed on 
-thatowing to the re-marriage of Rani her behalf tothe claim put forward by 
Nasim Sahri, Rani Saltanat Begam had defendant No. 13 (Saadat Ali Khah);and 
become entitled to the Nanpara estate on the 10th August, 1909, when the addi- 
“and besides her and the son adopted by tional issues were to be framed no body 
her no body else was entitled to the appeared on her behalf and she was 
-paid estate. This paragraph was clearly marked as absent—vide Ex. 5, P. R. 22 
.pdmitted by Rani Ohampa in her reply. ‘of Part III. The following additiénal 
>, On the 9th March, 1909, Rani Saltanat issues were, however, framed onthe pleas 
Begam adopted defendant No, 1, Saadat raised.by other defendants:— ON 
.AliKhan. On the 26th April; 1909, an - 37. Whether defendant No. 13 was legally: 
-application was put in on his behalf i by defendant No, 2? i ~ 
“praying that his name be added as a 38; Whether defendant No. 2 was com. 
defendant in the inter-pleader suit—vide .petent to make the adoption? pr 
Hx. A-28,. P. R. 245 of Part III. This 39, .Oan the document Ex. B-3 (dated the 
application was grantedon the 15th July, 8th/23rd January, 1906) be treated as a 
: 1909, and he was. added es defendant .valid authority to adopt quite inde 
No. .18--vide Hx. A-32, P, R.. 251 of Part : pendent of its being a valid Will or not? 
„ILL He was brought on the record as - 40; Whether the adoption is valid; if go, 
.@efendant:- No. 18, because three other .doesit entitle defendant No. 18 to the 
: defendants, namely, Musammat Kokla and immediate possession of the estate in suit 
two persons who had purchased a portion , under the Will in question irrespective of 
of her rights, namely, Ashgar Husain and the provisionsof cl. (5),8. 22, ActI of 1869 ?— 
Bardar Mohammad Khan had-been already vide Ex.5,-P, R. 23 of Part IIT, : 
brought on the record as defendants. The case was fixed for trial for the 2nd 
Nos. 10,11 and 12 respectively under an -of November, 1909. Mr. Mohammad Agha 
order of the Court dated the 27th February, appeared on behalf of defendant No, 4. 
1909, Ontheday that Saadat Ali Khan on that date—vide Ex.0, P. R. 26 of 
- was brought on the record he was ordered Part III, but he did not contest the 
to filea written statement the next day -validity of the adoption of defendant 
e»yide Ex. A-32, P. R, 252 of Part Ill No. 13 (Saadat Ali Khan) even on that 
-Other defendants including defendant date. The trial ofthe ease then proceeded 
No, 4 (Rani Ohampa) were ordered to and later on a compromise was arrived 
flle their replies to the written statement at amongst defendants Nos. 1, 6,7 and 18 
of defendant No. 18 (Saadat Ali Khan) on the 7th September, 19)0. Other- dea 
‘filedon thatdate and the case was ad- fendants, however, continued to contest 
journed foradditional issues to the lUth the validity of the adoption of defendant 
` August, l908—vide Ex. A-91, P, R, 249 of. No, 13 (Saadat Ali Khan), and the issuég 

-Part Ii It mayeleo he noted that a peply quoted above werd tried by the learndd 
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Subordinate Judge. His findings on these 
issues wil be found contained in his 
judgment Ex. 37 (P. R. 190 to 253 of Part 
ILL) on. P. R. 231 and 232. On issue No. 37 
he found that the adoption of defendant 


No.13 had been established, and the 
issue was, therefore, decided in the 
affirmative. Issue No. 38 relating to the 


competency of defendant No. 2 to adopt 
was also decided in the affirmative. On 
issue No. 39 the finding of the learned 
Subordinate Judge was that 
had found the Will of the Raja to. be a 
valid Will, it must be deemed to have 
given sufficient authority to defendant 
No 2 to make the adoption, implying 
thereby that the adoption of Saadat Ali 
Khan (defendant No, 13) was valid. No 
express finding on the second part of 
issue No. 40 seemsto have been recorded 
by the learned .. Subordinate Judge, since 
he deemed it unnecessary to do so in view 
of the- compromise arrived. at between 
defendant No.13 and defendants Nos. 1, 6 
and 7 and in view of his findings on issues 
Nos, 19, 20, 21, 87; 38 and 39—vide P. R. 
230 and 244. On issue No, 21 the learned 
Subordinate Judge gave a clear finding to 
‘the effect that under the Will of the late 
Rajathe defendant No. 2 (Rani Saltanat 
Begam) had right to the estate and to 
make the adoption by reason of the 
failure of defendant No. 5's (Rani- Nasim 
Bahri's) interest owing to her re-marriage. 

It willthus be clear from the facts 
elicited from the inter-pleader suit that 
the question of the validity of the 
adoption of defendant No; 1iwas raised 
in that suit and decided in his favour, 

We have now to decide the second 
question whether that decision can be 
‘deemed to operate as rea judicata against 
Rani Ohampa. 

Now so faras defendant No. 4 (Rani 
Champa) was concerned, it isclear from 
the facts elicited from the record that 
she didnot challenge either the factum 
of the adoption of defendant No.1, 
then defendant No. 13(Saadat Ali Khan) 
orits validity though she was given full 
opportunity to plead whatever she liked 
by the order of the Court, dated the 16th 
July, 1909, passed in the presence of her 
‘Pleader, Mr. Mohammad Agha, She did 
mot avail herself of that opportunity, The 
jnter-pleader suit was decided in favour 
sof defendant-No.1, then defendant No, 13, 
These points must, therefore, be deemed 
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to have been decided against Rani Champa 
under Explanation IV. An inter pleader 
suit from its very nature, as described in 
s. 88 of the Code of Civil Procedure, isa 8uiü 
in which several claimants are to be deemed 
tobe claiming adversely to each other. 
Consequently though Rani Champa and 
Saadat AliKhan were arrayed in that 
suit on the same side as defendants 4 
and 13 respectively, yet they must be 
deemedtobe claiming adversely to each 
other. Saadat Ali Khan was putting for- 
ward his adoption by Rani Saltanat 
Begam under the powers conferred upon 
her under the Will of the late Raja 
Mohammad Siddiq Khan, and it was the 
duty of Rani Champa,if she liked todo 
so,to contest the said adoption, both in 
respect of the factum as well as its validity 
by filing a written statement to that 
effect, as ordered by fthe Court, If she 
did not do so in spite of the fact that she 
was represented by a Pleader on the date, 
when the issue relating to tbe adoption 
was framed onthe pleadings of other dee 
fendants, she must be deemed to have 
raised the point, and if the Court decided, 
it adversely, the matter must be deemed, 
under Explanation IV tos. 11 of the Oodo 
of Civil Procedure to be a mattor directly 
and substantially in: issue in that suit, 
The conclusion át which I, thérefore, 
arrive isthat the questions relating tothe 
iactum and the validity of the adoption 
of Raja Saadat Ali Khan now defendant 
No. 1 must be deemed to have been directly 
raised by Rani Ohampa in that suit and 
decided against her. - 

Inthis connection I must deal with 
another contention raised on behalfof the 
plaintiff. Rani Ohampa filed an appeal 
against the decree of the trial Judge, 
passed inthe inter-pleader suit on ths 
4th November, 1911, and urged that tha 
adoption of defendant No. 13 (Sasdat. 
Ali Khan) by defendant No. 2 (Rani 
Saltanat Begam) was void in law and 
could not confer upon him any righta 
in respect ofthe property of the late 
Raja Mohammad Siddiq Khan. This 
was put forward in ground No. 10 of hep 
memorandum of appeal which will bo 
found incorporated in the decree passed 
in appeal—vide Ex. A-10, P. 181 of 
Part III. The appeal came for hearing 


-before the Bench of the late Court of the 


Judicial Commissioner of Oudh, and theiy 
judgment ia Ex AG (P. R, 19 to 100, 
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: Part IID. Mr: L. Stuart (now Sir Louis 


Stuart), J, O., in his judgment dated the 
28th May, 1924 (P. R. 123 of Part III) 
gave his decision on the said ground of 
appeal as follows :— à 

“The tenth ground ofappeal is that the 
adoption made by defendant No. 2 is void 
in law, nor can any property legally vest 
in the person so-adopted, .The suggestion 
‘madeis that Saadat Ali Khan eould not 
have been legally adopted by Rani Saltanat 
Begam, as the provisionsof the Will direct 
that no person belonging to the family of 
Mehdi (uli Khan could be adopted. Saadat 
Ali Khan. is the son of Rani of Muhamdi, 
&ud the Rani of Muhamdi is the daughter 
of Rani Saltan Shan Begam who was the 
daughter of Mehdi Quli Khan. I interpret 
the provisions of the Will in question to 
mean that no descendant on the male side 
of Mehdi (uli Khan's family is to be 
adopted, and I find that Saadat Ali Khan 
is nota member of the family of Mehdi 
Qali Khan on the male side. In any 
circumstances. the point raised by Rani 
Obhampa is not a point material to the 
decision of her appeal, It has been shown 
that none of the claims which she urged in 
‘tthe lower Court or which she apparently 
urges again in appeal; are other than claims 
Bgainst the administrators of the estates: 
"Provided that she can bring claims against 


the administrators of the estate she is not ' 


@oncerned with the decision as to who 
those administrators are. They will be 
liable to her, howsoever, they have been ap- 
pe It.is to be noted that Rani Champa 

s not in her appeal claimed the property 
under the Will. It is also to be noted 


that she has claimed no share in the non» ' 


talugdari property. For the above reasons 
the appeal of Rani Ohampa fails and is 
dismissed,” ` 

Pandit Kanhaiya Lal, A. J. C, delivered 
.& separate judgment and observed—vide 
Ex, A-0, P. R. 158 of Part III as: follows :— 

“The claim of Rani Champa to her dower 
aad the annuity fixed by the Will cannot 
be entertained in this case, because the 
object of this claim is not to enforce the 
"Will, but to determine the person rightfully 
entitled to the corpus of the estate, which 
is in.the hands of the Court of Wards. She 
claimed certain jewellery included in the 
‘list filed with the plaint as her private 
‘property, but she did not substantiate her 
right to the game by eny evidence. The 


plain. to-the jewellery was made after the 
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written statement was filed, and no va 

e 
did not claim any other rights independent- 
ly of the Will—vide her application, dated 
the 28th August, 1911.” m 
. "The adoption of Saadat Ali Khan is 
valid under the Will, and under s. 29 
of the Oudh Estates Act. The circum- 
stances, under. which an adoption’ can 
be made by Hindus or Muhammadans 
under that’ Act, are identical, but the 
restrictions imposed on adoption by the . 
personal law of the Hindus are not applica- 
ble tothe Muhammadans. The boy adopt- 
ed does not belong to the family (khandan) 


‘of Mehdi Quli Khan any more than Raja 


Mohammad Siddiq Khan did so, for in 


Tndiaa boy is known by the family of his 


father or paternal grandfather, rather than 


‘by the family in which his father or patern al 


grandfather was married...... 


. "Tbe appeals of..............« Rani Champa 
and... fail and are dismissed with 
costs,” 


. Mr. Jackson, the learned Counsel for the 
plaintiff, contended that in view of the 
judgment of Mr. L, Stuart (now Sir Louis 
Stuact) it must be held that any contention : 
as/to the validity of adoption, even if . 
raised by Rani Champa, would have been 
deemed -as irrelevant for the purposes of 
that case. In support of this position re- 
ference was made by him to that portion. 
of ‘the judgment which stated that the 
matter was one which did not concern 
her, it being &matter relating to the ap» 


.pointment of an administrator only. Under 


these circumstances, he argued that the 


. judgment of the Court of Appealin that 
‘case ascribed to Rani Champa a position 
‘both in the trial Court as well as in the 


Appellate Court, according to which she 
could not have been heard if she chal 
lenged the validity of the:adoption of 
Saadat Ali Khan. Jf she gould not bé 


allowed to challenge the validity of the . 
adoption, argued Mr. Jackson, it could-not 


be contended that she ought to be deemed 
to have challenged the validity of thë 
adoption and the point deemed as havin 

been decided against her— vide P. R. 1354; 
The reply of Mr. Jinnah, the. learned 


‘Counsel for the defendant No. 1, was to thé 
-effect that Mr. Stuart did not intend to 
‘lay down that Rani Champa could not-raisé 


such a plea, if she liked, in the trial Court. 


-He. intended, merely to lay down that it was. 
"unnecessary to decide the point, because it 
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kad not been raised by her in the trial 
Court and consequently tha point was not 
a material one for the decisionof her appeal. 
The position, according to Mr. Jinnah, 
taken up by the Court of Appeal was that 
because none of these claims had been 
urged by Rani Champa in the lower Court, 
they could not beurged by her in appeal. 
Indeed the attitude taken up by her in the 
trial Court was that she only put forward 
her claims regarding dower and maiaten- 
ance, which were claims-which one would 
ordinarily raise against the administrator 
of the estate. She had never challenged 
the validity of the appointment of the 
administrator of the estate, consequently 
it was not open to her to challenge it in 
appeal. He also relied upon the judgment 
of the other Judge, Pandit Kanhaiya Lal, 
A. J. O., where he expressly made this 
point clear and decided the question of the 
validity of the adoption in favour of 
defendant No, 13 (Saadat Ali Khan). 

I amin full agreement with the reply 
‘givan by Mr. Jinnah. It appears to me 
to baclear from Mr, Stuart's (now Sir 
Louis Stuart's) judgment that the only 
reason why he considered the decisionon 
the point unnecessary for the purpose of 
deciding Rani Champa's appeal was that 
Rani Champa herself had never taken up 
that position in the trial Court. The 
learned Judge didnot mean to lay down 
that Rani Ohampa could not take up 
that position, if she liked, in the trial 
Court. According to him, if she had taken 
up that position in the trial Court and 
a finding had been given by that Oourt 
against her, it would have been perfectly 
open to her in appeal to contest the finding 
on the point. Not having, however, raised 
the point in the trial Court, she could not 
be heard to raise that point in appeal 
and consequently the -decision of that 
point was, for the purpose of decision of 
her appeal, quite unnecessary. Pandit 
Kanhaiya Lal, A.J. O., however, went fur- 
ther and clearly gave a finding in favour of 
the validity of the adoption of defendant 
Baadat Ali Khan. 

It, therefore, appears to me to be clear 
from the position taken up by Rani 
Champa during the trial of the intər- 
pleader suit that, prior to the adoption of 
the defendant Raja, she had admitted that 
owing tothe re-marriage of Rani Nasim 
Bahri, Rani Saltanat Begam had become 
the sole legatee and heir entitled to the 
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Nanpara estate and no othar-widow of the 
late Raja except her or the person, whom 
she adopted, could succeed to the estateor 
the property left by him, It further appears 
to be clear from the proceedings of that 
very suit that after Rani Saltanat Begam 
had exercised her power to adopt in favour 
of defendant No, 1, then defendant No. 13 
(Saadat Ali Khan) and after he had been 
impleaded in the case, Rani Champa never 
challenged either the factum or the validity 
of his adoption. It was perfectly open to 
her to take up that position, if she liked, 
butaga matter of fact, she never did. If, 
therefore, she did not contest the point 
and it was decided against her, it must 
be deemed to be a point directly and sub- 
stantially in issue and decided against her 
under Explanation IV of the Code of Civil 
Procedure. My finding, therefore, onthe 
second question, is that, after the decisi: p 
of the inter-pleader suit, itis no morecp:n 
to Rani Champa to contest the factum or 
the validity of the adoption of defendant 
No.1. In short the decision operates ag 
res judicata against her. an 

I now proceed to decide the third ques- 
tion, namely, whether the decision in the 
inter-pleader suit, which I have held to ba 
binding on Rani (Champa, the adoptive 
mother of the plaintiff, binds the present 
plaintiff alao, although he was no party 
to that suit, having been adopted subseque 
ent to the decision thereof, 

The contention on behalf of the plaintiff 
was that he had not been adopted till after 
the decision of the inter-pleader suit, the 
case having been decided by the trial Court 
on the 4th November, 191], and by the 
Court of Appeal on the 23th May, 1914, and 
his adoption having taken place on the 
27th July, 1914. It was urged on his behalf 
that although he had been adopted Ly 
Rani Ohampa, yet he could not be con- 
sidered to be claiming the estate through 
her. He was claiming the estate as 
the adopted sonof the late Raja, having 
been adopted by one of his widows under 
the provisions of his Will. 

The position taken up on behalf of 
defendant No. 1 wasthat in order thatthe 
decision in the inter-pleader suit might be 
considered to be binding upon the plaintiff 
it was not necessary that he should have 
been a party to that suit, nor would it be 
necessary to show that he was claiming the 
estate through his adoptive mother. 
According to the contention of the said 
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defendant, the decision in the inter-pleader.. that suit and consequently the adoption of 


: suit, which was a decision . against the 
adoptive mother, must be considered to be 
binding upon the adopted son also, because 


_in.that litigation she must be.deemed to ` 


have represented the estate so faras the 
plaintiff was concerned. Reliance was 
piaced on Explanation VI tos. 11 of the 

Code of Civil Procedure, and it was urged 
that Rani Champa should be deemed as 
having litigated bona jidein that.suit in 
respect of her right to adopt, which was a 
right claimed in common for her and the 
present plaintiff, and, therefore, he should 
be deemed, for the purposes of s. 11, to claim 
under the person so litigating, 4. e, his 
adoptive mother. © — l 

: I have now to examine how far the posi- 
tion taken up on behalf of defendant No, 1 
gan be considered to be sound. i 

. The :decision arrived at in the inter- 
pleader suit should, in- my opinion, be 
construed to conclude on two points:—: 

; Firstly, that the second Rani, namely, 
Rani Saltanat Begam was competent to 
adopt owing to the re-marriage of Rani 
. Nasim Sahri—vide the findings cf the trial 

Judge on issues Nos, 21, 37,38 and 39 to be 
found in. Ex. 37 at P. R. 230, 231 and 232 of 
Part Il, and ~. . : NN 
. Secondly, that Saadat” Ali Khan was a 
‘person fully qualified: for adoption—vide 
the findings of the Appellate Court as con- 
tained in Ex, A-6, P.R. 123. and: 158 of 
Part III. . 
. It must also, in my opinion, imply a 
decision on a third point, namely, that if 
Saadat Ali. Khan (defendant No. 1) had 
been validly adopted by Rani Saltanat 

Begam, no other Rani could be left with 

any power to adopt. In that case the 

adoption: of the plaintiff by Rani Champa, 
which admittedly took place after the 
adoption .of defendant No. 1 must. be 


deemed to be invalid. The power to adopt. 


given by the late Raja to his Ranis having 
been exercised by oneof them, whs was 
conipetent to exercise it at the time, the 
power should. be deemed to have been 
exhausted and none left for being subse- 
quently exercised by any other Rani. If, 
therefore, the effect of the decision of the 
inter.pleader suit was to declare the adop- 
tion of defendant No. 1 to be valid, the 
necessary consequence of the declaration 
was that the power of appointment given 
underthe Will to Rani Ohampa must be 

deemed to have ceased after the’ decision of 


the plaintiff must be held invalid, The: 
fact that the plaintiff was not a party to: 
that suit, becomes altogether immaterial, '. 

'Astothe argument raised on behalf of’ 
the plaintif that -he is not bound by the . 
decision in the inter-pleader -suit, because’ 
he does not claim through Rani Ohampa,: 
Iam of opinion that the reply given to that-' 
contention on behalf of defendant No. 1 
that if there was a decision ofa competent . 
Court against the adoptive mother, the | 
decision would be binding also upon the: 
subsequently adopted son by virtue of 
Explanation VI tos, 11 of the Code of Civil 
Procedure, is correct, : Ds; 

-For a long time controversy on this point ` 
had raged in Indian Courts, and it was 
considered doubtful whether an adopted: 
gon or areveraioner should be considered. 
to be bound by a decision arrived at 
against the adoptive mother or the widow . 
in possession, It was felt that the adopted: 
son or the reversioner claimed in his own | 
inlependent right and did not claim’ 
through the adoptive mother or the widow 
in possession of the property, and con- 
sequently the decision obtained against the 
&doptive mother or the widow in possession 
could ‘not bind the adopted son or the 
reversioner. The controversy has, however, 
been now settled by several decisions of 
their: Lordships of the Privy Council re- 
cently delivered. 

In the case of Venkatanarayana Pillay v. 
Subbammal (17) asuit-had been instituted 
during the lifetime of a widow by a pre- 
sumptive reversioner to set aside an adop- 
tion made by her. The plaintiff died and 
the next reversioner applied for being sub- 
stituted on the record in his place. Theap- 
plication was opposed and it was contended 
that a reversioner could not be considered to 
claim under another reversioner, and conse- . 
quently the suit brought by ‘one ‘must be 
deemed to have been brought in his own 
personal capacity, and after his death an- 
other reversioner could not be considered 
as his representative and thus capable of 
being substituted on the record in his place, 
Their Lordships of the Privy Council did 
not accept this contention and held that the 
suit brought by a reversioner must be con^ 
sidered to be a suit brought in a represen- 


(17) 29 Ind. Gas. 298; 42 I. A. 195; 38 M. 406; 17. 
M. Li T. 435; 28 M. L. J. 535. 17 Bom. L. R. 468; 19 
C. W. N. 641; 2 L, W. 596; (1915) M. W. N. 555; 21€. | 
L. J. 815 (P. O). i oa 2 
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tative capacity. Telit Lordships further held 
that the governing prinocipleapplicable to a 
suit brought bya reversionerduring the life- 
time ofa widow was that it was brought 
to gat rid of a common apprehended danger 
to theinterest ofthe general body of rever- 
gioners. Their Lordships remarked that 
apart from the question whether the next 
reversioner could be considered to be the 


legal representative of the deceased rever- | 


sioner, there remained the outstanding fact 
of identity of interest on the part of the 
goneral body of reversioners, near and remote, 
to get rid of the transaction which they re- 
gard as destructive of their rights. Ar: 
cording to their Lordships, Explanation VI 
to s. 1l of the Code of Civil Procedure was 
intended to cover exactly cases of this kind 
and to bara fresh litigation on the same 
cause of action. : 

The principle enunciated in the above 
ease was followed in two later cases, name- 
ly, Janaki Ammal v. Narayanasami Aiyar 
(18) and Kesho Prasad Singh v. Sheo Par- 
gash Ojha (19). The same principle was 
again laid down by their Lordships in a 
very recent case that went up to ths Privy 
Oouncil from Oudh, it being reported as 
Mata Prasad v. Nageshar Sahai (8),. Their 
Lordships observed in the last case as fol- 
lows (at page 411*):— 

'! Raversioners possess individually what 
has been‘called a spes successionis, the bare 
possibility of succeeding to the estate of 
the last owner in case the widow dies leav- 
ing anyone of them surviving entitled to 
take immediate possession after her, unless, 
of course, the husband has left the power to 
her to adopt ason. But the spes is common 
to them all; so is the danger by the widow's 
act against the interests of the reversioners. 
The right to sue toset aside that common 
danger is. given for obvious reasons of.policy 
and convenience to the person, who, if the 
widow died at the moment, would take 


the estate. Butthe result, favourable or 
otherwise, affects the reversioners as a 
body.” 


These cases have, therefore, settled the 


(18) 37 Ind. Oas. 161; 43 I. A. 207; 39 M. 634; 20 
M. L. T. 168; 31 M. L. J, 225; 14 A. L. J. 997; (1916) 
9 M. W. N. 188; 20 O. W. N. 1323; 18 Bom. L. R. 856; 
24 Q. L. J. 309; 4 L. W. 530 (P. O). 

(19) 82 Ind. Oas. 962; 511. A. 381; 46 A. 831; A.I, 
R. 1924 P. C. 247; 10 O. & A.L. R- 1105; 40 O. I. J. 
461; 47 M L. J. 884; 23 A. L. J. 168; 27 Bom. L. R. 
130; 21 L. W. 295; 10. W. N. 640; L. R. 6 A. (0)1; 
29 O. W.N. 606 (P. C.). 
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law so faras the vevarsioners are concerned. 
If a decision has been obtained by a revetr« 
sioner against the widow in his own favour, 
other reversioners can take advantage of 
that decision, The subsequent reversioner 
should be considered to be claiming under 
the first reversioner within the meaning of 
Explanation VI to s. ll of the Code of 
If the decision is simi- 
larly obtained by the widow in her favour 
against a reversioner, the subsequent revere 
sioner would also be considered to be bound 
by it on the principle that the widow repre- 
gents the entire estate"and the reversioners 
cannot be allowed to litigate the same cauce 
of action twice over. i 

The same principle has been followed by 
their Lordships of the Privy Council as to 
cases relating to adoption. If a widow 
makes an adoption purporting to aot under 
an alleged authority conferred upon her by 
her husband and ifa guit is brought by a 
reversioner ejther against the adoptiva 
mother or against the adopted son (if the 
adoption has already taken place), and the 
litigation results in favour of either 
the widow or the adopted son, and it ig 
found that the adoption was valid, because 
the widow possessed such an authority, the 
decision would be hinding not only on the 
particular reversiorfer who brought the suit 
but also on all the reversioners who might 
choose to sue subsequently. Similarly, if 
a reversioner gets a declaration to the effect 
that the widow possessed no such authority, 
and if, in spite of that decision, the widow 
chooses to make an adoption, the previous 
decision would be binding upon the adopt 
ed son, 

I now proceed to deal with cases relating 
to the first head. The most important case 
is reported as Risal Singh v. Balwant Singh 
(20). The facts of that case are that one Rani 
Dharam Kunwar of Landhaura, District 
Saharanpur, had brought a suit to declare 
thatthe adoption of one Balwant Singh, 
whom she had herself adopted, was bad on 
the ground that she had no authority’ from 
her husband to adopt and that, in fact, she 
did not make the adoption. The suit was 
contested onseveral grounds, among them 
being a ground that the Rani in fact had 
made the adoption, and was, therefore, estop- 


(20) 48 Ind. Oas. 553; 45 I. A. 168 at pp. 178, 179; 
40 A. 593; 28 ©. L. J. 519; 24 M. L. T. 361; 9 L. W. 
52: 23 0. W. N. 326; (1919) M, W. N. 155; 36 M. L. J. 
597; 21 Bom. L.R, 511 (P. O.). 
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that Balwant Singh had; in fact, been 
adopted, but it was: of opinion that Rani 
Dharam Kunwar was estopped from. ques- 
tioning the validity of. adoption and ac- 
cordingly dismissed the guit, On appeal 
- tho High Court affirmed the decree, The 
plaintiif then appealed to the Privy Ooun- 
gil and their Lordships confirmed the de- 
cree passed hy the two Oourtsin India, but, 
in doing so they also took up for decision 
the issue whether the Rani had an author- 
ity to make the adoption. -The Rani did 
notobject to the issue being taken up and 
their Lordships decided it in favour of the 
adopted son Balwant Singh. The decision 
of their Lordships of the Privy Council is 
reported as Dharam Kunwar v. Balwant 
Singh (21). Rani Dharam Kunwar died and 
after her death another: suit! was brought 
against the adopted son by.one Chaudhri 
Risal Singh, who alleged to be the nearest 
reversioner, and another person, to whom 
: he had assigned a portion of the estate. The 
. plaintiffs alleged in their suit that Rani 
Dharam Kunwar had no authority to adopt, 
and the edoption was, therefore, invalid. 
Several defences were raised but the one 
: defence, upon which the case was decided 
by the High Court of Allahabad, was that the 


previous decision of theix Lordships of the’ 


Privy. Council in the suit of Dharam Kunwar 
v. Balwant Singh (21) operated as res judi- 
vata, The decision of the Allahabad High 
Court is reported as Risal Singh v. Balwant 
Singh (22). Banerji and Chamier,JJ., held 
that the widow represented the estate 


and the interest of the reversioners to her 


husband, and as the Privy Council had 
held.inthe previous suit that the . widow 


had full authority to make the adoption, 


that decision, was binding on the rever- 
sioners and the presentsuit was not main- 
tainable. Richards, C. J., however, took a 
different view. The ‘matter was carried 
further in‘ appeal and their Lordships up- 
held the plea of res judicata and remarked 
as follows :— l ; 
"There can be no doubt, in their Lord- 
ships’ opinion, that Rani Dharam Kunwar 
in her suit against Balwant Singh did, not- 


withstanding the personal estoppel under: 


which she laboured, represent the estate on 


(21) 15 Ind. Oas. 673; 39 I. A. 142;" 34 A. 398; 16 C. 

W.N..675; 9 A.L. J, 730; 14 Bom. L. R. 485; (1919) 

` M. W. N.641; 12 M; L. T: $5; 16 C, 1, 3.60; 23 M. I. 
.900(P.0).  - i 


(22) 30 Ind. Cas: 6575 37-A. 496; 13 A, L. J, 594, 
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the question of fact ras’ to whether Balwant’ 
Singh bador had not been validly adopted,- . 
and that she represented the estate witbin 
the meaning of the rule in Katama Natchier- 
v. Rajah of Shivagunga (23), The principle * 
of law to be -applied in such cases was, theiy. 
Lordships consider, correctly summarised . 
"Y Banerji, J., in his judgment in this-case . 
thus: em 4 ROC ke LN. 
“ “Where the estate of a deceased Hindu 
has vested--in a female heir a decree ‘fairly 
and properly obtained against her in regard 
to the estate is, in the.absence of’ fraud 
or collusion, binding on the -reversionary 


heir.’ 


"It cannot be said that there bad mot. 
been a fair trial by the Board in 1912 of the 
rightinthesuit of Rani. Dharam Kunwar. 
against Balwant Singh. The right in that. 
suit was his right to the estate as a son 
validly adopted to Raja Raghubir Singh. It 
is true, as was pointed out in a judgment of 
the High Court in this suit, that the rule of : 
ves judicata, vas enacted in s, ll of the 
Code of. Civil Procedure, . 1908, is not- 
strictly applicable in ‘this: case, as. the 
plaintiffs were not parties to the suit of. 
Rani Dharam Kunwar .against.. Balwant 
Singh, and'do not claim under & party to. 
that suit, but the principle of res judicat - 
has been applied rightly by: the: Courts ` 
in India so as to bind reversioners- by 
decisions in litigation, fairly and bonest-: 
ly conducted, given for or against Hindu 
females: who represented the' estates, as 
Rani Dharam Kunwar did in her suit 
against Balwant Singh. 


“Tt has been urged by the learned Couns, 
Rel for the. appellants here that Rani 
Dharam Kunwar cannot be regarded as hav- 
ing represented the estate in her suit 
against Balwant Singh, as by her acts. 
she was personally estopped from denying 
that she had validly adopted him to 
Raja Raghubir Singh. In the absence 
ef all authority, their Lordships cannot 
decide that a Hindu lady, otherwise qualified 
to represent an estate in litigation, ceases to 
be so qualified merely owing to personal dis- ^ 
ability or disadvantage as a litigant, al- 
though the merits are tried and the trial is: 
fair and honest. The principle is that Te- 
versioners must risk that, so that there may 
be an end to litigation."—vide Risal Singh 
v. Balwant Singh (20). 


(23) 9 M. I. A. 539; 2 W, R. P. O, 3151 Sath. P.O. J, 


520; 1Sar. P. C. J. 25; 19 E, R. 843; 
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The next casa to which I would like to 
yefer is the case of Mata Prasad v. Nageshar 
Sahai (9) whioh has already been quoted. 
above. The facts in-this case were that one 
Raja Durga Prasad claiming to be the 
nearest reversioner had brought a sujt 
aginst one Musammat Jagrani Kunwar, 
ths widow of one Narendra Bahadur, for a 
deelaration that a Will set up by her which 
purported to confer upon her an authority 
fo'adopt, was not genuine. The trial Court 
found in favourofthegenuineness ofthe Will 


but the decision was set aside on appeal by. 


the late Court of the Judicial Commissioner 
of Oudh. "The matter was further taken up 
in appeal to the Privy Council where their 


Lordships decreed the appeal and found the - 


Will to be genuine. The case is reported as 
Jagrani Koer v. Durga Parshad (24), 


Pursuant to this decision of the Privy Coun- : 


cil the lady took one Nageshar Sahai in 
adoption. Durga Prasad died in the mean- 
while. Mata' Prasad, another reversioner, 
instituted a suit for possession of the entire 
property after the death of the widow 


against the adopted son; and the main- 


ground for the suit was that the adoption 
of the defendant was bad because the Will 
under which Musammat Jagrani Kunwar 
got her authority to adopt, was not a 
genuine document but wasa forgery. The 
adopted son contended that the previous de- 
cision of their Lordships of the Privy Coun- 
cil regarding the genuineness of the Will, 
operated as res judicata and constituted a 
bar to the trial of this issue & Second. time. 
The trial Court overruled the plea of res 
judicata but on appeal the late Court of the 
Judicial Commissioner of Oudh reversed 
that decision and held that the previous de: 
cision of the Privy Council on the question 
of genuineness ofthe Will operated as res 
judicata. The matter wasfurther taken up 
in appeal to the Privy Counciland the judg- 
ment of the Court of Appeal was affirmed. 

_ The two litigationsreferred to above dis- 
tinctly show that where, ina suit brought 
by a reversioner; the widow succeeds in 
getting the authority to adopt established, 
the decision is binding upon all subsequent 
reversioners. 

Inow proceed to deal with cases under 
the secend head. 1t would be enough if I 
took up only one well-known case, which 


(24) 22 Ind: Cas. 103; 41 I. A. 76: 36 A. 93; 16 O. C. 
386; 12 A. L. J. 125: 96 M. L. J. 153; 15 M. L..T. 125; 
(1914) M. W. N. 137; 19 C. L. J. 165; 18 C. W.N. 921; 
16 Bom. L. R, 141; 10. L. J, 57 (P. Q.). 
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went up to the Privy. Council from thia very ^ 
Province (Oudh). itrelates to the Ajudhia 
estate, -Maharaja Bir Man Singh was the 
owner of that estate. The Maharaja died: 
on the llth October, 1870, leaving no mala 
issue.. Prior to his deathhe had executed 
a Will dated the 22nd April, 1864, under 
which he gave his widow Mabarani Subhao 
Kuar power to adopt. The Maharaja had 
also a daughter from whom was born @ 
son named Partab Narain Singh who was 
known in the family as “Dadwa Sahib." 
After the death of. the Maharaja, .tha 
Maharani adopted one Triloki Nath wha 
wes nephew of her husband, on the 16th 
August, 1872, in accordance with the terms 
of the Will. Partab Narain Singh, the 
grandson of the Maharaja, then instituted ` 
a guit for a declaration of his title to succeed 
to the whole of the estate of Maharaja Sir 
Man Singh, his maternal grandfather, al- 
leging that the Maharaja, had revoked the 
said Will during his lifetime, and conse- 
quently the adoption by the. Maharani wag 
invalid, Partab Narain Singh’s suit was 
dismissed by both . Courts in India, and he. 
carried the matter furtherin appeal to the 
Privy Council. Their Lordships, on a re~ 
view of the entire evidence, decided in. 
favour of Partab, Narain Singh holding 
that the Will of the Maharaja executed in 
1864 had been revoked by him, and conse» 
quently the Maharani was left with no 
authority to adopt, and the adoption by 
her of Triloki Nath was invalid... Their 
Lordships, therefore, held that the Maharaja 
had died intestate, and that under cl. (4 
of a, 22 of Act I of 1869 (asit then stools 
Partab Narain Singh was entitled to succeed 
to the talugqa, since he had been treated 
by the late Maharaja in all respects as hig 
own son ; and the declaratory decree as pray- 
ed for by Partab Narain Singh was granted 
to him. The case is reported as Maharajah 
Pertab Narain Singh v. Maharani Subhao 
Kooer (25). An application for review was 
filed by Triloki Nath beforetheir Lordships 
of the Privy Oouncil on the ground that 
he had not been properly. represented ‘in 
the case, and the decree of their Lordships 
was not binding on him.. The petition of 
Triloki Nath was, however, rejected by 
their Lordships.: The case is reported as 


(25) 4 I. A. 228; 3 0, 626; 10. L. R. 113; 3 Sar. P. 


C. J. 740; 3 Suth. P. C. J. 458; Rafique and Jackson's 
P. C. No, 46; 1 Ind. Jur. 679; LInd. Dec. (N. s.) 983 
(P. Q). 


“836 
Jn the petition of Triloki Nath, Pertab 
Narain Singh v. Subhao Kooer (20). 

'Having thus been defeated, Triloki Nath 
tried his luck again and started a fresh suit 
in India on the allegation that he was not 
properly represented in the previous litiga- 


tion, and that the Will of the late Maharaja . 


had not been revoked by him during his 
lifetime, and consequently his adoption by 
Maharani, Subhao Kuar was valid, He 
thus claimed the entire estate denying that 
"Dadwa Sahib” had been treated by the 
late Maharaja Sir Man Singh in all raspects 
ng his son. 
Triloki.Nath was not properly represent- 


ed, and also. decided other points in his: 


favour. and gave him a decree for the entire 
‘estate. The-matter was taken up again 
to- the Privy Council and their Lordships’ 
. judgment is reported as Pertabnarain 
Singh.v. Trilokinath Singh (27). The case 
is a most instructive one and fully applies 
to the present ease. The arguments will 
be found reported lon pages 189 and 190* 
ofthe said Indian Law . Reports. It was 
contended on .behalf of the appellant 
(Partab Narain Singh) that the previous 
decision of their Lordships of the Privy 
Council was binding upon Triloki Nath 
Singh since. he, claiming derivatively under 
the Will of the late Maharaja Man Singh, 
by the appointment of the widow of the 
latter, was bound by the decree against 
the widow who represented her deceased 
husband's estate, she having been a party 
to the suit. -On behalf ofthe respondent 
it was argued that Triloki Nath Singh, 
. having neither been actually a party to 
the. former suit, nor having been properly 
represented therein, was not bound bythe 
previous decision. As to the argument that 
the widow had sufficiently represented all 
future and contingent interests in the estate, 
and,therefore,had represented Triloki Nath 
Singh in the suit, it was contended on 
. behalf of the respondent that it must: be 


considered that the latter claimed title not’ 


under the widow but under the late Maha- 
rajas Will. 
the judgment observed that the declaration 
given by the Courts in India was directly 
opposed to the declaration made bv the 

(98) 5.1. A. 171; 40. 184; 3 Suth. P. O. J. 553; 3 Sar 
P, O. J. 840; 2Ind. Jur. 504; lShome L. R. 256; 2 


Ind. Dec. (y. 8.) 117 (P. OJ. 
(21) LL L A. 197; 110. 186; 8 Ind. Jur. 697; 4 Sar. P. 


O.J. 567; Rafique and Jackson's P. O. No. 86; 5 Ind. 


Dec. (x. 8.) 883 (P. C.). 
“Page of 11 O.—, Bd. ] 
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The Courts in India held that, 


consequently to the 
. by. the Privy Council in that suit. It was, 


Their Lordships in delivering . 
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Privy Council in the former suit brought by 


_the appellant in which substantially the 
same issues relating to the succession to the 


taluga, as those in the present suit, wera 
raised and decided. Their Lordships oh- 
served that the first question to be consider- 
ed in the appeal was whether the respond- 
ent was bound by the judgment in the 


. former suit; for if so bound, the question 
on the merits need not be discussed. Their 
‘Lordships stated with regard to the firat 


point raised before them, namely, whether 
the respondent was properly represented or 
not, that they did not propose to diseuss it ` 
at length as their decisivn would not turn 


„upon it. Their Lordships did not, theres l 
fore, decide the point whether the respond- 


ent was a party to the previous suit, and 
final order passed 
however, clear that the Maharani was a 
party to the previous litigation, and that the 


. decision had been pronounced against her. | 
Their Lordships, therefore, proceeded to 


consider the second question whether 


“the Maharani fully represented the estate 
.in the former suit, and 


whether the 
previous decision constituted res judicata. 
Their Lordships held that the Maharani 
represented the estate fully in the former 
suit, and the decision pronounced against 


‘her operated as res judicata in the second 


litigation and was binding upon Triloki 
Nath Singh. Their Lordships, therefore, 
reversed the decision of the Oourts in 
India and dismissed the suit, upholding 
the title of Partab Narain Singh which had 
been declared by them in their judgment 
in the previous case. 

It is clear from this case that their 
Lordships for purposes of the decision of 
the second case, treated that TrilokiNath 
Singh was not a party to the previous 
suit, andonly took into consideration the 
fact that the previous decision had been - 
pronounced in a suit to which Maharani 
Subhao Kuar, the adoptive mother of 
Triloki Nath Singh, was a party. It is 
also clear that the decision of their Lord- 
ships in the previous case was to the effect 
that the Willof thelate Maharaja had been 
revoked, and that the Maharani had no 
more,any authority to adopt, and, therefore, 
the adoption of Triloki Nath Singh by her 
was invalid. According tothe view taken 
by their Lordships their decision in the 
previous suit as to want of authority on 


_ the part of Maharani Subhao Kuar to. * 
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adopt, was hled to be binding upon Triloki 
Nath Singh, the adopted son, who wag 
dgamed for the purposes of the gubaequent 
decision to have been no party to the pre- 
vious litigation at all. 

The case, therefore, leads me to con- 
clude that if in a litigation: a decision, 
fair and square, is obtained against the 
adoptive mother to the effect that she 
possessed ‘no ‘authority. to adopt, that 
décision must be considered to be binding 
upon the adopted 


the previous titigation, 


facts ofthe present case, I have already 
held that the decision in the inter-pleader 
suit, to which both defendant No, 1 and 
Rani Ohampa, the adoptive mother of the 
plaintiff, were parties, with adverse in- 
terests against each other, is binding upon 
Rani Champa. She was admittedly a party 
to that suit, and it cannot be said that 
the trial of that case was not fair and 
square, 
defendant No. 1 had been validly adopted, 
This decision was arrived at because Rani 


Champa never chose to contest the valid- : 


ity of defendant No. 1's adoption. The 
necessary consequence of that decision 
was that Rani Ohampa's power ‘to adopt 
must be deemed tohave been held to have 
become exhausted. It is obvious that if 
the adoption made by one of the widows 
of the late Raja Mohammad Siddiq Khan 
had been declared valid, no second adop- 
tion could be validly made by any other 
widow of the Raja. f 

Iam, therefore, forced to arrive at the 
conclusion that the previous 
operates as res judicata in the present suit, 
and that the plaintiff cannot be allowed to 


plead the invalidity of the adoption of' 


defendant No. 1, and to contend that his 
own adoption is valid, when the effect of 
the previous decision was that the power 
to adopt possessed by his adoptive mother 
Rani Champa must be deemed to have be- 
come exhausted. 8 


My finding, therefore, is that the deci- 
operates: 


Sion in the inter-pleader suit 
as res judicata. I, therefore, decide this 
issue ia favour of defendant No. 1 against 
the plaintiff. 

‘Issue No. 9 (Limitation).—I now proceed 
to decide the issue regarding limita- 


tion. The position taken up on behalf of ' 
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son, though he may- 
have been adopted by her, subsequent to the - 
decision, ‘and could have been a party to’ 


It was decided in that case that ' 


decision : 
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defendant No, 1 in this connection has nofi 
been consistent. In his written statement 
para. 19 (P. R. 279) the plea was taken 
in'& few words that the suit was barred 
by limitation. When.the pleadings in the 
case were, however, cleared up before me 
and the statements of the parties were re- 


' corded, Mr, “Wasim, the learned Counsel 
‘for defendant No. 1, amplified the eaid 


plea by stating that the suit was barred by 
limitation: on the ground that defendant 
No. I, the person entitled to the estate 
as the adopted son, came into possession 
thereof in 1909 when he was &dopted, and 


' has, therefore, beenin adverse possession 
I, therefore, apply this principle to the: 


for more than 12 years (P. R.:338). At 
the time of arguments a curious position was 
taken up by Mr. Jinnah, the learned Counsel 
for defendant No. 1. His position as 
stated on P. R, 1297 and 1298 was that 
the adverse possession against the plaintiff 
began from the date of the institution of 
the inter-pleader suit, viz, the 28th April, 
1908. He explained his position by stating 
that, after the death of the late Raja Moham- - 
mad Siddiq Khan, the possession of the 
Oourt of Wards was the possession of ‘tha 
person who might ultimately be found to be 
the realowner, but when the inter-pleader 
suit was filed, the*possessicn of the Court 
of Wards which was that of a stake-holder 
unders. 88 ofthe Code of Civil Procedure’ 
must be deemed to be the possession of 
the Court. According to him, since the 
plaintiff was not impleaded in that suit, the 
possession of the Court was adverse.to him 
because the Court should be deemed to 
hold only for the claimants impleaded in 
that suit, His further argument was that 
after the decision of that suit, the Court 
must be deemed to have held on behalf 
of defendant No. l,who was -determined 
to be the ultimate ownér of the estate. 
Since that time the possession of defendant 
No. 1 must be deemed to have been ad- 
verse against the whole world including 
the plaintiff, though he had not been till 
then adopted and in the eyes of law was 
not then in existence. His contention was 
that defendant No. l had perfected his 
title by adverse possession against the pro 
tanto holder of the estate, who would 
for all purposes be considered in the eyes 
of law to represent the entire estate, since 


" be had remained in possession for’ more 


than 12 years, whether the period be 
reckoned from the date of his adoption 
or at any rate, fromthe date of the deci- 


Bad” 


sion of the inter.pleader' süit; and that 


<“ would be quite enough to destroy the 


` title of the plaintiff (P. R. 1298), At first 


ee es 


. ' To sum up 


‘he cited “no rulings to support. his posi- 


tion, but subsequently cited the following 
three authorities in support of his plea, 


‘and stated-that his contention, shortly 
- - pùt, was that there would be limitation. 


ruining even againstà non-existent person, 


unless his case fell. under ss. 6 and 7-or 


' under ‘Aft, 141 of the Limitation ‘Act (P. 


R. 1329). < ; 
‘Gobinda Chandra Sarma Mazoomdam v. 
Anand Mohan Sarma. Mazoomdar. (28), 


` Ayyadorai Pillai v. Solai ‘Ammal (29) and 


Ranodip Singh v. Parmeshwar Pershad (30). 


behalf of defendant Noel was: |— ^ ., ^, 
' (1) that the suit was barred by limita- 
tion .because it had been brought more 


| than l2years after the filing of the inter- 


` pleader suit, which was on the 28th April, 


. ^ (8) that in 


' / 908. The possession ofthe'Court of Wards 


after the filing-of that suit was that ofa 
stake-holder and must be deemed to be the 
possession on behalf of the Court, and the 
Court should be deemed to be in possession 
on behalf of. only those claimants, who 
were impleaded in that suit. The plaintiff 
being.no'such claimant, the ‘possession. of 
the Court and hence that of the Court of 
Wards could at no moment be considered 
to be the possession of the plaintiff 


‘though he may. be the person actually en- 
titled to the estate; 


(2) that the suit was ed 
tion because it had been brought after 12 
years from thee date of the adoption of 
defendant No. 1, which was the 9th of March, 
1909; and | À 
any case, the suit was barred 
because it was brought after 12 years from 
the date of the decision of the inter-pleader 
suit which was the 4th November, 1911, 
since which date the Court and hence 
the Court of Wards must be deemed to be 
holding for defendant: No. 1, who was 


. declared to be the ultimate owner of the 
“estate. | : 


. . The reply given on behalf of the plaintiff 


3; 6 
W., N. 362; 27 O; C. 343; 29 Q. 


(28). 2/B, L. R A.O. J. 313; 4 Mad. Jur. 381; 1-Ind. 


“Dec. (x: s.) 856.. 
- '. (89) 24 M. 505. 


: (30) 86-Ind. Cas. 249; 52 L A. 69; 47 A. 165; A. IR. 
1995 P. 0.33; 48 M L. J.29; 21. DL. W: i 
N. 1; 23 A: L. J. 176; 27 Bom. L. R. 175; 
74,96 P. L. R. 113; L. R. 6 A. (P.O) 47: 
W. N. 666 (PC). , 
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barred by limita- 
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to this argument was that the possession . 
of defendant No. | could not be deemed 
to: be adverse prior to the date when he 
was held to. be actually entitled to the 
possession. of the estate, under the com- - 
arrived aton the 7th September, 
1910—vide Ex. 80, P. R. 767 of Part IIT. | 
and in accordance with the terms ofwhich ` 


‘a.decree had been passed in the inter- . 


pleader suit—vide Ex. 37, P. R; 251 of. 
Part III. That compromise declared that ' 
Rani Qamar Zamani Begam was to be 
entitled to.one-fourth share of, the profits 
of the entire Nanpara estate for a period . 
of 15 years, and that she was to be held. . 
as. absolute owner of certain villages of the | 
estate, and that the remaining portion of 
the profits was to be divided equally be- 


tween Rani Kaniz Begam of Utraulà and. «. 


Rani Sarfaraz Begam of Muhamdi for their 
lifetime, In the event of the death of 


Rani Kaniz Begam, without leaving a male 
issue, her husband, Raja Mohammad. 


Mumtaz Ali Khan, the talugdar of Utraula, : 


was to. take her share for his life, and 
after his death that share was to revert 


to. Rani Sarfaraz Begam of Muhamdi, if ^ 
gurviving, otherwise to defendant No. 1, 


Raja Saadat Ali Khan. The share of Rani ` 
Sarfaraz: Begam, after her death, was also 
to’ go tothe said defendant Raja Saadat 
Ali Khan. It was, therefore, argued that 
the right to present possession with regard 
to halt of the Nanpara estate was vested in 
defendant No. 2, because his wife, Rani 
Kaniz Begam had died in August, 1920, witb- 
outleaving any male issue, and the'defendant 
No. 1 was not entitled to the possession 
thereof during the lifetime of Raja Moham- 
mad Mumtaz Ali Khan defendant No. 2. 
In respect of that portion, therefore, the 
adverse possession of defendant No. 1 
could not commence before the death of 
defendant No. 2. With regard to the other 
portion of the estate Rani Sarfaraz Begam 
should be deemed to have remained in. 
possession til her death in 1921; and 
defendant No. 1 came into possession of 
that portion only after that date. Briefly . 
put, Mr. Hasan Imam's case was that - 
defendant No. 1 was in possession of one- - 
half of the estate to which defendant No.2 ', 


: was entitled, only since November 1925 


when the Court of Wards wrongly gave 
over possession of the entire estate. to 
defendant No. 1, and his possession could | 
not be deemed to be adverse in respect ' 
of that half portion :prior :to-1925; and with |. 
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regard to the other half, defendant No. 1 
had come into possession only in 1921, 
when Rani Sarfaraz Begam died and his 
possession could not be adverse prior to 
that date. Defendant No. 1 has not, there- 
fore, been in possession, much less in 
adverse possession, of any of these moieties 


for more than 12 years and cannot be con- . 


sidered to have perfected his title by 
having remained in adverse possession 
bo than 12 years (P. R. 1323 and 

The rulings relied upon on behalf of 
defendant No. 1 were also criticised, and 
it was contended that either they were 
not applicable to the facts of the present 
case, Or they were irrelevant (P. R. 1325 
and 1320). 

I havenow to examine whether the plea 
oflimitation, as put forward on behalf of 
defendant No. 1, can be sustained, 

The first point, which I have to see, ia 
which Artiele of the Limitation Act applies 


in the present case, it has been held by: 


their Lurdships of the Privy Council that 
Art, 144 of the First Schedule tothe Limita- 
fion Act applies only when other Articles 
of the Limitation Aet are not applicable— 
vide Runchordas Vandravandas v. Parvati- 
bai (31. Referring to the First Schedule 
ofthe Limitation Act (IX of 1908) we find 
that neither Art. 140 nor Art. 141, nor 
Art. 142, nor Art. 148 applies to the present 
čase, Article 140 deals with a suit by a 
"remBinderman, a reversioner ofa devisee 
for possession of an immoveable property. 
.The plaintiff-does not come within this 
description, Article 148 deals with asuit 
by a Hindu ora Muhammadan entitled to 
possession of immoveable property on the 
death of a Hindu or a Muhammadan 
female, This Article, too, does not apply 
to the case of the plaintiff. Artele 142 
deals with a suit for possession of an im- 


moveable property when the plaintiff, | 


while in possession of the property, has been 
' dispossessed or has discontinued the pos- 
session, lt is clear that the plaintiff had 
not been in possession of the property even 
for a single day, and consequently this 
Article also does not apply to his case, 
Article 143 deals with a suit where the 
' plaintiff has become entitled by reagon of 
eny forfeiture of breach of condition, It 


(31) 36 1. A. 71; 23 B. 725; 1 Bom, L, R, 007; 30. 
W. N. 4621; 7 Sar P, O, J. 518; 12]nd, Deo, (x, d) 
: 485 (P: Q.). ; < . | a d 
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is unnecessary to state that this Article, 
too, does not apply to the present case. The 
only Article, therefore, that is applicable to 
the plaintiff's caseis Art. 144, which runs 
as follows :— 


"144.—For!possession of 12 years, When the pos- 
immoveable property session of the 
or any interest therein defen dant 
not hereby otherwise becomes ad- 


specially provided verse to the 
for. plaintiff.” 
Three points are, therefore, clear from 


the wording of the aforesaid Article. 

(1) That the Article only applies to a 
for possession of an immoveable 
property when no other Article applies to 
it; i 

(2) that the defendant must be in posses- 
sion; and 

(3) that his possession must be adverte to 
the plaintiff, 

The above points make it clear that it 
the defendant has not been actually in 
possession of any property he cannot 
plead adverse possessionin his favour. In 
order to beableto do so, be must first 
show that he has been in possession, 
whichhecan show by proving that he . 


‘himself has been in possession or tbat 


apy other person “has been in possession 
on his behalf. It is also clear that, in order 
to defeat the claim of the plaintiff, the 
defendant must show that his possession 
has been adverse to the plaintiff, Unless 
these essentials are established the defends 
ant cannot defeat the plaintiff's case, 

I now proceed to examine how far dea 
fendant No.1 has been able to establish 
these points in order that he might be able 
to defeat the plaintiff's present claim, 


It is clear to me that defendant No. 1, 
prior to the date of his adoption, cannot 
possibly say that the possession of tha 
Court of Wards, which, after the filing 
of the inter-pleader suit in April, 1908, 
must be treated as the possessionon bee 
half of the Court, can ‘be considered to 
be his possession. He himself was not 
legally inexistence prior to his adoption, 
aod it would be absurd to contend, that 
anybody else was in possession on his behalf, 
when he himself did not, in the eyes of law, 
exist, 

We have -agaia to see whether ha 
actually came into possession of the pro- 
perty when he was adopted jn March, 


eee 
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1909. Itiselear ‘to "me that defendant 
No. 1, though adopted and impleaded in 
the inter-pleader suit, yet he did not come 
into the .posseseion of the 
He wasa party to the inter-pleader suit 
.like every other claimant, but no claimant 
, could, merely by virtue of being impleaded 
‘in that suit, be deemed to be in possession. 
‘It wasthe Court .of Wards which was 
‘actually in possession on behalf of the 
Courtin' which the inter-pleader suit had 
been filed. The only person on whose be- 
_half the. Court of Wards -might be ‘con- 
sidered to be holding possession, , would.. he 
-the:person who was actually determined to 


'. be entitled to the estate. I am, therefore, of . C 
` possession of defendant No. 1, even if it 
‘be deemed to have commenced either 


„opinion that.defendant No. did not come 
into possession even on. the date of.his 
„adoption. - ,. °°, opes © 
I have now tosee whether defendant No. 1 

| came into possession of.the property after 

. the decision of the iater-pleader suit in 
November 1911. We- know that the inter- 
pleadersuit was decided in accordance 

' with the compromise arrived at on the. Tih 
September, 1910, to which defendant No, 1 
wasa party, In accordance with the terms 
of.thatcompromise defendant No. 1 was 
held not tobe entitled to the immediate 

< -possession of the Nanpara estate. One. 
half ofthe estate wag to. fall in his pos- 

- session only- on. the death of defendant 
. No. 2 (Raja Mohammad Mumtaz Ali Khan) 
‘andthe other half on the death of bis 
. own natural mother, Rani Sarfaraz Begam. 
- Raja Mumtaz Ali Khan, defendant No. 2, 
ja still alive, and during his lifetime de- 


. fendant No. 1 cannot, according to the terms - 
‘Maxims, 9th Edition, page 576. Accordingly 


ef the said compromise, be considered as en- 

. titled to possession of that half portion of 
“the estate. [£the Oourt of Wards, while re- 
leasing the estate in 1925, has wrongly 

- given possession of that half portion of 
the estate to defendant No.1, he must be 

' deemed to be in illegal: possession 
“thereof and his advérse possession with 
. respect tothe share of defendant No. 2, 
“would only commence from 1925. As to 
* the other half itis clear that Rani Sarfaraz 
'- Begam, the natural mother of defendant 
. No. i, died in 1021 and since. then he 
'' has become entitled, under the terms of 
the compromise, to the possession of that 
“half, In 1921 the Court of Wards was in 
possession of the estate, and since that 
date its possession with respect io that 
‘half must ‘be deemedto be the possession 


apf defendant No.1, It, therefore, follows . 


ABDUL BALIM KHAN v. BAADAT ALT ÈHAN. 
‘that with regard to one-half of the estate 
_defendant No.1 has, under the terms of 
. the 
property at all. ` 


-the property for more 
“prior to the 23rd December, 1925, the. 


‘and he cannot, 


'barred,if.he has & right to 
.period fixed by the Limitation Act. 


maxim of law is "contra, non valentem agere 
nulla feurrit 


.must follow 
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rightfully come into 


compromise, 
regard to’ 


possession in 1921 and with 


ihe other half, he has come into possession, 


in į 1925,2 though wrongfully and against 
the terms of the -compromise. Defendant 
No. 1 has not, therefore, been in posses- 
sion, much less in adverse possession . of 
than 12 years 


date ‘of the institution of the present suit; 
consequently, defeat the 


plaintiff's claim under Art, 144.0f the 


. Limitation Act. 


I now proceed to consider how far the 


from the date of his adoption in March 


.1903, or from the date of the decision of the | 


inter-pleader suit in November 
adverse to the plaintiff. 

As stated above, the contention of: Mr. 
Jinnah, the learned Counsel for defend- 


1911, can he 


„ant No, 1 was. that limitation would run 


& non-existent person. 


even against | 
proposition, Itseems 


cannot accept this 


-to me an impossible one on the very face 


of it. One of the general. principles 


-governing the Law of Limitation is thata 


person can only be considered to he 
enter and 
that right within the 
The 


does not exercise 


preseriptio (prescription 
run against a party who 


does nof ! 
` act)—vide Broom’s Legal 


js unable to 


possession cannot become adverse against 
& person as long as heis not entitled to 
claimimmediate possession, Ha facie it 
that a person who is not 
in existence cannot be considered to be 
in a positionto claim whether immediate : 
or otherwise. It is evident that inthe 
eyes of law the plaintiff did not come into 
existence aslong ashe was not adopted, 
His adoption took place on the 27th July, 
1914, He must be deemed to have come 
into existence only then. It was, there- 
fore, obviously not possible for him ta 
claim possession of the property before 
that date, and if be waa not in a position 
to claim itatall; having not beén then 
in existence, it would he absurd to say 
that another person was in possession Ada 
versely to him, Oné might fairly asl 
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"adverse against whom?" It certainly can- 
(mot be adverse against the plaintiff, who 


' to his widow to 


-Bession was adverse against 


‘his adoptive mother, 


. from him, anda cause of 


was not then in existence, It may have 
been adverse against any other person, 
but we are not concerned with such person 
unless the plaintiff can be shown to have 


- derived his title from such person. To 


meet this position, is was contended on 
behalf of defendant No. 1, that his pos- 
Rani Champa, 
and if it was adverse against her, who was 
it must be deemed to 
be adverse against the plaintiff also. The 
argument was that if defendant No.1 was 
in possession without any right, Rani 
Champa had a right to take possession 
action must be 
deemed to have accrued in her favour, and 
if the cause of action accrued to hèr 
against defendant No. 1, nothing could 
stop it, except the circumstances specified 
in 88. 6 and 7 of the Limitation Act, In 
support of this proposition the following 
rulings, as stated above, were quoted on 
behalf of defendant No. 1;— 

Gobind Chandra Sarma Mazoomdar v, 
Anand Mohan Sarma (28),  Awwadorai 
Pillai v. Sola Ammal (29) 
Singh v. Parmeshwar Pershad (3U). 
the first case reported 
Reports which was 
Hindu had died after 


in 
in Bengal Law 
decided in 1869, a 
leaving directions 
adopt a son, Upon a 
joint property among 
his widow, a certain 


partition of the 
his brothers and 


. property was allotted. to his widow ag 


; wards his brothers 


v 


her share of the joint property. After- 
dispossessed the. widow. 
After her dispossession she adopted a son, 
who on attaining his majority instituted a 


suit for possession of the property of which 


` his adoptive mother had been dispossess- 


ed. It was’ held by the Oaleutta High 
Court that the suit was barred by lapse of 
time, and the case of Gobind Coomar 
Chowdhry v. Huro Chunder Chowdhry (82) 
decided in 1866 was relied upon in support 
of the decision. The same view had been 
taken by the Oalcutta High Oourt in 
another case decided in 1868 and reported 
as Nobin  Chunder Chuckerbutty v. Issur 
Chunder Chuckerbutty (33). Subsequently 
the Oaleutta High Court again took the 
Sama View in a cuse reported as Saroda 
Soondury Dossee v, Doyamoyee Dossee (34), 
(32) 7 W. R, 134. 


(33) 9 W, R. 505; B.L R. Sup. Vol. 1008, 
(34) 5 O. 038; 2 Ind, Dec, (x, &.) 1206, 
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Ihave nowto examine how far the cases 
reported in the Bengal Law Reports and 
the Weekly Reporter can be coneidered to 
be good law. 

Under the Limitation Aet, XIV of 1859, 
8.l, cl. 12 ran as follows:— 

"To suits for the recovery of immoveable 
property orof any interest in immoveable 
property to whieh noother provision of his 
Actapplies—the period of twelve years from 
the time the cause of action arose.” 

This Article laid down a general rule of 
limitation applicable to all suits relating 
to the possession of: the immoveable 
property anda period of twelve years was 
provided for all suits relating: to posses- 
sion, the period being reckoned from the 
date that the cause of action arose, The 
two cases quoted above and several others 
that were decided by the Oalcutta High 
Oourt at that time were decided under the 
aforesaid provision contained in the Limita- 
tion Act of 1859, The law was, however, 
subsequently changed and in the Limita- 
tion Act IX of 1871, Art. 142 was introduc- 
ed ‘which ranas follows:— 


"M2.—Like suit(ie, suit Twelve When 
for possession of im- years, 
moveable property) by 
a Hindu entitled to 
the possessione of the 
immoveable property 
on the death of a: 
Hindu widow. 


the 
widow dies," 


When the subsequent Limitation Act 
XV of 1877 was passed the following Article 
was substituted in its place:— 


When the 
female dies," 


"]41.—Like suit (ie, suit Twelve 
for possession of im- years. 
moveable property) by 
& Hindu or Muham- 
madan entitled to the 
possession of  im- 
'móveable property on 
the death of a Hindu 
or Muhammadan 
female, - 


In the present Limitation Act IX of 1908, 
the Article has remained the same, both 
in respect of the number as well as the 
language. 

The position of law laid down in the 
earlier cases by the Caleutta High Court 
was considered by a Full Bench of the 
same High Court in the case of Srinath . 
Kur v. Prosunno Kumar Ghose (35). It was 


T 9 0, 924; 13 0, I Ry 972, 4 Ind, Dec (s, a} 
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held in that case that the rule laid down 
in, the earlier cases which were governed 

_, by the Limitation Act of 1859 was no longer 
‘the law after the passing ‘of Acts IX of 
1871 and XV of 1877. It was ruled in 
"that case that the effect of enactment of 
Art. 142 inthe Act of 1871 and aleo a 

: pimilar-Art..141 inthe Act of 1877 was to 
“give a revereioner, entitled to a particular 


property, on the death of a female, a fresh, 


“start on the date of. her. death, and that 


"her cause of action could, not be deemed - 
 to.be his. Their Lordships of the Calcutta ` 
“High Court observed—vide page 937*—as © 


= follows:— ttt ah 4 
“We think that therule which was leid 
‘down under the Limitation Act of 1859 
“is no longer.the law under the Aots of 1871 


Bad 1877. 


.. “A reversioner who succeeds to,immove- | 
“able property has now twelve years to. 


“bring his suit from the time when his estate, 
-fallsinto possession. Under the Act of 1859 
“the. language . was very different, ‘The 


-guit under that Act must have been brought ` 


. -within twelve years from the time when the 
cause of action arose,” `- 


The substance of the decision was that, 
‘after the passing -of the Act of 1871,a 


female for the purposes of limitation eould 
not be considered’ to represent the estate. 
Adverse possession of the: estate against 


her could not be;deemed to be ‘adverse’ 


against the reversioner. 
Mr. Upendra Nath 

- work, on the Law of Limitation and Preecrip- 
"tion (Edition of 1905) deals with this point 


and the following remarks from that work 


—(ide page 1038—might aptly be quotedi— 


" “Under the Regulations as well as under. 


‘Act XIV of 1859 (s. 1 el. 12) when & 


female heir (repre&enting the estate of the . 
last male owner) was dispossessed, such 


dispossession was & cause of action not 
only tothe female, but also to the rever- 


pioner, The latter had no fresh start from ` 
the death of the female, Though tbe: 


expression ‘adverse possession’ did not 
"occur in 8. 1, cl, 12, Act XIV of 1859, the 
. rule, practically, was that adverse posses- 


Bion, which barred the widow barred the 
- yeversionary heir. Nobin Chunder Chuckev-: 
"butly y. Issur: Chunder 'Chückerbwutty. (83), . 
"This is no longer the law in cases falling ° 


^ "under Arc. 141. The eas of Saroda Soondury 

:Dossee v. Dayamoyee Dossee (04) in which 
- kt was held -that the right of the widow 
NIC NN 
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„tion by their Lordships of 
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must be one in esse at the time of her 
death, and that if her right is extinguished 
by limitation before her death the rever- 


‘sioner cannot be said to be entitled to 


possession on her death, has been overrnled . 
by the. Full Bench ruling in Srinath Kur 
y. Prosunno Kumar Ghose (35)." "ie 
Mr. Rustomji in his work on the Law of 
Limitation (4th Edition, 1927) remarks— 
vide page 724—as follows:— . ; 
' “Adverse possession against female: Old 
Law:—Before the Act of 1871 was passed, 
it wasa settled rule of law that  posses- 
sion, when, adverse to the female heir, was 


. equally adverse against the reversioner, 


&nd that consequently when the. former 
was barred (by 12 years’ adverse posses- 
sion against her) the reversioner on her 
death had no fresh cause of action. .So 
also, if adverse possession had not fully : 
run out during the female heir’s lifetime, 
it continued to run, after her death, sgainst 
thé reveraioner, It was immaterial whether 
the adverse possession against the female 
commenced before or after she obtained 
possession of the deceased's estate. In 
earn event, the reversioner was affected 
it." : 
Vitr thé Full Bench decision of. the 


OCaleus& High Court mentioned above, | 


other High Courtsin India have also fol- 
rule—vide Cursandds 
Govindji v, Vundravandas Purshotam (39), 
Mukta v. Dada (37) and Ram-Kaliv. Kedat 
Nath (38). o od 
The matter was also taken into consideraa 
the Privy 
Council in Hari Nath Chatterjee “4, 
Mathurmohun Goswami (39) and their 
Lordships observed as follows (pages 10. ’ 
and 17*): . 
"Tt will be convenient hefe.to notice the 


. Btate of the Law of Limitation when the suit 


was brought in 1887. Prior to the Limitas 
tion Actof 15714 thé law under Act XIV of 
1859 was that suits for the recovery ‘of 
immoveable property must be brought 
within twelve years from the time the cause —. 
of action arose. By the Limitation Act 
of 1871 the whole of the Act of 1859 which 
applied.to the limitation of suits was 


(36) 14 B, 482 at p. 488; 7 Ind, Dec. e &) 184. -- 
(37) 18 B. 216 at p. 220; 9 Ind. Deo. (nw...) 652; 
(38) 14 A. 156; A. W. N. (1892) 22; 7 Ind. Dec, (&. &.) 


(470 (F.B). =- > ; : A 
- (38).21 0.8; 201. A. 183; 17 Ind, Jur. 481; 6:Saf, 


P.O. J. 334; 10 Ind, Deo (N. B.) 038 (P. O.). 
"Pages of- 1 Uji] s ] 
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repealed; and by the fourth section it was 
enacted that, subject to the provisions 
contained in certain sections, every suit 
instituted after the period of limitation 
prescribed therefor by the Second Schedule 
to the Act should be dismissed, although 
limitation had not been set up as @ 
defence, 

“Article 142 in the Second Schedule is as 
follows:— 

' (T ike suit (that is, for possession of im- 
moveable property) by a Hindu entitled to 
the possession of immoveable property on 
the death of a Hindu widow. Period of 
limitation—12 years, Time when period 
begins to run—when the widow dies.' 

"In 1877 this Act was repealed and the 
Limitation Act of 1877 was passed. In that 
Act the same period of limitation was by 
Art, 141 prescribed toa suit by a Hindu or 
Muhammadan entitled to the possession 
on the death of a Hindu or Muhammadan 
female.” 

Their Lordships, however, observed that 
the Law of Limitation might have been 
changed, but the law relating to the 
binding character of decrees had nowhere 
been changed. 

The rule of law laid down by the Oal- 


cutta High Oourt in its Full Bench deci-. 


sion in Srinath Kur v. Prosunno Kumar 
Ghose (35) was subsequently followed by 
the same High Court in the case of Braja 
Lal Sen v. Jiban Krishna Roy (40). . 


I must now deal withthe second case 


telied upon by Mr. Jinnah during the. 


Course ofhis arguments. It is a case de- 
cided by the Madras High Court reported 
as Ayyadorai Pillai v. Solar Ammal (29). 
ln that case the facts were that a certain 
Hindu died leaving & widow and two 
daughters. His widow-took possession of 
the property after his death. After about 
sight years of his death the widow adopt- 
ed a boy in pursuance of an authority al- 
leged to have been given to her by her 
late husband, The adopted son, according 
to Hindu Law, became entitled to the estate 
of the deceased husband of bis adoptive 
mother. The two daughters were aware 
of the claim of the adopted son, but they 
did not institute any suit for a declaration 
that the adoption was invalid. After the 
expiry oflimitation &son was born to one 
of the daughters ; and within six years of 
his birth, a suit was instituted onhis be- 


(40) 26 O, 288 at p, 205; 18 Ind, Deo. (x, 6,)-787, 
94 
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half to set aside the adoption made by the 
widow. Jt was contended in defence on 
behalf of the adopted son that the suit 
was barred by limitation On behalf of 
the daughter's son it was, however, urged 
that limitation could only run as against 
him from the date of bis birth. Their 
Lordships of the Madras High Court held 
that the suit was barred, In their opiniou 
the daughters represented the inheritance 
being immediate reversioners, and the 
daughter's son though a remote reversioner 
was a person claiming through or from the 
daughter (his mother), within the meaning 
of s. 3ofthe Limitation Act With all 
respect to the learned Judges of the Madras 
High Court I may be permitted to state 
that the accuracy of the proposition laid 
down by them is a very doubtful one, In 
my. opinion itis now rather late in the 
day to lay down that a remote Hindu re« 
versioner should be considered to be claim- 
ing through the immediate Teversioner, 
within the meaning ofs.3 of the Limita- 
tion Act, Itis now a settled rule of law 
having been laid down by several deci» 
sions of the Privy Council that a remote 
reversioner cannot be considered to claim 
through the immediate reversioner, Ins 
deed no reversioner can ke considered to 
claim through another; each reversioner 
must bedeemed to claim on the basis of 
his own right—vide: Bahadur Singh *, 
Mohar Singh (41), Soni Ram v. Kanhaiya 
Lal (42), Manokarani Debi v. Haripada 
Mitter (43) and Rangasami Gounden v. Na- 
chiappa Gounden (44). 

The matter was discussed by a Full 
Bench ofthe Allahabad High Court in 
Bhagwanta v. Sukhi (45). It was held in 
that case that where there were several 
reversioners entitled successively under 
the Hindu Law to an estate held by & 
Hindu widow no one auch reversioner 
could be held to claim througü or derive 


201, A, laty. 0; 6 0. W, 
N.109; 12 M. L.J. 50; 4 Bom, L, R. 28d; 8 Sar. P. C; 
J. 152 (P. O). 

(42) 19 Ind. Cae. 291; 35 I. A. 227 at p. 235; 40 I, 
A. 74; à M.L T 437; 17 O. W.N. 805; 11 A. L. Ji 
389; (1913) M. W. N. 470; 17 C. L. J. 488; 15 Bom, L, 
R. 489; 25 M L, J. 131 (P.0.). 

(43) 94 Ind. Cas. 311; 18 O. W. N. 718 (P. 0). 

(44) 50 Ind. Cas. 498; 42 M. 523 at p. 536; 46 T. A, 
72. 36 M. L J. 493; 17 A. L, J, 536; 29 C. L. J, 539; 91 
Bom. L. R. 640; 23 C, W. N. 777: (1919) M, W, N. 262; 
28 M. L, T. 5; 10 L. W. 105; LU. P, Lu R. (P, O) 06 


P. 0.) 
(ay 22 A. 33; A, W, N. (1809) 150; 9 Ind, Dec; (3 8.) 
1004 qu Bà - " 
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. histitle from another, even if that other 
happens to be his father, but he must be 
deemed to derive his title from the last 
full owner. If, therefore, the rightof the 
nearest reversioner for the time being to 
contest analienation or an adoption by 
the widow be allowed to become barred by 
limitation as against him, this would not 
var the similar rights of the subsequent 
reversioner. lt was also held in that case 
that tbe period of limitation mentioned in 
s, 7 of the Limitation Act meant the period 
of limitation for the suit, which the plaint- 
iff or some one, through whom he claims, 
ig entitled toinstitute. The case was de- 
cided by six Judges including Mr. Justice 
Banerji (now Sir Pramoda Oharen Baner- 
ji). 1t, therefore, appears. to me to be an 
established proposition that so far as a 
Hindu widow is concerned she cannot, for 
the purposes of limitation, be considered 
to represent the entire estate, so as to bar 
a suit of a reversioner when her own suit 
happens to be barred, ‘This rule would be 
applicable not only in the case of a nindu 
entitled tothe possession of the estate 
after the death of a female, but, also to 
the case of-a Muhammadan occupying a 
Bimiler position. The wordings of Art, 
l4lof Act XV of 1877, and of the present 
Act 1X of 1908 make this amply clear, 

The position, 80 far as*a reversioner is 
Goncerned, was indeed conceded by Mr, 
Jinnah—vide P. R. 1323, where he admit- 
ted that an exception had to be made in 
the case of one falling under Art, 141 of 
the First Schedule to the Limitation Act 
{IX of 19,8). The only thing which he 
contended was that a similar principle 
should not be applied in the case of an 
adopted son, whether it might be the case 
of an adoption under the Hindu Law or 
the case ofan adoption under s, 29 ofthe 
Oudh Estates Act (I of 1869), I have, 
therefore, to examine this position and to 
see whether the same rule could be applied 
in the case of an adopted. son, 


The Bombay High Court has clearly ape 
lied the game rule to the case of an ndopt- 
ed son and so have the Caleutia and 
Madras High Courta also. In Moro Naras 
yan Joshi v. Balujt Raghunath (46) decided 
by Farran and Oandy, JJ.. the facts were 
that a childless widow ofa acparated Hindu 
being in possession of his property a? heir, 
alienated it in the year 1568, Twenty 


(48) 198, B00) 10 Tad, Deo, (s &) kid, 
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years afterwards in May, 1888, sheadopted 
a son, who in 1890 brought the present 
suit torecover the alienated property. It 
was held thatthe suit was not barred by 
limitation. Farran, J., observed as follows: 
(pages 814 816*). 

^ We have tirat to consider what Article 
in the Schedule is to beapplied. Article 
141 of the Act of 1877 is not applicable, 
as the plaintiff became entitled to posses: 
sion of the property on his adoption, and 
not on the death of Ramabai, who is still 
living. That, I think, is perfectly 
clear. As to Art. 140, the plaintiff may 
perhaps in one sense be cailed à reversion- 
er, the ` particular estate of the widow, 
on the failure of which he succeeds, being 
carved outof the fee simple by operation 
of jaw and not by the grant of Narayan 
Pandurang. If he ought eo to be regaraed, 
he would fall within Art. 140; but as that 
Article is certainly applicable to rever- 
sioners of adifferent class, which rather 
(than the case of an adopted son) may be 
presumed to have been within the con- 
templation of the Legislature, it would 
be an unnecessary extension of the ordi- 
nary legal meaning of the term reversioner 
to apply it to an adopted son. Moreover, 
the full heir succeeding after the widow's 
death is treated in the Act not aga revere 
sioner but as falling into a separate cate- 
gory. 

“ The ease of en adopted son superseding 
the widow's estate on his adoption is, I 
am inclined to think, a casus omissus in 
Arig, 140 and 141, and must, therefore, 
fail under the provisions of Art. 144, It 
is not, however, necessary actually to de- 
cide this, forit does not, I think, make 
any practical difference whether Art, 144 
or Art. 140 is applied to the case. Under 
Art. 144 limitation does not run,as under 
the old law, fromthe time when the cause 
of action arose, but from the date when the 
poasession of the defendant becomes adverse 
to the plaintiff or (s, 3) tothose from of 
through wnom the plaintiff claims. Now 
ao adopted son claims from and through 
his adoptive father, His adoption, how« 
ever, does not relate back tothe death of 
his adoptive father—Bamundoss Mookerjeó 
v. Tarinee (47). He comes in bound by 
such acts of the widow as would bind the 
natural heirs of the husband after her, 

n 7M. L A. 169; 1 Sar, P. O, J, 616; 19 E. R. 
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and entitled to set aside (in the absence 
at all events of stipulations to the contrary) 
such unauthorized alienations of the widow 
as they succeeding upon her death would be 
entitled toset aside: Mayne's Hindu Law, 
para. 181 (5th Edition) The only differ- 
ence between him and other full heirs of the 
husband for the purpose I am consider- 
ing, seams to be that his rights spring 
into existence the moment of his adoption 
&nd displace the rights of the widow, 
while the rights of other reversioners await. 
the determination of the widow's estate by 
her death. This view of the position of 
the adopted son and the exact wording of 
Art. 114 already referred to, appear to me 
to show that the considerations applicable 
to possession adverse to a Hindu widow 
barring ornot barring under Art. 141 the 
person’ entitled to | possession on her, 
death, are also applicable to an adopt- 
ed son superseding a Hindu widow. 
The reasoning, I mean in the cases decided 
under Art. 141, is applicable to the case of 
anadopted son, It would be a strange 
anomaly if the right of a defendant to 
retain the prop2rty of a Hindu husband 
wrongfully wre-ted from his widow should 
depend upon whether the husband is 
oventually succeeded after the widow by 
an adopted sonor by a collateral heir, 
“Now the Full Bench at Oalcutta has 
decided that under the present law pos- 
session adverse to a Hindu widow for 
twelve years, where she has obtained pos- 
session and lost it, is not a bar to a suit 
‘for possession onthe part of the heir suc- 
ceeding upon her death—Srinath Kur v, 
Prosunno Kumar Ghose (35). Kokilmoni 
Dassia v. Manick Chandra Joaddar (4:) 
is to the same effect, The High Court at 
Allahabad has, however, ruled that where 
(at all events) the possession of the adverse 
holder is founded upon a title destructive 
Glike of the estate of the widow and of the 
person entitledto succeed upon her death, 
the possession which is adverge to the 
widow, if continued for the requisite period, 
bars the heir whosucceeds her: Ghandharap 
Singh v. Lachman Singh (49), Adi Deo 
Narain Singh v. Dukharan Singh (50). In 
the Madraseasescited by Mr. Starlingia his 
work on Limitation (page 244) the change 
in the lawis not disenssed. [I think that 


(&3) LEG. 791; 5 Tnd. Dec. (.8.) 1987, 
.. (19) 10 A. 485; A, W. N, (188%) 192; 6 Ind. Dec. (x. &.) 
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we should follow the Caleutta decisions to 
the extent above indicated, which is suffi- 
cient for the determination of the present 
case. It is unnecessary now to consider 
what would be the result if the widow had 
not been in possession. These decisions 
are, I think, tacitly approved by the Privy 
Council in Hari Nath Chatterjee v. Mothur- 
mohun Goswami (39). They are in accord- 
ance with the literal wording of tne Article 
under which they are decided, which can 
only beescaped from by & rather strained 
process of judicial reasoning such as 
that adopted in Saroda Soondury Dossee v, 
Doyamoyee Dossee (31). Moreover, this 
interpretation removes the anomaly in the 
previous law that à defendant in possession 
of land by the unauthorized grant of a 
Hindu widow could be displaced by the 
next full heir on the death of the widow 
though he had held possession as owner for 
more than twelve years, while he could not 
be so displaced if he had gained possession 
by force or fraud from the widow, or if, as 
in this case (if the Assistant Judge is 
right) he entered under a grant from the 
widow and omitted to register it, The 
suit, therefore, is not barred if the case falls 
within Art. 140 of the Act, If, asI think 
it does, it falls within Art. 144, it is also 
not barred, as the pessession of the defend: 
ant did not become adverse to the plaintiff 
until the plaintiff became entitled to pos: 
session of the property upon his adoption.” 

Candy, J., observed as follows: (pages 
818 and 8L9*):— 

"[ agree with Mr. Apte, who appeared for 
defendants, that the Article of the Limitas 
tion Act to be applied is Art. 144, and 
according to that Article the cleim is nof 
barred. For in the case of suite under that 
Article the period of limitation begins ta 
run from the time when the possession of 
the defeudant becomes adverse to’ the 
plaintiff. Here the possession of defends 
ants could not have been adverse te 
plaintiff till his status as adopted son of 
Narayan commenced in May; 1883, Assume 
ing that the possession, held by thesonsof 
Raghunath, both of the lands as well ag 
of the house and yard, was adverse tg 
Ramabai, that fact does not affect plaintiff, 
He does not derive his right to sue from or 
through Ramabai (s. 3, Act XV of 1877), 
She was merely the performer of a certain 
ceremonial which gave validity to hig 
adoption. No donbt, thé position may be 
“pagsa oi D Belid] ————— 7 
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anomalous [the Calcutta High Court point- 


ed out as startling an anomaly in the case 
of a widow and reversioners —see Havinath 


Chatterjee v. Mothur Mohun Goswami (39)]; ' 


and there is a reported case which at firet 
sight seems directly opposed to the view 
now proposed.of Art, 144, Itis Krishnaji 
Janardhan v. Morbhat (51). But in that 


ease, though.Art 144 of Act XV ‘of 1877 
was applied, no authorities were quoted, . 


and it was expressly taken for granted that 
4f the defendant had held adversely to the 
widow for twelve years, the suit would not 
be maintainable, Whether this would be 
true, supposing the property had never 
reached the widow's hands, and she thus 
had never been dispossessed, need not now 
be-considered. But.in the present case, and 
in the case just quoted, possession had 
passed from the widow to the defendant; 
and it is clear that if the possession adverse 
to the widow is not necessarily a bar to the 
subsequently adopted sop, then thereis no 
objection tothe claim of, the latter on the 
acore of limitation. It is unnecessary to 
gonsider the numerous cognate cases which 


have arisen in reference to Arts, 140, 141. 
of the Limitation Act.. As said before, the’ 


present suit cannot.be bronght within the 
terms of those Articles. An adopted gon, as 
puch, suing for present possession of his 
father's estate, is not a remainderman, or 


'¥éversioner, or devisee, nor is he one who is’. 


.. Shititled to possession of that estate on the 
death of a female. 


“No doubt, the:widow may be regarded 
as having committed suicide (so to speak). 


by -adopting ‘a son to-her husband, and 
thus -destroying-her widow's estate; : and in 
this view the adopted son holds an ana- 
logous position to that of a claimant whe is 
entitled to possession on the death of a 
female (Art. 141). 
. would not be barred in the present case, 
notwithstanding that Ramabai’s right of 
action: may be barred by twelve years’ 
adverse possession, That was the question 
referred to the Full Bench in Srinath Kur 
v. Prosunno Kumar Ghose (35) and decided 
in favour of the claimant.. But as already 
remajked, Ithink that we are not entitled 
to apply Art. 141, We must, therefore, fall 
back on Art, 144. In such a claim made by 
an adopted son to recover his father's estate, 
4f that estate has come into the hands of his 
father's widow, and has subsequently gone 


il) 19 2, 870; 7 Ind. Dea, (y 8) 183, 
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out of her possession, and if there has been: . 
no final judgment against her in a suit 
brought by her to recover the property, | 
then prima facie the only plea which the. 
defendant in possession ean raise, (sup-. 
posing the son is suing within twelve 
years of his adoption) is that the widow: 
parted with. the property for necessary 


_ purposes. That plea cannot be raised in 


the present case by the sons of Raghunath, 
ihe deny any alienation by the widow 
at all." ' i 

Thesame view was taken by Sir Lawrence . . 
Jenkins and Mr. Justice Candy in-a sub- 
sequent case reported as Hari v. Waman 
(52) and by Mr. Justice Chandavarkar and 
Mr. Justice Heaton in Ramakrishna v. ; 
Tripurabai (63) and also by Sir Lallubbai 
Shah and Mr. Justice Fawcett in Hanam- 
gowda Shidgowda v. Irgowda Shivgowda (54) 
where their Lordships held that there was . 
no essential difference between the position 
ofthe adopted son seeking to enforce his 
rights with reference to the property 
alienated by the widow before the adoption 
and that of the reversioner: seeking to 
enforce his rights with ‘regard to the 
property alienated by the widow before’ 
her death (page 660%). 


In Harek Ohünd Babu v. Bejoy Chand 
Mahatab (55) decided by Harington and . 
Mookerjee, J Jı, one ofthe points, which bad 
to be considered, was the point of time at 
which the right of an adopted son arises in 
the ease of an adoption by a widow after het 
husband's death; in other words, whether’, 
his right relates back to the death of his* 
father, when he might be considered as 
having been born; It was held.that ihe. 
title of a son adopted by a widow under an 
&uthority from her husband, does not 
relate back to the husband's death, and that, 
when.the adoption has teken place, hia 
fictitious birth in the new family cannot be 
&ntedated. Another point which was cone 
sidered in the case, was whether the claim 
for recovery of possession would be cons 
sidered to be barred by limitation by 
reason of the edverse possession of the 
defendant having extended over alonger . 
period than twelve years. It was held .by 
their Lordships of the Calcutta High Court 

(42) 2 Bom. L. R, 411. 

vel Ind. Cas. 647; 33 B. 88 at p.91; 10 Bom, L, 

(54) 84 Ind. Cas. 374; 48 B. 654; . 20 Bom. L.R, 829; . 
A.I R.1825 Bom. 9. 

(55) 0 0, W. N. 795; 2'O. L. J. 87. 
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that Art, 142 could not have application to 
auch a case, neither the plaintiff nor his 
adoptive mother having been dispossessed 
or discontinued possession while in pos- 
session of the property in suit. It was 
observed by them that under the circum- 
stances Art. 142 could have no application 
to the case and the ouly Article which 
could apply was Art. 144, but the point to 
beseen was whether the word “plaintiff” in 
the said Article could include the adoptive 
mother also; i-e „whether the adopted son 
could be considered to have derived his 
title from the adoptive mother, 


Mookerjee, J,, observed as follows (pages 
80U-802*);—~ 
“Now from what I have already pointed 
outit is clear that the plaintiff as an adopt- 
ed son does not derive hls right to sue from 
¿or through his adoptive mother, conse- 
.quently the plaintiff is entitled to bring 
‘this suit within twelve years from the 
date of his adoption in Au: ust, 1887. But 
-asat that time he was admittedly an 
infant, he is entitled to sue at any time 
during his minority or within three years 
from the cessation of infancy, Jagadindra 
Nath Roy v, Hemanta Kumari Debi (56), and 
-s'at the date the action was commenced 
he was an infant, the suit has been brought 
amply within time, It has been contended, 
however, by the learned Counsel for the 
-defendants-appellants, that’ their adverse 
possession against the widow commenced, 
-on the 14th May, 1887, that time having 
once ‘begun to run, under s 9 of the 
‘Limitation Act, it. did not stop when by 
reason of the adoption the estate was 
: divested from the widow and became vested 
in the adopted son, that consequently 
they .are entitled to tack on their adverse 
possession against the widow to their 
-adverse possession against the adopted son, 
‘and that the plaintiff-respondent is not 
entitled to the benefit of either para. 1 or 
para. 3 ofs.7 of the Limitation Act—not of 
the first paragraph, because at the time 
‘from which the limitation is to be reckoned, 
.he:was not a minor inasmuch as he was, 
in the eye of law, not in existence, and not 
-of the third paragraph, because though the 
. widow was under disability as an infant, 
the plaintiff did not become her legal 
. representative by her death, This argument 


(56) 31 I. A. 203; 32 O. 129; 8 O.W. N. 809; 6 
Bom. L. R. 765; 1 A. L, J. 585; 8Sar.P..C. J. 698 
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is ingenious, but, in my opinion, wholly une 


sound; it involves the obvious fallacy of re« 
garding the plaintiff as the representative 


of his adoptive mother, for the purpose of 


tacking together the adverse possession 
against each but nota representative for the 
purpose of extension of time on the ground 
of legal disability. To put the matter in 
another way, 8.9 hasno application ina 
case like the present where the plaintiff 
who institutes the suit does not derive hie 
right to sue from or through the person, who 
was dispossessed. This is well illustrated 


-by the cases of Bhagwanta v. Sukhi (88), 


Govinda Pillai v. Thayammal (57) an 


.Abinash Chandra Mazumdar v. Harinath 


Shaha (58) in which it has been held that 
where there are several reversioners entitled 
successively under the Hindu Law to an 
estate held by a Hindu widow, no one such 
raversioner can rightly be held to claim 
through or derive histitle from another, 
buthe derives his title from the laet full 
owner, and, therefore, although the right 


.of the nearest reversioner for the time, 


being to contest an alienation or an adoption - 
by the widow may have become barred by 
limitation against him, this will not bar the 
similar rights of the subsequent reversioner; 
in other words, the right of any reversioney 
to sue for a declaration cannot accrue befora 
he is born, and if, therefore, he is an infant 
at the date of the alienation or is born 
subsequently, he is entitled to the benefit 
ofs. 7 of the Limitation Act, The only 
reasonable construction to be put upon that 
section is that the words ‘period of limita- 
tion' mentioned therein signify the period 
of limitation for the suit, which the plaintiff 
or some one through whom he claims is 
entitled to institute. I must hold accord- 
ingly that the title of the plaintiff accrued 
when he was adopted, and that the present 
action commenced during his infancy is not 
barred, as he is entitled to the benefit of s. 7 
of the Limitation Act, and is not affected 
by the ‘adverse possession against his 
adoptive mother. The view I take is 
supported by the decision of the High 
Court of Bombay in two recent cases, 
Moro Narayan Joshi v. Balaji Raghunath 
(46) and Hari v. Waman (52). In the first 
of these cases, it was held that where a 
childless Hindu widow in possession of her 
husband's property had unlawfully alienated 


T) 14 M. L. J. 209; 28 M. 57, 
320. 62; 9 O. W. N. 25, "E 
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à portion in 1868and twenty years later 
taken a son in adoption, a suit brought by 
. the adopted son in 1890,to recover the 
property was not barred by limitation, thia 
conclusion’ was founded on the ground that 
the possession of the defendants did not 
become adverse to the plaintiff until he 
‘became entitled to possession of the pro- 
perty upon hia adoption, and as he did not 
derive his rights to sue from or through his 
‘adoptive mother, he was not affected by the 
adverse possession against her. Mr. Justice 
‘Farran pointed out that if the plaintiff 
instead of being the adopted son had been a 
-reversionary heir, he. would undoubtedly 
“have been not affected by the adverse 
possession against the widow, and added 
thatit would be a strange anomaly if the 
right of adefendant to retain the property 
of a Hindu husband wrongfully wrested 
‘from his widow should depend upon 
whether the husband is eventually succeed- 
‘ed afterthe widow by an adopted son or 
‘by & collateral heir. It will be observed 
“that in this case the widow was in possession 
‘and made an unlawful alienation of the 
property. In the second case, however, the 
widow was out of possession, and the pro- 
'perty was held advereely to her by a 
transferee from her mother-in-law, who had 
no title to or authority, to deal with the 
property, Sir Lawrence Jenkins, C. J., held 
‘that the distinction is immaterial, and 
adopting the principle of the earlier case 
decided that limitation does not commence 
to run against an adopted son until the 
date of his adoption, and his rights to the 
ancestral property are unaffected by posses- 
Bion adverse tothe adoptive mother. The 
first of these cases was' followed by the 
` Jearned Judges ofthe Madras High Court 
“in the caseof Sreeramulu v. Kristamma (59), 
where Mr. Justice Bhssbyam Iyengar 
: observed that if the widow does not 
represent the inheritance for purposes of 
- limitation against the reversionary heirs of 
: her husband, it would be unreasonable to 
hold that it would be otherwise as against 
8 son adopted by her when he claims under 
his adoptive father," : 
: * In Kancharla Venkatratnam v. Koganti 
: Venkataramiah (6U) decided by Sir John 
Wallis, O. J., and Seshagiri Iyer, J., it 
was held that adverse possession against 
the widow could not be treated as adverse 


(59) 26 M. 143; 12 M. L. J. 197, 
NO 25 Ind. Cas. 692; 27 M. L. J. 569; 16 M. L.T. 
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possession against the adopted son, and & 
suit brought by him for the recovery of 
the immoveable property belonging to the 
estate within twelve years of his adoption 
was in time, and the cases decided by the 
Bombay High Court 
High Court quotedabove were cited with 
approval, i 


Seshagiri Iyer, J., 
ows! C | 

" A distinction was, however, made in 
the case of alienations by a widow. In 
such casesit was beld that the act of the 
widow only affected her interest in the 
property—see Gaya Persad v Heet Narain 
(61) and Srinath Kur v, Prosunno Kumar 
Ghose (35).. 
IX of 1871 was introduced. Articles 141 
to 145 correspond to Arts 140 to 144 in the 
Acts of 1877 and 1908. It ie clear that the 
Legislature intended by these new Articles 
to introduce a radical change regarding the 
starting point of limitation. Article 141 (I 
shall refer to the Act of 1908 hereafter) gives 
the reversioners a period of twelve years 
to recover the property of the lest male 
owner from the death of the widow, there- 
by indicating that acquisitions of rights 
against herare of no avail against rever- 
Bioners. The position is made clearer by 


8. 28 of the Limitation Act which was in-. - 


troduced forthe first time in the Aot of 


1871 (s 29 of that Act); by that eecticn . 


the right extinguished and consequently 
the right acquired by the person prescrib- 
ing ie the right of the person in posres- 
Bion. This is giving effect to the principle 


. mentioned by Muthuswami Iyer and She- 


pherd, JJ, in Sambasita v, Raghara (62) 
where they say: ‘That it has been repeat- 
edly held that the titleacquired by ad- 
verse possession for 12 years is only 
equivalent to that given by a parliament- 
ary grantof the interest vesting in the 
party affected by the adverse possession.’ 
The party affected in the first instance being 
the widow, it is only her interest that is 
acquired. It seems to me, therefore, obvious 


. that the legislation of 1871 preceeded on 


the ground that no one can ordinarily pre- 
scribe for more than what the person 
against whom he is prescribing ia entitled 
to. But the matter has been complicated 


by introducing a special Article in the case . 


(81) 90.93; 5Shome L'R. 84; 4Ind. Dee (w,s. 
(62) 13 M. 512; 4 Ind. Deo, (x. s.) 1069. 
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and the Calcutta ^ 


observed as fol | 
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of reversioners aud by not providing in a 
similar way for tha case of adopted eons. 
Farther, Art. 134 by making it possible for 
& stranger to bind the whole estate by 
taking a conveyancefrom a limited owner 
showa that the principle I have beun refer- 
ring to is not of universal application 

" As pointed out by Mr. Justice Bhash- 
yam Iyengarin Sreeramulu v. Kristamma, 
(59) there is no jurisdiction for placingen 
adopted son in a worse position than that 
of a revarsioner ; it may be a case of omis- 
sion on the part of the Legislature to sefe- 
guard his interests in the same wayas it 
has donein the case of a roversioner. We 
have, therefore, to see whether the existing 
provisions are notsufficient to protect him, 
If Art. 144 applies to the case of an adopt- 
ed son, he will practically be in the same 
position as a reversioner, this can be done 
on theanalogy of the decision of the Judi- 
cial Committee in Runchordas Vandravan- 
das v. Parvatibai (31). There it was held 
that when a revergioner seeks to recover the 
moveable property of the last male owner, 
he has six years from the death of the 
widow tosue. Ik was pointed out that 
there is nothing corresponding to Art. 141 
regarding moveabies, Their Lordships held 
that the cause ofaction tosue arises, on 
general’ principles, on the death of the 
widow in the case of a reversioner, The 
eame rule a fortiori governs the right of an 
adopted son. 

“ The principle of the decision is that 
until the plaintiffs right to immediate 
possession accrues, his right to possession 
is not barred. In the caseof a reversioner 
the cause of action will accrue on the 
death of the widow, in the case of an adopt- 
ed son, on his adoption. 

" As the Judicial Committee held that 
the residuary Art. 120 applied to move- 
ables, we may hold that the residuary Art. 
144 applies toasuit by the adopted son 
for the recovery of immoveable property. 

“ If Art. 144 applies and if the starting 
point is the date of his adoption, the pre- 
sent claim is not barred by limitation. This 
conclusion has the sanction of eminent 
Judges in this country—see Sreemulu v. 
Kristamma (59), Moro Narayan Joshi v. 
Balaji Righunath (46), Hari v. Waman 
(92) and Harek Chand Babu v Bejoy 
Chand Mahatab (55) The defendanta have 
not, therefore, acquired any right by pre- 
scription against the plaintiff.” 

The same view has been taken by a Full 
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Bench decision of the Madras High Court 
reported as Vaidyanatha Sastri v, Savithrt 
Ammal (63) decided by Sr Jobn Wallis, 
CO. J. Oldfeld, J, and Kumaraewami 
Sastri, J. It was a case where a Hindu 
widow had alienated certain properties for 
a purpose not binding on the inheritarce 
and thereafter adopted a son. Theadopte 
ed son brought a suit, Tt was held by 
the Full Bench that the alienation was not 
binding on the adopted son and that he 
could sue, during the lifetime of the 
widow, to set aside the alienation and ree 
cover the properties co alienated his cause 
of action arising from the time of his adop- 
tion. 

The same view has been taken by their 
Lordships of the Privy Oouncilin Bonamalt 
Roy v. Jagat Chandra Bhowmick (64). It 
has been held in that case by their Lord- 
ships of the Privy Council that where a 
Hindu widow alienateda particular pro- 
perty and subsequently made theadoption, 
the right of the adopted son to set aside 
the alienation accrued on the date of the 
adoption 

In anotber cage reported as Runchordas 
Vandravandas v. Parvatibat (41) their Lord- 
ships extended analogy of the principle 
contained in Art. 141 to the case of a 
plaintiff who ‘on the death of a widow 
sued for moveables left by that widow, 
and held that although Art. 141 appli. 
ed only to the ease of immoveable pro- 
perty, and although there was nothing 
corresponding to Art. 141, applicable to 
the case of moveable property, yet the cause 
of action of a reversioner who sought to 
recover the moveable property of the last 
male owner after the death of the widow, 
should be held to accrue on general princi- 
ples on the death of the widow. 

In my opinion, therefore, the same rule 
should a fortiori govern the case of an 
adopted son, 

I must also, before concluding thir pa-t 
of the case, refer to a third case relisd 
upon by Mr. Jinnah, the learned Couusel 
for defendant No. 1, during tle course 
of his arguments. It is a case d-cided 
by their Lordshios of the Privy Council 
and reported as Ranodip Singh v. Parmesh- 
war Pershad (30) This was acase in which 

(63) 42 Ind. Cas. 245, 41 M. 75; 33 M, L. J. 387; 
(1917) M. W.N. 653; 22 M. L. T. 275; 6 L. iV. 549 
C eia O 869; 32 I A. 80: 1C, T, J. 319; 9 C. W, 
N. 673: 15 M. L. J. 207: 2 A. L, J. 794; 8 Sar, P.O. J, 
784 (P. 0). 
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four sons of a Hindu, who formed with 
him a. joint Hindu family governed by the 
Mitakshara, sued to recover possession of 
the ancestral property, which had been 
sold by their father. The property had 
been sold in 1893, and the suit had been 
brought in 1920,.27 years after the sale. 
Out of the four sons it was found that if 
the three eldest ofthem had brought the 
guit, it would have been barred under 
the Limitation Act. It was, however, con- 
tended that the fourth plaintiff not hav- 
ing been born until 1900, the suit brought: 
“by him before the attainment of his majori- 
ty was within limitation. It was held by 
their Lordships that the cause of action 
for the fourth son was no fresh cause of 
action, but only the cause of action which 

had accrued to the family in 1893 at the 
. time when the alienation had taken place, 
and consequently his suit was beld tobe 
barred by limitation, unless he could show 
his case to come within 88. 6 and ' of the 
Limitation Act. This case is clearly dis- 
tinguishable from the case ofan adopted 
son, where according to the decision of 
their Lordships of the Privy Council them- 
selves, reported as Bonomali Roy v. Jagat 
Chandra Bhowmick (64), it has been held 
that the cause of actionof an adopted son 
accrues on the date of tlfe adoption and 
' not earlier—vide page 679". 

In Runchordas Vandravandas v, Parvati- 
bai (31), already referred to, their Lord- 
ships of the Privy Oouncil observed (on 
page 736]) that “It is not necessary to 
consider what might be the caseif the 
widows or survivor of them were suing, as 
the plaintiff does not derive his right from 
or through them, and the extinguishment of 
their right would not extinguish his” 

It is, therefore, clear that in the case of 
‘an adopted son their Lordships have dis- 
tinctly held that his cause of action is 
different from that of his mother and must 
‘be deemed to accrue from the date of his 
adoption and not earlier, 

On.a review of these authorities I am of 
opinion: that the cause of action in the 
case of an’ adopted son accrues only from 
the date of his adoption If then the cause 
of action acecrned to the plaintiff on the 
27th July, 1914, when he was adooted, it 
seems to meto be clear that there could be 
‘no adverse possession against him before 
the aecrual.of the cause of action in his 
‘Page of 33 O—[Ed] ^ — ——— —— 
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favour. The present suit was brought on 
the 23rd Decemher, 1925, within 12 yeara 
of the:date of the accrual of the cause of 
action in hia favour, and cannot, therefore, 
be considered to be barred by limitation. 

My finding, therefore. on this issue ig 
that the suit of the plaintiff is amply within 
limitation, and ia not. in any way, barred. 
J, therefore, decide this issue against the 
defendants and in favour of the plaintiff. 

CoNOLUSION, 

Issue No 10—After having given my finds 
ings I must consider the effect of those 
findings. Ihaveheld that the factum of 
the plaintiff's adoption is proved, but I 
have also held that it was a bogus andsham 
transaction resorted to by Rani Champs 
with the object of putting pressure on the 
Court of Wards in order to get her claim 
as to maintenance settled. I have also held 
that Rani Champa, the adoptive mother, 
re-married herself with Sher Mohammad 
Khan in March, 1910, before taking the 
plaintiff in adoption in July, 1914. when 
she was, under the terms of the Will, left 
with no power to adopt, and the adoption 
is, therefore, invalid. I have also held that 
the effect of the decision of theinter-pleader 
suit was that she was left with no right’ to 
adopt after that decision. and that the said 
decision operated aa res judicata in the pre- 
sent suit, Under these ‘circumstances his 
suit is liable to be dismissed apart from 
my findings on the question of adoption of 
defendant No. 1. 

Regarding defendant No. 1's adoption, 
I have held that the factum of his: adop- 
tion is proved and its validity’ has also 
‘been established. I have held that the 
charge of corruption and bribery against 
Rani Saltanat Begam, the adoptive mother 
of defendant No. 1, has not. been establish- 
ed. I have also held that hia adoption was 
not premature under the terms of the Will, 
‘Rani Nasim Sabri, the first Rani having 
re-married herself with Mohammad. Sultan 
Khan in May, 1908. prior to tbe adoption 
of defendant No. 1, which took-place in 
March, 1909. Ihave also held that defend- 
ant No. 1 does not belong to the Quli 
family. The result of these findings is 
that defendant No. l's adoption: is, in my 
opinion, valid. r 

Ragarding the plea of estoppel I have 
decided that in view of the fact that the 
factum of adoption of both the plaintiff 
and defendant No, 1 has been held to be 
established on-the.agreement of the par- 
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ties, the question does not arise for deci- 
Bion. 

Regarding the plea of limitation I have 

held that the plaintiff's suit is within 
. limitation. 

The :esult of all these findings is that 
the plaintiff isnot entitledto any relief, 
and his suit must be dismissed with costs. 
I, therefore, dismiss it with costs under 
O. XX, r. Lof the Code of Civil Procedure, 

In the end I must express my sense of 
obligation to Mr. Mohammad Nasim, 
Advocate for defendant No. land Mr. H. 
©. Dutt, Counsel for the plaintiff, for. 
their having very ably cross-examined the 
witnesses of each side, which brought out 
every point that was important for the 
decision of the case. I must also express 
my sense of great indebtedness to Mr. 
Hasan Imam of Patna and to.Mr. M. A. 
Jinngh of Bombay for their extremely able 
arguments which were of great assistance 

“to mein the decision of several difficult 
points both of fact and of law involved 
in the case. 


AN. A. Suit dismissed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL OlvIL Suir No. 1266 oF 1921. 
January 16, 1928, 

Present :—Mr. Aston, A. J. O. 
DIPOHAND GOLOMAL-PLAINTIEE 
versus 
KISHNIBAI AND OTHERS —DEFENDANTS. 

Partnership--Account books, non-production of— 
‘Adverse inference—Accounts kept in partner's private 
books-—Production, necessity of—Interest on sums 
oversubscribed by partner—Rate thereof—Interest, 
when allowed, though not claimed in plaint—Costs 
of entertaining customers, when allowed—Branch 
Manager—Liability for shortage of funds. 

It is a principle of law that if no books of account 
at allare kept or if they are so kept as to be un- 
intelligible or if they are destroyed or wrongfully 
withheld and an account is directed by the Court, 
every presumption will bé.made against those to 
whose negligence or misconduct the non-production 
of proper accounts is due and ifa partner, who has 
books of accounts in his possession, fails to produce 
them an account may nevertheless be arrived at by 
presuming everything against him. [p. 874, col 2.] 

Walmsley v. Walmsley (1) and Gray v. Haig (2), 
relied upon. 

Even if & partner has kept partnership accounts 
in private books of his own, he must produce such 
. books when accounts are to be taken. [p. 875, col. , 
1l. 
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Pickering v. Pickering (3), Toulmin v. Copland (4). 

ngeman V.: Fairlie (5) and Hue v. Risharda (6,, 
relied upon. i 

In the absence of proof of an agreement by ẹ 
partner, who was managing a branch of the partner's 
ship firm, that he would accept liability for anv 
shortage in cash, it would be unfair to debit the 
partner with such shortage unless it was proved 
that the loss was due to negligence or fraud on hig 
part. [p 875, col. 2.] 

As a general rule interest is not allowed between, 
partners unless there is an agreement or trade 
custom, but this rule-ig subject to the. qualification 
that interest is payable toa partner on money paid 
or advanced by a partner for partnership purposea 
beyond the capital he has agreed to subscribe. |p. 
876, col. 1.] . 

Govinda Chandra Basak v. Haridas Basak (7), 
Ex parte Chippendale (8) and Denton v. Rodie (9), 
relied upon. 

If an equitable right to interest is established, 


‘there is no reason why it- should not. be allowed, 
‘ even though it be not claimed in the 


laint. [ibid. 

as is payable 
trade, and in 
per annum may be judicially 


(10), 
referred 


The rate of interest may be suc 
by the Oourt by the custom of the 
Karachi 6 per cent. 1 
recognized. [ibid.] 

In re Norwich Yarn Co., Es parte Bignold 
groups case (11) and Hart v. Clarke (12), 
o. 

If a.partner, who entertains customers, wishes to 
be re-imbursed, he should take the precaution of 
having an agreement made for an' allowance, [p. 877, 


col. 2. 
Thornton v. Proctor (13), Hutchison v. Smith (14) 


and East India Co. v. Blake (15), relied upon. 


a E SUNAN Dayaram, for the Plaint- 
iff. 

Mr, Khanchand -Gopaldaa, for the Defend- 
ants, ' 


'JUDGMENT.—The plaintiff and de- 
fendant No. 2 have both filed objections to 
the Commissioner's report. 

Plaintiff contends that the Commissioner 
should have debited defendant No. 2 with 
interest on the amounts which he drew 
from the partnership. 

He next contends that defendant No. 2 
who was the capitalist partner should 
have been debited with income-tax paid by 
the partnership firm on behalf of a com- 
mission agency business carried on by 
defendant No, 2 in Shikarpur, 

He further contends that since defendant 
No. 2 who had the books of the partner- 
ship, failed to produce the ledgers, though 
repeatedly ordered to do so, he should have 
every presumption drawn against him and 
the partnership account credited with 
Rs. 5,068 6.6, the outstandings due to the 
frm. 

At the hearing it was also urged on be- 
half of the plaintiff that defendant No, 2 
should also be presumed to have recovered 
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the Shikarpur outstandings due to the 

. firm and that plaintiff should be given 

his share of these outstandings also. It 

is lastly contended that the learned Oom- 

missioner should not have debited plaintiff 
with Rs. 7-6 short cash. 


There does not appear to me to be any 


force in the first of these contentions. The 
share of profits of defendant No, 2 and 
plaintiff exceeded the amounts which they 
~ drew, and the decision of the learned 
Commissioner not to charge interest to 
either of them on their drawings was, in my 
. opinion, correct. . 

With regard to plaintiffs second objec- 
tion, Sukhramdas, the plaintiff's son depos- 
‘ed to the fact that the cash book cone 
tained the following entries of payment of 
tax, viz.:— 


ELEME Rs. a. p. 

. 22nd February, 1917 470 12 0 
28th March, 1918 .. 1,562 8 0 
20th February, 1919 ... 1,093 12 0 
20th February, 1919 . 4,687 8 0 
8th December, 1919 6,289 1 0 

. 5th January, 1920 6,289 1 O0 
12th August, 1920 6,289 1 0 


and an entry of Rs. 135 7.9 for miscellane- 
ous expenses in connection with income- 
tax. He further deposed to the fact’ that 
. the income-tax paid At Karachi was also 
-for the Shikarpur Oloth Shop of the part- 
nership and the commission agency shop 
belonging to defendant No. 2 and that half 
used to be debited tothe vata khata and 
half to the Seths, i. e., defendant No. 2. The 
items Rs. 77,783-123 in Hx. 3included the 
entire income-tax of all 3 shops and one- 
half of the income-tax should be debited to 
the Seths. 


Plaintiff's son (who continued the suit 


: "after his father's death) appears to have 


produced a letter from the Income-tax Au- 
thoritics, but this was not marked as an 
exhibit and there is no corroboration of 
Sukhramdas' evidence, which is itself 
secondary evidence, for the entries above 
_ referred to were not putin. Even had the 
letter from the Income-tax Office (which is 
. filed but not exhibited) been put in, it 
would not have lent much assistance to 
plaintiff for no witness from the Income. 
tax Office was called. Allegations in letter 
from third parties are not primary evidence 


the shop of defendant No. 2 were not 
forthcoming. In the circumstanees, the 


3 


DIPCHAND GOLOMAL V, RISHRIDAT, 


108 I. O. 1028 


Commissioner appears to have correctly held 
that the liability of defendant No. 2 in 
respect of jincome-tax was not estab: 
lished. 

With regard to the plaintiff's third objeo- 
tion, it is a principle of law that if no 
books of account atallare kept or if they 
are Bo kept asto be unintelligible, or if 
they ara destroyed or wrongfully with- 
held, and an account is directed by A. 
Oourt, every presumption will be made 
against those, to whose negligence or mise 
conduct the non-production of proper 
accounts is due, see Lindley on Partner- 
ship, page 407 and the cases there cited, viz., 
Walmsley v. Walmsely (1) and Gray v. Haig 
(2. If apartner bas booksof accounts in 
his.possession and will not produce them, 
an account may nevertheless be arrived 
at, by presuming everything against him 
Lindley on partnership, page 603. 

In the present cesethe plaintiff deposed 
to the fact that no books of the partner- 
ship were in his possession. Defendant 
No. 2 bad all the booke, letters, and 
copies. Objection was made on behalf of 
defendant No 2 tothe evidence of plaint- 
iff being considered since he was not cross- 
examined. In this connection the learned 
Official Commissioner states that he foigot 
to make a noté, that there was no cross 
examination, or in other words, that plaint- 
iff could have been cross-examined if 
defendent No, 2 or his Pleader had elected 
to cross-examine him. I am of opinion, in 
the circumstances, that plaintiff's evidence 
can be taken into consideration. His 
allegations above referred to are strongly 
supported by the entry Ex. 5, made 23 
days before the partnership was dissolved, 
in which Rs. 9-9-6 were debited ‘to the 
plaintiff's travelling expenses, “who went 
to Shikarpur from Karachi after closing 
the shop and taking the books to the Seths 
at Shikarpur.” Itis further supported by 
the post card Ex. 8 dated 18th September, 
1921, in which defendant No. 2 wrote to ` 
plaintiff ‘write what books you want so that 
we may send them to you,” and in which 
defendant No. 2 mentioned that a sum 
of Re 126146 which plaintiff had sent 
him as a part payment from one of the 
debtors of the firm had been received and 
credited "in the Karachi books.” During 


A 4 the hearing in Court Mr. Kikla called for 
and particulars showing what was paid for : 


(1) 3Jo. & Lat 556. 
; (2) (1855) 20 Beav. 219; 52 E. R. 587; 109 R. R. 
96. 


a 
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: the ledger for 1973. Mr. Lunidaram for 
defendant replied that the book was at 
_ Shikarpur and he wanted time to pro- 
duce it. 

There can be no doubt, in my opinion, 
fhat all the books and papers of the firm 
were made over to defendant No, 2, the 
capitalist partner, 

Ia spite of a notice to produce the books, 
served by the Court and repeated orders 
to produce by tbe QO ficial Oommissioner, 
defendant No. 2 failed to produce the 
ledgers of the partnership and failed to 
produce the book referred to in defendant's 
post card Hx. 5, on which the Rs, 126-14 6 
was alleged to be entered. 

To the post card there is not only an ad- 

. mission of a receipt of this sum which was 
part of the outstandings, but also request 
to plaintiff to arrange for a decree to be 
transferred to Shikarpur and to send the 
reference papers of Jessaram, another 
debtor. 

In addition to this areceipt of further 
.outstandings by defendant No. 2is refer- 
red toin entries made by the deceased 
plaintiff being Exs. 10 and 11. Plaintiff's 
son deposes to the fact that defendant 
No. 2 received Rs, 126 and Rs. 28-2.3 
on another occasion and Rs. 2,000 for 
. Jessaram. 

In Ex. 3 acopy of the account left by 
the deceased plaintiff asum of Rs, 5,068 
was shown as the ontstandings of the 
Karachi firm of the partnership. —. ; 

It is contended on behalf of defendant 
No 2 that amounts received by defendant 
No. 2in respect of outetandings after the 


dissolution were entered in his own firm’s' 


books and not in the books of the part- 
nership. This contention is not in accord- 
ance with the allegation in Ex. 8, and in 
“any event if a partner has kept accounts 
relating to the partnership in private 
books of his own, he must produce such 
booka, for he should have kept his private 
accounts elsewhere, if he did not want them 
to beseen. After a dissolution, if books 
relate to the accounts which have to be 
taken, they must be produced: see Lindley 
on Partnership, page 602 and the cases there 
cited, viz., Pickering v. Pickering (3), Toulmin 
v. Copland (4), Freeman v. F'aiviie(5)and Hue 


(3) (1884) 25. Ch. D, 247; 53 L. J. Ch. 550; 50 L, T. 
1;32 W.R.511 


~ uh) (1839-3 Y. & O. Ex. 625 at p. 655; 3Jur. 1018; 
160 E. R. 851; 9L, J. Ex. Eq. 5; 51 R. R. 429. 
(8) (1812) 3 Mer. 29; 36 E. R. 12; 17 R. Ri 7. 
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v. Richards (6), The defendant though order- 
ed has failed to produce the ledger of 
the partnership firm and he has failed to 
produce the books in which the outstand- 
ings recovered since the dissolution were 
entered. The account should, therefore, 
in my opinion, bs taken by presuming 
everything against him. Plaintiff in the 
circumstances is entitled to be credited 
under this head with Rs, 1,021, viz., 6 annaa 
9 pies in every Rs. 2-1-6 in Rs. 5,068-6-9 
instead of with only Hs. 126 14-6 allowed by 
the Commissioner. ' 

Ido not think it would be fair at thia 
stage to draw a presumption againat the 
defendant that he has also recovered tha 


Shikarpur ontstandings. There is no'evi- 


dence of any recovery by defendant No. 2 
of Shikarpur outstandings and no objec. 
tion was filed by plaintiff with regard to 
them, nor does the point appear to have 
been taken before the Commissioner. 


With regard to the last objection of 
plaintiff, it appears to me that in the 
absence of proof of an agreement by a 
partner, who was managing a branch of 
the partnership firm, that he would accept 
liability for any shortage in cash, it would 
be unfair to debit the partner with such 
shortage unless it was proved that the 
loss was due to ne&ligence or fraud on his 
part Plaintiff is, therefore, entitled, in my 
opinion, to be credited with Rs, 8.7.6 
which willbe deducted from the profit 
of the partnership. Plaintiff's share of 
the loss is Rs. 1-11 C (or 6 annas 9 pies in 
every Rs 2-1-6 in Rs. 8-7-6). The result 
is à net gain to plaintiff of Rs. 6-12.6, 


.The principal objection 
fendant No. 2 to the Commissioner's ren 
port ‘relates to a sum of Rs. 4091 
allowed to plaintiff as interest at 6 ‘per 
cent. on à sum of Rs. 12,566-70 given to 
plaintiff under an award decree and orédit- 
edto plaintiffin the books ofthe firm in 
1973. It is contended on behalf of the 
defendant that since no mention was made 
of interest in the award decree and 
plaintiff did not claim interest in the 
plaint or in evidence or in any account 
and did not plead that interest was pay- 
able by mercantile usage no interest 
should be allowed. There seems to me no 


made by de- 


i (1839) 2 Beav. 305; 48 E, R. 1198; 50R. R. 


B0 À 
. fores in these contentions. The fact that 
the award made-no mention of interest 
only affgcted'the sum which would be 
eredited'to plaintiff in the books of the 
firm, the question under consideration is 
. svhetherinterest should -be allowed after 
the date of such transfer by  eredit. The 
effect of it was that plaintiff, a partner, 
left Rs. 12;565-7-U inthe firm. “No dcubt 
as-a general rule interest is not allowed 
between’ partners unless there is an agree- 
mentor trade -custom, but this rule is 
gubjeot to an important qualification, viz., 
‘that interest ‘is payable to a partner on 
money paid or advanced by the partner 
for ‘partnership purposes beyond the 
capital, he has agreed to subscribe: see 


Binghal's.Law of Partnership, page 239, | 


Govinda:Chandra Basak v. Haridas Basak 
(T), Lindley on Partnership, page 452, Hx 
“parte Chippendale (8) and Denton v. Rodie 
(9). The plaintiff did agree to subscribe any 
capital and it is only -fair that he should be 
. ‘allowed interest on this large sum, which. has 

‘been utilized by the partnership. In draw- 
ing up accounts between partners, I donot 
think the Oou;t is . necessarily limited `, to 
‘the limited :measure of relief which was 
claimed; by the plaintiff in the plaint. -If 
the equitable right to interest is. establish- 
, ,ed, a8 in the present.case, there fappears to 
. ime.no reason why .interest should not be 


allowed. With regard to the rate of in- 


terest old English decisions show that 
the rate’ of interest allowed is 5 "per 
cent; see In re Norwich Yarn. Co,, Hx parte 
"Bignold (10), Troup's. case (11) and Hart v. 


‘Clarke (12), but ~a different rate may be. 


inferred ifa different rate is payable by 
-the custom of the trade: Lindley on Partner- 
. hip, page 452. In Karachi I think we can 

take judicial cognizance of the.fact that 6 
_ per cent. the rate of interest allowed by the 

Commissioner, is the usual mercantile rate 
. of interest. In the circumstance above men- 


A D 35 Ind. Cas. 48; 20,0. W.. N. 634; 23 OL. J. 
14 
a vu 4 DeG. M. &. G. 19at p. 36; 18 Jur. 710: 
99 L.. J. Ch. 926; 2 W. R. 547; 23 L: T. (o. 8.) 200; 102 
R. R. 7; 43 E. R. 415. 

(9) (1813) 3 Camp. 493; 170'E. R. 1458; 14 R.R. 


823. . 
` (10) (1856) 22 Beav. 143; 25 L. J. Oh. 601; 2 Jur.” 


(Nn. 8 \ 910; 4 W.R. 619; 82 E. R. 1062; 111 R.R, 
1298. : 
- (11) (1860) 29 Beav. 353; 7 Jur. (x. s.) 901; 9 W. R. 
B18n. 54 E. R: 664; 131; R. R. 612. 

(12) (1854) 4 De G. M. & G. 232; 24 L. J, Ch. 137; 3 
^ Bq. R.- 264; 3 W. BR, 147; 48 E. R. 1222; 108.R R. 
231; mae 5 
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tioned, I see no reason to disagree with 
the finding of the learned. Commissioner | 
that plaintif should be, allowed a 
gum of Rs. 4,091 as interest onthe 


Rs, 12,566-7-0. 


The next objection. of the defendant 
Commissioner has not 
debited the plaintiff with interest on the 
Rs. 9,217-9-0 being the losg incurred. on the 


‘business done in the name of the son. 


This objection must, in my opinion, ‘be 
upheld. The debt was ona very different 
'Category to the 
plaintif. asa partner. My judgment dated - 
99th January, 1924, shows that plaintiff, 
used every artifice in his endeavour to 
avoid liability for this debt. Not. only 
had the question of his liability to be 
made an issue but plaintiff at one time 
alleged that his son was a commission agent 
acting for the firm under the orders of 


“Lilaram and Parsram,‘at another time that 


his son was a constituent like other con- 


‘stituents and'treated as such by Lilaram 
“and Parsram. Atone time 


he said his 
Son gave him no instructions at another 
‘that his son told him to make contracts.” 
Plaintiff chose to make entries in such 
a way as would enable him later to con- 
tend that the account was that of acon- 
stituentand that he was not liable- and it 
Seems to me only right that he should-pay 
interest on the debt. : 

: Apart from these facts, the . evidence 
shows that plaintiff himself showed asum 
‘of Re. 10,931-7-0 due on this account, This 
‘figure included the Rs. 9,217-9 0 principal 
‘and Rs. 1,716 interest.  . | 

Plaintiff accordingly must be debited’ 
this sum of Rs. 1,716-14-0 his share of 
the inereased profit accruing -will be 

Rs. 346. 


The-next objection of defendant No. 2 
relates toasum of Rs. 849.3 3, the difference 
‘between the credit and debit sides 'in the 
‘account Ex.3. It is contended on behalfof 
the plaintiff that this represented undis- 
closed profits, On behalf of the defend- 
‘ant itis urged that the difference “should 
have been deducted from the profits. The: 
‘learned Commissioner appears to have 
excluded the figure from consideration when 
calculating the profit, which was divisible 
between the partners, : 

- The account Ex. 3 appears to. contain 
the total receipts and expenses -and 'in- 
terest, the amount -drawn by the Seths, 
the amount lost by. plaintiff in -eertain 


sums drawn -by the. - 
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business donein the: name of his son with 
interest thereon, 


discrepancy of Rs. 1-3-6 on both sides 
of the account). 
how thetwo sides could be expected to 
balance. The learned | Commissioner: 
appears: to me to have exercised a right: 
discretion in: selecting 
Rs 77,783-12-3, Re, 631.11-9, Rs. 18,750-9-6, 
Rs, 1,16,842-0-6 and Rs, 41,849-14-0 in ascer- 


taining the profits but he does not appear 


tome to have: presumed enough against 
the plaintiff with regard to the outstandings, 
The objection as regards the Rs. 8£9-3.3, in 
my opinion, fails. - : 
Itisfurthef objected on behalf of the 


defendant No 2 that the learned Offieial 


Commissioner failed to debit the plaintiff 
with ninehundred rupees short accounted 
for by Mohan as employee of the firm 
anda relation of ‘the plaintiff, As the 
learned Official Commissioner 
there is nothing; to show that plaintiff 
assumed liability for tbis amount. 
debited to Mohan for4 years in the partner- 
ship books without action being. takeri, 
In addition to this. there is nothing to 
show that fraud or negligenceon the part- 
of the: plaintiff occasioned this loss. In 
the circumstances the loss,in my opinion, 
was rightly treated. as a loss 
the partnership. ` 
.Itis next contended that the learned. 
Official Commissioner should have debited 
plaintiff with a debit item of five hundred. 
rupees, the salany of Tikamdas. 


salary: for more thana yearin one lump 
sum is somewhat suspicious but defend- 
&nthas not gone into the witness-box to 
deny. that the 
loyee on Rs. 40 a month called Tikamdas. 
ntries-in partnership books are prima 


facie evidence forand against each partner: 


and I see no reason for differing from the 
view taken by the 
regard to this item. 

Iam alsoof opinion that there is no 
force inthe defendant’s objection that the 
Commissioner did not debit plaintiffin 
Ra, 360° as difference in commission; 
There appears to me nothing to indicate 
that anysum was due as difference in 
eommission. 


It is difficult to. see. 


the. items of: 


observes: 


It was: 


partnership had an em-. 


Commissioner with. 
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the outstandings due to - 13 
the Karachi firm (shown with a slight plaintiff because he messed 


‘than atéthe firm. In the absence of evi- 


a 
8i? 
ion that the objection is good. A sum of 


Rs 73 6-4 represented payments made to : 
elséwhere 


denceof an agreement that plaintiff was 


“entitled to be paid for his messing. elge- 


where, Ido not think this was alegitimate 
charge on’ partnership funds.. The same 
applied to the two items of Rs. 120 and 
Rs. 91 debited for messing in respect ` 
of which also an objection has been urged, 
With regard to the other. miscellaneous 
expenses such as theatre tickets, it was, 
I think, in the interest of the firm that 
actual or potential customers should be 
entertained, but the English . decisions 
show that such expenses cannot be debited, 
as a: matter of course, toa partnership. If 
a partner, who entertains customers, wishes 
to be re-imbursed, he. should ‘take the 
precaution of having an agreement made 
for an allowatice: see the cases cited in 
Lindléy on Partnership, page 475, on the 
subject of useful but unauthorised outlays, 
vie; Thornton v. Proctor. (13), Hutchison v, 
Smith (14) and East India Co. v. Blake (15). 

There remains one item of Rs. 109 


to which an objection has been filed. 


sustained by ' 


The fact; 
that the allegéd:-Tikamdas drew his whole" 


Mf, 


As regards defendant No, 2's objections 


to Rs; 290-12-0 debited to the partner- 


phip as miscellaneous charges, I am of opine 


i 


This purports to be a. partnership loss, on 
^ land transaction. As the purchase of 
land, however, wag intended for the pur» 
pose of'a residence for plaintiff, it was . cons 
ceded on behalf of the plaintiff that the 
Rs.. 100 could not be debited to the 
partnership, there being no evidence that 
the partners agreed to provide the plaintiff 
with land for a house, 

Subject to the modifications shown in 
this judgment I confirm the report of the 
learned Commissioner. 

I give judgment for plaintiff for 
Rs. 6,810 and interest from the date of suit 
till payment at 6 per cent, 2 

Noorder as to costs, j 

Plaintiff to pay Commissioner's:-febs ahd 
recover one-half thereof from defendant in 
addition to decretal amount, 

P. B. A . Suit dedfeed, 


A N. A. 
(18) (1792) 1 Anstr. 94; 39 Ro Ry 558 145 BR, 


(14) (1842) 5 Ir. Eq, R. 117, . 
(15) Finch 117. . 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second CiviL ApPEar No. 273 or 1926. 
. November 29, 1927. ` 
Present :—Mr. Findlay, J. C. 
. MAHADEO AND'OTHERS—DEFENDANTS — 
| APPELLANTS . mis gps 
Ne versus . 
BUDHARAM--PraINTIFF—HRESPONDENT. 
C. P. Tenancy Act (I of 1920), s. 18—Occupancy 
holding—Surrender to one co-sharer—Suit for joint 
possession by another co-sharer—Contribution for costa 
of acquisition, whether necessary—Transfer of 
occupancy land, whether void or voidable—C. P. 
Land Revenue Act (II of 1917), s. 188 (3), whether 
enabling. ; 
A eo-sharer is bound to contribute to the costs of 
acquisition before he is entitled to a decree for 
joint possession of an occupancy holding of which'a 
surrender ora transfer has been taken by another 
co-sharer. ; : . 
The provision contained in s. 18€ '(2) ofthe O. P. 
Land Revenue Act. is only an enabling one and a 
transaction of the kind contemplated ins. 13 of the 
O. P, Tenancy. Act enures until it is-set aside in the 
method laid down in the said provision and the 
following section. Itis not void ab initio but merely 
^ yoidable. [p. 879, col 1.] 
Wamanrao v, Shrawan (2), followed. ` NUN 
, Appeal from the decree of the District 
Judge, Nagpur, dated the 9th February, 
1928, in Civil Appeal No. 216 of 1925, 
Mr V. R, Dhoke, for the Appellants, 
. " Messrs, Y. V. Jakatdor and M. KE. Padhay, 
for the Respondent. sas 
JUDGMNENT.-—The “defendants. appel- 
lants Mahadeo and Champat, who have now 
taken up the place of their father Bapuji 
deceased since the present suit was in- 
“ptituted, have filed. the present second 
appeal against the judgment and decree of 


the District Judge, Nagpur, which revers- -- 


ed the decree of the first Court and gave 
the plaintiff-respondent joint possession of 
the occupancy field No. 143 in dispute 
without compelling him to contribute to the 
costs of acquisition. The facts of the case 
are clearly given in thé. lower Oourts’ 
judgments and need not be repeated here. 
Only three points have. been raised on 
behalf of the present defendants. appellants. 
The firat of these is that there way undue 
delay in bringing the present suit and that, 
asthe claim is, in essence, one of equity, it 
should not, in any event, have been held 
that the plaintiff was entitled to the relief 
given him by the lower Appellate "Court: 
‘ef, Romdayal v. Gulabia Bai (1), In this 
"connection; it was pointed out that the 
surrender took place in April, 1920, and that 


. (48,4, R, 180, 
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the- present suit was not filed until January 
1925. In the plaint, it was, however, point- 
ed out that the plaintiff had been, since 
long, demanding possession of the fields. 
from the defendants and that it was only on . 


l l5th May, 1924, that the latter gave a definite 


refusal. It has been urged on behalf of the. 
appellants that the plaintiff's original, 
claim was for exclusive possession but that 
his attitude was modified during the pen- 
dency of thesuit. It has been urged in this > 
connection that had the plaintiff taken up 
this modified position earlier, it is possible. 
that the defendants might have come to 
terms with him. Perhaps the best proof . 
ofthe. futility of the appellants’ contention: 
in this connection is that, in this Court, he 
is disputing in second appeal the plaintiff's ` 
right even to.joint possession. It has been. 
urged also that the plaintiff offered an 
inconsistent plea on 7th of May, 1925, that. 
the delay in ‘filing the suit was due to the : 
plaintiff having been a minor until four 
yearsago. loan see no necessary inconsiste 
ency in sucha plea as that offered; both.’ 
pleas were supplementary oneg.and each. 
might haveledto the delay- in filing the 
guit, 4 ` 
My attention bas been drawn to my. 
decision in Second Appeal No. 196 of 1926 
dated the 20;h February, 1497, the facta of. 
which case were, at any rate on a superficial 
view, somewhat similar to the present ons, 
Unfortunately, in the present. suit,. the 
actual facts as regards the partition. pro- 
ceedings, which are said to have been. 
-have not , been 
properly elucidated. It is;.not clear. on 
whose application the partition proceedings 
were started, noron what date they began, 
It is apparently also in, doubt as to whether. 
they had been finally completed, and the 


- question of whether the Revenue Officer wag 


aware that civil proceedings were pending 
regarding the field in suit, has also not 
been ` elucidated. . There is further even 


doubt &s to whether the field in suithag ` 


been definitely allocated to the patti of the 
defendants-appellants. In connection both 
with tho question of delay and the plaints. 
ifs right in equity. to succeed on the . 
above facts regarding the partition proceeds 
ings, ‘require elucidation and the case ` 
must go,back to the first Court for re-trial 
on the merits with advertence to the above 
remarks, eee ME 

. The third point urged in appeal was 
that the plaintiff ia hound to contribute tg | 


^ 
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in Wamanrao v. Shrawan (2) lays down 
this proposition. Counsel for the respond- 
ent has 
decision in question, and had I seen any 
ground for doing so,it would have been 
necessary torefer the matterto a Bench. As 
at present advised, I seenoreason whatever 
for taking the course suggested. The 
argument offered on behalf of the respond- 
ent in this connection has been that the 
surrendering co-sharer has got no capacity 
to consent to a surrender which can only be 
done by the Lamtardar on behalf of all the 
co-sharers and that, therefore, the surrender 
was ab initio void. Such an argument begs 
the entire question, The provision contain- 
ed in s, 188 (2) of the Land Revenue Act is 
only an enabling one, and it is perfectly 
clear that a ,transaction of the kind 
contemplated in s. 13 of the Tenancy Act 
enures until it is set aside in the method 
laid down in the said provision and the 
iollowing section, ln such circumstances, 
it is idle to talk of such a transaction 
being ab initio illegal and void, and for the 
Same reason the transaction cannot also 
be regarded as void on the ground that the 
object thereof was from the first an illegal 
one, It is impossible toconceive that, had 
the intention of the Legisluture been to 
regard such transfers as necessarily void 


from the frst, the wordings of the re- 


levant portions of the Statute referred to 
would not have been entirely different from 
what they are. I havenothing toadd to my 
remarks in the judgment referred to with 
reference to the argument~based on the 
prohibition of registration .contrary to the 
provision contained ins, 12, sub-s. (1) of 
the Tenancy Act. lam, therefore, of opinion 
that the plaintiff-respondent—should the 
lower Courts decide that he is entitled in 
equity to & decree for joint possession—must, 
on the principles laid down in Wamanrao 
v. Shrawan (2), quoted above, contribute to 
the costs of acquisition, and it will, there- 
fore, be necessary for the first Court to 
come to a finding on what these costs 
‘were, : 

For the above reasons, the judgments and 
decrees of both the lower Courts are set 
aside and the suit is remanded to the Court 
of first instance for re trial on the merits 
with &avertence to the above remarks, 


Costs incurred in this Cours will follow the’ 


(2) Ot Ind, Cas, 941; 22 N, L, R, 86; A, T, R, 1028 
Nag. 345, ` 


BHUJANG RAO V, BALIRAM. 
the costa of acquisition. My recent decision 


asked me to re-consider my. 
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event. There will be no certificate of 
refund of Oourt- fees in this Court. 

G. E, D. Appeal allowed ; 
Case remanded, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Crviz Revision No. 158-B or 1927, 
December 23, 1927. 
` Present :—Mr. Hallifax, A. J. CO. 
BHUJANG RAO-—PLAaINTIFF—APPLIOSNT 
versus . 
BALIRAM-—DzrENDANT—NON- APPLICANT 
Civil Procedure Code (Act V of 1908), O. VIII, 
T. ó—Evidence Act (I of 1872), s 58—Plaint allega- 


tions in proof, how, far necessary— lis parte cases— 
Procedure to be adopted. 

Under r. 5 o£ O. VIII ofthe Civil Procedure Code 
and s. 58 of the Evidence Act where the defendant 
does not appear a Court is bound to treat every 
allegation m plaint as proved, except any that in 
its discretion, i& might require to be proved by evi- 
dence. [p. 880, col 1L] 

In every ex parte case the Court must consider 
whether there are any matters that ought to be 
proved by evidence in addition to having been 
proved by the admission of the defendant and if if 
tinds that there are, must state them definitely, 
which can be most conveniently done in the form 
of issues", [p. 880, col. 2 


Application tor refision against gn order 
of the Small Cause Court Judge, Ellich- 
pur,dated the 4th July, 1927, in 8, 0, 
Buit No. 415 of 1927. 

Mr. M. R Bobde, for the Applicant. 

ORDER.—The plaintiff Bhujang Rao, 
who applies for revision, fled a suit in 
the Small Cause Oourt of Ellichpur on two 
promissory notes against one Baliram 
Thakre. On the day fixed for the final 
dispesal of the suit, the plaintiff appeared 
(by Pleader) andthe defendant put in no 
appearance at all The plaintiff had no 
witnesses present, and the learned Judge 
gave the following judgment: “The point 
for decision is whether the two pro-notes 
in suit are genuine. I find them not proved 
and dismiss the suit for want of evidence," 

The plaintiff's application in this Court 
states the following facts, which would pro- 
bably not justify revision. When the case 


*Note,—Order VIII, r. 5, Civil Procedure Code, 1à 
limited in its application to cases where there isin 
fact a pleading by the defendant before the Court. 
See 43 0, 1001 where the point is discussed in detail 
by Sanderdon, O. Jy, and Woodrofie and Mooksrjeej 
Im [6] 
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was called at 12-47 p.m. the plaintiff's 
Pleader informed the Court that he had 
not turned up and’ asked for a postpone- 
ment of the hearing till later in the day, 
which was refused; the plaintiff and his 
. witnesses, who had been -delayed on their 
journey, did in fact turn up within half an 
hour ofthe hearing. An application forthe 
restoration of the suit was drawn up the 
same day, but it was seen that.that could 
not be granted as there had been a deci- 
sion on the, merits, nota .dismissal in de- 
fault. 

The refusal to postpone the hearing for 
an hour ortwo can hardly be called proper, 
but that need not be ‘discussed as the 
decision on the merits is entirely wrong. 
Under r. 5of O. VIII ofthe Oivil Pro- 
cedure Code, (and also under s. 58 of the 
Evidence Act; which lays.down the same 
rule, at the end in the same words) the 
Court was bound to treat:every allegation 
in the. plaint as proved, except any that in 
its discretion it might require to be proved 
by evidence; ; 

It is: certainly the-usual.praetioe, arising 
out ofa vague general memory of this 
rule, for the Court in all ex parte cages to 
call upon the. plaintiff’ to “ prove his case". 
Such an order ia usually taken to.mean 
that the plaintiff has to give evidence of 
some of the admitted “facts. The facts to 
"be 80 proved are never stated and nowhere 
defined, though they are generally taken 
‘vaguely to include the execution of any 
document on which the suit-is based or the 
payment of the considergtion for the agree- 
ment in question or of. something of that 
Bott. 

:There is never anything more definite 
than that, and in this case there is not 
even that much; Indeed the dismissal of 
the suit "for want of evidence” amounts 
toa finding thatthe plaintiff knew, before 
the Court even began to: consider the 
thatter, exactly whatthe points were which 
the Court would require him to prove by 
evidence if the defendant failed to appear, 
and intentionally refrained from produc- 
ing evidence on them, so that he probably 
had none and, therefore, ‘his allegations on 
them are probably untrue. 

This procedure, which is almost invari- 
ably followed, is.entirely traditional, like 
that.in cases that are called proceedings 
under 8, 145 of the Oriminal Procedure 
ode; it has no connection with any 
provision of law that exista or ever hag 


M . ; i . , 
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existed except that the tradition arose out 
of a slovenly application of one. The 
Court does not even purport to exercise 
its discretion, nor to state what would 
be the result of that exercise if it were 
made, that is the facts tiat have to be 
proved by evidence. 


If anything more were required to show - 


that the whole of this procedure is regard- 


ed asa meaningless formality, it is to be 


found inthe fact that the evidence ac- 
cepted as sufficient almost invariably con- 
sists of nothing but a formal repetition by 


the plaintiff or one ofthe plaintiffs as a 


witness of some of the statements made 
inthe plaint in reference to the. points 
on which he or his Pleader supposes the 
Court requires such formal evidence. Oases 
indeed are not uncommon in which the 
guit has been dismissed because the plaint- 
iff guessed only some of.the points and 
left out one or two. 

It ought not to be necessary to state the 
proper procedure, butit is. In every ex 
parte case the Court must consider whe- 
ther there are any matters that ought to 


.be proved by evidence in addirion to hav- 
ing been proved by the admission of the. 


defendant and, if it finds that there are, 
must state them definitely. Such matters 
will be fourd in few cases and will bé 


seldom more ‘than one or two in any case, ~ 


They can be most conveniently stated in 
the form of issues. In this case it was 
quite clear that there was not one of the 
allegations in the plaint of which there was 
any reasdjito require the plaintiff toigive 
proof in addition to its admission by the 
defendant. Thisthe defendant has mådë 
still clearer by his failure to appear in this 
Court to answer the application for revi- 
sion, . 

The decree of the lower Court is accords 


ingly set aside. In its place a decree will 


issue ordering the defendant to pay to the 
plaintiff the sum of Rs, 246-10-6 with 
interest thereon at 2 per cent, per mensem 
from the 18th of February, 1927, to ths 
date of payment, and also all the costs 
incurred by him in the suit andin these 


proceedings. The Pleader’s iee in this” 


Court will be twenty rupees. 
B. R. D. Petition allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second CiviL APegaAL No. 309 or 1925. 
February 21, 1928. 

Present :—Mr. Ghulam Mobiuddin, A. J. C. 
JAGANNATH-—DkEFENDANT— 
APPELLANT 
versus 
Musammat LAXMI BAI—PrAINTIFF— 

RESPONDENT. 

C. P. Tenancy Act (lof 1920), e. 65, whether apa 
plicable to sub-tenants. 

The tenure of a sub-tenant is governed by the 
terms as settled between him and the tenent from 
whom he holds and not by s. 65 of the CO. P, 
Tenancy Actand a sub-tenant cannot claim suspen- 
sion nor remission of his rent, merely because his 
landlord may so claim it under the section. 

Appealagainst the decision of the Dis- 
trict Judge, Nimar, in Civil Appeal No. 21 
of 1925, decided on 6th May, 1923. 

Mr.G. R. Deo,for the Appellant, 


JUDGMENT,—The appellant Jagan 
nath had taken fields Nos. 6 and 8 from 
Musammat Laxmi Bai, for Sambat 1977, 
4 e, 1920-21, on arent of Rs. 125 payable 
on lóth April 1921, As defendant did not 
pay the amount as stipulated Laxmi Bai 
.filed this suit forthe recovery of Rs. 147.8 
which ismade up of Rs, 125 and interest at 
l per vent. per mensem. 

The fret Court held that fields Nos. 6 
and 8 wereleased to the defendant for 
Sambat 19.7 ona rent of Rs, 125. which 
was to be paid on 15th , April, 1921, that 
the rent of Sambat 1977 was suspended 
but therein no evidence to show as to 
when it waa to be paid, that plaintiff can- 
not take advantage of the period of suspen- 
sion and that'the claim is barred by time, 
Tae lower Appellate Oourt has held that 
when revenue is suspended under s. 66 
ofthe Tenancy Act, rent is also Suspénd- 
ed, and as the word ‘tenant’ includes sube 
teuanta alao, the period for the payment 
of rent by the sub tenant will also be 
extended, 

It has been proved that defendant was 
given &sub.lease fora year and Rs, 123 
was tobe paid on lth April, 1991, Tho 
suit fortherecovery of this amount ought 
to have been filed oa 15th April, 1924, but 
it was filed on 18th September, 1924, and 
the plaintiff alleged that the revenue fof 
1320.21 waa suspended and half wag 
ordered to be pai on l5th April, 1:22, and 
halé on 15th April, 1923, and, therefore, her 
gayse of action atose og 13th April, 1932, agd 
dita April, 1924, 
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JAGANNATH: V, LAXMI BAI, 


"del 


The question to be considered 'isas to 
whether a sub tenant who holds land on 
suchterms as may be agreed between 
him and his landlord, can claim the 
benefit of s 65 of the Tenancy Act, 
regarding the rent, which he has to pay 
to his landlord. Itis clearly laid down in 
8. 380f the Tenancy Act that “except as 
otherwise provided a sub-tenant shall 
hold on such terms as may be agreed be- 
tween him and his landlord.” From this 
it is clear that unless there is some other 
provision in the Tenancy Act, which 
affects a sub tenant, he will hold .on such 
termsas may be agreed between him and 
his landlord, Section 66 of the Tenancy 
Act does not say that it will apply to 
sub-tenants also and, therefore, a sub- 
tenant can neither claim suspension nor 
remission of his rent, because his land- 
lord may so claim it, under s, C5 of the 
Tenancy Act, The tenure of a sub-tenant 
is governed by the terms as settled be- 
tween him and the tenant from whom he 
holds,and asinthis case, the agreement 
was to pay the rent by 15th April, 1921, 
it could have been realised on that date and 
the tenant could not have claimed postpone- 
ment of suspension of rent and he could not 
possibly refuse payment if there was re. 
mission of rent, The sub-tenant having 
agreed to pay & definite sum, which may be 
more or less then the rent, which the 
tenant has to pay to thelandlord, and having 
agreed to pay it on acertain daté, must pay 
it on that date, Theoate which was agreed - 
in this case was lth April, 1921, bud ‘ag’ 
the suit wae {1 d after loth April, 1924, it is 
barred by time, f 

The appen, therefore, succeeds and is ale 
lowed, and the plaintiff's suit is dismissed, 
As the appellant took a false plea in tha 
tila) Court, and. bas only succeeded cn à 
plea of limitation in this Court, he shall 
bear his own costs, - 

a. R. Di 

A. N. á 


Appeal accepted, 
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LAHORE HIGH COURT. 
“BECOND Civit APPEAL No. 1846 or 1927, 
January 10, 1928. 
Present:—Mr. Justice Addison. ` 
BURA AND ANOTBER— PLAINTIFFS— 
APPELLANTS | | 
NEC versus 
WARYAM SINGH: ax» OTHEBE— 
. | DrFENPANTS— RESPONDEMIS., 
Custom—A lienation — Sale in execution of decree 
against widow—Stranger auction-purchaser—Rever- 
sioners' right to challenge sale. 
Reversioners are not competent to challenge a sale 
where the purchaser is an outsider and has pur- 


chased the property in execution of a decree without 
the knowledge that the debt for which the decree 


had been passed was not raised. for. a necessary” 
‘purpose, and the fact that the decree in execution: 


of which the sale was effected was not passed against 
the original debtor but against his widow makes no 
manner of difference, . ; 

Indar Sain v. Prabhu Lal (1), Ran Singh v. Rullia 
(and Bhambul Devi v. Narain Singh (3), referred 
to 


. Second appeal from the decree of the 
Additional District "Judgé, Jullundur, 
"dated the 10th June, 1927, affirming that 
of the Subordinate Judge, Fourth Class, 
Nawanshahr, dated the 5th: March, 1927. 
. FAOTS.—The deceased husband of cne 
. Musammat Har Kaurexecüted a bond for 
Rs. 200 in 1917 in favour of Attar Singh, 
the money being borrowed for the’ ex- 
penses of the marriageof his daughter's 
daughter. Attar Singh sued the widow 
of the debtor and obtained a decree in 
1923 to be realised from the property of 
her deceased ‘husband in her hands. Attar 
Singh sold his decree to S&ngat Rai, who 
executed it by attaching ahd selling two 
‘plots of land nowin suit; The plaintiffs 
who were collaterals of the deceased, 
brought the present suit for a declaration 
that the saleof the two plots in dispute 
to defendant No. 1 in execution of the 
decree of defendant No. 2 would not be 
' binding upon them after the death of the 
widow, defendant No.3 Both the Courts 


‘below concurred in dirmiseirg tbe ‘suit and ` 


Against tbeir decision this second appeal 
wap i ! 
r.Devi.Dyal for Mr. N. C. Meh 
the Appellants, e te 
Lela Faker Chand, for the Respondents, 


JUDGMENT. 
. Addison, J. [His Lordship stated the 
' facta and picceeded £b follows:—] 
* The trie] Court held that it had not been 
gslablished that, tke plots were ancestral 
que the plaintifs, Thie frding was up. 
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set by; the learned Additional District 
Judge who took into account à judgment. 
of 1905 in which certain cultivated agri- 
cultural land of the deceased had been 
held to be ancestral qua the plaintiffs. It 
is obvious that this judgment in a suit 
which was about the property and between 
other parties could not be taken as evi- 


‘dence in the present case and the learned. 


Counsel, who appeared on behalf of the 
respondents, took this point before mein 
order to support the judgment arrived at 
by the lower Appellate Court. 1f the evi- 


.dence in question is excluded, thereremains ' 


no evidence worth the name that the 
Bites areancestral. I exclude that evidence 
and hold that it bas not been proved that 
the sites in question are ancestral, This 
finding alone issufficient for the dismiseal 
of the appeal before me. 

I must also hold that the suit was pro- 
perly dismissed on the ground that the 
auction. purchaser, who was an outsider . 
purchased the two sites in execution ofa 
decree without knowledge that the debt 
for which the decree had. been passed, 
was not raised for & necessary purpose. 
A relevant ruling in this connection is 
Indar Sain v. Prabhu Lal (1) while in Ran 
Singh v: Rullia (2) it was held that where 


‘an alienee, who isan outsider, finds that - 


the alienor's debtis a decretal debt, he . 
need rot make any further enquiry and 
the reversioners would not be allowed to 
go behind the decree. . The only difference 
between that case and the present is that 
the present; decree was against the widow 
and notthe original debtor} but the principle 
laid down in Bhambul Devi v. Narain Singh 


(3) would apply, namely, that the deceased's : 


estate in the hands of bis widow is 
liable for bis just debts. It iB clear that 
the deceased could himself have ‘sold his . 
land in consideration of this just antecé= | 
dent debt and a decree having bern 
obtained against his widow for that debt 
andthe land having been sold in execu- 


‘tion to an outsider suction-purcbaser, the 


reversioners cannot be allowed to go bee 
hind the decree. 
For the reasons given, 


I dismiss this 
appeal with coste. ' 


hk. Li ~ Appeal dismissed, 
f1) 66 Ind. Cas. 4; 3iah. tB; A. I R. 1922 lah, 


7 4 ] 
(2) 68 Ind. Cab. 99; 3Lbb.130; A.L R. 1922 Lah, 
à) 99 Ind. Cas. 5f; 39 P, R.-1918; 103 PW. B 


“wi, BB, L. R. 1916. 
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CALCUTTA HIGH COURT. 9 

AprEaL Fsom APPELLAIE DECREE No. 102 

OF 1925, 

January 23, 1928. 
Present:—Justice Sir Arthur Herbert - 
Cuming, Kr., and Mr. Justice Mukerji. 

GOPESWAR SEN AND CTBERS— 
DEFBNDANTS— ÁÀFPPBLLANT3 
versus 
Burdwanadhipati Maharajadhiraj 
BIJOY OHAND MAHATAB BAHADUR 
— PLAINTIFF — RESPONDENT. 

Evidence Act (I of 1872), es. 82, 84—Account books, 
admissibility of—Account books written by deceased 
person—Corroboration, whether necessary—Presump- 
tion of fixity of rent—Use of account books to, rebut 
presumption—Bengal Tenancy Act (VIII of 1885), 


&. 50. 
Hudabandi papers are admissible in evidence to 
rebut the presumption under 8.50 of the Bengal 
Tenancy Act. lp. 883, col. 2.] 
Aktowli v. Tarak Nath Ghose (1), not followed, 
Belaet Khan v. Rash Beharee Mookerjee (7) and 
Nirod Krishna Ghose v. Produt Kumar Tagore (9), 
followed. 
Surnomoyi v. Johur Mahomed Nasyo (8), explain- 


ed. 
j Jonab Biswas v. Siva Kumari Debt (5), distingu» 
shed. 

Section 84 of the Evidence Act does not make 
account books inadmissible if not corroborated. It 
makes them admissible but provides that by them- 
selves they are not sufficient to charge any person 
with liability. [p. 883, col. 2; p. 884, col. 1.] 

lf account books are admissible under s. 32 of the 
Evidence Act, the latter part of s. 34 of the Act haa 
no application and they do not necessarily require 
corroboration. [p. 284, col. 2.] 

Rampyarabat v. Balaji Shridhar (2), Dukha Mandal 
v. Grant (3) and Daji Abaji Khare v, Govind Narayan 
Bapat (6), followed, 


_Appeal against the decree of the Dis« 
trict Judge, Bankura, dated the 9th of 
September, 1924, afürming that of the 
Assistant Settlement Officer, Bankura, dated 
the z8th of January, 1924. 

FAUTS.—The facts of the case out of 
which this appeal arose are bniefly 
these; A landlord applied under s. 105, 
Bengal Tenancy Act, for the enhancement 
ofthe rentof a certain tenure, In the 
Record of Rights the tenancy had been de- 


scribed as a permanent non-mokuTrar: tenure 


bearing ajama of Ra, 16-3-7, Tne defence 
was that it was a mokurrari tenure and the 
rent was not liable to be enhanced, 

The first Court held that the presump- 
tion under s, 5U, Bengal Tenancy Act, which 
the defendants had succeeded iu establish- 
ing had been rebutted, 

‘ne Court fixed Rs,55 8-0ag the rent of 
the tenancy. The lowerAppellate Quurt upe 

- held this desisian, ` 


GOPBEWAR SEN v. BIJOY ORAND MAHATAB, 


883 
Mr. C. C. Biswas, Babus K. C. Ghose and 
Sukumar Dey, for the Appellant. 


Babus Brojo Lal Chakravarti and Sarat 
Kumar Mitter, for the Re-pondent. 


JUDGMENT. 
Cuming, J.—[Afterstating the facts:—] 


The first point that has been urged 
by the appellant is that if he can 
prove that be has held at the same rate 


of rent for £0 yeara it will be presumed 
notonly that he had held at the same 
rate of rent but thatthe tenancy was ìn 
existence at the time of the Permanent 
Settlement and hence the principles of 
8. 6 of the Bengal Tenancy Act apply and 
that the Court should have applied these 
principles, . 

The simple answer to this contention 
is that it was never put forward in either 
of the lower Courts oreven in the grounds 
of appeal to this Court. If the appellant 
succecded in this contention the case might 
have to be remanded in order that further 
evidence should be adduced, 

We arenot prepared to allow the point 
to be taken for the first time in second 
appeal more specially as it finds no 
place even in the grounds of appeal to this 
Court. i 

The next point which has been contended 
is that the Hudabandi papers on which 
the lower Courts have relied are not ade 
missible in evidence to rebut the presump» 
tion under 8.50, Bengal Tenancy Act, having 
regard to the provisions of s. 34 of the 
Indian Evidence Act, The appellant's 
main reliance is placed on a decision res 
ported as Aktowli v. Tarak Nath Ghose (1), 
Now s. 34 of the Indian Evidence Aot 
states that books of accounts regularly 
keptin the ordinary course of business 
Bre relevant whenever they refer to a 
matter into which the Court has to ‘ine 
quire but such statements shall not alone be 
sufficient evidence to charge a person with 
liability. - 

ow, 8. 84 does not make booka of 
accounts inadmissible unless corroborated, 
lt states distinctly that such books are 
admissible but not sufficient by theme 
selves to charge any person with liability, 
Even though they are uncorroborated 
they are still evidence. It is not correct 
to say that such books are inadmissible, 
Vhey are admissible. Itis not, therefore, 
pP 17 Ind, Caa, 266; 16 Q, Je J, 888; 17 C, W, N 
h d 
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correct to say that such books of accounts 
are. inadmissible unless: corroborated if 
required to charge à person with liability. 
It would be more correct to say that 
though admissible -they do not establish 
the facts required to be proved, i. e., tbat a 
person owed a certain sum of money, unless 
corroborated, 
. Inthe caseon which the appellant has 
relied |Aktowli v. Tarak Nath Ghose: (1)] 
Mr. Justice Mukerjiseems to have held 
that in that case the jamabandi: papers 
, were im properly” admitted in evidence. 
Presumably it was held, though this 
is not quite clear, that they were inad- 
missible because not corroborated by virtue 
‘of s. 34, Evidence Act. 

But s. 34 does not make such books in- 
admissible if not corroborated. ‘It makes 
them admissible but provides that by 
‘themselves they are not. sufficient to 
charge with liability. If I. understand 


- that decision rightly, it would appear to - 


be held: that such books: uncorroborated 


connot be used to rebut the presumption . 


unders. 50, Bengal Tenancy Act. 
Bat in ‘the concluding portion of the 


judgment ithe learned Judge remarks: 
the case of - 


that it was pointed out’ in 
Rampyarabaiv. Balaji Shridhar (2) that 
ifa statement is admigsible- under s. 32 
corroboration would not be needed in the 


terms of s. 34 and that that view was. 


accepted by tbis Court in Dukha Mandal, 
"y. Grant (3).. It that beso, then the deci- 
.Bion does not support the view the appel- 
lant would have us take. In the case of 
Umed Ali v. Habibulla (4) it seems to 
have been held that if the tulab baki 
'papers were admissible under s.:82 (2).it 
"was unnecessary to consider whether they 
“were relevant under s 34. 
ln the case of Dukha- Mandal vi Grant 
(8) it seems to have been held that if the 
. entries were admissible: either’ under 8.32 
ors. 34, no corroborating evidence was 
. necessary and that they could be used -to 
show va:iation in the rent. 
In the case of Jonab Biswas v. Siva 


‘Kumari Debi(b)it seems to have been held ` 


that taeie were not the necessary elements 
to bring the papers within s. 32 and that, 
therefore, they were admissible only under 


< (2) 28 B. 294; 6 Bom. L. R. 50, 

(3) 16 Ind. Cas. 467; 16 O L. J. 2 

4) 56 Ind. Cas. 38; 310, L. J. és, 4? C. 961, 
EU 1nd, hos 733; 46 Q. L, J. 258; A. L R. 
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s. 34 and in that case they required corro- 
boration. - : 

There is another case to be also ccn- 
sidered an uurepcrted cese being Aprerl 
from Appellate Decree No. 3631 of 1514, 
decided by D. Chatterjee and Beacheijoft, 
JJ. In thatcase it was held that there 
jama wasil- baki papers could be used to 
rebuta presumption under & 50 because 
they do nct by themselves charge any per- 
gon: with liability. 


The general trend of the authorities. 
would seem :o be that if the papers are 
admissible under e, 32,8. 34 has no ap- 
plication, Thereis further authority for 
the proposition that they do not of them- - 
selves charge & person with liability if 
used merely to rebut the presumpticn 
under s, 50, 

For the purpose of this appeal these 
authorities are.sufficient for. the propcsi- 
tion that these papers are admissible in 
evidence torebut the presumption under 
B. 50. 

The next question which has been urged 
in-appeal-is that these- entries do not re» 
but the presumption under 8: £0. The 
question is whether these entries do show 
an alteration in the rate of rent. The 
particular entry on which the plaintiff. 
respondent relied to prove the alterstion 
im the rate of rest is.an entry in the 
jama-waslsbaki papers. of llu and a 


: hudabandi of 1201. These are the: docu. 


ments of evidence that have been produced 
to show any. change of rent. We have 
carefully considerea these documents and 
we are not prepared to say that on a 
proper eonütruetion of these documents 
any change inthe rate of rent hes been 
proved forthe simple reason, that it is not 
possible to ray. exactly what these docu» 
ments.really mean, 

In the document of 1201 we find the 
following entry against this t-nancy, 


Jama including cesses Rs; i9. Less 
Rs 3 aud balance jama Rs. 16.. Total 
juma Rs. 16. What the sum of Rs. ë 
deducted is, it ig impossible to- say, 
Equally it is impossible to say how much 
of the jama is rent and how much cesses, 


"That being so tke document of. 1201 does 


not.show clearly what was the jamu 
then. There is the same difficulty in 
dealing with the papersof 1210. Against 
this particular tenancy is entered; Detail 
_ of Panchek Hs, 14. Total. jama. Ra, , 14 
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Balanos jama Rs, 14. Excess after taking 
accounts Rs. 1-8, Full jama Ra. 15-8. 

The figure for the full jama Rs. 15-8 
is sicca rupse and equivalent to Rs, 16 8 10 
the present jama, Soin 1210 the rent ape 
parently was thesame asit is now. 

The respondent would contend that the 
paper shows that the rent has increased 
2 Rs. 14 to Rs. 15-8. I cannot say that it 

joes, 

"The total jama isshown.as Rs. 14 and 
fhefull jama as Rs, 15-8. What is the 
distinction between total and full jama I do 
not understand nor do I understand what 
is meant by "excess after accounts" which 
gum added to Rs, 14 makes up Rs. 1293, 

All I can say that itis not clear what 
these documents mean and that they can- 
not be construed as proving that there 
has been any change in the rate of rent. 
The result is that the appeal must succeed 
end the plaintiffs claim for enhanced 
rent be entirely dismissed with costs in all 
Courts, 

Mukerji, J.—Iagreeand desire to add 
a few words, 

- S-clion 43 of Act II of 1855 was as 
follows: “Books proved to have been 
keptin the course of business shall be 
admissible as corroborative and not es in- 
dependeat proof of the facts therein siat- 
ed." Ins.340f Act I of 1872 the words 
"regularly kept" are substituted for the 
words ‘‘proved to have been regularly kept," 
and in the illustration to the section the 
word usedis "shows" and not "proves." 
It is apparent, therefore, that the law em- 
bodied ins 34 of Aet I of 1872 is not quite 
the same that was contained ins 43 of Act 
II of 1855, and this seems to be conceded on 
allhands The expressions “corroborative 
evidence’, “independent evidence” and 
“ substantive evidence" that are found in 
many of the reported decisions bearing 
upon 8. 34 of Act I of 1872 are somewhat out 
of place in view ofthe wording of that sec- 
tion and have but been handed down to us 
from the words “corroborative” and “in- 
dependent " that appeared in s. 43 of the 
old Act and thes» words as well as the 
word “ substantive " that were used in the 
decisions thereunder. The present Aot 
deals, amongstothers, with the relevanoy of 
evidence and in some instances with its pro- 
bativevalue. The plain words of s 3t in- 
dicate that the section deals with all en- 
tries in books of accounts regularly kept in 
the course of business,—in the fret place, 
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making them relevant whenever they refer 
toa matter into which the Qourt hes te 
enquire, and nextly, providing that when 
such entries are sought to be us»sdas state- 
ments for a particular purpose, namely, to 
gharge any person with liability, they shall 
not alone be sufficient evidence for that 
purposs. Section 32, cl. (2) makes rele- 
vant a statement, consisting of an entry 
made by a person whois not a witness be« 
fore this Court, in books,—not necessarily 
books of account but—kept in the ordinary 
couiss of business. A book of account may 
be one of such books, and where an entry 
appears in a book of account it comes both 
under s. 32, cl. (2) and s. 34. The illus- 
traticn to 8 34 makes it plain that if tha 
book ofaccount is regularly kept in the 
course of business, the entry will be rele- 
vant notwithstanding that the person who 
made the entry has not been examined to 
prove the truth of the transaction ‘to which: 
the entry relates and notwithstanding that 
he is available as a witness. The only 
material difference as between an entry rele- 
vant under s.34 and one relevant under 
8.3:cl. (2) is that in the former case the 
person who made the entry may be available 
as a witness while in the latter case he is 
not. I find it very difficult to appreciate on 
what ground the Legislaturecould intend to 
exempt entries relevant under s. 32, el, 
(2) from the disability that it imposes on 
entries relevant under 8. 34 by the second 
part of that section, and personally I have 
always felt inclined to take the view that 
such entries, no matter whether they are 
relevantunder onesection or under the other, 
are not to be considered as alone sufficient 
to charge any person with liability. The 
other view, however, namely, that the Jatter 
part of s. 34 applies only to such entries 
which are relevant only under a. 34 and not 
unders. 32, cl. (2) is backed by the high 
authority of Sir Lawrence Jenkins, O J., in 
the case of Rampyarabai v. Balaji Shridhar 
(2) and has been accented as correct in 
other cases [e g., Daji Abaji Khare v. Go- 
vind Narayan Bapat (6), Dukha Mandal v, 
Grant (3) and Aktowali v. Tarak Nath Ghose 
(1), and it is perhaps too late to contest it, 
If this other view is adopted it should be 
held that it was intended hy the Legislature 
that where the maker of the eatry is avail- 
able as a witness, the entry alone will not 
be sufficient proof to charge a person with 


(6) 10 Bom, L, R, 811. 


Bee e 
llábillty hut, where the maker jp not 


available as a witness but the entry ja. 


Yelevant by reason’ of one or other of 
the conditions mentioned in the open- 
ing paragraph of s. 32 being present, 
there’ is no statutory obligation to 
look for anything else to found the 
liability. Personally 1 entertain grave 
doubts as to whether this could have been 
the intention-of the Legislature or if it was 
it would not have been declared in much 
glearer terms. Fortunately, however, in 
' practice we seldom come across & case in 
which the entry which comes under s. 32, 
a), (2) is really sought to'be used alone 
to charge any person with liability. The 
present case, in my opinion, is certainly, not 
one of that description. The ekwal huda- 
bandi papera of 1201 and the jama-wasil- 
baki papers of 1210, upon which reliance 
has been placed on behalf of the plaintiff 
in the present cage,in my judgment, have 
not been used alone to charge the defend- 
ant with the liability to pay enhanced rent. 
They have been used torebut the presumn- 
tion which the de'endant claims under s. 50 
of the Bengal Tenancy Act, and quoting the 
wordsof Markby, J., in the case of Belaet 
Khan v. Rash Beharee Mookerjee (7), where 
ELA AE papers were used for asimi- 
ar purpose, Imay say: “I do not consider 
thatit can be said that these documents 
have been used alone in order to charge 
the defendant.,.with the liability that has 
been imposed on him. He is charged with 
the rent of the land... by reason of its occu- 
pation by him, that rent being considered to 
bea fairand equitable rent for the land 
occupied, and what these documents have 
been used for is, not to charge him with the 
liability, but to answer the claim which he 


Bet up to exemption from what would be. 


the ordinary liability of a tenant. It, there- 
fore, seems to me that these documents 
have not been used in this case as alone 
. pufficient to charge him with that liabil- 
ity in the sense in which those words 
are used in s. 34 of the Evidence Act.” The 
decision of Markby, J.. was dissented from 
by Prinsep and Bose, JJ., in Surnomoyi v. 
Johur Mahomed Nasyo (8). It should, how- 
ever, be noted tbat in Belaet Khan v. Rash 
Beharee Mookerjee (7) there were, in fact, 
other materials on the record in support of 
those papers ; and as regards tbe view of 
Markby, J., as to the nature and scope of 

(1) 22 W. R. 519.  . i 

(8) 10 O. L, R. 545. 
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the use of the papers when the presump. 
tion of fixity of rent is sought to be rebut- 
ted by them, it does not appear to have been 
dissented from in the other decision ree 
ferred to above. This view of Markby, d, 
has been adopted in recent times in this 
Court in-the case of Nirod Krishna Ghose v. 
Produt Kumar Tagore (9) where the learned 
Judges D. Chatterjee and Beachcroft, JJ.,. 
said: "It is not right to say that thess 
papers have the effect of imposing any. 
liability upon the tenants. Their effect is 
to rebut the presumption under 8. 50 of 
the Bengal Tenancy Act by showing that 
previous to the 90 years for which uniform 
payment of rent has been shown, there was . 
realization of different rates of rent. The 
liability to enhancement 18 imposed not by 
these papers but by the law which, in the 
absence of the presumption under 8. 50 or 
upon rebuttal of that presumption, im- 
poses & liability to enhancement on fen- 
anta." Bo also in the case of Dukha Mandal 
v. Grant (3) Harington, J ,and Caspeiz, J., 
concurring said that by the jamabandi 
papers that were similarly used in that case. 
“it was not sought to impose a particular 
liability on sny person, but it was only 
sought to show what the nature of the ten- 
ancy was.” lam aware that in Aktowli v. 
Tarak Nath Ghose (1) the learned Judges: 
of this Court suggested that a wider mean- 
ing should be given to the latter part ofs. 
34 and that though the papers may not 
directly impose the liability they ulti- 
mately lead to that result and they 
treated the decision in Surnomoyt vV., 
Johur Mahomed Nasyo (8), as support- 
ing tbeir view. With the utmost respect 
to the learned Judges I should venture 
to say that though the point may bave 
arisen in the case of Surnomoyi v. Johur 
Mahomed Nasyo (8) it does not appear to 
have been decided in that case; and there is, 
indeed, very little authority in support of 
this view. Moreover, this view, if I may eay 
ao, ignores the word “alone” which appears 


in the section and to which effect must be. ^ 


gay also that the care of 


iven. I should 
given. | shou Siva Kumari Debi (5) 


Jonab Biswas v. 


‘upon which reliance was placed on Lbebalf 


of the appellants in this connection, in my 
opinion, does not touch this questie n. 


The fact that ekjai hudabandi papers 
and the jama-wasil baki papers on which | 
the plaintiff relies in the present case are 


(9) 32 Ind. Cas. 194. 
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relevant under s, 32, cl, (2), does not, if 
the latter part of s, 34 doas not apply, mean 
that they should necessarily,in any event, 
be regarded as conelusive of the truth 
of the entries contained in them. The 
evidentiary value of such entries when 
they are sought to be used against 
the tenant has got to be carefully 
appraised, the entries themselves being 
acrutiniged with care and the circum- 
stances under which they were made being 
carefully considered. The occasions on 
which they have, without corroboration, 
been implicitly relied on against the ten- 
ants arefew and far between. The reason 
why they find this disfavour is that they 
are made behind the back of the tenants 
and they put the tenants entirely at the 
mercy of the zemindar or his agents. 
When, however, there is nothing to suggest 
that they were made with & motive and all 
the circumstances point to their having been 
madein the ordinary course of business, 
the chances of their accuracy and of the 
transactions to which they relate being true 
are considerably enhanced. It depends, 
therefore, on all the circumstances of any 
particular case whether used for a purpose 
such as the present, they would require cor- 
ro oration cr not for their acceptance. 

It is unnecessary, however,to discuss the 
probative value of the papersnow before us 
because I am clearly of opinion that taking 
them at their face value, they fail to estab- 
lish, with any degree of certainty, either 
that the defendant’s tenancy came iato 
existence after the Permanent Settlement 
or that there was realization of rent at any 


time since then at a rate different from what. 


the defendant has now been paying for 
about a century and a quarter. 


A. N. A, Appeal allowed, 


PATNA HIGH COURT. 
OiviL Raviston No, 312 or 1927. 
February 3, 1928, 
Present :—Justice Sir B.K Mullick, Kr. 
CHINTA SAHU AND ANOTHER— 
PETITIONERS 
versus 
Musa nmat BIDHAN SAHUN 
DRE a PrOsrTE Parry, 
ota Nagpur Tenancy Act (VI o . 83. d ; 
189, 1584— Jurisdiction of 2M Chur oder raiser 


‘ORINTA SAHU t. BÜDHAN SAHUN, : 


ga? 


for indefinite fepe Nore A ce for ajectment 
‘in Civil Court, maintainability of. 

Clause (4) of s 46 of the Ohota Nagpur Tenancy 
Act must be atrictly construed and does not apply 
to tenancies of indefinite duration which have been 
determined by operation of law. [p. 888, cols. 1 & 2) 

A landlord who seeks to eject an under-raiyat for 
an indefinite term upon whom he has served & 
notice to quit isnot entitled to apply to the Deputy 
Commissioner under s. 48 (4) of the Act and is, 
therefore, entitled to med, a "i for this pur- 

ose in the Civil Court. [p. eol. 1. 

n Sections 139 and 139A of the’ Chota Nagpur Ten- 
ancy Act bar the institution of civil suits for eject- 
ment of under-raiyats only where the claim made by 
the landlord falls within the purview of s. 46 (4) of 
Act. [ibid. : 
nas et general rule of law that no ragah 
ean bring a suit for opaca of his under-raiyatiu 
the Civil Court. [p. 888, col. 2.] » 

Madhab Poddar v. Lall Singh Bhumij (1) ex- 


Dna din Acharjee v. Haradhun Acharjee (2), 
Nathuni Ram v. Paresh Nath Singh (3) and Bhola 
Nath Mandal v. Chhota Gunaram Mighi (4), referred 
to. . o . 

Application for revision against an order 


ici issioner, Chota Nagpur, 
e: e RE 1997, upholding that of 
the Munsif, Ranchi, dated the 16th Novem. 
ber, 1926. 
Messrs. A. K. Roy and A. B, Bannerji, 
itlonera. 
c SO Prasad, for the Opposite 
Party. 


JUDGMENT.—This application for 
revision which is preferred by the plaintiffs 
arises out of the decision of the learned 
Judicial Commissioner of Chota Nagpur 


_affirming the decision of the Munsif of 


Ranchi declaring that the plaintiffs’ suit 
was notentertainable by the Civil Court. — 

It is obvious that the question of jurisdic- 
tion must be decided solely with reference 
to the case made in the plaint. . 

The plaintiffs allege in their plaint that 
they are raiyats and that the defendant's 
husband held two plots as their dar-raiyat; 
that the defendant's husband died eight 
years ago aud the defendant is still in 
possession; and that the plaintiffs served 
her with notice to quit the holding on the 
expiry of the year 1982 Sambat and that the 
defendant having failed to.quit they are 

titled to eject her. i 
Es is not sated in the plaint whether the 
tenancy was created before or after 1903. If 
it was created after 1903 s. 46 of the Chota 
Nagpur Tenancy Act as amended in 1920 
does not apply. Section 46 enacts that no 
tranafer by a raiyat of his right in his 


holding or any portion thereof by lease for 


BBB - i 
n perlod exceeding Ave years shall be valid 
to any extent, lt also enacts that at any 
. „time within three years after the expiration 
‘of the period for which a raiyat has under 

that section transferred hia right in his 
holding, or any. portion thereof, the Deputy 
' Commissioner may, in bis discretion, on the 
application of the raiyat, put the raiyat into 
possession in the prescribed manner.’ 

It was contended by the defendant before 
the Courts below that the transfer came 
within the provisions of thie section and 
that an application. lay to the Deputy 
Commissioner for the ejectment of the 
under-raiyat, It was pointed out that g, 139 
ofthe Ohota Nagpur Tenancy Act enacts 
that all suite: and applications under the 
Act to eject any tenant of agricultural land’ 
orto cancel any. lease of agricultural land 
Bhall.not be cognizable in any other Court 
except that of the Deputy Commissioner; 
and that s. 139A of the Act. makes the 
, exclusion of the Civil Court still more 
certain by enacting that subject to the 
provisions of COhap. XII (with which we 
are not concerned) no Court and, therefore, 
also no Civil Court shall entertain any 
matter in respect of which an application 
igcognizable by ths Deputy Commissioner 
under the provisions of s. 139. 5 

It is accordingly contended that es. 139 
aiid 139A completely exclude the jurisdic- 
tion of the Civil Court in the present suit as 
an application lay tothe Deputy Commis- 
sioner under cl. (4) of s; 46. 

The question then is whether c].-(4) of &. 
46 applies to-the plaintiffs' case, 

As the plaintiffs do not allege that the 
tenancy was created before 1903 we must 
assume that it was created after that date, 
The arguxent addressed to me that it is a 
tenancy at least fifty years old cannot be 
entertained, ' 

It is, however, next urged that this was 
not a tenancy for a term. The plaint 
certainly does not state the tenancy was for 


any period. That being so, in my opinion, . 
the plaintiffs were not entitled to apply to: 


the Deputy Commissioner .on the ground 
that they were entitled tu re-enter on the 
expiry of the term of the lease, “But” says 
the defendant "even if the tenancy were one 
for dn indefinite period it cannot by opera- 
tion of law subsist for more than five years 
after its commencement and the landlord 
could, therefore, be entitled to apply. under 
el. (4) of s. 46 upon the expiry of this period 
- of five years.” In my opinion cl, (4) of s. 46 
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must be strictly construed and as it does 
not provide for tenancies of indefinite , 
duration which have been determined hy 
operation of law I do not think thatit cag ' 
be invoked by the landlord. 

From the plaint it would seem that the 
tenancy was still running when notice to 
quit was served.: The plaintiffs allege that 
they are entitled to eject at any time simply ` 
by determining the tenancy irrespective of 
the fact whether the tenancy is one fora’ 


‘term or for an indefinite period, For such 


a claim cl, (4) makes no provision and, 
therefore, the plaintiffe were not entitled 
to seek: the assistance of the Deputy 
Commissioner. 

What.remedy then are the plaintiffs 
entitled to? They say that they are entitled 
to apply to the Civil Courtíor relief and I 
think that this contention is correct. 

The Chota Nagpur Tenancy Act makes no. 
provision for suits to eject under-raiyats 
but it does make provision for suits to 
eject raiyats and non-ocenpancy raiyats. 
All that it provides for the ejectmem of 
under-raiyatg is that the Deputy O: n mis- 
sioner may-entertain an application for ihe 
ejectment of an under- raiyat under the 
circumstances provided incl. (4) of & 46 If 
the claim made by tbe landlord is such that | 
hecannot ask the Deputy Commissioner tto. 
intervene then the jurisdiction of the Civil 
Court is not ousted, : 4 

Therefore, in this case, as s. 46 does not 
apply, ss. 189 and 139A do not affect the 
jurisdiction of the Civil Court. 

Reliance, however, is placed upon Madhab. 
Poddar v, Lall Singh Bhumij (l). It ig 
contended that-in that case the general rule 
Was laid down that no raiyat could bringa 
suit for the ejectment of his under-raiyat in 
the Civil Court and that the only mode of 
ejecting an under-rutyat was that provided 
by s. 46 upon the Depury Commissioner, In 
my opinion no such general rule was laid 
down. It was assumed in Madhab Poddar'a 
case (1)that the incidentsof thetenancy were 
such as to attract the operation of.s.46. It 
would seem from the report thatit was 


never questioned thatthe lease was fora: . 


term and-that the landlord was seeking to 
eject on the expiry of that term. Here, 
however, the landlord is not basing his 
claim. on any such ground and in the 
circumstances the jurisdiction of the Civil 
Court is not ousted. Whether the landlord 

(1) 97 Ind. Cas. 175; 6 Pat, 69; (1926) Pat. 288; A. I, 
R. 1926 Pat, 403; 8 P. L, T. 231. aM 
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an under-raiyat by mere service of notice 
isa matter with which we are not congerned. 
That will hava to be desided when the case 
Gomes for trial. | 


tis also to be noticed that here as the. 


landlord claims that he has determined the 
tenancy the defendant being now in the 
Position of a trespasser the suit is taken out 
of the provisions of s,46 and the general 
law must apply. This ground was not 
considered in Madhab Poddar's cage (1). - 

It was held by a Full Bench of the 
Calcutta High Court in the case of Jonardun 
Acharjee v Haradhun Acharjee (2) that. a 
laadlord could terminate a tenancy without 
recourse to 8. 25 of Act X of 1859 the 
provisions of which are somewhat similar to 
cl. (4) of s. 46 ofthe Ohota Nagpur Tenancy 
Act. Thatcase was followed in Nathuni 
Ram v. Paresh Nath Singh (3). In Bhola 
Nath Mandal v. Chhota Gunaram Mighi (4) 

. Mr. Justice Teunon held that notwithstand- 
ing the provisions of the Chota Nagpur 
Tenancy Act of 1:08 a raiyat is entitled to 
eject his under rutyat for non payment of 
Treat after service of notice to quit 
aod that s. 46 (4) did not apply to the 
case, 

In my opinion 885.46 does not apply to 
the present case also the Civil Court had the 
right to take cognizance of it. 

The result, therefore, is that the order of 
the learned Judicial Commissioner of Chota 
Nagpur will be set aside and the Munsif 
will be directed to take up the case from 
the stage at which it was left when he 
declined to exercise jurisdiction. The 
petitioners are entitled to their costs 
throughout, Hearing fee two gold mohurs, 


4. N.A, Petition allowed, 
(2) 9 W. R. 513; B. L. R, Sup. Vol £020. 

3) 3 Ind. Cas. 438; 14 O. W. N. 297. 

ui 23 Ind, Cas. 407, 


MADRAS HIGH COURT. 
Oivin Revision Psririon No. 375 oF 1927, 
October 3, 1927. 

Present :~Mr. Justice Srinivasa 


Ayyangar. 
VITTA VENKATACHALAM 
AND ANOTHSR—PLAINTIFF3—PETITIONE 48 


VETSUS 
SIVAPURAM SUBBIAH—Dsrenpanr— 
RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 164—Sub- 
stituted service, whether due service, 


PITTA VANHATAOHALLM V; BIVAPDRAM BUSBIAH, : 
has any right to determine the tenancy of - 
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Service of summons by substituted .servies under: 
order of Court cannot be regarded as “due service" 
for the purposes, and within the meaning, of Art. 164 
of the Limitation Act. [p.R9],o0l. .] 7 

Narasimha Chettiar v. Balakrishna Chetty.(1), digs 
Santed from. 

Doaraiswami Ayyar v. Balasundaram Iyer (2), diss 
tinguished. 

Petition, under 8.115 of Act V of 1908, 


praying the High Oourt to revise an 


order of the District Court, Kurnool, 


dated the 3lat of January. 1927. and 
passed in Miscellaneous Appeal Suit No 30 
of 1926, preferred against that of tha 
Court of the ‘District Munsif. Markaour, in ` 
vt P. No. 195 of 1926 in O. S. No. 4 .of 
: Mr. P. C. Parthasarathy Aiyangar, for the 
Petitioners, . i . 
Mr. L.A. Govindaraghava Atyar, for the ` 
Respondent, 


JUDGMENT.—This i& a Civil Revi. 
sion Petition filed by the plaintiff in respect — 
of an order made by the District Judge of: 
Kurnool on appeal hy the defendant againat , 
the order made by the District Munaif of: 
Markapur. On application hy the defendant | 
the District Munsif refused to set aride tha ^ 
decree passed against him ex parte The 
District Munsif dismissed the application 
holding that the summons in the case had 
been duly eerved within the meaning of Art, 
164 of the Indian Lfmitation Act and that, : 
therefore, the application to ret aside the 
decree passed ex parte more than 30 days 
from that date did not lie. The service 
which the District Munsif held to'be such © 
due service within the meaning of Art. 
164 was substitnted service of summons: 
ordered by that Court, Asthe defendant's - 
opplication to set aside the decree wag` 
dismissed, he appealed, and, on ape: 
pral, the learned District Judge, reverse 
ed the order of the District Munsif; as 
I find, mainly on the ground that thera 
was no satisfactory proof hefore the Diss 
trict Munsif of the substituted cervice 
ordered by tbe Court. It seemato me that 
in this matter the learned District Judge 
was. clearly wrong. Tt ie on the applicant, ' 
who wants the decree passed against him 
ex parte set aside, to establish that the 
summons in the suit was not dulv served 
on him, and for the purpose of establishing 
it he would certainly be entitled to allege 
and prove that there was no service at all. 
as ordered by the Court and that, even 
assuming that a substituted service could 
be regarded as due service for the purpose - 


$90 
of Art, 164 nb gush’ substituted servico as 
ordered. by the Court was, as a matter offact, 
efeeted. The petition of the defendant for 
setting aside the decree passed ex parte 
has been read in Court. There ig no al- 
legation there with regard tosummons not 
having been effected by substituted service 
as ordered, Therefore, the.fact of effeat- 
ing the substituted service was not really 
put 'in issue, and, though Mr. Govinda- 
raghava Aiyar tried to show from a reading 
of the judgment of the District Munsif 
that it was put in issue, I am satisfied 
that the only matter. that was argued 
before the first Court was whether substitut- 


ed service was due service under the Article, | 


‘Seeing, therefore, that ‘the lower Apnel- 


late Court has reversed the order of the Dis- ` 


: trict Munsif on the ground which was not 
really taken or put in issue in thefirst Court 
and in spite.of the finding clearly indicat- 
ed in the judgment ofthe District Munsif 
that substituted service was effected, I 
should have been prepared to hold that 
it did sufficiently raise the question of 
jurisdiction to justify this Court interfering 
on revision. But the next question is whe- 
ther having regard. to the other circum- 
stances in the case I am called upon to do 
Bo. The ground on which the District 
Munsif, held that the petitioner was duly 
served was that substfiuted service was 
ordered against him on proper grounds and 
that substituted service was effected. I 
am unable to see why the learned District 
Munsif, while referring to the tender of 
summons previously to the defendant and 
his refusal to accept the same as recorded, 
1 take it, on the summons issued by the 
Court, did not proceed to find whether 
there was in factsuch a tender and refusal 
and why that was. not proper service in 
law. My difficulty, however, in that matter 
js enhanced by the fact that the lower 
Appellate Court apparently came to the 
conclusion at a fact that there was no 
satisfactory proof of: such tender or 
refusal. It is very much to ba regretted 

_ why in the face of the evidence apparently 

given by the petitioner-defendant that he 

was not aware of the suit or any pro- 
ceedings therein, the plaintiff-decree-holder 

did not adduce even the evidence of the 


bailiff who made such tender and made: 


‘the endorsement thereon. The plaintiff 
has himself to thank ifhe did not produce 
before. the Court satisfactory evidence to 
rebut the case of the petitionerthat he 
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had no knowledge of the suit or pro- 


ceedings therein. However, I should have ' 


been even then disposed to‘interfere, and 
set aside the order of thelower Appellate 
Court if I had.been satisfied that the order 


made by the learned District Munsif waa . 


right and that it should be restored. in the 
interests of justice. For the purpose of 


my decision I must take it that no pre- 


vious tender or refusal of the summons 
had been proved. If so, the only question 


is whether substituted service within the - 


meaning of the Oivil Procedure Code 
is due service within the meaning of 
Art. 164 of the Limitation Act. The 
learned Vakil for the petitioner has drawn 
my attention to two judgments of . this 


Oourt one is in the case of Narasimha | 


Chettiar v. Balakrishna Chetty (1). In that 
case undoubtedly as pointed out by the 
learned Vakilfor the petitioner, Mr. Justice 
Madhavan Nair, sitting as a Single Judge, 
came to the conclusion that in the case of 
substituted service, summons is duly served 
forthe purpose of Art. 164even though it does 
not, in fact, cometo the defendant's know- 
ledge. Of course, we are not now concerned 
with the questionof knowledge. With all 
respect to the learned Judge lam unable to 
agree that service of summons by substitut- 
ed service under order of Court could pos- 


sibly be regarded as due service for the: 


purposes and within themeaning of Art, 164 
of the Limitation Act. The result of so 


holding would undoubtedly be that in no: 


ease in which adefendantis served accord- 
ing to.any of the rules of the Civil Procedure 
Code could it ever be held that there was no 
due service. Unless it is shown by the 
defendant that there was mo service at all 
really effected as the records show and that 
the entries or endorsements were mere 
forgeries or fabrications, no defendant can 


ever establish that the summons in the 


suit was not duly served. The learned 
Vakil for the petitioner has also drawn 
my attention to another ease of Doraiswamt 
Ayyar v. Balasundaram Iyer (2) where 


' Mr. Justice Wallace also, sitting as a Single 


Judge, held that the word ‘duly’ in Art. 164 
is not equivalent to *personally.' [agree that 
the work'duly'does not mean ‘personally, 
The learned Judge was undoubtedly right 
when he decided that the lower Appellate 


(1) 101 Ind. Cas. 651: 52 M. L. J. 512; A. IR. 1927 
Mad. 487; 38 M. L. T. 35 


9. ; 
(2) 102 Ind. Cas. 243; 38 M. L. T. 275; 52 M. L. 4. 


477; A. Y. R. 1927 Mad. 507, 
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Gourt in theocase before him was wrong into 
launching on any investigation of the pro- 
riety of the substituted service ordered 
y the Court, and it seems to me that that 
was the ground on which the learned Judge 
held that the lower Appellate Court had 
no jurisdiction, Another case not report- 
ed was also referred to by the learned 
Vakil forthe petitioner, the judgment of 
Waller and -Madhavan Nair, JJ.,in O. M. 
A. No. 348 of 1925, In that case the question 
was whether theservice by affixture to the 
outer door when there was no agent of the 
defendant or male member on whom the 
summons can be served was proper ser- 
vice, and it was held that that was due 
service within the meaning of the Article. 
The question in this case is not, however, 
whether service of the. summons on the 
defendant in any of the various manners 
indicated in the provisions òf the Civil Pro- 
cedure Code, O. V, relating thereto ia or 
is not due service, but whether substituted 
service is due service, I am prepared to 


hold that, for instance, if the defendant: 


should be absent, service on any male 
member is undoubtedly due service; so is 
service on an agent oron a servant under 
circumstance indicated in O. V and so on. 
But when it comes toa question of substitut- 
ed service, it seems tome thatthe very 
expression ‘substituted service’ clearly and 
conclusively indicates that it is not due ser- 
vice, the service that is due to the defend- 
ant or that is due according to the provisions 
of the law for the purpose of service. For 
the purpose of Art. 164, substituted service, 
therefore, could not possibly ba regarded 
as due service. I do notat all see why, 
adopting such a construction as Mr. Justice 
Madhavan, Nair appears to have done, 
Art, 164 should be whittled down in the 
manner it would undoubtedly be. I do not 
for my part believe thatthe Legislature 
really intended in enacting the third column 
of Art. 164 to confine the ssope of the 
section only to cases where the actual 
service directed by the Court is shown not 
to have been effected at all inthat manner. 
We may alsohave regard to what is obvious- 
‘ly the object of the Legislature in providing 
that in cases where the summons is not duly 
served the time begins to run from the 
date on which the applicant has knowledge 
of the decree. 
be clear that in cases where the summons 
is duly served the presumption may well be 
that he has knowledge of the decree, or 
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at any rate ifhe doesnot get knowledge of 
the decree, it was ascribable only to soma 


fault on his part or on the part of those 


near about him who ought to have known 
better. I am, therefore, unable to agreo 
with the view taken by the District Munsif 
that substituted service of summons within 
the meaning of the Oivil Procedure Code 
is due service within the meaning of 
Art. 164.: The District Munsif. has not 
found that there wes any other kindof due 
ssrvice. If, therefore, in this case I should 
have been satisfied that the order of the 
District ‘Munsif which was set aside on 
appeal by the learned District Judge was 
itself wrong, I should have been prepared 
to interfere and set aside the order of 
the District Judge, because I am not satis- 
fied with the grounds on which the learn- 
ed District Judge has reversed the order 
of the District Munsif. But as I have 
come to the conclusion that the order of 
the District Munsif was wrong and that, in 
my judgment, the proper order has some- 
how come to be made by the District 
Judge, I do not feel called upon to in- 
terfere with it. The petition is, therefore, 
dismissed, but in the circumstances, I make 
no orderas to costs. 

V. N. V. Petition dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELL IA Dacsan No, 
184 oF 1925, 

February 16, 1928, 
Present: — Mr. Justice Das. 
KHUB LAL SINGH-—DEPENDANt— 

APEBLLLNT 
reraus 
DAROGA SINGH AND oTHE28— 
Puatnriprs AND Musammat RAMAWATI 
KUER AND ANOTHER —DEFENDANTa 
| — RESPONDENTS. 
Landlord and tenant—Partial 
landlord—Suspension of entire rent, 
A tenant is entitled to withhold the entire rent 


where the landlord has dispossessed him from one 
of the plots comprised within the tenancy. 


Appeal from the decision of the District 
Judge, Saran, dated the 5th January, 1925, 
reversing that of the Additional Munsif, 
Chapra. dated the 26th July, 1921. | 

Mr. N. N. Sinha, for the Appellant, 

Mr, K, N. Moitra, for the Respondents, 


dispossession by 


a 


RELE 
' SUDGMENT.—The judgment of the. 
learned Judge inthe Oourt- below. cannot. 
gtan *, : ae ] x M on 
“Tt is admitted that the landlord dispos- 
possed the tenants from one-of the plots 


' domprised within the tenancy.- That being 


80, the tenants were entitled to withhold 
the rent. The learned District -Judge waa 
under theimpression that as .the landlord 
proposed thatithe rent should be reduced 
it must-be taken that he acted in a very 
straightforward manner and that, therefore, 


he was entitled.to recover rent. I cannot . 


agree with this -view. There is.not much 
straight forwardness in forcibly dispossess- 
ing -a tenant from a portion of the land 
within ,the-tenancy.and then proposing to 
the tenant to reduce the rent payable by 
the. tenant to the landlord. 

~J would allow the appeal, set aside the 
judgment and decree of the Court below 


-and restore the judgment and decree of the 


Gourt of first instance. The 
is entitled to his costs throughout. 
“Ib is obvious that so longas the landlord 
does not put the tenants in possession of 
the land from which the latter had been 
dispossessed, ‘the landlord will mot be 
entitled to recover any rent from the 
tenants. i 
B, K. P, 


appellant 


| Appeal alowed: 


LAHORE HIGH COURT. 
Szoony Civit, APPEAL No. 2341 or 1927. 
February 1, 1923. 
Present: — Mr. Jusiice Addison. 
ARJAN BINGH-PLaINTIFF— 
APPELLANT 

; versus 
BASANT SINGH AND OTBE$8— - 
DerRNDAWTE—RR:PONDENTS, 
Registration Act (XVI of 1908), ss. 17, 49—Document 
reciting accomplished act—Registration, necessity of— 
Document compulsorily registrable, admissibility of, 
for determining nature of possession. " DUE: 


‘A document which is the recital of an act already : , : : me 
l 141" evidence asit was not registered. It was: 


done is not compulsorily registrable '[p. 893, col 1.] 


“A document which is inadmissible in evidence for . 
want of registration can be looked at.to determine , 


the nature of possession. - (p. 893, col. 2] , 

Varada Pillai v. Jeevarathnammal (1), Qadar 
Bakhsh v. Mangha Mal (2) and Ata Muhammad v. 
Shankar Das (3), followed. M : 

: Second appeal from the decree of the 


` District. Judge, Jullundur, dated the 4th 


August, 1927, reversing that of the Ad- 
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ditional Subordinate Judge, Third Clasa, . 
Jullundur, dated the 6th May, 1927. 


- "Mr, Beni Pershad Khosla, for the Appels ` 


lant, x 
Messrs. Nihal Chand Mehra and Gullu.. 
Ram, for the Respondents, 


JUDGMENT —Thefollowing pedigree 
table is necessary in this appeal:— i 


NANU 
I 


4 





f NEP ie d 
Bhagwan Singh Man Singh: . 
Arjan Singh, l 

plaintif. : | : 
— ÓÓ— ——— \ s 
Punna;Singh, 
defendant. 


4 


Lon 
Besant Singh. 


Karam Singh 
; defendant. 


i 





"f | rd 
Phagan Singh, Bhagat Singh, -Ohanan Singh, 
defendant. defendant. defendant. 


The plaintiff, Arjan Singh, sued the three 
sons of Karam Singh, two brothers Basant 
Singh and Punna Singh, for possession of 
three marlasofland in the village abadi :of 
Pharala His case was that there waa a parti-. 
tion effected between his father Bhagwan 
Singh and thethree sonsof Man Singh and 
by mistake three marlas remained with the 
three sonsof Man Singh in excess. This 
was acknowledged to be so by a writing 
dated the 13th of August, 1892, which stated 
that Bhagwan Singh had been put in 
possession.of the three marlas to make up 
his proper share, The plaint .continued 
that the plaintiff's father and the plaintiff 
had continued to bein undisturbed posses-. 
sion up to the 26th of September, 1926, 
when the plaintiff commenced to construct 
a building on the site and was prevented 
from doingso by the defendante. He took 
action under s. 143, Criminal Procedure: 
Code, but was directed in those proceedings. 
to institute a civil suit. He accordingly. 
sued for posession. The defendants pleaded : 
that there was no consideration for the: 
agreement and that.it was not admissible im. 


denied that the plaintiff or his father ever: 
held possession and the suit was, therefore, . 
barred by time. The trial Judge held: . 
that the present market value of .the' 
site was Rs. 150 and that there was nó: 
evidence that the site was worth more than 
Rs.100in 1892. He treated the document 
asone.completing the partition and as. 
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admissible in evidence the value being not 
more than Rs. 100 in 1892. It was, therefore, 
held that title was in the plaintiff and 
the evidence of the plaintiff that he had 
been in possession and bad been exercis- 
ing various acts of ownership up to thetime 
alleged was believed. From thisit follow- 
ed that Lhe suit was within time. A decree 
was, therefore, passed fur possession of the 
site in favour of the pluintiff, 

Against this decision only fourof the five 
defendants appealed in the Court of the 
District Judge. Bhagat Singh, who is in 
America, was sued through his brother, 
Phagan Singh who was’ described as his 
karkun and as in possession of his property, 
Basant Singh and Punna Singh and Phagan 
Singh for himself and as a karkun of 
Bhagat Singh preferred the appeal in the 
Court of the District Judge. Ohanan 
Singh, however, did not appeal and it was 
nowhere stated in the appeal that the 
appeal was made also on his behalf, nor was 
he madea party tothe appeal. The power- 
of attorney in favour of Counsel purports to 
be thumb-marked by him also. 

All that the District Judge decided was 
that the document in question was a gift 
‘and was, therefore, inadmissible in evi- 


. dence as it was not registered. He further. 


Stated that apart from this document on 
which the suit was based there was no 
. reliable evidence to show that the plaintiff 
was the owner of the site. He accordingly 


accepted the appeal and dismissed the suit.. 


Against this decision the plaintiff has 
preferred this second appeal. ' 
The relevant part of the document in 
question runs "We, Karam Singh, Basant 
. Singh and Punna Singh sons of Man Singh 
had an open site situate at Pharsla joint 
‘with Bhagwan Singh. At the time of the 
. partition an excess of three matlas of the 
said site remained in our pcssegsion, We 
`. have now of our own accord delivered pos- 
session of the three marius in excess, which 
was in our possessicn, to Bhagwan Singh.” 
It seems to me that this isa recital of an act 
. already done and that possession was 
delivered of the three matlas before the 


document was written. In these circum. ` 


stances it did not require registration, 
Further, I am of opinion that, this docu: 
men cannot besaid to be a gift. It wasa 
final adjustment of & partition which had 
already been effected and which was wrong 
to the extent of three marlas, In this visw 
it must be looked upon aga partition deed, 
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As tbe property was clear] not wort 
Rs. 100 in 1892, it would be admissible E 
evidence although it was not registered. 

Even ifit had required registration the 
document could have been looked at by the 
District Judge to discover the nature of the 
plaintiff's possession of the property, This 
was held to be the case by their Lordshizs 
of the Privy Council in Varada Pillai^v, 
Jeevarathnammal (1) a ruling which hss 
been followed in Qadar Bakhsh v. Mangha 
Mal (2) and Ata Muhammad v. Shankar Das 
(3). It was, therefore, necessary for the 
District Judgeeven on his ówn finding to 
have gone into the question of pcssecsicn, 
58 was done by the trial Court, If betad 
found that the plaintiff? wag in possession 
for all the years stated and exercising 
various acts of ownership over it the 
District Judge could then have’ looked at 
the document to discover the nature of the 
plaintiff's pcsseesion, that is, whether he 
was a full owner or in what capacity he was 
in possession. 

For the reasons given above] accept this 
appeal and setting aside the order cf the 
District Judge remand the case to bim to 
be decided in accordance with the findings 
given by me above. The Court-fee in this 
Court willbe refunded.. Other costs: will 
abide the event, e 

Another point taken before me was ibat 
the District Judge had no power to. accept 
the appesl, at least, in toto, eeeing-1).at 
Cbanan Singh was nota party toit. The 
facts in. ecnzection with tkis peint Fave 
been given by me.above, The District 
Judge will also now go into this question 
and decide the point raised, On thia 


cecasicn he ehculd decide the apreal 
fully. i 
Y. L, Apreol accepted 
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2 MADRAS HIGH COURT. 
Civiu Revision Petition No. 266 or 1927. 
EE December 9, 1927. 
Present :— Mr. Justice Wallace. 
RAMASWAMI NADAR-- RESPONDENT 
i —OBssTRUCfOR—PETITIONER 
versus, 
SHANMUCGA MALAVARAYAN—Acorien- 
PuxCHASER— RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, 
p. 99—Obstruction to delivery of possession in execu- 


tion, of decree—Absence of good faith—Proper 
order. E 
Order XXI, 99, Civil Procedure Code, by its 


wording implies that when the Court i8 not satisfied 
that the resistance’ or obstruction is made in good 
faith, the Court must allow the application and 
direct delivery of possession after removing the ob- 
struction. SNR ee edo 

Jafferji Ibrahimjt v. Miyadin Mangal (|), fol. 


owed. 

Petition, under s. 115 of Act V of 1933, 
praying the High Court to revise the order 
of the Court of the District Munsif, 


Brirangam, dated the 27th January, 1927, 
in E. A. No. 658 of 1726, in O. 8. No. 360 of 
`- 1924, T 
Mr. Krishnaswami Ayyengair, for the 
. "Petitioner, 
Mr. K. Aravamudu Ayyengar, for the 
-Reapoadent, 


JUDGMENT.—Order XXI, ri $9 by 
itg wording implies tht when the Court 
is not satisfied that the resistance or 
obstruction wäs occasioned by & person 


elaiming in good faith to bein possession 


of the property on his own account ù. e,’ 


. At it is not satisñed, e. g., with the claimant's 
good faith, or that he is in ‘possession on 
his own account, the Court shall allow 
the application. ` The two rulings in 
Jüfferji Ibrahimjt v. Miyadin Mangal (1) 
and Jairam Gadowji v. Nowroji Jamshedji 
(2) are authority ior that proposition, 10 
cases in whichthe Oourt found that the 

- obatruetor was not in possession on his own 
account., Thesame result folows if the 
Qourtis satisfied, asthe. lower Court in 
this case was, that the claim was not in 
good fáith, The lower Court, therefore, 
could have and should have allowed the 
application under r. 99. lt thought that 
t. 93 did not apply and proceeded to 
invoke inherent jurisdiction under s. 151. 
This was unnecessary and, in my opinion, 
an improper exercise of jurisdiction, But 


(1) 64 Tädi Cas, 692; 28 Bom. L. R 1251; 40 B. 526; 
A. I. R. 1922 Bom. 273. 

(2) 65 Ind, Oep, 212; 23 Bom, L,R, 1318, 40 B, 687; 
b iR 1000 Bom 440, ' 
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` its order was correct, though the section 
under which it purports to pass itis wrong; 


and there is, therefore, no reason to inter- 
fere in revision. . PES 
I dismiss this petition. There will be 
no order as to costs. - HAN 
V. N, Y. Petition dismissed, . 


LAHORE HIGH COURT. 

SzooNp Civin AiPEAL No. 1947 oF 1927. 

January 12,1928. . 
Present:—Mr. Justice Addison. 
HARDIAL-— DREEFEsDANT— APPELLANT 
versus ‘ 

JANKI DAS, Szcxetaxy, DEV SAMAJ, | 
LAHORE- PraiNTIFF AND MELA RAM 
—DEFENDANT— RESPONDENTS. . 

. Provident Fund--Nomination of certain person to 

receive fund, whether Will, gift or trust. 

Nomination of a person to receive Provident Fund 
money from a Corporation is not a Will, gift or a 
trust in favour of the nominee and on the subscriber's 
death the fund forms part of his undisposed -of 
estate. [p. 895, col. 1] - 

Aimai v. Awabai Dhanji Shaw Jamsetji, (1), fol- 


lowed. 
Kalisadhan Mitra v. Prafulla Chandra Mittra (2), 


distinguished. 

Second appeal from the order of the 
District Judge, Sialkot, dated the 22nd 
June, 1927, reversing that of the Senior 
Subordinate Judge, Sialkot, dated the 261h 
January, 1927. 

FAOTS.—Musammat Raj Devia Khatit 
widow, who was a teacher in the Municipal 
Girl School at Bialkot, cied leaving some 
money in the Municipal Provident Furd, 
The plaintiff, the Dev Samaj, Lahore, thro gh - 
its Secretary Lala Janki Das, applied to 
the Municipal Committee for payme! t of 
the amount to hercreditin the Provident 
f'und on the ground that the Banaj in 
question was & nominee of the d: ceased. 
As there was no written nominaticn paper 
the Committee directed the plaintif to 
produce a Successicn Certificate, ‘I his was 
applied for, while, at the same time, the 
brother of Musammat Raj Devi's husband 
and her brother's son, defendants Nos, 1 
and 2,also aprlied for Succession Certificas 
tes. ‘The certificate was granted to defend , 
ant No. 1. Before he could draw the 
money from the Municipal Committee the 
plaintiff institutcd the present suit for & 
declaration that the Samaj was entitled to 
recover the Provident Fund money in thet 
it was the nomines anaia that this nomina. 
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tion amounted to a Will in favour of the 
Samaj. There was no plea taken that 
apart from the nomination there was an 
oral Will, indicating clearly that the money 
was to go absolutely to the Samaj as a 
bequest. Defendant No. 1 pleaded that 
the plaintiff was not nominated. by the 
deceased. He further pleaded thatif she 
did nominate the plaintiff as an heir she 
had no rightto doso. Another plea taken 
was a Will set up by one of the defendants 
in his own favour. . 

The trial Judge held that there was evi- 
dence of nomination of the plaintiff by the 
deceased but that such nomination could 
not be regarded asa Willor as a gift or 
as & trust, Without deciding, therefore, 
the second and third issues he dismissed 
the plaintiifs suit with costs, 
the learned District Judge held that the 
nomination ofthe plaintiff amounted toa 
Willand thatthe plaintiff was, therefore, 
entitled to the money subjeetto the deci. 
sion of issues Nos. 2 and 3. The appeal 
was accordingly accepted and the suit re- 
manded for decision on the remaining 
issues. Against this decision defendant 
No. 1 appealed, 

Mr, Jagan Nath, for Mr. Devi Das, 
the Appellant. 
Mr. Fakir Chand, for the Respondents: 
JUDGMENT. 

Addison, J.—[His Lordship after 
ede the facts as set out above proceed- 
ed :— 

It has been clearly held in Aimai v. 
Awabai Dhanji Shaw Jamsetji (1) that a 
nomination.like the present of & person 
to receive Provident Fund money froma 
Oorporation was nota Will, a gift or a 


for 


. trust in favour of the nominee and that. 


on the subscriber's death the Fund formed 
part of his undisposed of estate. It is 
unnecessary to repeat the elaborate 
reasons given in the judgmentin question 
with which I respectfully agree. Theobject 
of the nomination system is merely to de- 
signate some person to whom the Provi- 
dent Fund money due to the subscriber 
may be paid onher death and who can 
give & valid quittance. The Calcutta case 
reported as Kalisadhan Mitra v. Prafulla 


Chandra Mittra (2) does not help the plaint- . 


iit; for in that case the declaration filed 

purported to be a Will and to dispose of 

‘the money absolutely in favour of a 
(1) 78 Ind, Cas. 739; A, 1, R, 1024 Sind 57, 

^O) 95 1nd, Cas, 813; A. I. R. 1026 Cal, 1901. 


Ap mE TAR 
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nominee. I have, therefore, no hesitation 
in accepting the appeal and in dismiesing - 
the plaintiff's suit with costs throughout. 
I might note that it was unnecessary for 
the trial Court to issue an injunction upon 
the Committee not to pay the money in. 
this case tillthe decision of the suit ; for 
the plaintiff was amply protected by the 
security given in the Succession Certifi- 
cate proceedings while it is the right of 
the person holding the Succession Certif- 
eate to draw the money for which the 
certificate has been granted, 


R. L, Appeal accepted. 





i PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 
762 oF 1925, 

February 9, 1928, 

Present :—Mr. Justice Kulwant Sahay and 
: Mr. Justice Macpherson. 
RAMRACHYA SINGH anp OTHER3S— 
PLAINTIFF—A PP4LLANTS 
versus 
Musammat SULTANUNNISA — 
DEFENDANT—RESPONDENT. 

Practice—Yx parte cases— Court, whether compe:ent 


to grant decree without examining plaintiff's evi- 
dence. l — 

Court is always bound to examine the evidenc 
addueed by the plaintjff even in ex parte caseg and 
it cannot grant a decree to the plaintiff unless it is 
satisfied that the evidence adduced Proves the title 
set up by the plaintif. |p. £98, col, 277 


Appeal from a decision of the District 
Judge, Monghyr, dated the 9th April, 1925, 
confirming that of the Subordinate Judge, 
Mongbyr, dated the 14th April, 1923 

Messrs. 5. M. Mullick and. S. N, Rat 
for the Appellants, ] 

Messrs. Khurshaid Hasnain, 8. A. Sami 
A. H. Fakhruddin and J. P, Singh, for the 
Respondent, 

JUDGMENT, 

Kulwant Sahay, J.—The plaintiffs 
had a money-decree against one Bawan 
Singh and in execution of that decree they 
purchased 103 bighas of orchard land in 
Mauza Jaitpur Sikunderpur which they 
alleged formed the occupancy holding of 
Bawan Singh. They were disposseased 
from this orchard land by the defendants 
and they instituted the present suit against 
four sets of defendants, The defendants 
first party were the proprietors of the 
village in respect of 2 annas 12-g1indas 
share, The defendants third party were the 
proprietors of theremaining 6 annas8 gandas 


.antof which they sold 3-annas 4-gandqs to 


r, 
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the defendants fourth party. The defendants 
second party claimed tobe the tenants of 
the. land in dispute., Both the Courts 
below have held that Bawan Singh was not 
& tengnt with occupancy rights, but he was 


| only a temporary tenant for a period of three 


years from 132U to 1322 and that his tempo- 
rary tenancy expired in 1322. They have 
also held that the plaintiffs: have failed to 
prove the custom of transferability of 
occupancy holdings in the: village. The 


defendants second party have: been found: 


to bethe tenants under the proprietors, The 
learned. Advocate for the plaintiffs-appel- 
Jants does not question the title of the 
defendants second party as tenants of the 
holding. Herefers to the statement made 
by the defendants first party to the effect 
that a settlement was made with Bawan 
Singh on acdshrental fora period of three 
years and that in 1325 BawanSingh execut- 
eda surrender in their favour. Upon this 
it-is argued that the status of Bawan Singh 
‘was that ofa tenureeholdérand that he had 
the right to realise the landlord's share of 
the produce of the orchard from the defend- 
ants second party and he had to pay a 


eertain cash rental to the proprietors., 1s 
the: 
interest of Bawan Singh had also acquired ` 


plaintifis being the purchasers of 


that tenure-holder's interest and they were 


entitled to collect the produce from. the. 


defendants second party and were only 
bound to pay the cash rental which the 
proprietors realisedfrom Bawan Singh,. It 
is also contended that at least asregsrds 
the interest of the. defendants third party, 
the plaintiffs: were'recognised as tenants 
and they are entitled to joint possession 
with the other defendants in. respect of 6- 
&nnas 8-gandas share of the 'orcka;d land, 
In my opinion none of these. contentions 
Gan be sustained. It was never the case of the 
laintiffs that Bawan Singh was a tenure- 
older. There is no finding to the effect 
that Bawan Singh was a tenure holder, 
The Oourts below have found that the 


"interest of Bawan Singh ceased in 1322, 


The: surrender of tbe year 1325 is ex- 
plained by the Subordinate Judge on refer- 
enca to the evidence that a suit for rent 
had been instituted against Bawan Singh 
tnd an ed parte decree had been obtained 
which decree had been set aside on an ap- 
plication by Bawan Singh and that the 

roprietors were contemplating a suit 
jor: the outstanding arrears which formed 
the subject-matter of the previous suit and 


à 
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at that time Bawan Singh at tbe instig&- 
tion of certain persons was claiming a perma- - 
nent occupancy right in the land in dispute 
and in order to settle the dispute between the 
parties a document of surrender was taken : 
from Bawan Singh. There is no finding in 
any ofthe Courts below that the status of 
Bawan Singh wasthat of a tenure-holder. 
The plaintiffs, therefore, cannot succeed 
on theassumption that they purchased a 
tenure-holder's interest which had vested 
in Bawan Singh. Their case was that 
Bawan Singh wes a tenant with occupancy 
right and that case has failed, 

As regards the recognition it is contended 
that the defendants third and fourth partiés 
did not contest the suit and the evidence of 
the plaintifs as regards the recogniticn 
must be accepted es correct and they are 
entitled to a decree for joint .possession 
in respect of the interest of the defendants 
third and fourth parties. I cannot accept - 
thé contention of the learned Advocate that 
if the defendant does not contest the suit 
of the plaintifis in an action in eject- 
ment, the plaintiffs are entitled to: succeed 
and thatthe Court has no jurisdiction to 
examine and reject the evidence-adduced 
by the plaintifs. The Court is dlways 
bound to examine the evidence adduced 
by the plaintifs even in ex parte caresand 
it cannot grant a decree to the plaintifis 
unless it is satisfied that the evidence adducta 
ed proves the title set-up by the plaintiffs, In 
the present case, however, the challenge 
was to tbe title of the defendants second 
party and the case of thé plaibiifis. waa 
that they were entitled to direct -pcssese 
sion and not the possession of a tenures 
holder and they were attempting to take 
possession of the land by ousting the 
defendants second party. The defendants 
second party were, therefore, enlitled to say 
thet the plaintifis had no title and they 
were entitled to challenge tke allegations 
made by them and the evidence produced 
by them. The learned District Judge has 
refused torely tipon the solitary piece of 
evidence, namely, a receipt produced by tha 
plaintiffs to prove the recognition. It is 
clear that the finding of the learned District 
Judge that the recognition has rot been 
established is a finding of fact, > À 

This appeal is dismissed with costs to the 
contesting defendants. respondents, namely, 
defendants first, second and fourth parties, 

Macpherson,d.-legree, 

B. E Ps zo Appeal dismissed, 
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MADRAS HIGH COURT. 
Civi, Revie1on Peririon No. 546 or 1925, 
November 4, 1927. 


Present:—Justice Sir O. V. Kumaraswami 


Sastriar, Kr., and Mr. Justice Wallace. 
AUTHIMOOLAN PILLAI—PLAINTIFF— 
PETITIONER 

versus d E d 
Tus SEORETARY or STATE ror 
INDIA ın COUNCIL REPRESENTED BY 
Tae COLLECTOR cr TANJORE—- 
DzrENDANT—HESPONDENT. `U’ 
Civil Procedure Code (Act V of 1908), O. XVII, 
r. 2—Pleader reporting no instructions--Party present 
—Dismissal, whether for default of appearance: 
Where a Vakil reports no instructions ina case, 
the presence of the party in Court and his ex- 
pressing inability to go on with the case resulting 
in the dismissal of the suit would not take -the 
matter out of the category of dismissal for- default of 
appearance within the meaning of O. XVII, r. 2, “Civil 
Procedure Code. ES 
Gopala Row v. Maria Susaya Pillai (2) and Kaliappa 
Mudaliar v. Kumaraswami Mudali (3), followed. 
Where a Pleader says he is not ready to go on 
and does not go on, a dismissal following thereupon 
cannot be saidto be anything else than a dismissal 
for default. 


Petition, under s. 115 of Act V-of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Oourt of the Subordinate Judge, 
Tiruvalur, dated the 2nd October, 1924, 
and made in I. A. No. 821 of 1924, in 
0; S. No. 20 of 1928 on its file. 

Messrs. T. M, Krishnaswami Aiyar and 
K.S. Desikan, for the Petitioner, "M 

The Government Pleader,for the Respond- 
ent, 

JUDGMENT.—This petition arises 
. out ofanorder of the Subordinate Judge 
tefusing to restore a suit dismissed by him. 
The facts ateshortly these. The plaintiff 
who isa resident out of British India filed 
this suit against the Secretary of State for 
India in Council to recover certain sover- 
signs which were confiscated. As he was 
away out of British India an application 
was made for security for costs and security 
was ordered. He did not give security 
within the time but filed an application for 
extension of time to give security. As 
regards the suit itself it was adjourned 
more than once and the final disposal 
of the suit and the petition to extend 
the time for security came on to- 
gether. An order was passed extending 
the time and accepting the security but 
when the case was taken up the plaintiff's 
Plender said that he was not prepared to 
go on as the witnesses sub-paned were 


8? 
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abseitt>: The party was also present at that 
time and he too was not prepared to go on 
with the result that the Subordinate Judge 
dismissed the suit. 

Itisargued before us by Mr. Venkata- 
ramana Rao that the dismissal was not 
one for default but one under O. XVII, r. 3 
as the’ Judge asked the plaintiff to give 
evidence but he did not do so. Itis con- 
tended by Mr. Krishnaswami Aivar on the 
other side that the Subordinate Judge dis- 
missed the suit really because the plaint- 
iff was not prepared to go on and there 
was -no order requiring him to give evi- 


' dence” on a particular date which was 


disobeyed and also states that the Full 
Bench ruling in Prativadi Bhayan Karam 
Pichamma v. Kamisettt Sreeramulu (1) 
settles the question as to what is to be 
done in case a party does not appear even 
though there isan order of Court directe 
ing him to doa certain act on a parti- 
cular date. It is unnecessary to consider 
this question further as the order of the 
Subordinate Judge itself shows that the 
learned Judge treated it as one for default 
of appearance and not as one for failure to 
do @ particular act which he required the 
party to do. Treating. the case as one for 
dismissal for default the question is whee 
ther a suit can be dismissed under O. XVII, 
f. 2 where the Pleader and the party are 
both present in Court and the Pleader 
says- that he is not prepared to go on and 
the party also says that he is not prepared 
to goon. On this question, the balance of 
authority is in favour of the view that 
such a dismissal would amount to one 
under O. XVII, 1,2 which corresponds to 
old s. 157. The decisions in Gopala Row v, 
Maria Susaya Pillai (2) and in Kaliappa 
Mudaliar v. Kumaraswamt Mudali (3) 
which are decisions of Benches support 
the contention of the appellant that where 
a Vakil says he has no instructions, the 
presence ofa party in Court would nottake 
the case out of the category of the “dis- 
missal for default of appearance,” We 
may. point out that under the Civil Rules of 
Practice the party cannot conduct his case 
80 long asthe vakalat to his Vakil is im 
fores (page 2 of the Rules and Orders) and 
under O.III, r. 4 ofthe Civil Procedure 


(1) 43 Ind. Cas, 500; 41 M. 286; 34 M, L. J, 24; 23 M, 
L. T.1; (1918) M. W. N. 92 (T. B.) 

(2) .30 M. 274; 17 M, L. J. 225, 

(3) 97 Ind. Cas. 517; 51 M. L, J, 290; (1923) M, W, Ny 
616; A. T R. 1920 Mad, 971. 


808; . * t ee 


- : à i : 
-Oode. the vakalat can be cancelled only 
in the manner stated therein. -Nó doubt. 
‘the view in Gopala Row v Maria Susaya 
Pillai (2) and, Kalioppa " Mudaliar v. 
Kumaraswami Mudali (3) has not been ap- 
‘proved by Single Judges of this Court. In 
O. M. A. No. 69 of 1925 Madhavan Nair, J., 
was prepared to. follow the view taken . 
in Kaliappa Mudaliar v. Kumarswami 
Mudali (3), while Ourgenven, J., took an 
opposite view, Odgers, J.; was inclined to 
takea different view in Viswanatha Asari 
v. Sami Asari (4). But itis pointed-dut in 
Kaliappa Mudaliar v. Kumarswami Mudali 
(3), that the balance of authority of the 
' other High-Courts is also in favour of the 
view taken by two Benches of this Court. 
_ Buch being the case, we do not think it 
` necessary to dissent from the current of 
authority and to hold that where the party 
is present when his Vakil says he has no. 
instructions it makes the order inapplicable. 
‘As to, the phrase "nó instructions.” ‘it is 
difficult to lay down any hard and fast rule 
as to what is meant by it. ‘No instructions’ 
is sometimes used when a party does not pay 
‘the fees tothe Vakil; it is sometimes used 
~ when he does not go to him at all and itis 
"used just to show tbat he is not ready to 
Eo on, Generally, where a Pleader says he 
is notready to go on and does not go. on, 
itis difficult to see how the dismissal can 
‘be said to be anything else than a dismissal 
for default. ^ We say nothing about the 
inerits of this ease and we direct the Sub- 
ordinate Judge to take the application on 
| its merits and see if sufficient cause has been 
‘shown for restoring the suit, Costs to 
abide and follow the result of the -applica- 
tion, EE 
V, NV. | Petition allowed, > 
` (4) 73 Ind, Cas, 982; 18 L, W, 209; (1923) M, W, N. 
802; A, 1, R, 1924 Mad, 43. 
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| UDH CHIEF COURT, . 
Stioonn OrvıL ArreaL No, 418 oF 1927, . 
` ‘January 24, 1928. 

f -  Present:—Mr. Justice Hasan. 

: BHAGWAN DIN AND oraBERS—PLAINTIFFS. 
us —-APPELLANTS ^ 

gS pas versus 

JAWAHIR AND OTABRS— DEFENDANTS ` 

=. ; RESPONDANTA, : 

* Bil Procediire Code (Act V of 1908), e, 102—Sutt - 

“pf Small Cause tatwre—Rélurm of plaint by Small 


^17 BHAGWAN DIN Ù. JAWAHIR |} 07 


of Small Causes 
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Cause ‘Court—Trial as regular 'suit—Decree—Second 
appeal. . A . Bow 
Where the nature of the suit as disclosed by the 
plaint is clearly one which makes the suit cognis- 
able bya Small Cause Court and the subject-matter 
of the suit is below Rs. 500 in value, no second 
appeal lies even though, the plaint/ is erroneously 
returned by a Small Cause Court and the suit is’ 
tried as a regular suit, > AN : 
Second “appeal against am order of the 
Sub-Judge, Bara Banki, dated the 24th Oc- 
tober. 1927, affirming that of the Munsif, 
Bara Banki. 


` Mr. K. P. Misra, forthe Appellant, 77e 


` Ean, Ali Zaheerand S. Ali Jawad, for 
the : 


vespondenta, 


- JUDGMENT.—Thisis the plaintiffs’ 


appeal andit arises out ‘of a suit fér 
recovery of money due on a simple bond 
executed byJawahir and Nihal, defend- 
ants'Nos.land 2 respectively. The plaint 


-was originally presented in the Court of 


the Shall Cause. Court Judge of Bara 
Banki who wes. also the Subordinate 
Judge ofthesame place. In the character. 
of a Small Cause Court Judge he held 
that thesuit wasnot cognizable by the 
Court of Small Causes, He accordingly . 
returned ‘the plaintand in consequence, 


therefore, it was presented and admitted: 


in the Oourt of the Munsif of Bara Banki. 
The Munsif dismissed the suit on the 
ground that it was barred by | limitation, | 
TLe lower, Appellate Court, that. is. the 
Subordinate Judgé of Bara  Banki, bas 
affirmed the decree ofthe Court of first 
instance. At the hearing of this appeal 
a preliminary objection was taken that 
it was barred: by the provisions of s. 102 ` 
of the Code of Civil Procedure, 1908, > ~ 
Iam of opinion that the objection .pré« 
vails. The nature ofthe suit as disclosed 
by the plaint was clearly one which 
made the suit cognizable by the Court 
and the value of the 
subject-matter of that suit was below 
Rs, $00. This béing so, the appeal ia 
barred under 8. 102 of the Code of Civil 
Procedure and it is, therefore; dismissed ' 
with costs, | 


It may be open to the appellants to ask `` 


by a proper application for the setting 
aside of the order returning the plaint 
for presentation toa Oourt other than a 
Oourt of Small Causes. When such an 


. application is made it will then be neces. 


gary to decide asto whether that order wag 
legal or illegal, 


PT Appeal diomiesed, . 
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ALLAHABAD HIGH COURT. 
|o Orvin Revision No: 142 op 1927. 

; -January 9, 1928. 
Presént:—Mr. Justice Dalal. 
JAGDEO AND ANOrHER—J UDaMENT- 

DEBTORS—APPLICANTS , 5 


3 . "Versus j 

i UJIYARI KUN WAR—Aoccrion- 

© PusOua8ER anp PHULIA—DsGREE- 
: Hotpse—OvPosrTR PawTIES, 
- Civil Procedure Code (Act V of 1908). si 118, 
0. XXI, r. 90, O. XLIII, r. 1—Application to set 
aside sale for fraud— Fraud of decree-holder, whe- 
ther sufficient-—Second appeal—dErroneous decision that 
application is barred—Material irregularity—Revision 
—JInterference. . 
* No second appeal lies from an appellate order 
passed on an application under O. XXI, r. 90, Civil 
Procedure Code, for setting aside an execution sale 
on the ground of fraud and irregularity. The matter, 
however, maf, ina fit case, be considered in revision. 

‘There is no rule that under O. XXI; r. 90, fraud 
tobe a ground for ‘setting aside a sale, should be 
that of.the purchaser, The fraud of the decree- 
holder would be sufficient inasmuch as the judgment: 
debtor desires relief not against the purchaser alone 
but also against the decree-holder. - ^ - - 

Where in proceedings to set aside.an.execution sale, 
the Court, after arriving at a conclusion in every way 
favourable to the applicants proceeded to hold 
erroneously. that the provisions of s. 18 of the Limita- 
tion Act didnot apply and dismissed the application : 

-Held, that the, Court..acted with material irregu- 
larity in” the exarciée of its jurisdiction and the 
High Court ‘could interfere in revision, 


` 


. Civil revision from an order of: the Ad: 
ditional Subordinate Judge, Banda: - 
. Mr, S.-C. Goyle, for the Avplicants, ^. 
_ Mr. Ram Nama Prasad, for the Opposite 
Parties, os e $ 


"dUDGMEN'TT.—The-Second Appeal No, 
112 of 1926 is filed dgdinst the same order 
of thelowér Appellate Court which is under 
fevision in this application. An appeal 
will mot lie. Ram Sewak judgment-debtor 
applied under O, XXI, r. 90-to have the 
gale set/aside on the ground of fraud and: 
irregularity ànd the trial Court granted the 
application: Such an order i$ appealabie 
ünder O; XLIIT, r1, (J). The conelüsian; 
therefore, is thatin & case like that the’ 


3 


adjudication is treated as.an’ order and not- 
as di decree under s. 47- of the Code of Civil 


Procedure.’ | : 


"The maiter,however;may be: considered 


inrevision. It was pointed ‘out by the 


learned Counsel for the respondent that this 
Oourt had no jurisdiction unders. 115, as 
the lower Appellate Oourt had. jurisdiction’ 
fo decide illegally -if_it-close; and that 


further thore: sva8-20- materia] irregularity: 
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in the exercise of its jurisdiction. In my 
opinion there was material irregularity in 
the exercise of the jurisdiction by the lower 
‘Appellate Court because after arriving ata 
conclusion in every way favourable to the 
applicants, it proceeded to hold that .the 
provisions of s. 18 of the Limitation Act.did 


' not apply. Hein fact held that he had no 


jurisdiction to entertainthe application as 
it was barred by time. He misapprehended 
the object ofthe application which was to 
have the sale set aside and not to prove 
particularly any fraud of the auction pur- 
chaser, In-substance the lower Appellate 
Court held that the sale would have been 
set aside had it jurisdiction to interfere, 
In my opiuion he had jurisdiction and 
wrongly denied it, Itis obvious that the 
decree-holder's karinda was paid and in 
spite of this he proceeded to sell the judg- 
ment-debtor's property and took steps so 
thet no no'iceof thesale may reach the judg- 
ment-debtor. There is no rule that under 
O. XXE, r. 90, the fraud proved should ba 
that of the purchaser. In considering an 
application under r, 90 that fact aHould be 
kept in mind, It was urged that to permit an 
application under s. 9Uto be filed after due 
date, some fraud of the purchaser ought ta 
be proved. I do not agres, The fraud of 
the decree-holdér would be sufficient 
because the applicant desires relief not 
against the.purchaser alone but also against 
the decree-holder. Incidentally of cotirse the 
Bale of the purchaser is set aside and so far 
the purchaser isdeprived of the advantage 
of a bargain made by him. In the present 
case the decree holder has obtained 
an advantage as well in executing the 
decree which really had been.-satisfied. It 
must also be remembered that the purchaser 
made considerable delay in applying for: 


' possession and thereby was accessory to the 


fraud committed by the decree-holder,: 
Under these circumstances | am of opinion. 
that the provisions ofs 18 did apply and. 
that the lower Appellate Court: ‘asted 
irraguiarly in denying jurisdiction, "When. 
once an application is admitted beyond 

time the matter admits of no doübt. ‘The 

lower Appellate Court itself has held that. 
the applicants did not come to’ know of the - 
sale before the 19th August, 1923, that the” 
valueof the property was not-.less than 

Rs. 5,000, that the sale proclamation wag 

not hung up, nor was the date of. the.. 
sale proclaimed in the village.by beat of , 
drum, that the applicants were residents 94” 


£00: 
'a Native State, and that on account of'ihe 
‘irregularity in conducting the sale a pro- 
-perty worth Rs. 5,000 was sold for Rs. 145. 
“All these findings would lead to the setting 

‘aside of the sale. e . 
. There is another finding of the lower 
Appellate Court that there was a balance 


.| due to thedecree-holder of Rs, 56. When: 
-. Tam taking up the matter in revision I can 


' interfere with this finding. I agree with 
the trial Court that the whole decretal 
&mount has been paid up. "The trial Court 
. which had the opportunity of seeing tho 
‘witnesses believed the testimony of Jagdeo 
. and the four witnesses. — - 
` In the result I set aside the order ofthe 
lower Appellate Court and restore the order 
of the Munsif, dated 18th February, 1920. 
‘Action shall he taken in accordance with 


^A that order. The auction-purchaser shall 


_getarefund ofthe purchase money. The 
decree against Jagdeo and Ram Autar shall 
be considered to have been set aside and 
they shall get their costs of all Courts from 
the decrec-holder, - 

ANA. Order set aside, 


"ERES 
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OuUBH CHIEF COURT, 
JURY Casz No..4 or 1927. 
; : January 20, 1928. 
` Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Pullan, 
EMPEROR-OOMPLAINANT ` 


versus `. . 
: MAHARAJ BEHARI—AcOUsEb. 
` -Trial by Tury—Perverse verdict of acquittal 


Interference. ZUM 
The: Ohief Court willinterfere in cases of acquittal 


by a Jury where the acquittal stands out as patently 
' pad and perverse, ' ; l 
' Reference made by the Assistant Sessions 
Judge, Fyzabad.. ; ' 
Mr. H. K. Ghose, Government Pleader, for 
the Orown, _ | 
Mr. Moti Lal Saksena, for the Accused. 


JUDGMENT.—This isa reference by 


- : the learned Assistant Sessions Judge of 


Fyzabad under the provisions of s. 307 of 
the Criminal Procedure Code in a case in 
which he has disagreed with the verdict 


pf the Jury who have found Maharaj . 


Bihari not guilty in a case in which he was 
fried for forging three money orders, The 


AMPRROR V. MAHARAJ BEHARI. 


. Ashutosh Mukerji 


‘frequenting the local Post Office, 


. accomplice 


108.1. ©. 1998 

facts are these. Three money orders were 
issued as follows: One was issued on 3rd 
September, 1920, from Purnea by a certain 
remitting Rs. 25 to 
Dharnidhar Ganguly of Ajudhya in the |. 
Barkara District. One was issued on the, 

20th October, 1920, from Itarsi by Bari., 


Ram directing payment of Rs. 50 to Nana .. > 


Bapaji of Waiin the Satara District and” ` 
one was issued on the 22nd October, 1920, 


from Pegu by Bhagwati Din remitting 


Rs. 40 to Ram Suchit Bhurji of Sultanpur. 
These three money orders were sent.by 
error to the Ajodbya, Post Office of the 
Fyazabad District, and it is perfectly clear 
that the lower half of each money order 
was cut off and that there was pasted to 
each money order an instruction making 
each one payable toa certain Nageshwar 
Tamboli of Raiganj  Ajodhya, District 
Fyzabad. These instructions were admitted- 
ly in the hand-writing of Maharaj Bibari. 
In each one the amount payable was 
correctly . recorded, On different dates. 
these money orders were paid to Nageshar 
Tamboli. He has already been convicted 
in respect of the receiptofthem. He has 
since died. It is established beycnd: 
possibility of doubt that, on each occasicn: 

that the money was paid, Maharaj Bibari ' 
was present with Nageshwar Tamboli and 
witnessed the latter's thumb impression, 

Maharaj Bihari was at the timeayoung `. 
man living in Ajodhya who was continually . 


permitted; although he was not a member 
of the department, to workin the Post 
Officeas an unpaid-hand, and the prosecution 
suggest that he took advantage of his posi- 
tion to cut the genuine halves of there 


- money orders, to paste the false instructions 


on toeach and thusto obtain payment to bis 
Nageshwar Tamboli of the 
amounts in question. We have beech 
through the evidence on therecord and we . 
find that the prosecution have established ` 
their case by overwhelming evidence, The 
defence of Maharaj Behari is that he 
filled up these instructions, because he 
was practising filling up instructions to fit 
himself for possible employment in ihe. 


postal department, and that he happened , . 


accidentally to be with Nageshwar Tamboli 


` when Nageshwar received the amounts, and 


RAW nothing surprising inthe fact that the 
payments were being made uponthe dummy 
instructions which he had been filling 
in, to perfect himeelf in the art of making 


He was ` 
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` entries on a money order form the entries 
being entries which are never made by the 
Post Office Officials but are made by the 
remitter. The Jury refused to convict upon 
the evidence. It is the practice. of this 
Court not to interfere in cases of acquittal 
by a Jury unless the acquittal stands out as 
patently bad. We have no hesitation in 


deciding thatin this particular case the’ 


verdict of the Jury is patently bad and 
perverse. It is more than perverse, It is 
amazingly perverse, It is hard to under- 
stand the mentality of people who qould 
have overlooked such evidence as there was 
for the prosecution and accepted such 
defence a8 was propounded on behalf of 
Maharaj Behari. There can beno doubt 
to our minds that ona proper view of the 
evidence, Maharaj Bihari is guilty. We 
find him guilty accordingly of the charge 
under s. 467, Indian Penal Code, The fraud 
was a very serious one. Itshould be made 
clear that attempts to tamper with the 
business of the Post Office in receiving and 
paying money order to obtain illicit gain 
thereby should be dealt with strictly. We 
sentence Maharaj Bihari to five yeara’ rigo- 
rous imprisonment. 

G. H. Accused convicted, 


ad 


MADRAS HIGH COURT. 

OzixiNAL Revision Oasa No. 657 or 1927. 

(Case Rzrzan&p No. 50 oF 1927.) 
November 11, 1927. 

Present: —Mr. Justice Devadoss. 
KOMARAGIRI BITOHALUGADU— 
AcousED—APPLICANT 
versus 

_ ,EMPEROR—Opposite Parry. 

Oriminal Tribes Act (VI of 1924), s. 24 (b)— 
Waiting for opportunity to commit theft, what 
amounts to. 

Uader 8.24 (b) of the Oriminal Tribes Act if a 
msmber of a registered criminal tribe is found in 
any place under such cireumstances as to satisfy the 
Court that he was waiting for an opportunity to 
commit theft or robbary, he is guilty of an offence. 

Where ths only evidenca against an accused person, 
a member ofa criminal tribe, was that he was found 
neara ponland he hada pair of scissors and a box 
of matches : 

Held, that this would not amount to an offence 
under s. 21 (b) of the Oriminal Tribes Act. i 

Case referred forthe ordera of the High 
Court under s. 438 of the Criminal Pro- 
cedure Oode, by the Sessions Judge, 


DURGA PARSHAD V, BANWARI LAL, f 


501 
Guntur, in his lettar, dated the 22ad. August, 


27, 

Mr. J. G. Adam, Publio Prosscutor, for 
the Crown, 

ORDER.—Thisis a reference by the 
Sessions Judge of Guntur recommendin 
the quashing of theconviction ofthe accuse 
unders. 24 (b) of the Oriminal Tribes Act 
VI of 1924, Unders, 24 (b) if à member of 
a registered criminal tribe is found in any 
place under such ciroumstanoes as to satisfy 
the Court that he was waiting for an 
opportunity to commit theft or robbery, hg 
shall be punished with imprisonment for a 
term which may extend to three years ete, 
All the evidence against the accused is that 
he was found near a pond and that he had 
a pair of scissors anda box of matches. I 
do not think this would in any way amount 
to an offence under s. 24 (b). As the 
Sessions Judge has rightly remarked, the 
facts proved do not make out that the 
accused was waiting for an opportunity 
to commit theft or robbery. I, therefore, set 
aside the conviction and sentence of the 
accused and direct his immediate release 
if he has not been already released. 

Y. NY, Conviction set aside, 


LAHORE HIGH COURT. 
OptuinaL Revision Partition No. 1927 op 
27 


February 24, 1928, 

Present : —Mr. Justice Jai Lal. 
DURGA PARSHAD AND ANOTHER— 
ACCUSED —PRTITIONE&S 

Versus 
BANWARI LAL— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 409--Criminal 
breach of trust by agent—Court competent to try 
offence—Criminal trial—Jurisdiction of Court. 

The complainant who resided at Lyallpur appointe 
ed the accused his agent for sale ofcertain commodities 
at Najibabad and sent him goods in pursuance of 
that contract. The accused in contravention of the 
agreement as to tho minner of selling the goods sold. 
the goods and misippropriated the sale-proceeds, 
The complainant logad a complaint under s. 409, 
Penal Code, at Lyallpur: eM 

Heid, that Lyallpar Court had no jurisdiction and 
the Oourt comp2tent to entertain the complaint 
was that of Najibabad. 

Mahtab Din v. Emperor (1), followed. ` 

Petition for revision of an order of the 
District Magistrate, Lyallpur, dated the 13th 

stobar, 1927, confirming that.of the Hono- 
rary Magistrate, First Olass, Lyallpur, dated 


the 12th August, 1927. 


- Boe 


Mr, Brij Lal, for the Petiticners, 
Mr. Ram Chand Manchanda, tor the Re- 
- Spondent. te 
JUBGMENT.—This is a petition for 
. revision by the accused against whom a pro- 
cess under.s, 40:) of the Indian Penal Code 
_has.beén issued by the Magistrate of Lyall- 
„pur. The complaint is to the effect that the 
complainant appointed the accused his 
agent for sale of certain commodities at 


Najibabad and that in pureuanceof that ar- - 
rangement he sent goods to the accused, — 


who, _however, in direct contravention of 
the directions given to him as to the man- 

„ner in which the goods had to be sold, sold 
them and misappropriated the proceeds. 
The only question before me is whether on 
‘these allegations a criminal case under 
8. 409, Indian Penal Code, can be instituted 
„in the District of Lyallpur. 

.. There is no doubt that a different view 
has been taken in some of the other High 
Courts, but so faras this Court is concerned 
the matter is concluded by the judgment of 

. his Lordship the Chief Justice reported as 

: Mehtab Din v Emperor (1.Iam unable to 
lay my hands on the reference, but I know 
that Mr. Justice Campbell has followed this 
Case, and lately I have had to decide an- 
other case, in the same manner in a comp- 
laint filed by the principal against his agent 
at Rawalpindi. Ihold,therefore, that the 
Oriminal Oourts.of Lyallpur have no juris- 
diction to entertain the complaint under 
8. 409 and consequently I direct the Magis- 
trate to record an order discharging the 
accused and intimating to the complainant 
that, if he is so advised, he may file a 
complaint in a Court competent to enter- 
tain it. 

I accept this petition, 

, BL Petition accepted. 


` (È T7 Ind, Ces.490; A, I. R. 192 l 
- 1.3. 410. A. LR. 1924 Lab, 663; 35 Or, 


m (—À 


LAHORE HIGH COURT.: 
CRIMINAL APPRAL No. 544 oF 1997. 
5 February 6, 1928, 
Present: —Sir Sbadi Lal, Kr., Chi 
Justice, and Mr. Mr, Justice ns 
Haidar. 
DES RAJ—Aco: SED—APPELLANT 
ions versus 
Vi PERO R— Resp ME 
Penal Code (Att XLV of 1860), je 500, Bæception I 


DEE BAT v, BHPHROR, . - 
Grave and sudden provozation= Question of fact 
| Accused’s wife found sitting on same chirpoy with her 


. to deprive the accused of tbe, power 


_ tims of the provocation. [p. 901, col 2] 


- Code, to transportation for life. 
- . The prisoner's sister Musammat 
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paramour— Provocation, nature of. ^"^ = Sete ta 
Whether provocation is-grave and sudden such as 

of self-con- 

trol, isa question of fact to be determined upon tha 


“peculiar circumstances of edch case ‘In deciding the 


question the Court must take into account ‘the-ecn- 
dition of the mind in which the. offender was:at/the 


Where. the accused found seated on . tho same 


charpoy with his wife her paramour whem he “had 

expelled from his house only a day previously: ^: ‘ 
Held, that the accused must be considered to~have 

received a grave and sudden provocation, [ibid] 


Criminal appeal from an order of the Ses- 
sions Judge,:Gujranwala, dated the 4th 
May, 1927. de. MR 

Mr. Ram Chand Manchanda, for the Ape 
pellant. Ec 

Mr. Mackay, for the Government Advocate, 
for the Respondent. : m 


JUDGMENT.—The 'appellant, Des 
Raj, has been found guilty of having on 
the morning of the 21st February; 1927, 
killed his wife Musammat-Haro,. and has 
been gentenced unders. 302, Indian. Eenal 


Shivan, 
his father Thakar Das, and &.neighbourer 
Haveli Ram depose to the fact that on..the 
morning in question the prisoner struck on 
head of Musammat.Haro a blow which 
resulted in her death shortly afterwards. 
Indeed the prisoner himself admits having 
caused the fatal injury to his wife, but he 
pleads grave and sudden provocation in 
order to reduce ‘his offence to one of 
culpable homicide not ‘amounting’ to 
murder. This plea has been rejected by 
the learned Sessions Judge but after 
examining the material on the record we 
are unable to endorse the conclusion reach- 
ed by him. z = 

It is beyond dispute that one Kesar 
Singh, who was employed as servant by Des 


- Raj lived in the same house with him, and 


that he was suspected of having contracted 
a liaison with his master's wife Musammat 


. Haro. Moreover, we have the fact that on the 


19th February, 1927, Musammat Haro allow- 
ed Musammat Shivan,an unmarried sister 
of her husband, to go out at night in the 
company of Kesar Singh to see a circus 


. show, and that the girl did not return to 


the house nntil the ensuing morning. 
Musammat Shivan isa young girl of atout 
17 years of ag „and her.brother naturally 


“resented her remaining out à night with a 
person who, had heen suspected, of illicit 
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intimacy with his wife, The convict ac- shoasto be his own property bút this ig 
cordingly rebuked his wife and expelled ‘obviously incorrect, ) 
from his house Kesar Singhas wellas his Mr, Mackay for the Orown admits that he 
relation Gian Chand, who had been staying is unable to explain how the shoes of K-sar 
with him fora few days. The incident Singh came to be in the house of the 
which took placeon the 20th February, 1927, prisoner when Kesar Singh had been ex- 
does not admit of any dispute, and it pelled from it on the previous day. Nor can 
further appears that Des Raj's suspicions hetell us who this mysterious Daulat Ram is 
about the immoral relations of his wife with and why he was not produced asa witness, 
Kesar Singh were not groundless. After giving the matter our careful con- 


Now, we come to the circumstan : sideration, we are of opinion that the 
immediately preceded the eee te recovery of shoes of KesarSingh from the 
morning of the 21st of February. The houge of the accused lends support to the 
prisoner states that on that morning when plea that Kesar Singh paid & vietto n 
he returned unexpectedly to his house, he woman on the morning 10 question, and 
found Kesar Singh sitting on the Sana that when surprised by her husband, ho ran 
charpoy with Musammat Haro in a room, SWA from the place after leaving the shoeg 
and that inafitof rage he picked up Sa there. This plea receives further corrobo- 
8dze and went after Kesar Singh but that ration from the evidence of Haveli Ram 
the latter bolted from the place and manage himself, who admits that, when he reached 
ed to make good his escape. The aggrieved the scene of the occurrence on hearing an 
husband then gave one blow onthehead 9" CY: he was told by the accused as 
of his wife which fractured her skull well as by Thakar Das that Kesar Singh 
ji . . : had come to the house and that he had run 

The question arises whether Kesar Singh away. It is true that the First Information 
was seen In the house of the prisoner on Report makes no mention of this fact, but 
that morning as stated by him. Both it must be remembered that the report was 
Thakar Das and Musammat Shivan, who, lodged by Dr. Narindar Singh who him- 
have been examined as witnesses for the self was not cognizant of the circumstances 
prosecution, support this version, bat the of the case and told the Police what he bad 
learned Sessions Judge has dismissed their heard from other persons. This report 
testimony with the remark, that they being cannot be admétted in evidence for it pro- 
relatives to the prisoner are naturally ceeds upon hearsay evidence, nor are we 
anxious fo save him. Haveli Ram, on the inclined to attach any great weight to the 
other hand, says that Kesar Singh did not confessional statement made by the accused 
come to the house of accused, and his evi- to the Magistrate on the 22ad February, 
dence has been believed by the learned 1927, Itis to be observed that the Magis- 
Judge. Now, there is one important cir- trate had before him an incomplete challan 
cumstance of which mo satisfactory and qnestioned the accused after examin- 
explanation has heen offered either by the ingonlytwo witnesses for the prosecution. 
trial Judge or by the learned Counsel who It is clear that the prisoner was buatled into 
appeared for the Crown in this Court, making aconfessional statement and his 
There is ample evidence that, a pair of examination by the Magistrate was a per- 
shoes were found in the honse of the functory affair. 
culprit on that morning and Kesar Singh Tosum up, we have the undoubted fact 
admits that those shoes belonged tohim. that Kesar Singh was suspected of having 
He, however, explains that on the 20th of contracted a liaison with Musammat Haro 
February, 1927, when he was expelled from and that on the 20th February he was: 
the house he found that his shoes had’ compelled by the husband to leave the 
been taken away by one Daulat Ram and house. The evidence referred to above also 
he consequently borrowed a pair of Bhoes'e shows, that in spite of his expulsion from 
from Haveli Ram aud left the village the house he came back on the 21st Fabru- 
without taking his own shoes with him, arv ani was seen sitting ou the same 
But Daulat Rim has not been examined as chirpoy wish the woman. It appears that 
a witness in the case, and itis not explain- she had given birth toa child only a week 
ed howtheshoes which Daulat Ram had before, and the paramour came there, not 
taken away, came back to the house of the’ with the intention of prosecuting his in- 
prisoner. Indeed Haveli Ram ‘claims the’ trigue but probably in order to have 


S04 
Amorous Conversation with her, Be that 


. B8 it may, it is clear that when the husband 
' had expelled him from the house for the 


$ ;, reason mentioned above he had absolutely 


no right to come back again, and that his 
. visit to Musammat Haro provoked the hus- 
band. Whether provocation is grave and 
` Budden, such as to deprive the accused of 
the power of self-control, isa question of 
_fact to be determined upon the peculiar 


circumstances of each case. In deciding | 


the question the’ Court must take into 


account the condition of the mind. in. 


which the offender was at the time of 


the provocation. It has been held that,” 


where the accused saw a man, in 


criminal conversation with his wife on. 


the first day, and on the second seeing 
them eating together, he 
* bill book, which was lying near and 
killed the paramour, the provocation was 
not only grave but sudden. In Rulia v. 


Emperor (1) a Division Bench of the’ 


‘Punjab Ohief Court decided -that, when 
the offender a weak looking youth of 
about 17 years of age on his unexpected 
return to his house, found the paramour 
of his wife coming out of his house and 
on remonstrating with the wife was fur- 
ther annoyed by her reception of the 
 remonstrances and killed her with a shoe, 
the case came within the Kirst Exception 
of. s. 300 of the Indian Penal Code. In 
principle there 

etween the case of Rulia and the present 


. Case. - 


In our opinion, the circumstances 
referred to above bring the case within 

the ambit of Exception I to s, 300, 
' Indian Penal Oode. We accordingly 
accept the appeal so far as to alter the 
conviction to one under s. 301, Part I, 
Indian Penal Code, and reduce the sen- 
tence ‘to rigorous imprisonment for five 
years. Dc 

B. De, Sentence, reduced. . 


`: (D) 19 Ind. Cas. 208;.3 P. R 1913 Or; 14 Cr. L. J. 
208; 209 P. L. R. 1913. . 


MAMYDAPALIY BATTAYYA 0, BANKARA KUTUMBARA BAO, 


took up a. 


is little or no difference 
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MADRAS HIGH GOURT. 
Original Reyiston Oasu No. 564 of 19927, 
(ORrIMINAL Revision Pariyron No. 502. 

A oF 1927.) 
‘October 20, 1927, 
Present:—Mr. Justice Devadoss, 


.MAMIDAPALLI SATTAYYA AND OTHERS 


— PETITIONERS 


; versus 
BANKARA KUTUMBARA RAO anv 
OTERERS—PRETITIONE&S— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), a. Iki 
Likelihood of breach of peace found against—Jurise 
diction of Magistrate to continue attachment and 
custody of Receiver., , 

The jurisdiction ofa Magistrate to proceed under 
8. 1450f the Code of Criminal Procedure, is derived 
from the fact that he is satisfied that there is a -likeli- 
hood of a breach of peace and the moment it is found 
that there is no likelihood of a breach of peace, his 
jurisdiction to proceed under s. 145 ceases. Itis not 


“competent to the Magistrate when the proceedings 


under s.145 are dropped because of the absence of 
the likelihood of a breach of the peace, to pass 
an order that the lands in dispute should continue 
under attachment and in the custody and manage- 
ment of the Receiver. x . 

Petition, under se. 439 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise an order of the 


‘Court of. the Sub-Divisional Magistrate, 


Nidadavole, dated the 2nd March, 1927, in 
M. C. No. 2 of 1927. f 
Mr. V. Suryanarayana, for the Peti- 


tioners. i l 
Mr, B. Satyanarayana, the ` Re- 


spondents. 
ORDER.—Tbis is a petition to revise 


for 


the order of the Sub-Divisional Magis- . 


trate of Nadadavole. Thecontention of 


‘Mr. Suryanarayana is that the Magistrate 


having ‘found that there was no likelihood 


-of a breach of peace, he bad no juris- 


diction to pass an order that the lands 
under dispute should continue in the 
custody and management of the Receiver. 
Tbe jurisdiction of the Magistrate to pro- 
ceed under s. 145 of the Code of Criminal 
Procedure, is derived from the fact that 


he is satisfied that there is a likelihood ` 


of a breach of peace and the moment 


. it is found that there is no likelihood 
.of a breach of pesce, his jurisdiction to 


proceed under 8. 145 ceases and the order 
for attachment is only pending the en- 


4 


quiry under s. 145, and when the pro- 


ceedings are dropped because of the ab- 


sence of likelihood of a breach of peace: 


the order for attachment automatically 
‘comes to an end. In this case `after 
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finding that there was no likelihood -of 
a breach of peace, the Magistrate, following 
gome decision of the Nagpur Court; thought 
it fit to continue the attachment and the 
custody of the property in the hands of 


the Receiver. He had no jurisdiction to: 
do that. The proceedings under 8. 145. 
having been dropped the Magistrate should . 


have directed the Receiver appointed by 
him,to hand over the property to the 
podes from whom possession was taken. 
he order relating to continuance of the 


` attachment and the management of the 


Receiver is hereby cancelled. The. Magis- 
trate is directed to pass an order to hand 
over the property to the person from whom 
it was taken. 
V. N, Y. , Order. cancelled, 


ree O o. 
ie eee be 


LAHORE HIGH:COURT. ` 


ORIMINAL ÁPPBAL No. 1458 or 1927, 
© February 8, 1928. °.- 
Present;—Mr. Justice Broadway 
aud Mr Justice Coldstream. . 
DAL SINGH-—AoouszD—APPELLANT 


d versus a 7 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 287— 
Accused charged with murder—Conviction for doing 
away with evidence of murder, legality of—Penal 
Code (Act XLV of 1860), ss. 201, 802. - 

A person charged under s. 302, Penal Code, for 

. murder may be convicted under s. 201 of that Code 
for concealing the evidence of murder although: no , 
charge under the latter section has been framed 
against him. [p. 906, col. 2.] ot 

Beguv. Emperor (1), applied. A h 

Criminal appeal from an order of the 
Sessions Judge, Lyallpur, dated the 29th 
November, 1927. wee 

Khalifa. Hakumat Rai, for the Appellant. - 

Mr. R. C. Soni, for the Government 
Advocate, for the Respondent. f 

JUDGMENT. 


Coldstream, J.—The appellant “Dal - 


Singh, a Labana of Chak No..49 in Sheikhu- 
pura District, has been sentenced to death 
under s. 302, Indian Panal Oope, for having 
murdered Poha Singh, also a Labana of the 
same village on the 12th March, 1927. m 

The story for the prosecution was “that 
on the llth of March, Poha Singh and the 
appellant 
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. Bingh's body there. 


purchased a quantity ‘of un- zi 
husked rice in Chak No.47,ten miles from’ 


(o. A08 
Ohak No.49, and tookitito Lahore for gale in 
three carts ore of which was Dal Singh's and 
the other two on which Poha Singh carried 
his rice belonged to two cartmen of Chak 
No. 47, Dal Singh and PohaSingh disposed 
of the rice on the next day to Kalyan Singh, 
a dealerin Chuni Mandi, Lahore, Poha Singh 
receiving after deductions for carriage and 
commission Rs, 389-10-6 in cash. 

' Poha Singh never returned home. His 
nephew Kartar Singh searched for him in 
vain. He questioned Dal Singh who declar- 
‘ed that Poba Singhhad alighted from his 
(Dal Singh's) cart on the return journey at 
Ohak No, 45, five miles from Chak No.. 49, 
Jagat Singh, Poha Singh's brother, wag 
away from home when PohajSingh left the 
village. On return he also questioned 
Dal Singh. who repeatad. this story which 


.., he also-told tothe lambardar Ohet Singh. 


Jagat Singh reported his brother's disap- 


. pearance at' the Shahdara Police Station on 


the 28th March and the Police began 
investigations. On the 6th April Pandit 
Mahtab Rai, Sub-Inspector of. Police" at 


-Ohak No. 49 was told by Dal Singh that he 


-had buried the body of Poha Singh in his 


' ‘field, Next morning DalSingh took Sardar - 


Sundarshan Singh, Deputy Superintendent 
of Police, an Inspector and Pandit Mahtab 


 . Raito a place in his field where he drew 
‘ecircleround a spot saying that he had 


buried Poha Singh’s body there. The place 
was dug up and a body exhumed. . It was 


clothed and under it was found a key which 
fitted the lock of a box belonging to Poha 


Singh... | 

The accused Dal Singh denied his guilt, 
He admitted that he was at Kalyan ‘Singh's 
shop with Poha Singh on the 218t March 
but denied. that he had gone there and 
réturned with him. He had not told Jagat 
Singh and Kartar Singhthat Poha Singh left 
him at. Chak No. 45 and had not pointed 
the place where Poha Singh's body was 
found or stated that he had buried Poha 

He called one witness in defence who 
gave evidence that Poha Singh and’ Dal 


. Singh had fought about water two years 


previously and that Poha Singh was on bad 


, terms with thelambardar Ohet Singh. 


"The four assessors were unanimous in 


finding the charge against Dal Singh prov- 
;.ed and the Sassions Judge agreeing with 


them sentenced him as stated in the beginn- 


ing of this order. . s 
We have been taken through the record 


"Bot —. 


h re ROBE ERAKER, 
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by Mr, Hakumat Rai on behalf of theappel- an offence punishable under s. 201, Indian 


lant and have heard Mr. R. O. Soni who 
opposes the appe&l on behalf of the Crown. 
. . Mr, Hakumat Rai contends that the 
. body found in his client's Held ia not 
‘gertainly proved to have been that of Poha 
Singh or of & murdered person, that the 
evidence of his client's confession that he 
had buried the body, was inadmissible in 
evidence and that the evidence as a whole 
falls short of proof of murder by Dal 
‘Singh, : 

The facts by the prosecution as set forth 
‘above, have been well-established by the 
evidence of Kartar Singh (P. W. No. 2), 
, Jagat Singh (P. W. No. 5), Kalyan Singh 
` (P.W. No: 3, Sardar Sudarshan Singh 
(P. W. No. 4); Chet Singh (P.-W. No.7), 
Pandit Mahtab Rai (P. W. No. 11) and 
other witnesses, The testimony of Kartar 
Singh, Jagat Singh, Chet Singh and 
Musammat Bholi, Poha Singh's mother, and 
‘Pandit Hari Chand (P. W. No. 1) who made 
the post mortem examination of the body, 


leaves no doubt about the identity of the . 
Noris there any doubt . 


disinterred body. 
that the appellant left Ohak No. 47 with 


Poha Singh and was with him at Lahore on , 


-the 12th and that the appellant told 
several persons that Poha Singh parted from 
him at Chak No, 45 on the return journey 
from Lahore. The appellant's statement 
that he had buried Pofa Singh at the place 
where, in consequence of this information 
Poha Singh’s body was found to have been 
buried,is clearly admissible in evidence, 
- and may be relied upon by the prosecution 
under the provisions of s. 27 of the Indian 
Evidence Act. The only question is of 
what offence, if any, the appellant can be 
convicted upon the established facts, there 
being no direct evidence that he murdered 
Poha Singh. 

Dr. Hari Chand was unable to say how 
Poha Singh had met his death, but the 
circumstances proved that he left Lahore 
with Rs, 389 and waè found buried in a 


field without his money, leave no reasonable: 


doubt that he was killed in the committing 
of a robbery. It cannot, however, be said 
that the facts established are incapable of 
any other reasonable hypothesis than that 
the appellant himself killed Poha Singh. 
` He must, therefore, be acquitted of the 
charge of murder. But the circumstances 
. do, in my opinion, prove that he madeaway' 
| with the evidence of the murder by burying 
the body, that is tosay, that, he committed 


Penal Jode, of which offence he may under 
the provisions of s, 237 of the Code of 
Criminal Procedure now be convicted, 
although no charge under that section was 
.made against him at his trial. |Begu v, 
Emperor (1) ] el 
I.would accordingly accept the appeal so 
'faras to alter theconviction under s. 302 
to ona unders 201, Indian Penal Code, and 
setting aside the sentence of death sentence 
Dal Singh to rigorous imprisonment for 
seven years 
Broadway, J.—I concur. 


L. . Appeal accepted in part, > 
' (1) 88 Ind. Cas. 3; 6 Lah.229 ; SO W. N. 447; 48M, 
L. Jd. 643; 41 O L. J. 437; 27 Bom. L. R. 707; 3 Pat. L. 
R.93 Cr ; A. L R. 1925 P O, 130; 23 A. L. J. 636; (1925) 
W.N 418; 26 Or I. J. 1059; 7 Lah. L. J. 324; 52 T. 
. 191; 30 C. W. N, 581 (P. Q.). 
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MADRAS HIGH COURT. 
OniMiNAL Revision Casm No. 536 or 1997. 
(Oasa RareguED No. 41 oF 1927.) 
< October 14, 1927. 
Present: —Mr Justice Davadess. 
In re ROSE CORAKER--PRTITIONER, > 
Criminal Procedure Code (Act V of 1898), s. 488— 
Order of maintenance of wife in England—Magis« 
trate in India, confirmation by, with variation asto 


.Taie—Daie from which maintenance is payable— 
Future maintenance, E 

Wherea provisional order of maintenance passed, 
by the Justices of the Peace in England against a 
husband in favour of a wife, is confirmed by a 
Magistrate in British India with a variation as to 
rate, the order must direct maintenance to be paid 
only from the date of the order directing maintenance. 
and not from any earlier period and provision must 
also be made for payment of future maintenance. 


Case referred for orders of the High 
Court, under s. 438 (1) of the Criminal Pro- 
cedure Code, by the Sessions Judge, Nellore, 
in his ietter dated the 10th July, 1927. 

The Public Prosecutor, for the Crown. 
^ ORDER.—This isa reference by the 
Sessions Judge of Nellore with regard to 
an order made by the District Magistrate 
of Nellore confirming the order òf muinten-: 
ance made bythe Justices of the Peace, 
Ramsgate, Kent, England. The Justices 
ofthe Peace made a provisional order for 
the maintenance of Mrs. Craker against 
her husband at the rate of £2 a week, and 
the District Magistrate has varied the 
order by directing the husband to pay at. 
the rate of 30 shillings a week, In making 
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„this order he has overlooked two things. 
, Qae is that the maintenance is payable from 
“the date of the order directing maintenance 
-to be paid;i. e from the 31st May, 1925. The 

ustices of the Peace made the order of 
maintenance on the ground that for some 


vr Y..N. V. 
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... LAHORE HIGH COURT. 

| Og1MiINAL Raviston Oden No, 1783 oF 1927, 

-~ _. January 18, 1928. 

l Present:— Mr. Justice Broadway. 

Syed HABIB anv ANOTH&k—PETITIONERB 

. j ; versus 

Mirza MEHDI HUSSAIN, 

i MacisreatE Frast Crass, LAHORE— 

E ' RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 257— 
Varrant cases —Costs of summoning defence witnesses 

-to be.borne by Crown—Departure from the rule when 

. proper., 

é In warrant cases the usual rule is that the costs 
of causing the attendance of the witoesses of an 
accused person are to be borne by the Crown and 
without assigning adequate reasons a departure from 
this rule is not permissible. [p. 948, cole. 1 & 2.] 

, While the Court is fully justified in declining to 
accede to arequest which would amount to an 
abuse of the process ofthe Court, it should, at the 
same time be careful not to do any act which 
might hamper the accused in his defence. [ibid.] 

: Oase reported by the Additional Ses- 
sions Judge, Lahore, with his No. 8Qof Ist 
November, 1927. ` | 

Tue facts of the case appear from the 

. following Report of the Sessions Judge:—. 
fREPO RT.—The petitioner, Syed Habib, 

iş the proprietor of a local vernacular 

daily named Siyasat, Syed Inayat Shah, 
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the other petitioner, is its editor, printer 
and publisher. They are being separately 
prosecuted in the Ovurt of Mr. Lincoln, 
District Magiatrate, Lahore, 
for defamation under s. 500, Indian Penal 
Code, by Mirza Mehdi Hussain,an Extra 
Assiatant Commissioner and Magistrate, 


First Class, posted at Lahore, Charges were 


framed and the petitioners filed a common 
list of 19 witnesses, whom: they would 
examine in defence. The learned Magis- 
trate has disallowed the summoning of 
six of them on the ground that they were 


„included in the list with the object of 
.delay and vexation and he hes further 


directed the &ecused to deposit expenses 


' for the attendance of other witnesses, who 


have been allowed to be summoned. 
The petitioners have moved this Court 
witha view to an annulmentof the said 


' order. 


Apreliminary objection has been raised 
88, the peti- 
tioners are being prosecuted separately in 
two cases, a cammon petition does not lie. 


. This objection, however, has rightly not 


been pressed, asit would not matter, if 
the petition were taken to be on behalf. 
of one of the petitioners. A joint petition 
is said to have been given, because the 
cases are connected and the peti- 
tioners gave a common list of witnésses, 


‘on which the order in question has been 


passed. 

I will first take the 
disallowing of six witnesses. Greatest em- 
phasis has been laid onthe refusal to 
summon Mr. Ogilvie, District Magistrate, 
Lahore. It is said that Mirza Mehdi 
Hussain did not bring the cases of his 
own accord, but that he was madeto do. 
so by Mr. Ogilvie. Supposing for the 
sake of argument that this was so, the 
question would seem to be beside the 
point, as has been observed by the learned 
trial Magistrate, Mirza Mehdi Hussain is 
to all appearances the complainant in the 
case and the petitioners are to meet the 
cases ag they stand on the record. It would 


objection to the 


"be immaterial even if the complainant was 


permitted or advised by somebody else to 


bring the cases. 

The evidence of Mr. Emerson is said 
tobe required to contradict a part of 
the statement of a prosecution witness, 


` Lala Nand Lal Manchanda, but that matter 


seems to me to be irrelevant. 
I consider then that the names of: the 


i 


à NA 1 
2 ME 
. aforesaid two witnesses have been put in the 
: - list for vexation, 

-The other four witnesses disallowed are 
certain Maulanas belonging to Amritsar, 
Cawnpore,.Muradabad and Lucknow: re- 
spectively, It is said that théy are well- 

' versed in Urdu language and that their 
evidence is required to interpret the 
swords “Insan Numa  Janwar" and that 


J"Janglu" which are the basisof the actions `- 


for defamation. The list, however, already 
includes several ether appsrently learned 
Maulvis of Lahore and.the object in naming 
the disallowed witnesses does not appear 
to beany other than that of delaying 
the cases. Moreover, hardly any expert 
evidence is required for the interpretation 
ofthe above words. . . 

So far,therefore,as the disallowance of 
_these six witnesses is concerned, I see no 
‘good reason to interfere. . i 

The matter of depositing expenses, how- 
ever, appears to standona different foot- 
ing. It is laid down inthe High Court 
Rules snd Orders, Volume 11, Chap. VI, 
para. 67 (page 65) that "in: ordinary 
warrant cases, however, the cost of caus- 
jug attendance of accused’s necessary 
witnesses is usually borne by the Govern- 
ment”. This isthe usual rule laid down 
for warrant cases, suchas, the defemation- 
cases are, and has no reference to a Gase 
being cognizable or non-cognizable. 

This rule was referred to and enforced 
by the Hon'ble the Chief Justice, on & 
revision petition of this‘very Syed Habib, 
ina ease under s..353, Indian Penal Code, 
‘vide the order dated the 23rd May, 1927, 
' in Oriminal Revision Petition No. 465 of 
1927. As observed before, the fact that 
the aforesaid case was under s. -353, 
Indian Penal Oode, would make no 
difference. The ruling was given with 
respect to warrant cases assuch. It may, 
however, be noted in passing that in the 
defamation cases in question, the com- 
plainant is a Government servant, the 
services of a Public Prosecutor have been 
lent to conduct the caseson his behalf and 
the prosecution witnesses also appear to 
have been paid by the Government. 
This is why the learned Advocate for the 
petitioners says that the cases are practically 
Government cases. 

No doubt, under cl. 2 of s. 357 of the 
Criminal Procedure Code, a Magistrate 
- has a discretion to direct that the ex- 


"1 e - penses might bedeposited by the accused, 


^ HABIB V MEbDI HUBSAIN, 


"for orders.  . 


‘to the "Court to 
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but as leid down in the above judgment 
“there should be strong and cogent reasons . 
for making the departure". No such ; 


"reasons have been given, nor there appear 
to be any in the present case. 


I would, therefore, submit the records to 
the High Court with the above remarks: 


` Mr, Aziz Ahmad, for the Petitioners, -` | 
Diwan Ram Lal, Assistant Legal Rer ` 


"membrancer, for the Respondent. 


ORDER.—One Syed Habib, said to be 
the proprietor of the Local Urdu daily named 


‘Siyasat, has been prosecuted under s. 500, ,.- 
'Indian Penal Code, for defaming Mirza . 


Mehdi Hussain, Extra Assistant Commis. 


‘sioner. After charges had been framed 


‘against the said Sayed Habib, he applied ' 
issue summonses to 19 . 
witnesses. The Magistrate disallowed six  . 
that the ` 
remaining 13 could be summoned pro- 
vided Sayed Habib paid the necessary 
process-fees and expenses. Against this 
order the said Sayed Habib moved the 
Sessions Judge who has held that the 
Magistrate rightly refused to summon six 
witnesseswho have been disallowed, but.” 
has reported the case to this. Court in 
connection with the order directing the: ` 
deposit of expenses recommending that 
the order should be quashed. The Magis- 
trate apparently acted under sub-cl. (2) 
ofs. 257, Criminal Procedure Code. The 
matter has already formed the subject 
of decision by this Court in Criminal 
Revision No. 465 of 1927 decided by the 
learned Chief Justice on the 23rd May, 
1927, where His Lordship pointed out 
that while the Court is fully fjustified in 
declining to accede to request which 
would amount to an abuse of process of the 
Court, it should at thesame time becareful 
not todo any act which might hamper the 
accused in his defence. In warrant cases 
theusual rule is that the costs of caus- 
ing the attendance of an accused person's 
witneases are usually borne by.the Crown. . 
The present isa warrant case and I agree . 
with the learned Sessious Judgein thiuking 
that no adequate reason has been assigned 
for a departure from the usual rule. 

I, therefore, accept the recommendation 
of the learned Additional Sessions Judge 
and direct that the expenses of the said 13 
witnesses shall be borne by the Crown. 

RL.’ Revision petition accepted, 
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MADRAS HIGH COURT. 

ORIMINAL Revision Casu No, 335 or 1927. 

(ORIMINAL Revision Patirton No. 295 
oF 1927), | 
October 13, 1927. 
Present:— Mr. Justice Madhavan Nair 
and Mr. Justice Reilly. 
Inre NAGARAJA MOOPPANAR— 
AOOUSED—PRETITIONER, 
. Motor Vehicles Act (VIII of 1914), s. 16—Madras 
Motor Vehicles Rules, v. 270—8Scope of rule—‘Acci- 
dent', meaning of. 

Rule 270 of the Madras Motor Vehicles Rules is 
intended to apply only to accidents happening to the 
car which one is driving and which results in some 
injury, annoyance or danger to the publie or of 
danger orinjury to publie property or obstruction to 
traffic. [p. 910, col. 1.] 
bey isability of amending therule pointed out.] 
10 

Whilethe petitioner was driving his car along a 
road it went over a parapet ofa culvert and fell 
into a channel. The front axle of the car was bent 
and the petitioner and others in the car were slightly 
hurt but they returned home in the same car. There 
was nothing to show that the car was rendered un- 
serviceable. The petitioner was convicted under 
g. 16 of the Motor Vehicles Act for failing to report 
the accident to the nearest Police Station as required 
by r. 270 of the Madras Motor Vehicles Rules : ; 

Held, that the accident which happened was not 
one within the contemplation of r. 270 and the con- 
viction of the petitioner was illegal. [ibid.] 

Petition, under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Oourt to revise the judgment of 
the Court of the Joint Magistrate, Kum- 
bakonam, in O. A. No. 49 of 1926, preferr- 
ed against the judgment of the Court of 
the Stationary Second Olass Magistrate, 
Papanasam, in C. O. No. 240 of 1926. 

Mr. B. C. Sankaranarayana, for the Peti- 
tioner, l 

Mr. K. N. Ganpathi, for the Public Pro- 
secutor, for the Orown, 

ORDER. - 

Madhavan Nair, J.—This criminal 
fevision petition is to revise the judg- 
rient of the Joint Magistrate of Kum- 
bakonam, in C. A. No, 49 of 1926 by which 
he confirmed the convictionof the petitioner 
the owner ‘and driver of a motor car, 
under s,16 of the Motor Vehicles Act, 
1914, for failing to comply with r. 27-0 
of the Motor Vehicles Rules framed under 
the Act, B 

The rule in question runs as follows: — 

"The driver of & motor vehicle shall pro- 
mptly report all occurrences of accidents 
to the nearest Police Station." 

The facts are briefly these. On the even- 
ing ofthe 8rd of June, 1926, the petitioner 
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was returning from Kumbakonam in his 


‘Own car with some friends to his home 


at Kapisthalam. When he reached Ram- 
anujapuram bathing ghat on his way, the 
car wentout of control and jumped over 
a culvert, the parapet of which was only 
9inches high, and fell into a channel. As 
a result ofthe accident, the front axle of 
the car was bent and some chunam wag 
knocked off the eastern side of the culvert, 
Those who were in the car received slight 
injuries; but they were able to return 
to their homes in the same car. For the 
next two days the petitioner Stayad at 
home, presumably to get over the shock of 
the accident. On the morning of the 6th 
of June, the Sub-Inspector of Police on 
hearing of the accident called at the peti- 
tioner’s house and recorded a statement 
from him. 

In support ofthe revision petition three 
arguments have been advanced before ua 
(1) that therule in question is ultra vires 
and that the Local Governmeut has no 
power under the Act to frame such a 
rule; (2) that the lower Court erred in 
holding that there was an accident within 
the meaning of the rule, in this case} and 
(3) that if there was an accident within: the 
meaning of therule, the facts show that 
the petitioner sufficiently complied with 
the requirement of the rule, I will deal 
with these arguments in order. 

Points Nos. 1 and 2. As the question whe. 
ther the rule is ultra vires or not depends 
on the decision whether the rule, having 
regard to its true scope and meaning 
falls strictly within the provision authoriZ- 
ing the Government to make the rule 
the two points may be considered together. 
Under s. 11, cl. (1) of the Act the Local 
Government has power to make rules for 
the purpose of carrying in effect the 
provisions of the Motor Vehicles Act and 
of regulating the use of motor vehicles ih 
publie places. Under cl. (2) sub-cl. (1) thy 
Local Government may make rules providing 
generally for the.prevention of danget, 
injury, annoyance to the public or any 
person, or of danger or injury to property of 
of obstruction to traffic. Rule 'O ape 


pears to have been made under thia 
provision. The wording of the rul 
is vague and its scope ig uncertain, 


The word ‘accident’ is not defined in the 
Motor Vehicles Act or in any of the rules 
framed thereunder. Ordinarily it meang 
an event which takes place without one'g 
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foresight: or expectation. The falling of. 
the motor carinto the channel is certainly 
anevent which comes within the meaning 
of the term ‘accident’ as understood in its 
ordinary sense. The bursting ofa tubeor 
the puncture of a tyre of a motor car while 
being driven on the road is as much an 
'aecidént! as ite falling into a channel. 
Are these accidents | T 
ported to the nearest Police Station and 
if go’ for what purpose? Again, ths rule 
ásit stands makes it obligatory on any 
''óne driving a motor car to report to the 
' nearest Police Station all kinds of accidents 
that he may see happening on the road, 
such as, accidents to other cars; accidents to 
pedestrians walking on the road and other 
accidents of’ similar description, in which 
one’s own ear is not in any way involv- 
ed. But was this ever the intention of 
the Government when it passed the rule? 
1 think not. Ifthe rule included within 
its scope all the accidents above referred’ 
toit would certainly be ultra vires under 
the Act. But obviously the rule is intend- 
ed to apply only to accidents happening 
to thé car which onè is: driving and 
whieh results in some injury, annoyance or 
danger to the public or of danger or injury: 
to public property or obstruction to 
traffic as may be gatheréd from the object 
of the rules as specified under sub-cl. (1) 
of cl. 2, 0f s. 1l. If the rule is so under- 
stood, then itis clear, that the Govern- 
thent have power to frame it unders. 11, 
él. 2, sub-cl. 1 and that the ‘accident’ in’ 
the present cagé doesnot come within its 
scope. It may here be mentioned that there 
isno evidence that by this accident any 
one was really injured or annoyed or that 
it obstructed traffic or destroyed property. I 
tave no doubt that itis the unsatisfactory’ 
wording of the rule and its vagueness that 
has been the cause of his prosecution which 
ib clearly & frivolous one. If the rule is: 


rot made more preciee it is bound to give... 


trouble to the authorities who have to ad- 
minister it; ^ we ` 
" As T'have held thatthe incident we are 
' dealing with in. this case isnot an accident. 
, within the meaning of the rule, it is not ne-' 
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Reilly, J.—The rule in question, r. 27 
(c) of the Motor Vehicles Rules—that “the 
driver of a motor vehicle shall promptly 
report all occurrences of accidents to the 
nearest Police. Btation."—is extraordinarily 
vague. We are informad that this rule 
among others has been made by the Local 
Government under the Indian Motor 
Vehicles Act, 1914,thoughoddlyenough there 
is no mention of that in the Madras Motor 
Vehicles Rules as officially published... We 
may presume though that is not stated, that. 
it is not intended by this rule tolay a duty. 
on the driver of a motor vehicle to report 
any accidents but those which he himself 
observes in the happening or as having 
happened. But is he to report any accident 
which comes to his notice—the fall of a 
tree by the readside or a rider being thrown 
from his horse? Itis probable that those: 
who made this rule, though they used such 
wide language intended it toapply only to 
accidents in some way connected 
with motor vehicles, But even if we nat- 
row the meaning of the language so far, 
isthe driver of a motor vehicle bound to 
report every accident connected with any 
other motor vehicla which comes to his: 
notice? The rule,even when read solely” 
with reference to the subject of the Act 
covers in its plain meaning all such’ acei- 
dents. Butan accident to & motor vehiéle’ 


‘might well come to the notice of the dri- 


vers of 100 other motor vehicles in succes- 
sion. Iseach of them bound to report the 
accident to-the nearest Police Station? The’ 
rule appears'to’s#y so; but that can hatüly 
be its intention. Then must we confine the . 
rule to accidents to the vehicle which the’. 

driver is himself driving or in which-- his 

vehicle is in some way concerned?. That’. 
appearsto be a reasonable restriction of 

the rule, though not to be found.in the rule 

itself, Buteven then does the rule apply: - 
to any accident to the vehiclé which the’ 
driver is driving, even though no other vehi- . 
cle or person or thing outside the vehicle. ' 
which -he is driving is affected by it? It^ a: 
tyre of the vehicle is punctured on the road ; 
oraspeck of paint is scraped’ off a- mud: 
guard in coming ouf of & garage is’ thab> 


accident to be reported ? That can hardly 
be intended. If this rule has been made 
under the Indian Motor Vehicles Act, ifmust 
have been madeunder s, llof the Act. Under 
sub-s.(2)(i)of thatsection rules can be made,? 
"providing generally for ‘the’ prevention of, . 
danger, injury or annoyance io the publij: | . 


dessary to consider the third point raised . 
iíamely, that" if theré was an accident with-' 

inthe meaning of thérule, thefacts show that. 
the petitioner sufficiently complied with the. 

requirement of the rule." ; 


/^ I would, therefore, set asidethe conviction, : 


Whe fine, if paid; will bs refunded, : 
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or any person, or of danger or injury to pro- 
perty, or obstruction to traffic,” i 
Ithas been contended by Mr. Ganapathi, 
for the Public Prosecutor that the Tule in 
question has been made under sub-s, 2 (1). 
If 80, we may properly give this rule a 
meaning which falls within that clause, so 
far as that is possible, and reject a3 ineffec- 
tive any meanig, however verbally legiti- 
mate, which goes beyond that clause. No 
reporting by the driverofa puncture or of 
an injury te the paint of his car can prevent 
danger; injury or annoyance to any one or 
injury to property or .obstruetion to trate. 
We can exclude, therefore such happening 
from “ accidents" within the proper mean- 
ing of the rule. But I am notaatisfied thatas ` 
contended for the petitioner we can exclude 
from its proper purview all accidents which 
do not affect immediately some vebicle, 
person or thing outside the vehicle which 
the driveris driving. An accident which 
makes the control of that vehicle impos- 
sible in, the usual way or more difficult - 
than usual may be a source of danger to 
other users of tha road, anda rule requir- 
ing the driver to report suchan accident 
would be within the rule-making power, 
under the Act. : : : 
‘It appears to me very unfortunate and. 
unfair both to the publie and to those who ' 
have to administer the law that this rule. 
Should have been 80 vaguely worded. But ; 
let ussee whether tbe evidence shows that. 
&nything happened in this case which the | 
patitioner was bound to report. under : 
the. rule interpreted in the , restricted 
sense in which alone the Act gives power 
to make it. According to, the evidence, . 
whilethe petitioner was driving his car. 
one evening along a road, it went over the. 
parapet which was only V'inches high, ofa. 
culvert and fellinto a channel; the fron} 
axle of the car was bent, and the. petitioner, 
and other persons in the car were slightly. 
hurt How much the axle was bentis nof? 
disclosed, and there is nothing to show that- 
the car was rendered unserviceable or that 
the petitioner did not drive.it home with- 
out difficulty the same evening.. Nor is 
there any evidence to show what. injuries , 
were received by the petitioner or the other 
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car dropped 6 feet into the channel ; but 
there appears to be no evidence of that. Of 
damage to anything outside the car there 
is evidence only that a little chunnam was 
knocked off the parapet wall. How would 
the reporting of such an occurrence tend to 
prevent danger, injury or obstruction to any 
person or thing? Conceivably it might do 
so if there was any evidence to show that 
the accident was due to any rash or in- 
competent driving or to any defect in the 
car, which might lead to the cancellation 
or suspension of the driver's license or the 
cancelling of the registration of the car, 
But though the Police has investigated thig 
case, there is no suggestion that they found 
anything which would justify any such step, 
In this case, therefore, it does not appear ` 
of the accident would 
have served any ofthe purposes mentioned: 
in s. 11 (2) (1) of the Act. Ags I understand 
this cage, an accident did happen to the^ 
petitioner's car, and, ifr. 27.0 could pro- 
perly be interpreted to the full extent of' 
its literal meaning the petitioner eontra: 
vened it by failing to report the accident, - 
But as I have shown, to interpret the rule : 
according to its literal meaning takes ug - 
far beyond the rule-making power given by ` 
the Act and indeed leads to absurdities, We ` 
must, therefore, givsan artificially restricted - 
meaning to the words used in the Tule and 
be sure that the-facts of the case fall with. 
in the raleso far as it does not exceed the ` 
rule making powers given by the Act. In. 
my opinion it has not been Provided that ; 
what happened was an accidént which a` 
driver can be required to report by a' 
rule made within the powers given by the` : 
Act, though it does not appear to me ims 
probable that, if complete evidence had” 
been given as to exactly what happened and : 
the extent of the damage done to the car, it^ 
might have been shown that an accident i 
occurred which the petitioner was not‘ 
bound to report within the valid scope of - 
the rale. I agree that the petitioner's‘ cons : 
viction must be set aside and ‘he ‘must. ba. 
acquitted and the fine, if paid, be refunded ` 
to-him. But Imay perhaps be allowed to ' 
express a hope that the rule will be amend. ` 


ed so as to make it clear in expressio : 
persons: in the car. Exhibit I, the peti- clearly within the rule-making powers give : 
tionsr's statement to the Police, during their by the Act, D, 
Auvestigation, is inadmissible and without ` 'v. N,v, 
it there is no evidence of the circumstances ANA 
in which the car left the road. The Rub- 
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 LAHORE HIGH COURT. 
CRIMINAL Revision PETiTION No. 1944 

or 1927. 


February 10, 1928. o 
Present:—Mr. Justice Fforde. 


NABAIN .BINQH—AcousED—PETITIONER 
: $ E 


, versus | 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV of 1860), s. 411—Possession of 
stolen property long after theft—Burden of proving 
Alt. " 
Where a person is found in possession of ‘stolen 
. property long after the theft, it is for the prosecution 
to prove affirmatively his guilt and not for him to 
prove his innocence or give a satisfactory explanation 
of his possession. S . 
Mangaya Shah v. Emperor 11), referred to. 


Petition for revision of an order of the 
Additional Sessions Judge, Lahore, dated 
the 11th November, 1927, varying thatof the 
.. Magistrate, First Class? Lahore, dated the 
"th October, 1927. NM 

Mr, Durga Das Kuller, for the Peti- 
tioner. 

.JUDGMENT.—The petitioner has 
been convicted under the provision ofs, 411, 
Indian Penal Code, of having dishonestly 
' received a stolen bullockand he has been 
sentenced to eight months' rigorous impri- 
tonment. He now asks to have this convic- 
tion and sentence set aside on the ground 
that the onus of proving honest possession 
was cast upon him whereas the onus should 
have baen placed upon the prosecution of 
proving thathe had received or retained 
the animal knowing it to have been stolen. 
Some animals were stolen from the house 
bf one Sunder Singh’on the 13th February, 
1926, and of these one animal was discovered 
in the house of the petitioner in June, 1927, 
- 4. e, over fifteen months after the theft. 
In the view of this longlapse of time 
between the theftand thediscovery of the 
stolen property, the onus of proving in- 
nocent possession should not have been 
vast on the petitioner. Ifany authority 
were required for this proposition, I woul 
fefer to the judgment of Shadi Lal, J. 

now Ohief Justice Sir Shadi Lal) in 
Sie Shah v, Emperor (1) The fact 
that the petitioner when asked to explain 
his possessionof the animal gave an ex- 
plantion which has not been held to be 
Batisfactory is not sufficient ground for 
his conviction. His grievence is that he 
was asked to prove his innocence instead 
of the prosecution being required to affirma- 

(1) 33 Ind. Oas, 600; 41 P. W. R. 1915 Cr; 17 Cr. L. 
4.08; 62 P, L, Ri 1016, . 
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tively prove his guilt is a real one. Under: 
conviction and .' 


these circumstances the 
sentence must be set aside and I direct 
that the petitioner be set at liberty. ; 
(OBL Revision allowed. 


ALLAHABAD HIGH COURT. 
Orvir. Revision No. 256 or 1927. 
January 30, 1928. 

: Present:—Mr. Justice Dalal. 

CHEDU SINGH-—PraINTIFE—À. PPLICANT 
d versus 

JAGAN NATH PRASAD— DEFENDANT 
OpeosiTe Parry. E 


Promissory note —Note executed simultaneously with 
loan—Claim for money lent, whether maintainable. 


Where a debt may be proved independently of. 
the promissory note,that is, without the assistance . 


of the promissory note in evidence, the plaintiff 
may be given an opportunity to produce. such proof, 


and on his satisfying the Court as to the loan he. . 


will be entitled to à decree. 


It is not necessary for the application of this rule . 


that the promissory note must have been taken sub= 
gequent to the advancement of the money. 
am Sarup v. Jasoda Kunwar (1), followed. 

Civil revision from an order of the Judge 
of Small Cause Court, Fatehpur. 

Mr. Kailas 
cant. " 

Mr. Jwala Prasad Bhargava (for Mr. Uma 
Shankar Bajpai), for the Opposite Party. 


Chandra Mital, for the Appli- - 


JUDGMENT.—It is apparent that the | : 
attention of the Judge of the Court of. 


: Small Causes was not drawn to a Hench 
ruling of this Courtin the tase of Ram 
-Sarup v. Jasoda Kunwar (1). The learned 
Judge appears’ to have held the wrong view 
that a, plaintiff can fall back upon a claim 
for money lent only where a promissory 


“note was taken subsequent tothe advance- 


ment of the money. The case-law enjoins 
no such reservation. Where a debt may ba 
proved independently of the promissory nots, 


that is without the assistance of the promise . 


sory note in evidence, the plaintiff may ba 
given an opportunity to produce such proof, 


and on his satisfying the Court as to thé: 


loan he will be entitled to a decree. 


The learned Judge decided the case of | 


a wrong view oflaw. I, therefore, set aside: 


the decree passed by him and remit the 
suit tothat Court for a trial on the merits 


in accordance with principles of law- 
Costs here and hereto. ` 


enunciated above, 
fore shall abide the result. - ; 
| ANA, Deeree set aside, 

] Case remitted, 
(1) 13 Ind, Cas, 138; 9 A, L. J. 12; 34 A, 158, 
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Abad|—Proprietor purchasing house from non-pro- 
prietor—Suit by proprietary body for possession— 
Decree, form of—Rights of vendee proprietor. 

A proprietor can occupy a portion of the abadi 
and build a house on it. But if such a proprietor 
instead of building it himself purchases from a non- 
proprietor the superstructure built by him, his posi- 


tion is not worse in any way. Therefore, in a suit 


for possession by some members of the proprietary 
body against a proprietor who has purchased a 
house from a non-proprietor, a decree for removal 
of the materials from the site cannot.be passed. L 
Rasa Nixes v. DAULAT RAM, 29 P, L. R. 292; A. I. R. 
1928 Lah. 530 183 


Abuse of process, See O. P. 0.,1908,8,115 141 


Account books, non-production of, See PARTNER- 
BHIP 873 


Aots—Goneral. 


Aor 1860—XLV. See PENAL Cops. 

——- 1867—IIL See PUBLIO GAMBLING Act, 

—— 1869—IV, See Divorog Act, 

—— 1870—VIL. See Court FEES ACT. 

—— 1871—I. See OarrLE Trespass ACT. 

—— 1872—1. See EvrpENOB AOT. 

—— 1872— 111, See SPEOIAL MARRIAGE AOT. 

—— 1872—IX. See Oonrraor AOT. 

—— 1877—I. See Spzorrto RELIEF AOT. 

-—— 1878—XI. See Arms AOT. 

—— 1879—X VIII. See LEGAL PRACTITIONERS ACT. 

—— 1881—XX V1. See NEGOTIABLE INSTRUMENTS AOT, 

—— 1882—1V. See TRANSFER or PROPERTY ACT, 

—— l882—V. See BASEMENTS ACT. 

-——— 1887—IX. See PROVINOIAL SMALL Cause Counts 

AOT. 

— 1890—VIII. See GUARDIANS AND Warps AOT, 

—— l690—IX. See Karuways ACT. 

——. 1894—]. See LAND ACQUISITION AOT. 

—— l898—V. See ORIMINAL PROOEDURE OODE. 

—— lsU9—l1I. See STAMP AOT. 

—— 1908—V. see Givi, PROOBDURE CODE, 

——- 1908—1X. See LIMITATION AOT. 

—— l908—XVI. See REGISTRATION AOT, 

—- 1909— 111, See Prestpency Towns INSOLYENOY 
A 


oT. 
—— 19138 — 11, See Orrrora, TRUsTEES AOT. 
——- 1913—VII. See COMPANIES AOT. 
——- 1914— VIII. See Motor VEHIOLES AOT. 
——- 1920—V. See PRoviNOIAL INSOLYENOY AOT. 
—— 1920—XIV. See  OHARITABLE AND  RALIGIOUS 
1 Trusts Aor. 
—— 1923—Xl. See Income Tax Act. 
—— 1s23—X XX. ‘See SPEOIAL MARRIAGE (AMENDMENT) 


AOT. 
—— 1934—VI, See ORIMINAL TRIBES AOT, 
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Acts—Bengal. 


Act 1885—VIIT, See BgNeAL TENANOY Aoi. 

—— 1887—XII. See Bencar, N. W.P. AND AssAM 
Civin Courts Act. 

—— 1911—V. See CarouTTA IMPROVEMENT ACT. 

—— 1923—11I. See OancuTTA Muntorpan Act, 


Acts—Blihar and Orlssa, 


—— 1908—VI. See Onora NAGPUR Tenanoy AOT. 
——- 1920—VI. See Onora NaaPUR Tananoy (AMEND« 
MENT) AcT, 


Acts—Bombay. 
—— 1878—V, See Bombay Exoiss Act. 
—— 1888—1IIL See Orry or Bompay MUNIOIPAL Aor, 
Acts—C, P. 
— 1917—IIL. See O. P. Land REVENUE AOT. 
— 1020—1. See O. P. Tenanoy AoT. 
Acts—Madras. 


—— 1888—III. See Mapnas Pottop Aor. 
—— 1908—I. See MADRAS Estates LAND AOT, 
—— 1920—V. See MADRAS DISTRICT MUNIOIPALITÍES 


Act, 

-— 1920—XIV. See Mapnas Locar, Boarns ACT. 

—— 1922—V. See OovRT FEES AOT AS AMENDED HY 
MADRAS AOT. 

—— 1925—I. See Mapras HINDU RzLIG10U8 HNpows 
MENTS ACT, 


“Acts—Punjab, 


——.1883— XX. See PUNJAB District Boarps Act. 


Qc 1887—XVI. See PUNJAB TENANOY AOT. 


——— 1912—V. See COLONIZATION or GoveRnitent 
Lanps (PUNJAB) Aor, 

——- 1918—1. See PUNJAB PRE-EMPTION Act, 

—— 1918—VI. See PUNJAB Courts Act, 

— 1926—XI. See PUNJAB BORSTAL Act, 


Acts—U, P. 


——- 1869—I, See Oupzg ESTATES AOT. 

—- 1899 --111, See U. P. CounT or Warps Act, 

——- 1901—II. See AGRA TENANCY ACT. 

— 1903—I. See BunpELKHAND ENoUMBERED ESTATES 
AOT, 

—— 1910—IIL See Oupu Estates (AMENDMENT) AOT, 

—— 1912—Vl. See U. P, PREVENTION of ADULTERA- 

TION ACT, 
—— 1816—II. See U.P, MUNIOIPALITIES AOT, 
—— 1922— Al, See AGRA PRE-EMPTION AOT. 


Regulation, 


Reg, 1893—V, See Sonrnan PARGANNAS Justiog Rus 
' QULATION, ; 


glk en e 


Di )^ ‘> = 
Adjournment. See Pracrioz 612 
Administration. See Bunuzsg BupnpuisT Law 809. 


Adverse possession. See-HussAND AND wmE.435. 


— Acquisition of 4 hereditary irusteeship by , 


prescription. 


Ín order that a trustee may prescribe for “here. : 


- ditary trusteeship, it is necessary that he must have 
‘prescribed for that particular form of title; A` 


person who has acquired title ad a meré trustee - 50 A. 404 


cannot subsequently acquire the title of a here-. 
ditary trustee by merely asserting it in proceedings 
in Oourt. M Promar PILLAI v, -Linaam Iver, I. L, T. 40 
Mad.:16; A. LR. 1928 Mad. 268 .. 199 
—— Presumption froin draft Record of Rights— 
* Draft’ Record, admissibility of» = = 
An entry of possession in the Resord of Rights must 
be presumed to be-based on actual possession. 
The draft Record of Rights cannot be used as evi- 
dence of the presumption of correctness of the entry 
made therein but is admissible in evidence for the 
purpose ofshowing the nature ofthe entry made im 
the earlier proceedings before the final publication: 
Pat Harpzo Narayan Sineu v. Karin SINGH, A. I. R. 
1928 Pat. 353 ge 5 417 
Symbolical possession, effect oj, on. adverse 
possession. ~.: e; GNE QC ME WC 
Giving of symbolical possession under . O, XXI, r- 
35 (2), Oivil Procedure Code, stops adverse possession 
from running against the party who has been given 
such possession: L KUNDAN LAL v. Gauri Mat, A. IR: 
1928 Lah. 719 ` ae ~- ~ 396 


Agra Pre-emption -Act (Xi of 1922), 88.4 (3), 16 
—Pre-emption based partly on uhammadan Law 
and partly.under Act—Losa of right under Muham- 
madan Law —Right under Act, whether extinguished 

c —Partial . pre-emption—' Entgled .to -.pre-empt, 
meaning of — Land, whether. includes buildings. 

A pre-emptor ‘cannot be: allowed. to -pre-empt & 
part only of the properties sold. ... ..-- —  - - 

Where a pre-omptor whose. claim for pre-emption 
with regard to à portion of the properties .gold. ia 
based on Muhammadan Law has disqualified himself 
from pre-empting that part ofthe property by not 
having made the necessary demands, he cannot be 
allowed: -to--pre-empt the remaining -portion - even 
though his .claim to -pre-emption eo far as that 
portion is ‘concerned is based on the Agra Pre-* 

emption Act.» . o> | . 

. The language-of s. 16 of the Agra Pre-emption Act 

has not altered the law-in thie respect. zd g 
Under the Agra- Preemption Act land includes 

buildings standing upon it. Butin ordérto be pre- 

emptible such buildings must also be sold along 
with the land to which they are attached. A ABDUL 

Kuan v. NHAKIRA BIBI, 25 A. L. J.1061; A. I. R. 1928 

Al, 194; 50 A.348^ . ^ 7. B87 
—— $, 12—Sale to uncle—Sister's right to pre- 

- ampt—'Nearer heir'—‘Descended from the common 
ancestor'—Pre-emptor, on same footing as Aendee— 
‘Right to pre-emption—Division of property. oe 

- “A here a vendée is on the same footing ~as the pre= 
emptor thereis no right of pre-emption at-all and the 
property cannot be divided between them, The 

Agra Pre-émption Act, 1922,has not altered the law im 

this respect. thes da 

The expression ‘the. common ancestor in s. 12 (8) 
ofthe Agra Pre-emption Act means: the - nearest 
common ancestor. A sister of the vendor is, therefore, 
entitled fo pre-empt where ihe vendees are hig 
paneles, 
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Agra. Pre-emptlon Act—concld. 

. Unders.12(3) ofthe said Act preference on the 

ground of nearer relationship is not confined to rival 

suits only. - MES T 
A sister of a deceased Muhammadan is not a ‘nearer 


AnpuL Raoor, 20 A. L. J. 180; A. I. R. 1928 All. net 
13 

—— $.16. See Acra PnE-EMPEION Aor, 1922,a. 
—7418) 573 


Agra Tenancy Act (I! of 1901), 8. 47—Joint ten- 
- anis—Agreement to‘ enhance rent. with. some. 

tenants alone, validity of—Payment of illegal rent, 
"effectof. . : ï 

When there'are two joint tenants: of a holding the, 
rent of the holding cannot be enhanced by ‘an. 
agreement entered into between the landlord and 
one of the tenants. | - > > i 
- A guit for the recovery of rent has always. a 
frosh cause of action and the payment of a higher rent 
in previous years, if such rent is not lawfully leviable, 
does not bar a subsequent plea thata lower rent 
alone is payable. A TUNGAL v. OHANDRA Buan, L. R. 9 
A. 63 Rev.; A. I. R. 1928 All. 214; 12 R. D. 169 703. 





s, 79—Ejectment of tenant -by member- of, 

proprietary body—Suit for recovery of possession— 
- Jurisdiction -of Civil Court. Wan ae 

Section 79 of the Agra Tenancy Act applies only to a 
case where the entire body of landlords, when there 
are more than one landlord, or one of them on behalf 
of the entire body, ejects a tenant. If only one 
landlord out. of several ejectsa tenant, such ejects 
ment is merely a trespass, and a suit for recovery of 
possession by the tenant against such landlord can 
be brought in the Civil Court. A Bzraso v, MAULADAD. 
Kuan, L. R. BA, 35 Rev.; A. I, R. 1928 AIL, 206; 12 R, 
D. 114 : 132. 


— 





$8,154, 177 (e)—Suit under s. 154—Quese 
tion of title raised in suit and in appeal 

Appeal to District Judge, competency-of. : 

A District Judge has jurisdiction to entertain an 
appeal in e suit under s.154 of the Agra -Tenancy 
Aet where the question of proprietary. title -has been 
in issue in the Court of first instance and is a 
matter in issue in appeal. A RAHMAT v. GANBSEI LALy 
L. R. 9 A. 61 Rev.; A. I. R. 1928 All. 264; 12 R. D. 69 


a 733 
Amendment, See. Lerrers Patent (Map.) al, 13 413 


Appeal, See Or. P. C.. 1898, s. 250 (3) 617 

See INTERPRETATION OF, STATUTES 75 . 
Course of appeal, determination of. — . 

The course of appeal is determined not by what 
the Court should have done but what the Court did 
or purported to do. L Karam Nawaz v. RUKNA, 29 P, 
L. R. 270 . 400 


Appeal to Privy Council from interlocutory 
orders. See O, P. 0,1908, O-XL,n.l 7 -348 
Arbitratlon—Award' must be as final .as-possible— 
- Award for- partition by metesiand bownds— Award. 
merely determining shares, validity of —Construction 
in favour of validity— Award containing ultra vires 
provisions— Power .of Court to délete such provisions- 
and order rest to be filed. H 
The rule that. arbitrators are bound “to pass a final: 
order and if they fail to do so, the award is liable to 
be set aside only means that they are required tg 


— 





heirf'than his uncle. A Asurar BIBI v. MUBAMMAD————— 
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Arbitration-—oonold. 


pass an award which is as final as the nature of 
things will admit. 

An award which is passed on a reference requiring 
the arbitrators to determine the shares- of the parties 
in an immoveable property and to partition the same 
by metes and bounds between them but which 
simply declares the shares of the parties, as owing 
to certain circumstances, a partition by metes and 
bounds is not possible, is a valid award. 

In construing an award, the Oourt will make 
every reasonable intendment and presumption in 
favour of the award being a final, certain and 
sufficient termination of the matters in dispute. 

Where there are some provisions in an award 
which are in excess of the powers of the arbitrators, 
it is open to the Court, when they are severable, to 
delete those provisions and to order that the rest of 
the award be filed, S KoruMAL v. JEYRAMDAS, A. I. R. 
1928 Sind 144 : 791 


Award—Reading letter marked without 
prejudice before rejecting it, whether misconduct 
—Validity of award—Civil Procedure Code (Act V 
of 1908), Sch. II, para. 15. 

The mere fact that a letter marked without pre- 
judice was tendered to an arbitrator and was read 
by him before he rejected it as evidence is not a 
sufficient ground for setting aside anaward. B B. 
Das & Oo.v. BRoAcH ELEOTRIO BUPPLY & DEVELOPMENT 
CoaporaTion Lip, 30 Bom. L. R. 90; I. L. (T. 40 Bom, 
40; A. I. R. 1928 Bom. 55 18 

Failure to decide objections—Revision—Civil 

Procedure Code (Act V of 1908), s.. 115. 

Failure to decide the objections raised to an award 
isa materialirregularity on the part of the Court 
justifying interference in revision. L BABU v. Md 
Arms Act (XI of 1878), s. 27—Notification per- 

mitting Sikhs to possess kirpans—Sword-stick, 

whether kirpan. 

A sword-stick isnot a kirpan within the meaning 
of the notifieation issued by the Governor-General 
under s. 27, Arms Act, which excludes kirpane 
possessed or carried by Sikhs from the operation of 
the prohibitions and directions contained in that 
Act. Y RANDHIR SINGH v. EMPEROR, A. I. R. 1928 Lah. 
239; 29 Cr. L. J. 425; 10 A. 1. Oz. R. 81 596 


Bengal, N.W. P. and Assam Clvil Courts Act 
(XII Of 1887), s. 38—-Judge in charge of case up to 
framing of issues, competency of, to hear appeal 
from decree. 

Section 38 of the Bengal, N. W. P. and Assam Civil 
Courts Act, 1587, does not prohibit a Judge of an 
Appellate Court who wasin charge of asuit only up 
to framing of issues from trying an appeal from the 





decree passed in the suit by his successor. A Gainpa. 


v. HAZARI Lar, 25 A L, J. 1024; A. I. R. 1928 All. 96 


704 
Bengal Tenancy Act (VII of 1885),5. 50. See 
EvipxNOM Aor, 1872, ss. 32, 34 883 


-— —— $$. 105, 106—Agreement by tenant to pay 
higher rent—Application for enhancement, whether 
concludes landlord from re-agitating rateof rent— 
Jurisdiction to correct Record of Rights 
Upon an application unders. 105 ofthe Bengal 

Tenancy Act for enhancement of rent, a Revenue 

Officer has no jurisdiction to correct an entry in the 

Record of Rights, 

Where the tenants have agreed to pay a higher rent, 


GENERAL INDEX. 
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Bengal Tenancy Act—contd, 


the rate of rent is not concluded against the land- 
lord by reason merely of his having made an appli- 
cation under s.105 of the Act. C BHABESH CHANDRA 
BANARJEE v. SHYAMA SUNDARI Desi, A. I. R. 1928 Cal. 
399 255 
| 8.148A—Rent-decree—Tests—Suit primarily 

for plaintiff's share of rent—Alternative prayer for 

whole rent if defendant objects to separate payment 

—Deecree, whether rent-decree. f 

The testas to whether a suit has or has not beer 
properly framed under s. 148A of the Bengal Tenancy 
Act is whether the suit is intended to bea suit for 
the entire rent or not. Ifthe suit is intended for 
the entire rent due and not merely a suit for tha 
plaintiff's share of the rent only, then the suit would 
fall under s. 148A ofthe Bengal Tenancy Act and 
the decree made in it would be a rent-decree. To dis- 
cover whether a case does or does not satisfy thig 
test if is necessary to look at the plaint itself, 

A suit which is one primarily for the plaintiff's 
share of rent alone and not for the whole rent of 
the tenancy is not a suit under s. 148A of the 
Bengal Tenancy Act, even though there isa prayer 
in the plaint that if the defendants object to pay the 
plaintiff's share of rent separately, then the share 
due. to his co-sharers may also be included in tha 
plaint. C Rama NATH PARUI v. Harish ORHANDRA Biswas, 
A. I. R. 1928 Oal. 347 

8. 167—Benami  purchase—Real owner's 
right to give notice—' Purchaser', meaning of. 

A person who has purchased property benamiin 
&nother's name is entitled to give notice under s, 167 
of the Bengal Tenancy Act. The word ‘purchaser’ 
in the -said section does not necessarily mean ‘certifi 
cated purchaser’, C ak ae Ouanpra MAJHI v. PRATUL 
OuaNDRA Guoss,22 O. W. N. 759; A. I, R. 1928 Gal, 





448 585 
BII of Lading. See Maririuy Law 196 
Unseaworthiness—Damags to goods—Con- 


dition as to notice of damage—Maintainadility of 

suit without giving motiee—Implied and express 

condition of seaworthiness. 

Where the loss complained of by a charterer ig 
due to unseaworthiness, then the shipowners are 
not entitled to claim the benefit of any of the special 
clauses in the charterparty or the Bill of Lading, and 
any conditions as to notifying the damage or 
stipulating that notice of damage should be given 
within a particular time òr of a similar nature, 
cannot defeat the right of action, unless there is in 
the Billof Lading or charterparty an express clause 
aa to unseaworthineas 

Where goods are shipped on board a ship there 
is an implied condition of seaworthiness which forme 
the basis of the contract, and where there is a 
breach of that condition and loss arises on that 
breach the shipowners cannot rely upon the special 
conditions of the contract. But where the charter- 
party or the Bill of Lading contains an expresa 
condition as to unseaworthiness, this expreas con- 
dition will be taken to override the implied con- 
dition. B Burson F. R. Josut v. ELLERMAN (rr 
Lrvzs Lin, 30 Bom. L. R, 145; A. I. R. 1928 Bom. 113; 
32 D. 327 477 


Bombay Excise Act (V of 1878), $. 43, cls, (a), 
(f)——Criminal Procedure Code (Act V of 1898), 
5. $6— Possession of illicit liquor and possession of 
dppürahis for manufacturing |, liquor, ` whether 
distinct offences—Separate sentences, legality of f 


ote 
-" Bombay-Exelse Act—concldi -` 


' The offence of possessing illicit liquor and the 


' _ offence -of possessing apparatus for manufacturing 


‘such liquor, are quite distinct offences for which 


.Separate :sentences can be passed.’ B . EMPEROR v. 
; PANDU AVAOHIT Burt, 30-Bom. L. R. 378; A. I. R. 1928 
“Bont, 141; 29 Or. L. J. 412; 52 B.977; 10A, I. Or. R. 
114 ` jp ae "b: -512 
Bombay High Court (Orlglnal Side) Rules, r.13. 

: "See OFFIOIAL TRUSTEES AOT, 1913 - 495 
———— Tr. 393 to 490, See O. P, O., 1908,0. XXI, 
R. 72A. - ; ' 794 


‘> -Bundelkhand Encumbered Estates Act (lof 


FM 


1903), 8s. 6, 10 (2). See OonTRAOT Aor, 1872, s. 11 
H E 0.5 . 136 
Burden of proof— Document registered —Incorrect- 
ness of recital, burden of proving. z aa 
. .Wherea party has admitted a fact. in ‘a registered 
document executed by him, it isfor him to prove that 
the admission therein is incorrect. L SEORETARY oF 
STATE FOR INDIA v. HAKIM Stson, A. I. R. 1928 Lah. 698 
Mq im z Lo ` BE | 374 
‘Burmese Buddhist Law—Divorce—Desertion by 
- husband: for the ‘requisite period—Ipso facto 
dissolution of marriage tie. ; 
Provisions of the Burmese Law dealing with such 
# serious “matter ‘as the severance of the marriage 
ka IM be strictly construed and fully complied 
- Quae.— Whether'on the ‘correct interpretation of 
' B. 17 of the Book of Manugye, when thehusband or 


.' wife has left the home, the marriage is automati- _ 


cally put an end to by the fact of the husband's 
omitting to send the wife anything - for threé years 
or one year, as the case may be, or whether there 
must 'be.-some further act ofvolition showing an in- 
tention to determine the marriage relation, such as 
, Ye-marriage or a suit for divorce. É 
. The Judicial Committee left the question open, 
observing, at the same time, that it only arose- under: 
the express terms of the  seoiion where there had 
. been desertion on the one side or the other and failure 
‘on the part of the husband to provide the wife with 
any- maintenance for the specified period. P.O Ma 
Saw Kin v. Mauna Tun Auna Gyaw, A. I.R. 1928 


P, O. 8; L L. T. 40 Rang. 14; 32 C. W. N. 429; 54 M. L.. 


J. 468; 6 R. 79; 47 O. L. J, 577; 27. L. W. 830 345 


< Inheritance—Righte of- co-heirs—Suit for 
. partition, whether lies—' Partition suit’, meaning 
' of—Right of co-heirs-for division, whether recurring 
right—Dismissal of suit for administration for 
~ default—Subsequent suit for partition, maintains 
ability -of—Civil Procedure Code (Act V of 1808), 

D. I1, r. 2,0. TX, v. 8. 


A Burman Buddhist heiris not, entitled to mains’ 


iain a- partition suit, in the strict sense of the 


X word, His suit must be one for division of inherit- 


ance, that is,a suit forthe due administration of 
the estate of his ancestor. ; m ia v 

` The estüte of the ancestor in the caseof Burman 
Buddhists vests in “the heirs immediately on the 
death of the ancestor, but not collectively or jointly. 
The fractional part of the estate to which each is 
entitled becomes vested in éach of them and each 
is entitled to claim a division of. that share and 


nothing more, An heir cannot be deemed to be, with: 


his co-heirs, a joint owner or joint tenant of the 
property nor is he entitled to joint possession of the 
property with them, 


INDIAN ABEB, 


N intending” to work it 
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Burmese Buddhist Law—coneld. 


.. Whena suit by a Burman Buddhist heir for the. 
: division of the inheritance is-dismissed for default, 
he is debarred by the provisions'of O. 1X, r. 9, Civil 
"Procedure Code, from instituting a fresh suit for 
-partition of the inheritance on the same cause of . 
action. . 

The right of a Burman Buddhist heir is not a 
„continuing or recurring right but one which veste in 
him on the death of the ancestor. - ras . 


A suit is one for ‘partition’ strictly so-called >on] 
where the plaintiff seeks to convert his joint owner- 
ship and joint possession of the wholé property into 
separate ownership and -separate possession of a 
portion of the property. Therefore, & partition suit 
‘Ties only when the plaintiff and the defendant have 
(1) unity of interest or title in the property sought 
to be partitioned; and (2) unity of possession. R 
Maune Ba Tu v. Ma TügT SU, 5 R. 785; A. I. R. 1928 
Rang. 73 : 809 


Calcutta Improvement Act (V of1911) See 
LAND ACQUISITION ACT, 1894, B. 23 (3) 251.. 


Calcutta Municipal Act (II! of 1923), ss. 385 
:. (15, 488 (1), (2)—0 fence under s. $85 (1j—Intention 
. to use electricity, necessity of — Continuing to’ work 
. mill after conviction, whether continuance of offence 

—Second conviction, legality of. J : 

The "petitioner set up a flour mil in a room 
by electricity without the 
previous permission of the Municipal Corporation 
and~ was Convicted under s. 385 (1) read with s. 488 
(1) of the Calcutta Municipal Aet on the 30th" March, 
1927, Hé continued to work the mill from the Ist April 
onwards and for this he was prosecuted for having 
cominittéd ‘an offence under-s. 385 (1) read - with 
s. 488 (2) of the Aet and was sentenced to a daily fine 
of Rs; 10: . EN S MA: NAVES aru - 
' Held; that the working of the mill from the Ist 
April onwards did not amount to a continuance of the 
ofience mentioned ins. 385 (1) ofthe Act inasmuch 
as matters had passed beyond the stage of intention 
touse electricity and that the conviction was, there- 
fore, illegal. C MURALIDHAR ham NARAYAN v. CORPORA+- 
TION oF UALOUTTA, 32 O; W. N. 091; 29 Cr. L. J. 861; ^ 
A. 1. R. 1928 Oal. 387; 10 A. IL Cr: R 7 ~ 241: 


Carrlers—Carriage by Steamer and Railway 
- Delivery to Steamer Company—Risk Note in favour 
- of Railway—Suit for damages for non-delivery— 

Railway, whether necessary party—Production by 

Steamer Company of ‘clear receipt’ from Railway, 
` effect of. : 

A consignment of articles was despatched to the. 

laintifisfrom a steamer station. The last part of 
journey had to be made Ly rail, the place of 
destination being a Railway Station. The Risk Note, 
in respect of the goods was executed by the senders 
in favour. of.the Railway Company. The plaintiffs. 
sued the Steamer Company towhich the articles 
were delivered for damages for non-delivery of a 
part-of the consignment. ‘lhe Steamer Company pro~ 
duced a ‘clear receipt’ from the Railway Company to 
whom the articles were delivered by them: 

Held, that the suit could not, under- the circum. 
stances, be proceeded with in the absence of ihe 
Railway Oompany and that the plaintifis could not 
recover from the Steamer Company as the latier had 
produced a ‘clear receipt’ of the gonda from the 


Vol, 108] 


Garriers—~concld, 


Railway Company. G Mangan Omas» BAGMALL v. 
River Stras NaviaaTION Oo., Lrp., A, T, R, 1928 oe 
490 


Qattle Trespass Act (| of 1871),8. 22—Com- 
pensation, whether can be granted without being 
claimed in complaint. 

It is competent to a Magistrate to award com- 
pensation under s. 22 of the Cattle Trespass Act, 
even where it has not been claimed in the com- 

laint. M KOLANDAI CHETTY v. PERUMAL Kavonpay, A. 
. R. 1928 Mad. 369; 29 Or. I. J, 325 80 


Cause of action. See O. P. O., 1808, O.II, r.8 ` 


613 
C. P. Land Revenue Act (l! of 1917), 5.188 (2). 
See C. P. Tenancy Aor, 1980, s. 13 878 

s. 188 (2) (a)—Co-proprietor selling village 
share—-Occupancy tenant of sir held im severalty 

—Suit for rent by vendee, whether maintainable— 

S 188 (2) (8, scope of. 

Where aco-proprietor of a village sells his share 
to & third party and becomes an occupancy tenant 
of his sir land held in severalty, such an ex-proprie- 
tor is the tenant ‘of his vendee and the vendee ig 
primarily entitled to claim the rent and not the lambar- 
dar. Seotion 188 (2) (a) ofthe O. P. Land Revenue 
Act does not exclude the co-sharer concerned, in such 
& case from demanding rent from the tenant. N RAPU 
v. SANTOSH Rao, A. I. R. 1928 Nag. 229 790 

Protected thekadar—Rights of other members 
of the family—Tenure impartible and inalienable. 

The tenure of a protected thekadar under the 
O. P. Land Revenue Act, 1917, is impartible 
and inalienable, but though the theka is made 
impartible by Statute, the Act contemplates that it 
may nevertheless be the joint property of the 
thekadar and his family. 

[The rights of the other members of the thekadar's 
family discussed.] P C Raaawan SINGH v DARBAR 
Srneqw, A. I R. 1928 P. C. 96; 54 M.L. J. 576; 97 L. 
W. 763; 55 C. 725; I. L. T. 40 Cal. 175 365 


C. P. Tenancy Act (I of 1920), s. 13—Occupancy 
holding—Surrender to one co-sharer—Suit for joint, 
possession by another co-sharer—Contribution for 
costs of acquisition, whether necessary—Transfer of 
occupancy land, whether void or voidable—C. P. 
Land Revenue Act (II of 1917), e. 188(2), whether 
enabling. 

A co-sharer is bound to contribute to the costs of 
acquisition before he is entitled to a decree for 
joint possession of an occupancy holding of which & 
surrender ora transfer has been taken by another 
co-sharer. 

The provision contained in 5, 188 (2) ofthe O.P. 
Land Revenue Act isonly an enabling one and a 
transaction of the kind: contemplated in s. 13 of the 
O. P. Tenancy Act enures until it is set aside in the 
method laid down in the said provision and the 
following section. It is not void ab initio but merely 
voidable. N MAHADEO v. BUDHARAM 878 
S, 65, whether applicable to sub-tenants. 

The tenure of a sub-tenant is governed by the 
terms as settled between him and the tenant from 
whom he holds and not by s. 65 ofthe C. P. 
Tenancy Act and a sub-tenant cannot claim suspen- 
sion nor remission of his rent, merely because his 
Jandlord may so.claim it under the section. N JAGAN- 
wath v. Laxmi Bar, A. T, R. 1928 ‘Nag. 149 881 
Sch, Il, Art, 1—Lessee df "absolute occupancy 
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tenant—Art,.1, whether applicable—Right to joint 

possession— Limitation. 

Article 1 of Sch. II ofthe O. P. Tenancy Act is 
applicable to the lessee of an absolute occupancy 
tenant, as the lessee is the person who holds land 
of the tenant and is, or, but fora special contract, 
would be, liable to pay rent to him. g 

Article 1 of Sch. II to the O. P. Tenanoy Act 
applies alike to claims for exclusive as joint possese 
sion when right to such joint possession is denied by 
a co-owner. N GANESH PRASAD v. BHAWANI PRASAD, A, 
I. R. 1928 Nag. 178 785 


Charitable and Religious Trusts Act (XIV of 


1920), s. 3. See Trust 98 
Chit fund. See Contraor Aor, 1872, s. 74 319 
See LIMITATION AoT, 1908, Sog. I, Art, 75 786 


Security bond by bidder—Default in payment 
of future instalments—Swit by subsequent successful ` 
bidder to enforce security, maintainability of— 
Stakeholder, whether agent of future successful 
bidders, 

Where a bidder in a kuri chit transaction who hag 
executed a security bord to the stakeholder for tha 
payment of future subscriptions makes default it ig 
not competent to a subsequent bidder to sue him 
for enforcing the terms of the bond. The proper 
remedy of the subsequent bidder is to sue the stake- 
holder for the administration of the kuri, 

Where a successful bidder in a kuri chit executes 
& security bond in favour ofthe manager or stake- 
holder ofthe chit fund in respect ofthe payment of 
his future instalments, the true view to take is to 
regard the security as taken by the manager as a 
trustee for all persons who are then or mey there- 
after become interested in the security. Though 
the security is by nafhe to the manager and he is 
entitled to enforce it himself because itis given to 
him, heis not to have the beneficial interest of the 
enforcement of the security since it is for the 
benefit of others who may have to be ascertained and 
determined according to the circumstances. 

There cannot be in law an agent of a principal not 
in existence nor yet ascertained. 

If a trustee who is bound to collect the funds for 
the benefit of beneficiaries “ails to do so, he com- 
mits breach of trust and the p-oper procedure ig 
to have the defanlting trustee removed and have 
another trustee appointed or to sue for the ad- 
ministration of the trust by the Court. M Kupxansy 
TIMMARSA Par v. KANJARPANE BUBBA Rao, (1927) M, 
W. N. 721; A. I. R. 1928 Mad. 256 404. 


Chota Nagpur Tenancy Act (VI of 1908), ss. 
46 (4),139, 189A—Jurisdiction of Civil Court. 
—Under-raiyat for indefinite term— Notice to quit— 
Suit for ejectment in Civil Court, maintainability 


of.. 

Clause (4) of s 46 ofthe Chota Nagpur Tenancy 
Act must be strictly construed and does not apply 
to tenancies of indefinite duration which have been 
determined by operation of law. 

A landlord who seeks to eject an under-raiyat for 
an indefinite term upon whom he has served a 
notice to quit is not entitled to apply to the Deputy 
Commissioner under s. 46 (4) of the Act and is, 
therefore, entitled to institute a suit for this pur- 
pose in the Civil Court. - ~~ $ 

Sections 139 and 139A of the Chota Nagpur Ten- 
ancy Act bay the institution of civil suite for eject- 
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ment of under-raiyats only where theclaim made by 
the landlord falls within the purview of s. 46 (4) of 
the Act. 

There is no general rule of law that no raiyat 
ean bring a sult for ejectment of his under-ratyat in 
the Civil Court. Pat Curva Sanu v. BUDHAN. BAHUN, 
A. I. R. 1928 Pat. 232 i 887 


$8, 63,-21 5—Appeal from order under s, 68 
—Determination of forum, whether governed by 
Criminal Procedure Code or s 215. 

Ordera under s. 63 of the Chota Nagpur Tenancy 
Act fall within the purview of s. 215 of the Act and 
are appealable to the officers mentioned in s, 215, and 
not tothe officers to whom appeals would lie under 
the provisions of the Criminal Procedure Code. Pat 
KRISHNA PRASAD SINGH v, EMPEROR, 29 Or. L. J. 420; 7 
Pat. 491; A: E, R. 1928 Pat. 370; 10 A. I. Cr. R. 154 








: 556 
ss. 139, 139A. “See Onora NAGPUR TENANOY 
Aor, 1908, s. 46 (4) ; 887 





$.215. See Onora Nagpur TmaNANOY Act, 
1908, s. 63 556 


Shota Nagpur Tenancy, (Amendment) Act 
(V1011920) s. 181A— Decree for arrears of rent— 
Assignment of decree—Land not assigned—Assignee, 
whether entitled to execute decree as personal decree. 
A decree for arrears of rent obtained by a land- 

lord under the Chota Nagpur Tenancy Act cannot 

be executed by an assignee of the decree even asa 
money-decrea, where the landlord's interest in the 

Jand has not vested in the assignee. Pat NavaAMAT 

RAM-PUJARA Lap, v. LAL RAMESHWAR NATH Sua DEO, 

G Pat. 807; A. I. R 1928 Pat. 144; 9 P. L. T. 678 432 


City of Bombay Municipal Act (1Il of 1888), ss. 
3,162, 485—Service of notice by Municipal 
Authorities—Service on person collecting rent on 
behalf of owner, validity of —Servant of the family 
of the owner’, ‘owner,’ meanings of. 


Section 485 of the City of Bombay Municipal Act 
vonfers on the Municipal Authorities wide powers for 
effecting service of notice onan owner or occupier 
of premises. 

A parson who collects rent on behalf of a family 
and to which the family is entitled, isa servant of 
the family of the owner within the meaning of s. 485 
of the City of Bombay Municipal Act and service effect- 
ad on him under sub-cl. (b) of the section is a proper 
gervice under the Act. É 

Such. a person is also an ‘owner’ as defined in 
B. 3 of the Act and service upon him would fall 
within sub-cl. (a) of s. 485. B MUNICIPAL CORPORATION 
or BOMBAY v. CHARANDAS VassongI, 30 Bom. L. R. 169; 
_A. I. R 1928 Bom. 104 488, 


Civil Procedure Code (Act V of 1908), s. 2 (12) 
—Mesne. profits—Trespasser letting out land to 
tenants—Liadility for mesne profits, extent of. 


A person who is in wrongful possession of land is 
bound to pay mesne profits on the basis as if he 
were in direct.possession of the land, where there 
is no evidengesto show that he could not cultivate 
the land himself sor that the land was in the posses- 







sion of tenants whén he entered upon it. C BARADA 
OHARAN Sex v. BANKAKBAHARI Das, A. 1. R. 1928 Cal. 
474 wea Ta Bh 584 


- 8, 9— Jurisdiction of, Civil Courts—Burden 
of proving euster—Colenisation of Government 
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Lands (Punjab) Act (V of 1912) ss, 19, 24, 88—Sutt 
by occupancy tenant against trespasser—Juris- 
diction of Civil Courts 
A, an oceupany tenant under Government, of land 
in an areato which the Colonization of Government 
Lands (Punjab) Act had been applied, issued a notice 
of ejectment through a Revenue Officer against B 
who was in possession of A's recorded tenancy. B 
sued successfully in a Revenue Court to set 
aside the notice of ejectment on the ground that 
he was not a tenant under A, A then sued B in 
a Civil Court for possession as against n trespasser, 
B pleaded that he was a partner in A's tenancy by 
rivate arrangement between him and A and that A 
en transferred to him all the occupancy tenant's 
rights in the land in suit : ; 
Held, that the Civil Court had jurisdiction to hear 
the suit. ; 
It isan indisputable proposition of law that Civil 
Courts have jurisdiction to entertain all suits of a 
civil nature except those the cognizance of which 
is expressly or impliedly barred and it is forthe 
party who seeks to oust their jurisdiction to es~ 
tablish his contention. L ALI MUHAMMAD v. HAKIM, A, 
I. R. 1928 Lah. 121; 29 P. L. R. 396 - 748 


-— — 8, 11—Res judicata—Code exhaustive on 
mattere it deals with— Competency to try subsequent 
suit. 

Civil Procedure Code, like any -other Code, must 
be taken to be exhaustive of the matters on which 
it deals. 

Inorder that & decision in a suit may operate as 
res judicata it is necessary that the Court deciding 
it must have been competent to try the subsequent 
guit. L HussAiN SHAH v. GHULAM NABI SHAH 623 

s, 11— Res judicata— Competency of Court— 

Arbitrary valuation of second suit, effect of. 

`A party cannot be permitted to get rid of the 
rule of res judicata by an arbitrary valuation of the 
second suit, or by enhancement of the claim. A 
Tamiz-UN-NIsga BIBI v. MOHAMMAD HUSAIN, 25 A. L. J. 
1035; A. I. R. 1928 All. 127; 50.4, 306 462 


—— s. 11, Expls. IV, Vi—Res judicata—Inter- 
pleader suit—Omission to set up claim— Con- 
structive res judicata—Decision agatnst adoptive 
mother as to validity of adoption, whether binding 
on subsequently adopted son. . 

A person died leaving a number of widows. One 
of the widows adopted & son after his death. Inan 
interpleader suit between the claimants to the 
estate to which this adopted son was alsoa party, 
the other widows did not dispute either the factum 
or validity of the adoption and the adoption was 
upheld. One of the widows, subsequently adwpted 
another son. In a suit by this second adopted son 
for recovery of the estate on' the ground that the 
first adoption was invalid : ] . 

Held, (1) that the decision in the interpleader suit 
operated as res judicata and that it was not open to 
the plaintiff to challenge the validity of the former 
adoption. s 15 

Tf in a litigation ina competent Court a decision 
is obtained against the adoptive mother to the effect 
that she possessed no authority to adopt, that deci- 
sion would be binding upon the adopted son even 
though he may have been adopted cnly subsequent 
to that decision. O ABDUL HALIM KHAN v. SAADAT Aut 
Kuan, l Luck. Cas. 733; A L R. 1928 Oudh 155 817 
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- s. 11, Expl, Vl, s. 92--Provisions of s. 92, 
Civil Procedure Code, mandatory—Suit not claiming 
any relief specified in sub-s. (1) of s. 92—"Such 





urther or other relief" construed ejusdem generis: 
— Relief against third parties—Prayer for declara- ` 


tion that property is wakf—Rule of res judicata 

in representative suits—Compromise deeree—Amend- 

ment of plaint without Advocate-General's sanction, 
effect of. 

The Legislature has not enacted that all suits 
founded upon any breach of trust for publie pur- 
poses of a charitable or religious nature, irrespective 
of the relief sought, must be brought in accordance 
with the provisions of s. 92, Civil Procedure Code. 
On the contrary, the intention of the Legislature 
clearly was that only suits claiming any of the 
yeliefs specified in sub-s (1) should be instituted in 
conformity with the provisions of s. 92, sub-s, (1). i 

Under the Oivil Procedure Oode of 1908, a suit 
which prays for any of the reliefs mentioned in 


8.92 of the Code could only be instituted in ‘accord-’ 


ance with the provisions of that section. 

The words “such further or other relief" in cl. (A) 
of sub-s. (1) of s.92 of the Code must, on general 
principles of construction, be taken to mean relief of 
the same nature as cls. (a) to (g). 

Section 92 of the Civil Procedure Oode of 1908 was 
mot intended to enlarge the scope of s. 539 of the 
earlier Code by the addition of any relief or remedy 
agaiust third parties, i e., strangers to the trust. 

The Legislature did not intend to include relief 
against third parties in cl (h) under the general 
words “further or other relief ". 

In a suit brought under s 
declaration that the property in suit is wakf property 


and not the personal property of the defendants, is. 


a prayer for relief not covered by the section. 

Quare. — Whether the broad proposition enunciated 
in Jenkins v. Robertson (1) as explained by Vaughan 
Williams, J. in In re South American and Mexican 
Co. (2), namely, that “persons instituting & suit on be- 
half of the public have no right to bind the publie by 
a compromise decree, though a decree passed against 
them on contest would bind the publie", is applicable 
in India to suits of a representative character falling 
within the purview of the Oivil Procedure Code, 1908, 
s. 92, as read in the light of s. 1l, Expl. VI of that 
Code. - 


Where a plaint in 
Oivil Procedure Code, 


a suit brought under s. 92, 


adding strangers tothe trust as defendants and by 
prayers for relief not covered by s. 92, such amend- 
ments change the nature of the suit, which thereupon 
ceases to bs one of a representative character. P C 
AnpuR RAHIM v. ABU MAHOMED BARKATALI, 9 P. 
L. T.65; IL. T. 40 Cal 19; A. I. R. 1928 P. C. 16; 
17 L. W. 339; 32 O. W.N. 4182; 26 A. L. J. 464; 54 
M. L.J. 609; 55 O. 519; 30 Bom. L. R. 774; 48 O. T.. 
J. 55 pe: 361 
s. 19—Decree against wrong legal represen- 
. tative—Subsequent suit against true legal represen- 
' tative, maintainability of. 

The institution of a suit and obtaining of a decree 
against 2 wrong person as legal representative of 
another is not a bar to the institution of a, sub- 
sequent suit on the same cause of action against the 
real legal representative. Pati NANUBATI y. BHAIO 
Onavpary, A. I, R. 1928 Pat. 262 ' 558 
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1908, with the sanction ofthe: 
Advocate-General, is subsequently amended, e.g. by: 
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- 8. 13—Res judicata —Suit in French Court 
in respect of office of trusteeship—Trust with pro- 
perties situate and trusts. performable “in British 
India—Trust with properties entirely in: such 
territory and trusts to be performed partly in British ` 
India and partly in such territory—French Court, 
whether Court of competent jurisdiction—Decision, ` 
whether res judicata in British India—“Court of 
competent jurisdiction,” meaning oy —International 
Law—Foreign Court—Jwurisdiction in respect. .of ' 
title toimmoveable property.. 2. «L7 - 
A decision in a Foreign Court ‘in . respect of: 
devolution of the office of trusteeship in respect .of: 
charities whose properties are all situate in’ British . 
India and which areallto be performed in British 
India cannot be regarded as one.by a Oourt of com- . 
petent jurisdiction soas to. make it res judicata ‘in: 
a Court in British India. ae ue gt 
Where, however, a single deed of trust cdmprises’ 
roperties .entirely within the jurisdiction ofthe: 
"oreign Court and, the major portion. of thé.trust. 
ig to be performed in theforeign territory and no 
separate appropriation of the income of the. trust. 
properties to the charities in British India and 
in the foreign territory is possible, a decision of the. 
Foreign Oourtin respect ofthe trusteeship must be 
régarded as one by a Court of competent juriediétion 
and binding on British Indian Courts RU A esr 
All rights over, or in relation to,” immoveable’ 
property are ordinarily governed by the law of the 
country where the immoveable is’ situate’ anda 
judgment of a Foreign Court touching sugh:immove- 
able will not operate as res judicata, ` KE an 
Per Srinivasa Ayyangar, J.—Section 13; “Olvil Proz 
cedure Code, is not confined to suits instituted, by 
plaintiffs on foreign judgments and applies to defend- 
ants ag well. AO ME E 
The expression “matter directly adjudicated upon” 
in s. 13 should be held to include the right set-up. 
but limited only to the particular relief: granted “or 
refused. : See 
The jurisdiction referred to in s.13 is- nof loeal 
or munieipal jurisdiction under the Civil Procedure 
Code, but jurisdiction according to the principles of 
private International Law. pou gera ap 
A single trust comprehending properties situate 
within various sovereignties is not unlike a córpora- 
tion for legal purposes and there is no ‘reason or 
principle why such a trust should not for purposes’ 
of jurisdiction also be regarded as having or acquir- 
inga domicile, " s . 
e expression "Oourt of competent jurisdiction" 
in g.13, Civil Procedure Code, should: tor ones 
of actions relating to the recovery of the office of' 
trusteeship, be held to refer to Courts of the country 
which have jurisdiction in what may be called the 
genie onan trust. - 
ere the entire trust property is in itish - 
India and the performance of the snnt Nu. ers 
the trust should be regarded as a trust of British. 
domicile or subject to the jurisdiction -of British 
Courts, and the office of trusteeship should be regulat-> 
ed only by British Law. M OHOCKALINGAM », . DURAI. 
swat, A I. R. 1926 Mad. 327; 54 M. L. J419; L'LL. T 
40 Mad. 219; 51 M. 720 j 2305. 
ss. 18, 21—Territorial — jurisdiction— 
Objection not raised in trial Court —F'resh suit to. 
set aside decree for want of such jurisdiction 
whether maintainable. : A 
An objection as to want of local juriediction must 
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be taken at an early stage in the trial Court and 


cannot ‘be raised for the first time in a Court of 
-collateral jurisdiction in a subsequent anit between 
ae ame pees 2 | : 

e village in dispute was at one time situated on 
tho north side of Ganges inthe District of Ballie in 
the United Provintes. The river subsequently chang- 

“edits course and the village formed itself on the 
south side of the river in District Shahabad in Bihar 
and Orissa. A suit for ejectment of the tenants of 
the village was instituted in the Ballia District. The 
defendants raised no objection as*to want of local 
paises either before the trial Court or in appeal 

ut instituted a separate suit in Shahabad District for 
a declaration that the decree passed by the Bhallia 
Court was void for want of jurisdiction: 

Held, that the suit was not maintainable in view of 
the provisions of ss. 18 and 21 of the Civil Procedure 
Code. Pat Dircopan Rar v. KesHo Prasap Sinan, 7 
Pat. 216; A. I. R. 1928 Pat. 394- 321 


8. 20—Suit for dissolution of pa ip— 
J'urisdiction— Cause of action. Kapara 
,4À suit fora dissolution of partnership and rendi- 
tion of accounts can be entertained at the place 
Where the contract of partnership was. entered into 
even if the business of the partnership is carried on 
in another district, L Harxtsuyn Lar v, Rams Dag 51 
= s. 20, Expl. 2, 0, XXIX, r. 2—Companies 
' Act (VII of 1918), 8. 277—Foreign Company— 

Mode of service of summons. 

‘The mode of service provided by O. XXIX, r. 9 
ivil Procedure Code, may be availed of only in 
cases where there is no mode of service provided 
by any other Statute. Service of summons on 
Foreign Companies having a place of business in 
British India must be effected in accordance with the 
Provisions of s. 277 of the Companies Act and not 
under O. XXIX, r.2, Civil Procedure Code. | 








Under O. XXIX, r. 2, Givil Procedure Code, service- 


on the employee of the agent of a 
Vno aeui i l ; 
e expression "the place where the i 
carried on business" in cl. (b) of r.9 ae ^O XXIX 
Oivil Procedure Code, refers to the principal place of 
business of the Corporation in British India, S 
Astatio STEAM NAVIGATION Co, LTD, v, TRIBHAWANDAS 


Corporation is not 


& Oo., A. I. R.1928 Sind 111 660 
———-— $, 21. See C. P. O., 1908, a. 18 321 
8. _35—Costs—Discretion—Reasons for 





. Madden S trial of suits— Separate costa 
: normal circumstances, the Court has i 
the Civil Procedure Oode, a wide diseretion. cr 
awarding costs, but when a discretion is exercised 
of allowing greater or less costs than are normally 
applieable;to a particular guit, the Court ought to 
mpanio me Ped for n Passing such an order in 
order to show t there been ac i i 
othe pee onscious exercise 
ere cases are tried together for th 
convenience, if each case stends or falls on Mene cs 
and there i8 no joint or common interest, Rnle XI of 
the Civil Cireular has no application and Separate 
sot of costs has to be allowed. N VENKAT Rao v 
COLLECTOR oF NAGPUR, A. T. R. 1998 Nag.171 "740 
Sm S. 47. See TRANSFER OF Property Aor, 1882 
8. ' 7 





xu 17 
— 8. 47— Liquidato: of decree-holder — Bank: 
- buying property at auction, sale—Suit to avoid 
sale, maintainability of, 
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_necessary to make out two matters: first, 
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A suit by a Judgment-debtor for declaration that 
the sale of his estate in execution was null and 
void, inasmuch as the auction-purehaser who was the 
liquidator of the decree-holder Bank, was incompetent 
to bid for and purchase the property under the 
Company Law, is barred under the provisions of 
8. 47, Civil Procedure Code. L BANK or UPPER INDIA 
v. FirzHoimes, A. I. R. 1928 Lah, 666 606 ` 


S, 47— Party removed from record whether 
party . to suit—Matters adjudicated by Court there- 
after, fresh suit in respect of, whether barred— 
“Arising between parties to suit," meaning of. 

For the purpose of making good an objection on 
the footing of s. 47, Civil Procedure Code, it is 
that the 
person who comes in as plaintiff in the subsequent 
Suit was a party to the suit in which the decree 
was passed within the meaning of s. 47 ofthe Code 
and secondly, that the subject-matter of the suit 
wasone relating to the execution, discharge or 
satisfaction of the decree in the previous suit. 

The expression “arising between the parties to 
the suit” in s. 47 contemplates their having continued 
to be parties to the suit, at any rate,up to the 
stage at which the question arises. 

That alone can be regarded as relating to the 
execution of a decree which is concerned with 
carrying out the provisions of the decree, and if the 
Court deliberately sent a party out and refused to 
make him any party to the adjudication which it 
might make in the action, then any title or right 
which he may have to set up and which the: Court 
refused toadjudicate upon cannot be regarded as 
coming under the expression "execution of the 
decree" ` 
- Per Anantakrishna Aiyar, J.—A party whose name 
has been removed from the record before the passing 
of the decree ig nota party to the suit within the 
meaning of s. 47, Civil Procedure Oode. M Narra- 
PERUMAL PILLAI v. SAKUL HAMBD Manacavan, (1927) M 
W. N. 905; A. I. R. 1928 Mad. 276; 54 M. L. J. 721: 28 
L. W. 146 406 
8,55—Surety bond yor filing insolvency 

petition—Thirty days time, whether computed from 

date of filing of petition or acceptance of bond. 

A surety bond executed under s. 55, Civil Pro- 
cedure Códe; becomes operative only from the date 
when it is accepted by the Court and not from 
the date when it is filed in Court, unless there is 
something clear on the document to show that the 
partise contemplated the possibility of a lesser time 

eing allowed for the filing of the schedule. M 
MUTHUKATHAN AMBALAGARAN V. GoPINADA Ivzn, 54 M, L, 
J. 267: (1928) M, W, N.47; 51 M. 161; 27 L. W. 662; 
A. I. R. 1928 Mad. 469 .68 
— ——— s. 60 —Rent not yet due, whether liable 

to attachment —" Debt," meaning of. 

Rent which has not yet accrued due is not a debt 
at all and cannot be attached in execution of a 
decree under s. 60, Civil Procedure Code. | i 

Per Mukerji, J—The word ‘debt' as used in s. 60 
ofthe Civil Procedure Code must be confined toa 
debt in the ordinary sense of the word, that is to 
Say, an existing debt. A LACHMAN v. JARBANDHAN, L. 
R.9 A. 47 Rev.: 26 A. DL. J. 253; A.I. R. 1928 All. 
193; 12 R. D. 104; 50 A. 507 ‘ 229 
66—Benami purehase—Promise to re- 
specife rerfcimancc—Con- 








-—— —— s, 
conveu—Claim for 
siderqtion for promise. 


` up the 
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Certain property was put up for auction salo by 
the Collector in execution of a decree obtained by 
the zemindar against the sub-proprietors thereof for 
&rrears of revenue, and on the 98th October, 1907, it 
was knocked down to the defendant for Rs. 3,810 of 
which Rs.1,000 was paid at once and Rs. 2,810 on 
the 12th November, 1807. The sale was confirmed in 
due course on the 5th December, 1907, and sale certifi- 
cate issued to the defendant, who was put in possession 
by the officer of the Oourt on the 5th June, 1908. 
The present suit was instituted by the plaintiff on 
the 27th October, 1919, on the allegation that he was 
the real purchaser, that both the sums which made 
purchase-money were found by him and that 
the defendant was his agent in the matter of the 
purchase, and though instructed to purchase the 
property in his, i. e, the plaintiffs, name, had pur- 
chased itin his own. The plaintiff also alleged that 
before the balance of the purchase-money, viz, 
Rs. 2,810 was paid by the defendant into Court, the 
defendant wrote hima letter dated the 4th Novem- 
ber, 1907, promising to convey the property to him 
whenever asked to do so. The defendant denied 
plaintiff's allegations in toto, and the plaint- 
iff failed to establish the case set up in the 
plaint, namely, that the defendant had purchased 
the property in his own name and contrary 
to the directions given to him by the plaintiff. 
The basis of the plaintiff's case now being that 
the defendant's name was entered in the sale 
certificate with his (i. e., the plaintiff's) consent : 

Held, by the Privy Council, (concurring with the 
Courts below) that this was tantamount to the pur- 
chase being benami, and the plaintiff was precluded 
by s. 66 of the Civil Procedure Code, 1808, from 
claiming the property on the ground that the defend- 
ant was not the real purchaser, 

With regard to the plaintiff's claim for specific 
performance of the agraement evidenced by the 
defendant's alleged letter of 4th November, 1907, 
their Lordships of the Judicial Committee were 
inclined to agree with the Court of Appeal in India 
that the aforesaid letter was not a genuine docu- 
ment, and, in any event, thelr Lordships held that 
the plaintiff's claim for specific performance failed, 
inasmuch as such promise as there was in the letter 
was not supported by any consideration. P C BALARAM 
v. NakTU, A. I. R. 1928 P, 0. 75; 54. M. L. J. 462; 47 
C. L. J. 418; 24 N. L. R, 59; 30 Bom, L. R. 821; 27 L. 
W. 807 11 


8. 66— Purchase by manager of joint Hindu 
family in stranger's name—Property allotted to 
member on partition—Suit by member against 
benamidar, maintainability of. 

Where the manager of a joint Hindu family pur- 
chased certain property in a Court sale in a stranger's 
name, and one of the members of the family to whom 
the property was subsequently allotted in a parti- 
tion sued the benamidar for possession of the pro- 

erty : 

E ROT that the suit was barred under s.66 of the 

Civil Procedure Code. A Ram Rup TELI v. KHADERU 

"Tant, 26 A. L. J. 245; 50 4.512 130 


s. 66—Suit by real owner against third 
parties, maintainability of. 

The principle of s. 66 (1) of the Oivil Procedure 
Oode cannot be invoked in a case where the real 
owner seeks for a declaration of his real title against 
some one who does not claim under a certificated 
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purchaser. C Anwas OHANDRA Mazar V. PRATUL 
OnaxpRA Guosg,92 Q. W, N. 759; A. I, R. 1998 on 
448 


8, 92—Limitation Act (IX of 1908), s, à— 
Suit under s. 98—Avpeal filed in time by plaintiffs 
—Papers returned but not represented—Fresh 

apers filed by other | worshippers—Limitation— 

Dila Hatenston of time, 

A suit under s. 92 of the Oivil Procedure Code 
in respect of a temple is a representative action 
filed on behalf of the plaintiffs and the general body 
of worshippers. An appeal presented in such a case 
by the plaintiffs is likewise for the benefit of the 
temple and the general body of worshippers. The 
fact thatthe worshippers are not on record by name 
would not make any difference; they are constructively 
parties bound by any decision that may be passed in 
the appeal just as if they are parties named in the 
cause title of the memorandum of appeal and, there- 
fore, they are entitled to see that the appeal ia 
properly presented and a proper adjudication ig 
made in the appeal on the merits, 

Where an appeal was properly presented by tke 

laintiffe against a decree in a suit under s. 92, O. P. O., 
But the papers were returned for some defect and wag 
not represented by the plaintiffs on account of some 
improper motive and other worshippers after the 
expiry of the time for filing the appeal, presented 
fresh papers with fresh stamp: 

Heid, (1) that till the Appellate Court passed 
ordera upon the appeal petition presented in time, 
the appeal should have been treated as pending 
for the purposes of any application the other wor- 
shippers might make and in that view there was no 
question of limitation and it was merely a case of 
excusing delay in representation which could be 
done under the rules; i 

(2) that, even ifthe application by the other wor- 
shippers amounted to fresh presentation, the delay 
ought to be excused under s. 5ofthe Limitation Act. 
M KUMARASWAMI ASARI v. LAKSHMANA GOUNDAN, A. I, 
R. 1028 Mad. 456; 54 M. L. J. 629; 28 L, W, 279 298 


S. 92 -Suit for scheme—Temple and kattalai 
properties, single scheme for, whether can be 
framed—Appointment of additional trustees— 
Power of Court to vary terms of original deed of 
trust. ; 

There is a well-recognised difference between the 
properties belonging to anidol dedicated absolutely 
to it, which form the properties ofthe temple, and 
the kattalais or subordinate trusts whereby pro- 
perties have been endowed by worshippers for 
special objects very often with special trustees to 
administer the trust . 

Where a suit is filed for framing a scheme, 
separate schemes must be framed for the temple 
and kattalai properties inasmuch as under a single 
scheme for both sets of properties there is real 
danger of the kattalai properties being diverted to 
the general use of the temple. : 

Although in cases of disputed succession to 
hereditary trusteeship or in cases where the office 
of trustee is to be filled up owing to the death or 
removal of a trustee, the terms of dedication or the 
usage followed, must receive every consideration and 





‘are not to be departed from except for any cogent 


reasons, yet for the proper administration of trusts 
and the prevention of abuses or opportunities for 
breaches of trust, the interest of the institution 
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ought to be the prime factor, and where in a duit 


: under s. 9270f the Oode for the framing of a scheme, 


n 


the interests of the “institution demand it, there is 
nothing to prevent the Court from appointing 
additional trustees in the € : e 
under the terms of the deed of foundation so long 
ng the rights of the members ofthe family to take 
part in the management can be given due effect to 
without detriment to the interests of the institution. 
~ Mhe Court has, therefore, power to vary the terms 
of the original trust as to devolutions of trusteéship 
or the usage of the institution of trust if in the 
opinion of the Court: it ig necessary in the interests 
of the temple to make such a variation and the trust 
will suffer by a rigid adherence tothe terms of the 
grant or the usage . of the institution as regards the 
appointment of trustees. M _PANOHANADAM PILLAT v. 
Parvati AMMAR, (1927) M, W. N. 405; A. I. R. 1928 
Mad. 955 ' ` : . 649 


S. 92—Trust—Oreation ust by 
widow—Recognition of trust even after- widow's 
death by trustees in possession—Hstoppel of trustees 





of public | trust by. 


INDIAN OABES, 


bn of a sole trustee . 


against denying validity of trust—Trust, whether. 


geases on widow's death—‘Persons interested’, 
. meaning of— ltesidénts of place—Right to restin 
- ehuttram. 


judicata. E DENS 
_ Where ‘a widow in possession of her husband's 


building—Sufficieney of interesi—Suit in 
respect: of charity—Fraudulent withdrawal—Res.- 


pret dedicated them to a trust, and even after 


er death the trustees in possession recognised the 
existence of .the'"trust and acted on, it; — s 

Held, in a suit-under s. 92, Civil Procedure Qode, for 
yemoval. of the trustees, that it. was nob com- 
petent to the trustees in “possession to deny that 
there was a subsisting valid trust or to contend that 
the trust came to an, end on the death of the widow, 

Where ina suit under s. 92, Civil Procedure Code, 
nt respect of a chuttram charity, | all the plaintiffs 
Were residents ofthe place in-which the chuttram 
was situated; and, though the charity was largely 
for the feeding of poor persons and it. was not shown 
that-any. of the plaintifis had received food in the 


- institution, it appeared that all the plaintiffs! were 


ho would be entitled to receive food in 
Peet ohuttram under the terms of the original trust- 
deed if they so wished, and there was also a chuttram 
building which could be and was used by the plaint- 
i taying in: : ams f 
VB i tea abe plaintiffs had sufficient interest in 
the, trust within the meaning of 8.92, Oivil Pro- 
ire Code.- ' "OMM 
i i interested in a public trust are not bound 
by the ‘proceedings ‘in .& previous suit under s. 92, 
ivil Procedure Code, 
een whioh is withdrawn fraudulently by the then. 
plaintifis. M Pronar PILLAI v. LiwcAw, IYER, L L.T. 
40 Mad. 16; A. I. R. 1928 Mad. 268 , 7 199 


-8, 99—Misjoinder of parties, reversal of 
decreé on ground of —Jurisdiction. : 
Under -the provisions .of s 99 of the Civil Pro- 

cedure “Code it isnot competent to an Appellate 

Court td e¥erse the decree passed by the trial 

Gourt on-thé mere ‘ground of misjoinder'of parties 

and causes of action, more especially, when there is 

no.finding by the Appellate Court that such mis- 





in which no decision is arrived . 


joinder has affected the merits :of case or the juris- ` 
diction of the Court. M EprcA Osanna v. Kanrrat- 


Rgonr, (1928) M, W. N, 83° 544 


. (1908. 
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9. 100. See O. P. O., 1908, s. 1o i 238 
$.100— Punjab Courts Act (VI of 1918), a. 41 
— Second appeal—Erroneous exclusion of evidenca: 
. —Finding of fact, disturbance of, z ` 
A finding of fact arrived at by excluding from- 
consideration a piece of documentary evidence on: 
the erroneous ground that the document is ih- 
admissible for want of registration is liable to be 
set aside in second appeal. L ALI MunamMap v. RAMLA, 
29 P. L, R. 287 d 191 


————— $. 100—Second appeal—Finding of fact 
partly based on inadmissible evidente—Interference, ` 
A finding of fact which is partly based upon evi- 

dence not legally admissible is liable to be assailed. 








in second appeal. L HAKIM ALI v. AMRIK Sinau 264 ` 


'5. 102~—Suit of Small - Cuuse nature—- 
Return of ploint by Small Cause Court—Trial ag 
~ regular suit —Decree—Second appeal. 


Where the nature of the suit’as-disclosed by the: | 


plaint is clearly one which makes the suit cognis- 
able bya Small Cause Court and the subject-matter: 
of the suit is below Rs. 500 in- value, no second: 
appeal lies even though the plaint is erroneously 
returned by & Small Cause Court and the suit is 


tried as a regular.suit. O BHAGWAN DIN v. JAWAHIR. § 


O, W: N. 240 898- 


— —— $8. 104, 115,151, O., XXI, rr. 90, 92,0. 
. XLII, r. 1 (]) —Dismissal of objections to execution 
. «ale—Second appeal—Auction-purchaser, «whether 
. necessary party—Dismissal of objections by Appellate 

Court for auctionpurchaser being not on .record—. 
. Revision—Remand under inherent powers-—Appeal. 
“Though an order under O. XXI, r, 92, Civil 
Procedure Code, cannot be made’ until the auction- 
purchaser has had notice of the proceedings, it is. 
not obligatory on the applicant to make the auction-. 
purchaser a party to the application. Nor is it neces-; 
sary that the notice to the auction-purchaser must 
be: served in a. particular manner or within & 
particular period, ra , 

An order disposing of objections to an execution 
sale under O. XXI, r. 92, Civil Procedure Code, is 


only appealable under O. XLIII, r. 1 (j) and. is, : 


therefore, not open to second appeal. | : 
Where a Couri rejects objections to'an execution 
sale onthe ground that the auction-purchaser wad, . 
not brought on the record within 30 days, it refuses 
to exercise jurisdiction vested in it by law and the. 
order ig open to revision. _ . : acs $ 
An order of remand under s. 151, Civil Procedure . 
Code, is not open to appeal. L Mant Gre v. HAZARI 
Gir,.J0 Lah. L. J. 161; A. I, R. 1928 Lah, 414; I. L. T. 
40 Lah. 130 391 


——— 8.109 (c)—Leave to appeal to Privy Council 
- —'Substantial question of law'--Interference in 
. second appeal with finding of fact, whether. ground 

for appeal Procedure Code (Act V of 1908); 
8. 100. - 
-* In order to enable a High Court to certify a case, 
in which the valuation is less than Rs. 10,000; as- a 
fit one for appeal to His Majesty in Council,’ the 


case should involve -a question of generál ‘import? `; 
ance, that is, one in-which the principle,- when .-. 


finally decided by 
Council will be of ‘benefit not only to the people ' 
who are direct]; involved in the litigation but to a 
considerable hod, of other people. .  - i ES 
The mhere#question whethera finding of fact by. 


eed dixe 


their Lordships -of the Privy... 


T 
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a lower Appellate Court was a good or bad find- 
ing, having regard to the provisions of s. 100 of the 
Civil Procedure Code is not in itself a substantial 
question of law. 

Leave to appeal is not a mere formality but a 
matter of great consequence. A RUOHOHA SAITHwAR v. 
HANSBANI. s A. L. J. 336; A, I. R, 1928 AIL 230. 238 

= — 8. 115, 

See ARBITRATION 604 

See O. P. O., 1908, 5, 104 391 


5. 115 —Erroneous order directing additional 
Court-fee to be paid—Revision—Interference. 

While the High Court would not generally inter- 
fere in revision under s. 115, Oivil Procedure 
Code, where an equally efficacious remedy is open 
to the party, the High Court would interfere where 
that remedy would entail unnecessary hardship on 
the party, involve multiplicity of proceedings, or 
would not give the party as complete amd efficacious a 
relief as interference with on interlocutory order, 
and the case satisfies the requirements of s. 115, Civil 
Procedure Code. 

Where a Court erroneously demands additional 
Court-fee and refuses to proceed with a suit, until the 
additional Court-fee is paid it fails to exercise a 
jurisdiction, as a party is entitled to have his case 
tried if he paid the Court-fees, and its. order ean be 
Tevised by the High Oourt under sg. 115, Civil Pro- 
cedure Code. : 

The mere fact that an appeal would lie later on, 
on the consequential orders passed by the Judge if 
the stamp is not paid, is no ground for refusing to 
entertain a petition under s. 115 to revise such an 
order. M KULANDAIPANDIOHI v. INDRAM RAMASWAMI, 
21 L. W 286; A I. R.1928 Mad. 416; 51M.. 664; 55 
X. L. J. 345 ` 539 


S. 115—Order refusing addition of party 
—Revision—Interlocutory ordev—' Case. decided’ 

An order disallowing an application for addition 
of parties is an interlocutory order and cannot, 
therefore, be interfered with in revision under 
b, 115 of the Civil Procedure Code. 

A mere interlocutory order does not amount to 
a ‘case decided’ within the meaning of s. 115 of the 
Code. A EquirABuB Trust Oo. v. Monammap HALIM & 
Oo., 25 A. L. J. 991; A. I. R. 1998 All, 97; 80 A. 276 














735 

~- $.115— Punjab Courts Act (VI of 1918), s. 44 
—Misconstruction ‘ef document —Revision— Inter- 
ference. : 
Misconstruction of a document is not a sufficient 
ground for interference in revision. L LagPAT RAI v. 
DaviatT RAM-BHANA Mar, A. I. R. 1998 Lah. 713. 373 


- SS. 115; 151—Another remedy open—No 
interferencein revision, ` > 
Munsif has jurisdiction to decide whether or 
not he would exercige his powers. under s. 151, 
Oivil Procedure Oode, and High Court would not 
interfere under s. 115, Civil Prócedure Code, when 
he has exercised his jurisdiction 'acéofdihg to law. 
High Court ought not to interfere in revision 
«where there: is another remedy open’ to the peti- 


tioner. Pat Mops Namarx Lar, v, KRISENA DAYAL Gir, 
9P.L. T. 659 - Net 804 


s. 115, 151, O. XXXII, r. 15—Application 

for appointment of guardian ad litem for alleged 

j lunatic—Duty of Court to hold independent inquiry 
—F inding in lunacy proceedings, effect of—Dis- 
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missal of application without enquiry—Abuse of 

process—Revision—Interference—Inherent powers. 

Where an application is made under O. XXXII, 
r. 15, Civil Procedure Code, for the appointment of a 

uardian ad litem for a party who is alleged to be a 
fanatis: the Court is bound to make an independent enr 
quiry as to whether he is, by reason of unsoundness of 
mind or mental incapacity, incapable of protecting his 
interests in the suit, even though it has been ad- 
judicated by a Court under the Lunacy Aot that 
he is not a lunatic. i 

Where a Subordinate Judge dismissed such an 
application without making an independent inquiry 
and relying solely on the finding in the lunacy pro- 
ceedings : 

Held, that there was an abuse of the process of 
the Court and the High Court was entitled to inter- 
fere with the order of dismissal and set it aside in 
the exercise of its inherent powers under s. 151, Civil 
Procedure Code, r ae 

The High Oourt can in the exercise of its inherent 
powers interfere with an order of a subordinate 
Court even though no ‘case’ has been decided. 

Inherent powers must be exercised with restraint 
and caution but they are intended to be exercised in 
suitable cases. A OHATAMBHUJ v. HARNANDAN Lat, 25 A. 
L. J. 1082; A. I. R. 1928 All. 108; 50 A. 335 141 


—85.115,152— Decree in accord with judg- 
ment, amendment of —Amendment of judgment— 
Revision from order amending deeree. 

Where a decree is in complete accord with the 
judgment it cannot be amended under ss. 152, Civil 
Procedure Code. Nor can a judgment be amended 
under this section where there is no.clerical or 
arithmetical mistake, or error arising from accidental 
slip or omission. 

Where a decree *rhich is in accordance with the 
judgment is amended under s. 152, Civil Procedure 
Code, the order amending the decree is open to revi- 
sion. L GunD1AL v. GANESH Das-Buacwan Das 737 


———$. 115, O. XVII, rr. 2, 3— Decision that decree 
was ex parte and not on merits—Revision—Juris- 
diction of Court to decide rightly or wrongly. 
Where a Court has jurisdiction to determine a 

question and does determine that question, it cannot. 

be said to have committed a material irregularity. 
because it has come to an erroneous decision. 
Where a Court set asidea decree on the ground 

that it was an ex parte decree underO XVII, r. 2, 

Civil Procedure Code, and not a decree on the merits 

under O. XVII, r. 3: i . 
Held, that the High Court would not interfere in 

revision with the order setting aside the decree even 

if the conclusion of the lower Court was erroneous, L 

Be: RAM-MAHTAB BINGH v. Mantas Hassan, A.I. R. 

1928 Lah. 427 61 


———— s. 115, O. XXI, r. 90, O. XLII, r. 1— 
Application to set aside sale for fraud— Fraud of 
decree-holder, whether sufficient —Second appeal— 
Erroneous decision that applicatien is barred— 
Material irregularity—Reviston—Interference. 

No second appeal lies from an appellate order 
passed on an application under O. XXI, r. 90, Civil 
Procedure Code, for setting aside an execution gale 
on the ground of fraud and irregularity. ‘The matter, 
however, may, ina fit case, be considered in revision. 

There is no rule that under O. XXT, r. 90, fraud 
tobe a ground for setting aside & sale, should be 
9 6 : 
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that of the purchaser. The fraud of the decrees 
holder would be sufficient inasmuch as the judgment- 
debtor desires relief not against the purchaser alone 
but also against the decree-holder. 

Where in proceedings to set aside an execution sale, 
the Conrt, after arriving at a conclusion in every way 
favourable to the applicants proceeded to hold 
erroneously that the provisions of s. 18 of t! o Timita- 
tion Act did not apply and dismissed the ar vlication : 

-Held, thatthe Oourt acted with mater‘al irregu- 
larity in the exercise of its jurisdiction and the 
High Court could interfere in revision. A JAGDEO v. 
DIM Kunwar, 26 A. L. J. 419; A. I. R. 1998 All. 

899 


— 8, 115, O. XLI, r. 23,0. XLIN, r. 1 (u)— 
Rejection of plaint set aside by Appellate Court ~ 
Appeal— Interference in revision. 

Anorder ofan Appellate Court setting aside an 
order of the Court of first instance rejecting a plaint 
and directing it to proceed with the trial ofthe suit 
on the merits is notan order under O XLI, r. 23, 
Civil Procedure Code, and is not appealable under O. 
XLITI, r. 1 (u) of the Code. P 

Where a subnrdinate Court holds that there is 
jurisdiction to hear the suit, the High Court has no 
jurisdiction to entertain an application for revision 
against sucn an order. L COTTON TRADING SYNDICATE 
Conrsrtaston AGENoy v. Marawa Mar-Smiv Rast Das 597 


8.115, 0. XLVII, r. 1—"Evidence", whether 
„includes oral evidence—Application for review on 
ground of discovery of oral evidence—Review— 
Refusal to hold enquiry—Revision—Interference. 
The word "evidence" in O. XLVII, r. 1, Oivil Pro- 

cedure Code, is not confined to documentary evi- 

dence but includes oralevidence e 
Where a Oourt refuses to hold nn enquiry into 

the facts relevant to the discovery of the new “ayi- 

dence" upon which an application for review is based. 
it acta with material irregularity in the exercise of 
its jurisdiction and its decision is liable to be 
interfered with in revision under 5.115 (e) of the 

Code. N LarosawD v. Tsipan ALI, A. I. R. 1998 Nag. 

919 439 

~= $, 144, See Minor 639 

8. 144 —Party obtaining possession under 
decree—Decree reversed in appeal—Restitution— 
Right to retain possession under different title— 
Senarate suit. 

Where a party obtains possession under a decree 
which is reversed in appeal, restitution must take 
place in favour of the successful party under s. 144, 
Civil Procedure Code, and a right to retain posses- 
alon under any other title must he determined by a 
separate suit. O Onannra Kunwar v. RADHA KUNWAR, 
50 W:N, 162; A. I. R. 1928 Oudh 208 111 


8, 144—Restitution—Litigation in respect 
of property in Receiver's hands—Power of Court to 
order restitution to rightful claimant. See Reoriver 
89 

S.145— Ezecution against surety, whether 
discretionary—Surety bond, enforcement of— 

Adjustment of decree, proof of. 

There is no authority for the proposition that a 145, 
Civil Procedure Code. is not mandatory and that 
the Court can in its discretion refuse to execute 
a deed against the surety or that it ceases to have 
power to proceed against the surety where it has 
once taken action against the judgment-debtor, 

















— 
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A surety bond in essence is no more thang contract 
for the ne performance of a certain thing and a party 
“u entitled to have that contract enforced by the Courts 
unless there is some reason why it should not be 
so enforced. . : 

Where an execution of i decree is Mu eame E 

rety, it is competent to him to prove an adj , 
L TEARAR Darr v Ram Sinan, A. T. R, 1928 Lah. 61; 
J. L. T. 40 Lah 135 376 
$8. 151. 

See O. P. 0, 1908, s. 101 391 
See C. P. 0,1908, e. 115 141, 804 


8, 151, O. IX, rr. 3, 4—Dismissal of suit in 
default by mistake of Court—Avplication | for 
restoration beyond  time—Inherent jurisdiction to 

re. 

À Court has inherent jurisdiction to restore & case 
dismissed for default where the dismissal was due to 
a mistake on the part of the Court, L Karu RAM v, 
Guazrra Ram, A.I. R. 1928 Lah. 534 603 


8.151, O XXI, r. 90—A»nlication to set. 
aside aale—Diemissal for default — Immediate 
appearance of anplicant—Application fov Mad 
—Inherent ^ power to  restore— Default 7 
annearance'. 

Where, when a judament-debtor who had applied 
for settine aside a sala in execution was called out 
by Court his Pleaders declared that they had no 
Instrnetions and the application was in consequence 
dismissed for default. and mede dd Qa he 

peared in Court and applied for restoration : 
eld. that there EA default of appearance, 
the order of dismissal should he taken as 2 mistaken 
oneand the Court had inherent nower to rescind it 
as laid down ina. 151 of the Civil Procedure Code. 

No orders of dismissal in default of appearance 
should be passed tilltheend of the day when a 
Court rises inasmuch as there can he no default 
till the Court rises for the day. A Ram SHANKAR*. 
Raw NARAIN, 26 A. L. J. 382: A. I. R. 1928 All. Mly 


——s 152, See O. P. C., 1908. s 115 737 
8. 152, scone and application of. . 
Section 159, Olivil Procedure Code, authorises a 
Court to correct not onlv clerical or arithmetical 
mistakes in judgments, decrees or orders but also 
errors therein arising from accidental slips or omis- 
minns, L Ratu Mar v. Maru Mat, A. I. R. 1928 Lah. 
636 622 


0.1, r. 6, O VI, r. 17, 0. XXII, r. 10— 
Assignment of interest bu plaintiff before suit— 
Suit by  assignar—AmnHeation bu : guigute or 
substitution as plaintiff —Order dismissing applica- 
tion —Apneal. ] i 
A sued B for the recovery of a certain sum £ 

money in January, 1923. Tt was brought out in 

evidence that a few davs hefore the institution of 
the suit A had assigned all his righta in respect 
of the amount sued, fo C. Tn 1925, another deed WAB 
executed by A to C confirming the original assign- 
ment deed and C apnlied in November. 1926, under 

T. r. IO and O. VY r.17 of the Code of Civil 

Procedure, to be impleaded as vlaintiff in addition 

to or in substitution of A The defendant con- 

tended that as there waa a comnlete assignment 
before suit, the subsequent deed did not amount ta 
any devolution of interest pending the suit and the 
applicant should not be made a party after the 
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period of limitation on the originalcause of action 
had expired. While this application was pending 
another application under O. XXII, r. 10, Civil Pro- 
cedure Code, was made. The Judge disallowed the 
applications and C appealed : 

Held, (1) that the order was not appealable in so 
far as it was one under O. I, r. 6 or O. VI, r. 17 of 
the Oivil Procedure Code; 

(2) that the facts of the case did not attract the 
operation of O. XXII, r. 10 of the Civil Procedure 
Code and that the appeal was not maintainable. A 
EqurrABLE Trust Oo. v. MOHAMMAD HALIM & Co, 25 A. 
L. J, 985, A. I. R. 1928 All, 20 699 


0.1, r, 8, application of, to partition suits. 

Order I, r. 8 of the Civil Procedure Code can be 
&pplied to defendants in a partition suit where their 
number is large. L BIR SINGH v. PIRTHI SINGG, A. I. R. 
1928 Lah. 693 720 
—————0O. |, r. 8—Suit against defendants as 

representing community—Omission to serve notices 

—Maintainadility of suit. 

Where the plaintiff framed his suit as a represen- 
tative suit, and asked for a decree which would be bind- 
ing not only on the defendants but also on the entire 
Hindu community and the Dharmsabha of Gaya, 
but took no steps to comply with the requirements 
necessary under O. I, r. 8 of the Civil Procedure Code 
to enable him to obtain such a decree: 

Held, that the non-compliance with the provisions 
ofO.l,r. 8, Civil Procedure Code, was fatal to the 
maintainability of the suit and the plaintiff, was not 
entitled to a decree declaring his rights as: against 
the Dharmsabha of Gaya or the entire Hindu commun- 
ity but there was no reason why he should not get 
a decree for what. it might be worth as against the 
defendants before the Court. Pat GOBARDHAN  MISSIR 
?. SHAMAKANT Lat, 9 P, L. T. 113; 7 Pat. 197; A. L R^ 
1828 Pat. 205 330 
O. Il, r. 2. See BunuEsE Buppurer Law 
809 

a Ol, t. 2, application of—Suit for pre- 

emption no bar to subsequent suit for redemption 

—Cause of action, meaning of-—Causes of action in 

pre-emption and redemption suits. 

The provisions of O. 11, r 2, Civil Procedure Code, 
only require thata suit shall include the whole of 
the claim with respect to one and the same cause of 
action and notthat every suit shallinclude every claim 
or every cause of action which the plaintif may 
have against the defendant at the time. A previous 
suit for pre-emption does not bar a subsequent suit 
for redemption under the provisions of O.ll,r. 2, 


Civil Procedure Code. 
A cause of action is a bundle of essential facts 








which a plaintiff has to prove in order to establish . 


his claim. A cause ofaction in a pre-emption suit 
is different from that in a suit for redemption. h 
JAIMAJA SINGH V. AskauR, A. I. R, 1928 Lah. 238;9 
Lah, 451 613 


— O, Il, f, 2—Court not deciding right of 
plaintiff to particular relief—Subsequent suit for 
such relief, whether barred, 

Wherea Court refuses to go intothe question 
whether the plaintiff is entitled to a particular 
relief or not and reserves it for determination in a 
future case, a subseqent suit for such relief is not 
barred by O. Il, r. 2, Uivil Procedure Code. M 
PEETHARAMA SASTRIAL V, DRBTHARAMA AYYAR 406 
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= 0. n, r. 4 as amended by Act (XXII of 1926) 
— Appeal', meaning 0f—'Pleader, definition of— 
Agent s authority to file appeal —Power-of-attorney 
construction of —'Pervi and jawabdehi,’ meanings of. 
The word ‘appeal’ in para. 3 of 0, III, r. 4, Civil 

Procedure Code, includes second appeals. f 
The word 'Pleader' in O. III, r. 4, Civil Procedure 

Code, must be read in its narrowest sense and the rulé 

applies to Pleaders and not to agents. ‘Therefore 

while a Pleader is competent under the amended rule 
to appear in all the stages of a suit including appeal 
and second appeal, an agent's authority to conduct 
the case ends with the decision in the original Court 
if His a rd authorises him simply to 

conduct the suit and does not i i 

iim to fle the apport specifically authorise 
The words "pervi" (prosecution) and “jawabdehi' 

(reply) in a power-of-attorney cannot be held to 

Cover and include the presentation of an appeal 

L Barwa v. Dawa Sinam, A. I, R. 1928 Leh. 733 513 


- O. ILI, r, 5—Notice to Pleader when amounts 
to notice to party. 

Notice toa Pleader must be considered notice to 
the party where the Pleader has neither intimated to 
the Court that he is no longer appearing in the case 
nor taken any steps to get his vakalatnama cancelled 
and the validity of such a notice is not affected by an 
endorsement made by the Pleader on the notice 
that service should bo effected on the Mukhtar. L 
Lat SINGH v. KARTARO, A. I. R, 1928 Lah. 426 62 
O. Vi, r. 17. See O. P. O,, 1908, O. ILn6 





699 
———— O, VI, r. 17. See LETTERS PATENT (MAD.), cl, 
13 414 


———— 0, VIII, r, — Evidence Act (I of 1872), s. 58 . 
—Plaint allegations in proof, how Far necessary 
—Ex parte cases—Procedure to be adopted. 

Under r. 5 of O. VIII of the Civil Procedure Code 
and s. 58 of the Evidence Act where the defendant 
l : to treat every 
allegation in plaint as proved, except any that in 
E discretion, it might require to be proved by evi» 

ence, 

In every ex parte case the Court must i 
whether there are any matters that buat te ee 
proved by evidence in addition to having been 
proved by the admission of the defendant and if it 
finds that there are, must state them definitely 
which can be most conveniently done in the form 





of issues. N BHUJANG Rao v. BaLrgau, A. I. R. 1998 
Nag. 165 879 
——— 0. IX, rr. 3,4, See O. P. On 1908, s, 151: 
- O. IX, r. 9. zum 
See Burmess BuppnisT Law 809 
See MORTGAGE 22 


———— 0. IX, r. 13— Defendant who file 
subsequently absent and declared ex pete do 
(ppear e er stage. ki 

en a defendant once files a written 

and then absents himself and in poseen a 

made ex parte, if he ufterwards appears and wants to" 

fight the suit, he should be allowed to come in at the 
stage at which the suit is. He should not be shut 
out altogether on the ground that he wag once 

mene ex parte. M ParrANNA v, NEELI OnETTY, 97 1, 

V. 361; A, 1, R., 1927 Mad, 1197; (1928) M, W. N. 103; 

EL AL 597 ' 897 
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T————- 0. IX, r. 13— Limitation Act (IX of 1908), 

Sch. I, Art. 164—Due service of summons—Ignorance 
^ of suit whether sufficient ground for non-appearance. 

When summons has been duly served under O. V, 
'r. 20, Civil Procedure Code, on a party to a suit, 
his ignorance ofthe suit is not &factor which would 
affect the dueness of the service or constitute suflici- 
ent cause for non-appearance within the meaning 


. - of O.IX, r.13, Civil Procedure Code. 


-such satisfaction or adjustment 


Itis only when summons is not duly served, that 
ignorance of the decree saves limitation under Art. 164 
of the Limitation Act. M  SUBRAMANIA IYER v. 
KnisuNASWAMI NAIDU as 753 


- O. Xlli—Objections relating to admission of 
, documents at late stage. ` ‘ 
Where parties have not made the non-compliance 
by the Court of the provisions of O. XIII, Civil Pro- 
cedure Code, a ground of complaint at the earliest 
possible - opportunity they should not be allowed 
to raise the point in second appeal L DauraT RAM v. 
BALLU, A.T. R. 1928 Lah. 704 ` 374 
-—— O, XVII, r. 2—Pleader reporting no in- 
_ structions—-Party present—Dismissal, whether for 
default of appearance. . : 
` Where a Vakil reports no instructions ina case, 





- -thè presence. of the party in Court and his ex- 


"pressing inability to go on withthe case resulting: 
in the dismissal of the suit would not take the 
inattér out of the category of dismissal for default of 
appearance within the meaning of O. XVII, r. 2, Civil 


— -Procedure Code. 


Where a Pleader says he is not ready to go on 
and does not go on, a dismissal following thereupon 
cannot be said to be anything else than a dismissal 
for default. M AuTHIMooLAN Piniez v. SEORETARY OF 
irate FoR INDIA, (1928) M.. W. N, 162; 27 L. W. 347 
54 M. L, J. 351 ; A A 897 


-——— Q. XVII rr. 2,3. See O. P. O., 1908, sı ns 


O., XX, ts 4&—Judgment of Small Cause- 
‘Court, requirements of. i ] 
The judgment of a Small Cause Court should 

convey some indication that the Judge has -applied 

his mind to weighing the evidence on the record and- 
the mere use of the words “issues not proved and claim 
be dismissed" does not fulfil the requirements of law. 

E Konpan Lat v, Surv DAYAL, 10 Lah. L, J. 248 386. 


— O, XXI, r.:2—Adjusiment of -decree not 
certified—Exeeuting Court, power of, totry question- 
‘of adjustment. - s XS MN 

& A Court executing a particular decree is barred by 
the: provisions of sub-r. (3), r. 2 of O. XXIof the. 
Code of Civil Procedure, from trying the question of 
the satisfaction or adjustment of the decree when 
has not been 
certified to the Court under sub-r. (1) or (2) of the - 
same rule. O Fatimunnisay. ASGHAR HUSAIN, 5 O, 
W.N. 68; A. I. R. 1928 Oudh 195; 3 Luck.170 105 
0. XXI; r,35 (2) See ADVERSE POSSESSION 
396 
O. XXI, r. 50, O. XXX, rr, 3,5, 6—Suit 
against defendants as partners of firm—Service on 
partners’ — ageni—"Individually", meaning of-- 
~ Decree, whether executable against partners without 
"leave of Court. |. : . 
The word "individually" in O. XXX, r, 6, Civil 
ocedure Code, is not synonymous with "in person." . 
Service effected on the authorised agent of the 
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partners is individual service on the partners and a. 
-decree passed against a firm after service -of notice 


on such agent can be enforced against the ‘partners 
personally without the. leave of the Court under 
O, XXI, r. 50, Civil Procedure Code. L LAL CHAND v, 


Dwarka Dass-Bapri Prasan, A. I. R. 1928 Lah, 528 


§28 
-———- 0, XXI, rr. 50, 58, 63—Limitation Act 

(LX of 1908), s. 14—Decree against member of firm. 
_ Attachment in execution—Application by partner 
` to remove attachment, nature cf—'Other cause of 

like nature’, meaning of. 

A, B and C were partners. K sued the firm serve 
ing the summons on A, obtained a decree against 
A and attached certain properties. B and C objected 
tothe attachment and the attachment was removed; 
K then applied under O. XXI, r. 50 (2), Civil Pro- 
cedure Code, for enforcing the decree against B-and 
C also, but this application was dismissed on -the 
ground that the order removing the attachment operat- 
edasa bar. He then instituted a fresh suit.under O. 
XXI, r. 63 against B and C after the expiry ofone year 
from the date of the removal of the attachment : h 

Held, (1) that the application made by B and O 


for removal of attachment was-one under O. XXI, ` 


1. 58 and not one under O. XXI, r. 50 and that con- 
sequently, K was entitled to institute a fresh suit; 
' (2) that the cause of action for K's application 
under O. XXI, r. 50 and the subsequent suit was 
identical and the reason why that application was 
dismissed, was a reason contemplated by s. 14. of the 
Limitation Act, and that K was consequently entitled 


to exclude the time during which that application was 


pending. A KANHAIYA Lat v. SURAT Karan, A I. R. 
1928 All..10; 26 A. L. J. 127 * 134 


———— OKU, ft. 52—Attachment of property in 
custody of attaching Court itself— Notice to hold 
subject to further orders, whether necessary. H 
_ Where the property to be attached is in the custody 

of -the attaching Court itself, the Court need not 

comply with the formality of issuing & precept to 
itself requesting to hold the property subject to its 
own orders under O. XXI, r. 52, Civil Procedure Code, 

Under such circumstances an order directing attach« 

ment isa sufficient compliance with the provisions 

of law. L Gran OBaND v. Gorr OHAND, A, I R. 1928 


Lah 593 173 
-————- 0. XXI, r. 58. See PnoviNOIAL INSOLvENOY 
Aor, 1920, 5. 4 ` 156 


—— —— 0. XXI, rr. 59. to 61—Claim proceedings— 


_ Questions for investigation — Title to attached pro- 


perty, whether can be gone into. d 
The investigation of questions of title to the pro« 


perty attached does not fall within the scope of an. 


inquiry under O, XXI, rr. 59 to 61, Oivil Procedure, 
The only questions which the Court is competent 


to consider in such an inquiry are whether the pros: 


perty when it was attached was in the possession of 
the judgment-debtor as his own property, and if 


such property was in the possession of some other. 
person, whether it wasin his possession in trustfor 


the judgment-debtor or in the claimant's occupation 
as the tenant of the judgment-debtor. M RAMASWAMI 


Gounpan v Karuppa MUDALI, A. I. R.1928 Mad. v A 


54 M. L. J. 321; 27 L. W. 536 
———— 0, XXI, r. 72A—Bombay High Courg 
(Original Side) Rules, rr. $98 to 490—Original Sidà 


78A, whether applicable, 


y ait Caurt--Mortgage-decree-Leave to bidme 
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Rule 72A of O.XXI of the Coie of Civil Pro-. 


cedure as amonded by the rules framed by the 
Bombay High Court, which provides that leave to 
bid can only be granted to a morigagee provided 
the reserved price as regards him is fixed at not less 
than the amount due to him, is consistent with 
the rules made by the High Court under the Trans- 
fer of Property Act with regard to coses arising on the 
Original Side of the High Court, and is consequently 
not applicable to the Original Side of the Bombay 
High Court. 

It is competent to a mortgagee, who in execution 
of a mortgage-decree on the Original Side of the 
Bombay High Court has obtained leave to bid in 
general terms and purchased the property for an 
amount less than the decretal amount,to apply for 
a personal decree against the m-:tgagor for the 
balance. B VRAJLAL JIVANDAS ~v. VENKATASWAMI 
LINGAYA SAYANA, 30 Bom. L. R. 402; A. I. R. 1928 Bom. 
123 . 794 
————- 0. XXI, r. 90. See C. P..C., 1908, s. 115 899 
— —— O. XXI, r, S0— Execution. sale—A pplication 
“to set aside sale by some only of several judgment- 
- debtors—Procedure— Partial setting aside, legality 


of. 
Order XXI, r. 90 of the Civil Procedure Code does 
not contemplate a partial setting aside of a sale 


and if a sale is bad on. the ground of material. 


irregularity or fraud, it can be set aside in ita 
entirety at the instance of any party whose interests 
are affected by the sale. C RAMESH CHANDRA PATRANA- 
Bis V. BIRAJASUNDARI GUPTA, 32 O, W. N. 519; 47 O. L. 
J. 351; A. I. R. 1928 Cal. 349 .. 33 
— —— O. XXI, rr. 90, 92. See C. P. O., 1908, s. 5 
< 39 

0. XXI, rr. 
Application, necessity of, for proceedings under v, 9? 
—Appeal from r. 99, competency of —Proceedings by 





Court suo motu—Failureto file fresh suit within 


.one year—Order, whether ‘conclusive. 
The provisions of O. XXI, rr. 97 to 103, Civil Pro- 


cédure Code, restrict the common law right of the’ 


decree-holder or the persons who vffer resistance in 
their own rights to have their respective claims 
adjudicated upon in a regular suit and, therefore, 
must be strictly construed; and it in a particular 
osse it is shown that the provisions of any of those 
rules have not been strictly complied with, the penal 
consequences barring the suit carnot legally flow 
therefrom. 

Order XXI, r. 97, Civil Proceaure Code, con- 
templates proceedings being started on an 'applica- 
tion’ made to the Oourt by the decree-holder or the 
auction-purchaser complaining of resistance or ob- 
struction having been offered and does not apply to 
proceedings stated by the Court suo motu -on the 
Nazir's report. 

An order under O. XXI, r. 99, Oivil Procedure 
Üode, is not open to appeal. L Taria Bret v. NUR DIN, 
A. I. R. 1928 Lah. 67 614 
O. XXI, r. 99—Obstruction to delivery of 

possession in execution of decree —Absence of good 

faith—Proper order, 

Order XXI, r 99, Civil Procedure Code, by its 
wording implies that when the Court is not satisfied 
that the resistance or obstruction i, made in good 
faith, the Court must allow the application and 
direct delivery of possession after removing the obe 
struction, M RaxaswAMI NADAR v, ZUANMUGA MALAVA" 
pa TAN, A, I, R, 1828 Mad, 908 894 
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O. XXII, r. 3—Suit against wrong legal 
-representative—Deecree, whether binding on real 
representative—Fraud and collusion—Onus of proof. 


If a plaintiff, without any fraud or collusion, sues 
a person who would be the ordinary legal repre- 
sentative, under thelaw, of a deceased debtor, in 
ignorance of other facts or circumstances by reason 
whereof some other person turns out tobe the real 
or actual legal representative, then such a decree is 
binding in the same manner and tothe same extent 
on the real heir and legal representative. The 
burden of showing circumstances under which, and 
the reasons for which, the decree is not binding is on 
the person impeaching the binding character of the 
decree. M PuLIKKU MADATHIL NELLIARI KOLAREMATHU 
AMMA v. THAPPALLI KOONALTAT  MADAYI Amma, (1927) 
M. W. N. 894; A. I. R. 1928 Mad. 243 - 409 


— — — O, XXII, rr. 3, 4, 11—Suit for specific per- 
formance against members of joint Hindu family 
—Death of some members—Other members not 
brought on record—Abatement—Manager being on 
record, effect of. 


The fact that one of the legal representatives of a 
deceased respondent is already on the record, but 
not as such, does not relieve the appellant from the: 
duty of applying within the time for the substitution 
of the legal representatives of the deceased, 

Inan appeal against some of the members of 
jLint Hindu family, where one of the members dies, . 
even if the managing member of the family is a 
party, the appeal will abate for want of substitution 
if the other members of the family are not brought on 
record in time, 


A, who had entered "nto àn agreement to sell some - 
of his properties to B, sold them subsequently to C, 
D, and Æ who were members of a joint family, E 
being the manager of the family.. B instituted a 
suit for specific performance against A, C, D and E. 
He failed and preferred an appeal, during the 
pendency of which Cand D died. B did not bring 
on record the sons and nephews of C who were also 
members of the joint family: " : 

Held, (1) that the appeal abated against C and D, 
even though E, the manager of the family, was on 
record ; as 

(2) that having regard tothe nature of the suit 
the appeal abated also asagainst E. Pat Basist 
Narayan SINGH v. MopxarH Das, 9 P. L. 1.153; 7 Pat. 
280; A. I. R, 1928 Pat, 250 562 ` 


———r O XXII, r. 9—Limitation Act (IX of 1908), 
s. d—Abatement of suit—Application to set aside 
abatement—Ignorance of law, whether sufficient 
cause——Absence of mala tides, effect of. 


- An application to excuse delay in setting aside an 
abatement and bringing on record the legal 
representatives of a deceased defendant, must ba 
granted if the mistake or carelessness is real and 
unintentional andno damage has been done tothe 
other side that cannot be repaired by costs or other- 
wise; if, on the other hand, the negligence ia 
culpable, or there is mala fides on the part of the . 
applicant, orirreparable hurt would result to the 
other side, the application must be dismissed, 

The words “sufficient cause” in s. 5 of thg 
Limitation Act should receive a liberal construction 
so as to adyance substantial justieg when -pe + 


A 507 


~ * through ignorance of 
* record . the legal 
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negligence or inaction ór“ want of bona fides is 
imputable to the applicant. 

Where the next friend of a minor plaintiff, 
although he was aware of the death of the defendant, 
law omitted to bring on 
representatives of a deceased 


. defendant and to apply to set aside the abatement . 


- LL 0. XXII, r, 10. ` See O. P. O., 1908, O. I, 2.6 
-. |" 699 


`. where thetrustees: do not take over harao 


in time, on an application to excuse delay: . 
Held, that since no mala fides was attributable to 
the next friend and there was no irreparable harm 
likely to arise to the other side and the question arose 
before judgment, the delay must be excused. 
RAMACHANDRAN V.. SABHAPATHY MUDALIAR, 54 M.E J. 
234; I. L. T. 40 Mad. 97; A.I. R, 1928 Mad. 404; 27L, 
W.7560 | — 0 X : . 288 


———— O, XXI, r. 10-—Trust—Resignation of. 
temple trustees: pending appeal—Acceptance by 
“Gommittee—Old trustees continuing in office--New 
trustees not on record—Decree, whether binding on 
new trustees. 
‘Where the two trustees of a temple who were 
parties to an appeal resigned their ' office of . 
trusteeship,. and one of them died soon after, and 
the resignation of the surviving trustee was accept- 
ed by the Committee, but it did not appear that. 
the said trustee had handed over charge of his 
ofice to the newly appointed trustees or that he. 


was not in office at the time of the disposal of the 





appeal: aoe? i : ire 
7 Feld. that. the temple was properly represented in 
the appeal and the decree passed, therein was, there 
fore, binding on the, newly appointed trustees and 
the temple. K 
Per Srinivasa Ayyangar, J.-eThe mere fact of the 
appointment of new trustees bya Temple Commitee 
of: the 
office of trusteeahip does not render a nullity the 
décree and'judgment passed by a Court of competent 
jurisdiction. ` Er : . <- 
-Judgments in respect of temples and idols obtained 
by or against de-facto trustees thereof are binding - 
if otherwise’ unassailable in the’ same manner and 
to fhe same extent as if they had been obtained by: 
or against trustees de jure. zo ou cs E 


: “The dismissal -or resignation of one trustee and 


` theappointment of another can only be regarded as 


t 


-the death of a 


- ptoceeding even though 
- apply to be 


a devolution of interest’ under O. XXII, r.- 10; ‘ivil 
Procedure Code, and does not tend to the position of 

arty. ` e x d 

Tf a procee ie when originally instituted is 
tight and: proper, any decision obtained therein. 
will be binding on all persons on whom the intereat 
or right may devolve pending the disposal of the 
i f they are not brought on the 
record though it may ‘be open tosuch persons to 
brought on record therein. M Vuswa- 
NATHASWAMI DEVASTHANAM v. KooDALINGA NADAR, (1927) 
M. W. N. 743; A. I, R. 1928 Mad. 246; I. L. T. 40 Mad, . 


985 RA .. 401. 
"O, XXII, t. 11... See O. P. O., 1908, O. XXII 





R. 3 a A 
mann O, XXIII r. 1—Partition suit —Compromise 


E between plaintiff and some defendants only, whether- 


valid and erforceable—Defendant ‘not party to 

: eompromise, whether can be transposed as plaintiff. 
‘Tt cannot be laid down asa eneral ii een of 
law that p compromias ofa partition suit iq invalid ' 


INDİAN OÅSEB, - 
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or ineffectual unless every party" to the action joing — 


init. Each case must depend upon its own facts. 
.Ina suit for partition by the sole member of one 


branch of a joint family against the other two‘ ' 


branches, a compromise was entered into between the 
plaintiff and the representative of one of tho two 
branches by which .the plaintiff was to sever his 
connection with the joint family on receiving, in quit 
of -all claims and liabilities, a fixed sum of money . 
from the other party to the compromise : 


Held, that although the third branch was not & o- 


party to the compromise, there was a valid and law-. 

ful compromise between the parties thereto. which 

the Court could give effect. i 
Where one of the ex parte defendants in such a suit 


' in collusion with ‘the plaintiff, applied at the fag 


end of the case to be transposed as a plaintiff’ an 
for liberty to continue the litigation: a 
Held, that the application could not be allowed, . M 
THIRUVENGADA v. THANGAVELU, I, L. T. 40 Mad. 93; A. 
I. R, 1928 Mad. 594 221 


——— — Q. XXIII, r. 1— Withdrawal of appeal, effect 
of—Decree of lower Court mot — superseded— 
Amendment of decree—Proper Court, : 

When an Appellate Court does not judicially deal 
with the matter of &. suit but merely permits an 
appeal to be withdrawn so that the decrea of the 
Court below isleft intact, it cannot be said that it 
has confirmed the decision appealed from. It 
merely recognises authoritatively that the appellant 
does not wish to go on with his appeal. 

An Appellafe Court has no power toamend tha 
decree after it has permitted the appellant to with» 
draw his appeal. A Dzok1v. JwaLa PRASAD, 26 A, Li Ji 
407; 50 A. 608 MES 564 
———— 0, XXIX, r. 2. See C. P. O., 1908, s.. 20, 

Expn, 2 : . 660 
- O. XXX, rr. 3, 5.6. See O.P. O,,: 1908, O. 

XXI, n. 50 528 

L— O. XXXII, r, 15. See O. P O., 1908, 8, Ls 


—— —— 0, XXXIIt, rr. 4, 6, 7— Leave to sue in forma 
pauperis—Issue of notice to opponent— Subsequent 
inquiry, if réstricted to question of pauperism only 
—Power of Court to examine applicant on merits. 
When an application is made for permission to ‘sue 

88' a pauper, the Court has a discretion to examine 

the applicant en the merits of the case, both before 

and after the issue of a notice to the opponent under 

r. 6 of O. XXXIII of the Oivil Procedure Oode, 

though the opponent has no right to claim-to ex- 

amine the applicant on the merits of the claim, 
after the issue of such notice. 8 VASANBAI v. RADEIBAI, 

A. IR, 1928 Bind 118 657 


— 0. XXXIII, rr. 10, 11—Pauper plaintiff, - 
succeeding in part—Defendant, whether can be 
directed to pay Government entire Court-fee on- 


plaint, — - x £o 

Under O. XXXIII, rr. 10 and 11, Civil Procedure’ 
Code, where the plaintiff's claim has succeeded only: ° 
in part it is not open to the Court to direct the 
defendant to pay the Government Court-fees ex» 
ceeding the amount which is payable on that por- 
tion ofthe plaintiffs claim which ie successful. 'M 
S. SRINIVASA AYYAR 9. LAKSHAJAMMAL, A.I. R. 1928 
Mad: 216; 54 M. L. J. 530; 28 L W. 328 712 
-= 0, XXXIV, Ya 5—Mortgage-suit Preliminary: 
- decree. appealed against, competency of trial Court 
' fopssa final deere, : s 
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The power of the trial Court to pass a final decree 
on non-payment of the amount within the prescribed 
period by the preliminary decree in a mortgage-suit 
is not suspended merely because an appeal has been 
preferred against the preliminary decree. L Bisuant- 
BER Dass v. Nizam ALI 751 

O. XXXIV, r. 6. See Mortgage SUIT 459 


O. XXXIV, r. 6—Afortgage swit—Compromise 
decree providing for execution against person— 
Necessity of decree under O. XXXIV, r. 6, Civil 
Procedure Code. 

Where a compromise decree in a mortgage suit 
provides that the mortgagee may proceed against 
the person of the judgment-debtor and his other 
properties if the sale-proceeds of the mortgaged pro- 
perty were found insufficient, the decree-holder is 
not bound to obtain a fresh personal decree under 
O. XXXIV, r. 6, Civil Procedure Code, O ADITYA 
PsarsyaD v. HARGOVIND Sines, 5 O. W. N. 135 728 
—— —— 0. XXXIX, r. 1— Temporary injunction — 

Alienation in violation of injunction, whether void, 

It isclear law that an alienation effected in viola- 
tion ofa prohibitory order is not void though the 
person who alienates it may be liable for action in 
contempt of Oourt or damages. L HAKIM SINGH v. 
Wasan Brixen, A. I. R. 1928 Lah, 639 395 
———— O0. XL, r. 1—Appointment of Receiver— 

Discretion of primary | Court —Interference on 

appeal, when permissible—Appeal to Privy Council 

from interlocutory orders. : 

On an interim application for a receivership, the 
Court has to consider whether special interference 
with the possession of a defendant ‘is required, 
there being a well-founded fear that the property in 
question will be dissipated, or that other irreparable 
mischief may be done unless the Oourt gives its 
protection. ; 

The order for the appointment of a Receiver is 
discretionary, and the discretion is, in the first 
instance, thatof the Oourt in which the suit itself 
is pending. But where the primary Court has not 
used proper discretion, in accordance with the 
principles on which judicial discretion must be 
exercised, the Appellate Court is at liberty to 
exercise its own discretion in the matter. 

Asa general rule andin the absence of special 
circumstances or some unusual occasion for its 
exercise, the power of making interlocutory orders is 
one which is nota suitable subject for an appeal to 
His Majesty in Council, P C Banoy KRISHNA MUKHER- 
JER V. SATISH UHANDRA QIRI, A. I. R. 1928 P. O. 49; 27 
L. W. 333; 5 0. W. N. 272; 54 M. L, J. 423; I. L. T, 
40 Oal. 99; 26 A. L. J. 481; 41 O. L. J. 424; 30 Bom. 
L. R. 815; 32 O. W. N. 681; 55 O. 720 348 


O. XLI, r. 6—Appeal—Execution of decree 
—Stay of sale of immoveable property of pending 
appeal—Duty of Court to order stay. 

Under O. XLI, r. 6, Civil Procedure Code, where 
an appealis pending against a decree the Court is 
bound to stay the sale of immovable property in 
execution of the decree appealed from on an 
application by the judgment-debtor to that effect on 
such terms as to giving of security or otherwise as it 
thinks fit. L Har Karan Das-TuaKAR Das v. ANANT 
RAM-MUKAND LAL 272 
O. XLI, r, 6—Stay of sale of  immoveable 
property during pendency of appeal from money 
decree—Sale effected but not conjirmed—Stay of 
proceedings, whether permissible, 


59 
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Under the provisions of O. XLI, r. 6, Civil Pro- 
cedure Code, a Oourt is bound to stay the sale of 
immoveable property in execution of a money-decree 
where an appeal is pending from such a decree. 

Order XLl, r. 6, Civil Procedure Code, is appli- 
cable to a case where an application for stay of sale 
is made after the property has been sold but before 
the sale has been confirmed. L Gran CHAND v. 


MANOHAR LAL 605 
——— 0, XLI, r. 23. See O. P. O., 1908, s. 115 597 


———— 0. XLI, rr. 23, 25—Remand order, when 
appealable. 

An order of remand purporting te be one under 
O. XLI, r. 23, Civil Procedure Oode, is appealable 
even though the lower Court ought to have pro- 
ceeded under O. XLI, r. 25and not under O. XLI, 
r. 23. L Karam Nawaz v. Ruxna, 29 P, L. R. 270 400 
———— — 0. XLI, r. 31—Judgment of Appellate Court 

— Contents. 

A judgment of an Appellate Court which merely 
affirms the decision of the lower Court without 
deciding the questions of fact raised in the case is 
nof a proper judgment. C NILAANI MONDAL v. CHEKAN 
MoNpAL, A. I. R. 1928 Oal, 408 245 


O. XLI, r. 33—Reversal of decree in favour 
of party who has not appealed. 

The object of r. 33, O. X LI, Civil Procedure Code, 
is manifestly to enable the Court to do complete justice 
between the parties to the appeal. Where, for example, 
it is essential, in order to grant relief to an &ppellans, 
that some relief should at the same time be granted to 
the respondent also, the Court may grant relief to the 
respondent although he has not filed an appeal or pre- 
ferred an objection. A MAKSUD ALI KHAN v. ABDULLAH 
Kuan, 25 A. L. J, 1017; A, I. R. 1928 All. 77; 50 A. 
218 . 728 
———— 0. XLI, r. 33—Suit dismissed —Appeal— 

Respondent's right to support decree without filing 

cross-objection, 

A respondent is entitled to support the trial Court's 
decree, not only on any ground decided in his favour 
but also on any other ground decided against him, 
and itis unnecessary for him to file any formal 
cross-objection in view of the fact that the deoree in 
his favour was wholly so. N SuzoOHARAN LAL v. RAM 
RATAN, A. I. R. 1928 Nag. 181 801 
———— Q. XLIII, r. 1. See O. P. O., 1908, 5.115 899 
— —— 0. XLII, r. 1 (J). See O. P. O., 1908, a. Wi , 


9 
O. XLII, r. 1 (u). See O. P. O., 1908, s. 115 


59 
——  — O XLVII, f. 1. See ©, P. O., 1908, s. 115 439 


O. XLVII, r. 1—Heview—'For any other 
sufficient reason’, scope of—Failure to urge point 
of law—No ground for review. 

The words “for any other sufficient reason” in 
O. XLVII, r.1, Civil Procedure Code, are obviously 
meant to allude to reasons sufficient on grounds 
analogous to those previously mentioned in the 
rule, 

An applicant for review cannot be allowed ta 
re-open the case on a point of law, which he had 
failed to consider or urge at the original hearing. N 
HIRALAL v. LOMKARAN 750 
——-——- O. XLVII, r, 1—Review—Power of Court to 

admit documents not tendered at first trial. 

A Court has power to admit at the re-hearing ofa 
pase documents which had not been tendered in avis 
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“dence at the first trial. C 'HEFAJUDDIN TALUKDAR Ev. 


~ 


Hası Nasya, A. I. R. 1928 Cal. 416 246 
Sch. ||, para, 15. See ARBITRATION 18 


Sch. ||, para. 17, scope and object of— 

Private arbitration—Arbitrator delivering award 
—Court’s power to direct fresh award— Private 
award and. award in pending suit, difference 
between. 
ft Ina private arbitration where the arbitrator has 
once delivered the award and that award has, for 
some reason or other, been set aside, it isnot competent 
to the Court to direct him to make another award 
without a fresh agreement freely entered into by both 


‘the parties. An arbiuratr becomes functus officio as 


soon as he delivers the award and his authority 
once exercised, though ineffectually, is gone for ever. 
The object of having the agreement to refer to 
arbitration filed in Court under para. 17, Sch. II, 
Oivil Procedure Code, is to direct the arbitrator to 
enter upon his duties and to deliver his award. But 
where the arbitrator has actually delivered the 
award before the application is disposed of, the 
object that the application had in view is achieved 
though not through the agency of the Court and 
nothiug further remains to be done on the applica- 
iion. All proceedings under that paragraph must, 
therefore, necessarily come to an end. ‘The proper 
course for the parties in such a case is to take 
steps under para. 20 to have the award made a rule of 
the Court. This may be done either by amend- 
ment of the previous application or by withdrawing 
it and filing a fresh application under para. 20. 
Arbitration in a pending suit stands ona different 


-footing from an agreement out of Court to refer a 


dispute to arbitration. In a pending suit the author- 
ity of the arbitrator is derivgd from the order of the 


. Court making the reference and if this order is de- 


fective there is no proper reference and consequent- 
ly there can be no legal award. On the other hand, 
in a private arbitration it is the agreement entered 
into between the parties which confers jurisdiction 
on the arbitrator to deal with the dispute. In such 
a case if proceedings are taken under para. 17 and 


. a reference secured under cl. (4), itis not this refer- 
_ence which constitutes the arbitrators as a private 


tribunal but itis merely the machinery on which 
the tribunal already constituted by agreement of 
parties is made to function, L PARBATI v. DURGA DEYI, 
A. I. R. 1928 Lah 170 186 


Co-helrs, See Burmese Buppaist Law 809 
Colonization of Government Lands (Punjab) 
Act (V of 1912), 55. 19, 24, 32. See O.P, O, d 
p, 9 8 


Cotipanlàs - Direetorà—Ultra vires act—Ratiyica- 
tion by share-holders—Evidence of ratification— 
Power of Directors to stand surety for third person. 
A transaction which is ultra vires of the Directors 

but within the powers of the Company, ean be 

rendered valid ifitis ratified by the Company. But 

a person relying upon a ratification by the share- 

holders must satisfy the Court that they had full 

knowledge ofthe facts relating to the transaction to 
be ratified or that the means of knowledge were 
available to them. 

The Directors of a Company have no power to 
stand surety for the payment of a debt due by a 
third person inasmuch as it cannot be regarded as an 
pot necessary for the transaction of tho ordinary 
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business of a Company. L HINDUSTAN ASSURANCE V. 
Kuatsa Bank LTD., QUJRANWALA, A. l. R. 1928 Lah. 
176; 9 Lah. 360 49 


Companles Act (VII of 1913), ss. 24, 30— Certifi- 
cate of regisiration-- Conclusive evidence of proper 
registration — Evidence to show memorandum was not 
properly attested or signed, admissibility of—Sub- 
seriber, whether entitled to prove that he signed 
subject to reservation. 

Under s. 24 of the Companies Act where a certi- 
ficate of incorporation has been granted the 
memorandum of association and the prospectus, must” 
be deemed to have been properly signed and pre- 
sented to the Registrar and no evidence can be 
admitted to prove the contrary. 

A subscriber to a memorandum cannot, after the 
Company has been registered, plead that he sub- 
scribed to the memorandum subject to a reservation 
and that, asthe condition has not been satisfied, his 
name should be removed from the list of con- 


"tributories. A In the matter of SonaRDIH Ooat Co. 


Lrp., 26 A. L. J. 347 451 


—— —— 5, 38—VJurisdiction of Civil Courts to decide 


questions under the section. 

'The ordinary Civil Courts have jurisdietion to 
decide questions falling within s. 38 of the Com- 
panies Act. L MADAN GoPAL SONI v. JaGINDRA SINGH, 
A. I. R. 1928 Lah. 234 192 


$.153—Scheme affecting rights of some 
members— Sanctioning of scheme—Principles—Duty 

of Court—Directors’ power to make proposal— 
Managing “agent's power to apply— Power of Court 
to sanction scheme involving alteration of memo- 
randum—Members holding different classes of shares, 
Tight of, to vote—'Majority of members'—Method 
of calculation—Vote by proxy—Effect of invalidity 
of proxy—Revocation of proxy—Ratification of 
invalid proxy—Executor's right to vote—Proxy 
without date or proper stamp—Power of Court to 
fix form of proxy—Proxy not in accordance with 
authorised form, validity of—Meetings under order 
of Court —Procedure, whether governed -by articles 
or Common Law, 

The Directors of a Company ean do whatever the > 
Company can do subject to the restrictions expressed 
in the articles. They can make a proposal on behalf 
of the Company under s.153 of the Companies Act 
where there is nothing in the articles to require 
that even a bare proposal to alter the memorandum 
or the articles shall be made by a Oompany in a 
general meeting. 

Power ‘to institute, conduct, defend, compromise, 
refer to arbitration and abandon legal and other 
proceedings and claims by and against the Company, 
is amply sufficient to confer upon the managing 
agents of a Company authority to make an appli- 
cation under s. 153 of the Companies Act. 

Where the Act lays down an express procedure 
for altering the memorandum it is doubtful whe- 
ther it is not necessary to follow that procedure 
before applying for sanction under s. 153 of the 
Companies Act, but where that is not so, a Court 
can sanction a scheme under s. 153 even though 
it involves the alteration of the memorandum. 

In sanetioning schemes under 8.153 of the Com. 
panies Act, the mere fact that some of the members 
of a certain class of shareholders who are afiected b 
the scheme hold also shares of another class would 
not prevent them from voting in a meeting of guch 
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shareholders though such a state of affairs would 
necessarily induce the Court to look with caution 
and care at the effect of what was done at that 
meeting. 

The majority required under 8.153 of the Oom- 
panies Act must be a majority of those present at 
the meeting either in person or by proxy. If any 
person is present and omits to vote, it counts as a vote 
against thescheme, If his vote is disallowed that too 
will count as a vote against the scheme. But 
where a member is present by proxy only, and 
that proxy is successfully impeached, the vote given 
on that proxy simply goes out, inasmuch as the 
voter eannot then be deemed to be present at all. 


Though meetings held under the orders of the 
Court under s. 103 ofthe Act are subject to the 
directions ofthe Court, where no express direction 
is given, the articles must be looked to so far as they 
are applicable, 

A person to whom a member gives a proxy is that 
man's agent for the purpose of voting and the 
authority of the proxy continues till it is revoked. 
The conduct of a member in being present at the 
meeting is not an implicit revocation, though his 
voting personally will amount to revocation. 

Where a member votes on the amendments but 
leaves his proxy to vote on the substantive scheme, 
the authority of the proxy to vote on the sub- 
Stantive scheme cannot be held to have been re- 
yoked, and the proxy’s vote is valid. 

The executor, liquidator or receiver of a member's 
estate is not entitled to vote, where the Articles of 
Association expressly confine the right to vote to 
persons “who have been duly registered as members”. 

A vote is good or bad at the time when it is 
recorded and no subsequent ratification can vali- 
date a vote given by an unauthorised person. 

A vote by proxy is not invalid merely because the 
proxy does not bear the date of its execution. 

A proxy lodged within time is not revoked by 
another proxy by the same member which is lodged 
after the expiry of thetime and which is  conse- 
quently rejected without scrutiny. 

A proxy is chargeable with a duty of two annas 
under s. 3 of the Stamp Act and Art. 52 of the 
Schedule to that Act. An unstamped proxy is in- 
valid and should be rejected by a Court in con- 
sidering whether an arrangement under s. 153 of the 
Act has been approved by & statutory majority, 


A Court has ample power under s. 153 of the 
Oompanies Act to settle a form of proxy and any 
substantial failure to comply with the Court's direc- 
tion would invalidate the proxy. 
" In determining whether a scheme ought to be 
sanctioned what the Court has to do isto see, first 
of all, that the provisions of that Statute have been 
complied with; and, secondly, that the majority 
has been acting bona jide. T'he Oourt also has to 
see thatthe minority is not being overridden by a 
majority having interests of its own clashing with 
those of the minority whom they seek to coerce. 
Further than that, the Court has to look at the 
scheme and see whether it is one as to which 

ersons acting honestly, and viewing the scheme 

aid before them in the interests of those whom they 
represent, take a view which can be reasonably taken 
by businessmen, B In ve Tata IRON & STEEL Co., 
Lyp., 80 Bom. L, R, 197; A, 1, R, 1928 Bom, 80; I, L. 
A. 40 Bom. 141 , 465 
(cnm: L9 
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— ——— 8.277. See O. P. O., 1908, s. 20, Expl. 2 
] 660 
Company Law. See C. P. O., 1908, s. 47 606 
Company Tax. See MADRAS DisTRIOT MUNIOIPALITIES 
Aor, 1920, s. 90 216 


Compromise decree—Compromise. between some 
parties to suit—Decree in terms of compromise— 
Subsequent suit by ex parte defendant—Decree in 
mt suit, whether binding. 

a Suit by a co-owner for partition a person 
who claimed a right under an agreement to sell 
from the defendant was also impleaded as a party. 
He remained ex parte and the co-owners entered 
into a compromise and a decree was passed in 
terms thereof by which the property covered by 
the agreement to sell was allotted to the plaintif 
in that suit: 

Held, that the person who obtained the agreement 
to sellalthough nota party to the compromise, must 
by his having remained ex parte be deemed to have 
consented to any decree that the Court might think 
fit to pass in accordance with the prayers in the 
plaint, and that he could not afterwards sue to 
enforce specific performance of the agreement to 
sell in respect of property allotted to a person other 
than his vendors. M SrvARAMA IYER v. SUNDARARAJULU 
NAIDU, A. 1. R. 1928 Mad. 922 784 


Construction of deeds—Area and boundaries, dis- 


crepancy between—Property not — ascertained— 
Description of boundaries, value of —Falea 
descriptio. 


Although if an ascertained property is conveyed and 
the boundaries given are not the correct boundaries 
of that property, then the area included within the 
four boundaries given would not pass, the descrip- 
tion of boundaries cafnot be treated as a false de- 
scription where the property in dispute is not ascer- 
tained and well known, Pat Girwar Prasap Narayan 
SINGH v. RaMEswak Lat BHAGAT 81 
—— Conduct of parties, when can be looked into. 

Therule that the conduct of the parties in respect 
to aninstrument may belooked to in construing a 
document, is subject to this reservation that it can 
be admitted only afterevery other means to construe 
a deed have been exhausted. Pat DzviEE TRIKAMJEE v. 
Dayamoy MUKHARJEE, A. 1. R. 1028 Pat. 225 418 


Construction of documents-— Document delia 
berately given particular form—Rule as to liberal 
construction of documents, applicability of— 
Practice—Setting up new case after remand, whether 
permissible—Party relying upon deed as sale-deed, 
whether can be allowed to urge that itis gift deed, 
Where a party deliberately gives a particular form 

toa document witha view to avoid stamp-duty, ho 

cannot invoke the aid of the principle that deeds 
executed byignorant people in this country should 
be liberally construed. 

A party should not be allowed to setup anew 
case after remand of the case in appeal. 

Where a literate person residing in a town and 
belonging to one ofthe commercial classes and also 
having special knowledge of the real nature of the 
transaction deliberately took up the position that a 
particular document was a sale for which consideraa 
tion had actually passed: 

Held, that he could not be allowed subsequently to 
vrge that the transaction was in reality one of a 
pp gratuitous character and that no consideration - 
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“had passed. L Maru Mat v. BANARSI Das, A. I. R, 1928 


Lah. 678 593 


Construction of Statutes—Afeaning of-same word" 

"If the Legislature has attached a particular meaning 
to certain words in a cognate Act, then that meaning 
should be taken as the legislative declaration of the 
meaning to be attached to the same words ina later 
Statute. B Omar Tyas Apa SHARIFF v. ISMAIL TYAB 
ABA Suarirr, 80 Bom, L. R, 177; A. I. R. 1928 Bin E 


Construction of wllI—General principles, 

Where the language of a Will is elear and con- 
sistent it should receive its literal construction 
"unless there is something in the Willitself to suggest 
a departure from: it. In all cases the primary duty 
of a Court is to ascertain the true intentions of à 
testator from an.examination of the entire Will and 
the Courtis,in fact, entitled.to put itself into the 
testator's chair-and say having ‘regard to the 
language used in the different clauses, when read 
together, what the true intention of the testator is. O 
ABDUL HALIM Kuan v. Saapat ALI Kuan, 1 Luck, Oas. 
133; A. I. R. 1928 Oudh 155 ] 817 


Contract.Act (IX.of 1872),ss. 2, 39, 63—Con- 
. tract for sale and delivery of goods—Buyer's refusal 

to accept—Promisee dispensing with performance of 

PUN 68, whether departure from English 

aw. c 7 da NES = 

- Sections 39 and 63 of the Contract Act, 1872, as 
read inthe light of the interpretation clause (vide 
5.2 of the Act),run thus :— E 

‘Section 39: “When a party'to an agreement en- 
forceable by law has refused to perform or disabled 
himself from performing an ageepted proposal in its 
entirety, the person accepting the proposal may put 
dn end to the agreement enforceable by law unlesa he 
has signified by words or conduct his acquiescence 
in its continuance”. ai t 3 

Section 63: ‘Every person who accepts a pro- 
posal may dispense with or remit wholly- or in part 
the -performance of the proposal made to him which 
he has accepted, or he may extend the time for such 

erformance or may accept instead of it any satig- 
faction which he thinks fit". 

The parties to the suit entered into a contract, the 
plaintiffs to purchase and the defendants to sell, 140 
cases of white shirting, manufactured in England, 
and packed in tin-lined cases. After the date of tho 
said contract, a Government Notification having 
issued prohibiting the export of cotton goods in 
tin and wooden cases to India, the defendants wrote 
to the plaintifis intimating that the goods in ques- 
tion would be shipped and carried to their destina- 
tion packed in bales instead of in wooden boxes 
lined with tin. The plaintiffs, in reply, wrote 
declining to take the goods in bales instead’ of cases 
&nd'cancelling the contract entitling them to receive 
the goods. They (the plaintiffs) reiterated three 
times their firm refusal to take the goods in bales 
and cancelling the contract. The Privy Council 
came to the conclusión, on the correspondence between 
the parties, that "the plaintiffs could not have been 
more emphatic in repudiating any obligation to accept 
bales and in refusing to be bound by or to perform it, 
If delivery of the shirting, packed in bales, was in con- 
formity . with the contract, the plaintiffs clearly de- 
. olared that they would not accept them, and 
jhis was acquiesced in by the defendanta”, The 
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plaintiffs < having subsequently brought the: 
present suit for damages for the non-delivery by” 
the defendants of the goods which the latter had’ 
agreed to sell and the plaintiffs had agreed to: 


uy: 
` Held, that by reason of ss.39 and 63 ofthe GCon-' 
tract Act, 1872, the defendants were absolved from 
all liability, insamuch as the plaintiffs had put an 
end to the agreement and had expressly dispensed- 
the defendants from delivery at all. “The plaintiffs’. 
again and again dispensed with the performance by 
the defendants of their (ie. the defendants) pro-' 
mise to deliver the goods contracted for, and they 
(plaintiffs) cannot recover damages for the breach of 
a promise touching the „performance ofa thing they 
wholly dispense with".. ; A 

Their Lordships dissented from the decision of 
Jenkins, O. d., in Abaji Sitaram Modak v. Trimbak. 
Municipality (3), laying down that the promisee: 
mentioned in s. 63, Contract Act, can only do the 
acts he is by that section empowered to do, if there. 
be an agreement [as defined by 6.2 (e)] amongst 
the parties to that effect, and they held that “the 
language of s. 63 does not refer to any such 
agreement and ought not to be enlarged by any 
implication of English doctrines". P O CuuvxxA MAL- 
Ram NATA v, MooL OHAND-RAM Buacar, A. I. R. 1928 
P. C. 99; 5 O. W. N. 466; 47 O. L. J. 503; 96 A. L.J., 
603; 20 P. L. R. 353; 32 O. W, N. 738; 30Bom. L. R. 
837; 55 M. L. J. 1; 28 L. W. 251 : 678 


88, 11, 23—Capacity to contract—— Agreement 
for sale by disqualified proprietor—Decree for 
specific performance—Execution of -sale-deed after. 
cesser of disability —V alidity of sale—Ratification: 

. of void act—BSuit by sons of proprietor to contest 

“validity of sale—Refund of consideration used for 

family purposes—Mesne profits— Bundelkhand 

Encwmbered Estates Act (I of 1908), ss. 6, 10 (£)— 

Agreement for sale by disqualified proprietor. 
Contract against public policy, — ^ - : 


The plaintifs’ father to whom the provisions of 
8.6 ofthe Bundelkhand Eneumbered Estates Act 
had been applied, entered into an agreement to sell 
his property to the defendants’ father. Defendants’ 
father sued for specific performance of the agreement 
and obtained a decree in the trial Court. During 
the pendency of the appeal the plaintifis’ father was 
released from disability under s. 10 (2) of the. 
aforesaid Aet. In pursuance of the decree of the 
Appellate Court, which confirmed that of the trial 
Court, a sale-deed was executed. The plaintiffs, after 
the death of their father, sued the defendants for. 
possession and mesne profits alleging that the sale- 
was invalid: 

Held, (1) that the agreement for sale was void 
inasmuch as it was made by the plaintiffs’ father at a 
time when he was disqualified from selling his pros 
perty ; ; 

(2) that the agreement, being void, could not be 
ratiñed by an act of the Court; and the execution of 
the sale-deed and its compulsory registration was, 
therefore, of no legal effect ; 2 
~ (3) that the fact that the sale-deed was executed 
after the disability had ceased did not render it 
legal inasmuch as it could not be disasseciated from 
the agreement for sale ; . < 

(4) that the decree for specific performance against 
their father did not preclude the plaintiffs from, 
contesting the validity of the gale ; ZEE 
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(5) that the plaintiffs were bound in equity to 
restore to the defendants the portion of the con- 
sideration for the sale which had been utilised for 
family purposes : 

(6) that the plaintiffs were not entitled to claim 
mesne profits inasmuch as the sale was executed for 
discharging debts binding on the family. 

An agreement for sale of immoveable property 
made by a proprietor disqualified under the Bundel- 
khand Encumbered Estates Act is opposed to public 
policy and, as such, is not enforcible by law. A Gaya 
Prasav v, DURGA SINGH, 25 A. L, J. 1065; A. I. R.1928 
All. 112 ' 136 





5. 23—Wagering transactions—Liability of 
principal toagent for transaction settled with third 
narties—Settlement with third parties not effected 
before suit—Liability of principal. 


If an agent has made any payment or adjusted 
the accounts with third parties on the basis of a 
Jiabilitv incurred on wagering transactions, the agent 
ja entitled to recover the amount from his principal. 
But where no payment or adjustment has been 
effected before the institution of the suit, the liability 
on the basis of such transactions between the agent 
and the third parties can be repudiated bv either 
party and, therefore, no amount is recoverable by the 
agent from the principal. 

There can be no badni or wagering transaction 
unless there is a common intention of wager. L 
Arian DAS-KATLTMAL v. Wararrr RAM-JAHRU Mar, A.T. 


R. 1928 Lah. 420 58 
———— 8, 39. See Oonrract Act, 1872, s. 2 678 

S. 56. See LBASE OF SALT PANS 19 
————— 8. 63. See GowrRACT Act. 1872, s. 2 678 


———— 8. 69. See TRANSFER or PROPERTY Aor, 1883; 
B. 55, cl. (1), sub-s. (g) 687 


ss. 69, 70—"Interested in payment of 
money," meanina of—Anprehension of pecuniary 
loss, whether sufficient—S. 70, scope of—Lawful 
payment'—Deposit in Court to prevent wrongful 
sale whether lawful payment—Effect of decree 
declaring that depositor is not bound by the sale. 

In a mortgage suit the petitioner who was one of 
the defendants, obtained a declaration that the pro- 
perty in his possession was not affected by the 
mortgage and would not be bound by the sale under 
the decree. Notwithstanding this declaration, the 
mortgagees included the petitioner's property also 
in their anvlication for execution and the property 
was proclaimed for sale. The petitioner deposited 
the entire decretal amount due to the mortgagees 
under an order of the Executing Court which stated 
that the amount depnsited should be received and the 
execution case should be dismissed. The petitioner 
then sued the mortgagors for recovery of the amount 
denosited by him: 

Held, (1) that the petitioner, by reason of the 
avvrehension which he entertained of the sale of the 
plot which belonged to him. had an interest in the 
payment of the money which the defendants were 
bound to nav; 

(9) that the mere fact that there was a declaration 
in his favour was not sufficient to take away that 
interest : 

(3) that the natitioner was consequently entitled to 
ha re-imbursed by the defendants under s. 69 of the 
Contract Act: . ee 

(4) that at any rate, the case fell within the 
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purview of s. 70 of the Oontract Act inasmuch ad 
the interest which the petitioner had in the gale was 
sufficient to make the deposit that he made a lawful 
payment within the meaning of that section. 

The words ‘interested in the payment of money’ aa 

used in s. 69 of the Contract Act include an appre- 
hension of any kind of loss or inconvenience or af 
any rate, any detriment capable of being assessed in 
money. 
_ The existence of an interest is not always, though 
itis generally, a test which establishes the lawful 
character of a payment for the purposes of s. 70 of the 
Contract Act. 

The words of s.70 of the Contract Act are very 
wide and, applied with discretion, they enable the 
Court to do substantial justice in a case where it 
would be difficult to impute to the person concerned 
relation actually created by a contract. 

Ifa deposit is made with the approval of the Court, 
it is a lawful deposit within the meaning of s.70 of 
the Contract Act, C SITI FAKIR v. CHaND. Bawa, A. T. 
R, 1928 Cal. 388; 32 C. W. N. 1087 46 


S, 738—OConiract —Breach —Compensation-— 
Assessment, mode of. ` 
Compensation under s. 73 of the Contract Act is 

not to be given for any remote and indireet loss or 

damage sustained by reason of the breach ofthe 
contract, but it must be based on damage caused 
within.a reasonable period of the breach of the 

contract, N RAMKUAR v. SHANKAR DUTT 433 


———— 8, 74—Chit-fund—Security bond by bidder 
—Clause for payment of all future instalments on 
default of payment of one—Penalty—Practice— 
Decree in favour of plaintiff—Amount not due on 
date of suit, wheth@r can be decreed. 


A subscriber toa chit-fund executed a bond in 
favour of the stake-holder giving security for the 
amount of the instalments and agreeing to pay the 
sumsas and when they falldue regularly. The 
document provided: “Tf I failto pay on the dates 
mentioned above, I shall pay the amount in default 
with interest thereon at the rate of $ pie per rupee 
per each day of default within the succeeding one 
month. In default of any such payment, you can 
demand in a lump the amount due for the remaining 
instalments, after deducting the amount paid till 
then, without reference to subsequent instalments 
together with interest at the aforesaid rate on the 
entire amount payable till the termination ofthe chit 
and recover the same from outof the schedule pro- 

erties from myself and from my other propertieg:" 

Held, that the provision forthe payment of the 
whole amount if further default should be made for 
& period of one month must be regarded as a penalty, 
being one held in terrorem over the party and must 
be relieved against. 

In a suit on sucha bond, the plaintiff is entitled 
to a decree only for the actual amounts of the instal- 
ments that have fallen due before the date of the suit. 
He is not entitled to geta decree for the instalments 
that fall due after the date of suit till the date of 
judgment. 

Any decree passed by the Court of Appeal in modi- 
fication of the decree by the Court of first instance 
should only be with regard to the liabilities of the 
parties on the date of theinstitution of the suit. M 
SuBBTAH PILLAT v. SEANMUGHAM PILLAT, (1927) M. W, N. 
827; Ac I, Be 1928 Mad, 248 319 
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———- 8, GO—Limitation Act (IX of 1908), Sch. 1, 
Art. 52—Consignment of good by Railway —Railway 
pci delivery of, whether constitutes delivery of 

- goods. 

Aeaording to the ordinary custom of trade in India 
a Railway receipt for goods booked by Railway, 
when formally made over to the consignee, is a 
mercantile document of title tothe goods and gives 
the holder thereof the right tothe lawful possession 
of the goods. 

Having regard to the terms of s. 90 of the Contract 
Act, delivery of a Railway receipt tothe consignee, 
operates as delivery of the goods covered by the 
receipt forthe purposes of Art.52 of Sch. I of the 
Limitation Aet. N SHBOOHARANDAL v. RAMRATAN, A. T, 
R, 1928 Nag. 181 801 


8.91—Consignment of goods by Railway — 
Railway receipt in consignor's name—Endorsement 
and delivery to consignee—Damage to goods during 
transit—Consignee's right to proceed against con- 
signor—Title to goods when passes. 
. A Railway receipt is a document of title relating 
tothe goods and even where the receipt is taken 
in the consignor's name, the title to the ‘goods 
passes to the consignee on the endorsement of the 
receipt by the consignor and delivery to the con- 
signee, i 
In such a case the Railway Company becomes 
responsible to the consignee for delivery of goods 
and where loss or damage occurs to the goods 
during transit, the consignee has no right to pro- 
ceed against the consignor for the same. M 
Racavenpra Rao v. SALJI & Oo 758 


— 8, 96—Contract for ale of goods—Time 
for delivery expiring before delivery of goods— 
"Default by purchaser—Vendor, right of, to refuse 
deters, 96, applicability of, to unascertained 
goods. 

Unders. 96 of the Contract Act, in a contract for 
sale of goods, where before the delivery of goods is 
effected, the time for payment of the price by the 
purchaser arrives and he defaults to pay, it is com- 
petent to the vendor torefuse to allow delivery of 
the goods and to retain them for the price, 

Section 96 of the Contract Act is merely the appli- 
pate to a particular case of the principle underlying 
8 








The scope of s. 96 of the Actis not confined merely 
to ascertained goods or to goods the property in 
which must be deemed to have passed to the pur- 
chaser. M Rasu NAIDU v. KawATKU Privat, 97 L. W. 
93: 54 M. L. J. 116; (1928) M, W. N, 25; A. T. R. 19298 
Mad, 279 77 


ss. 108, 17 8—Unendorsed Railway receipt, 
whether document of title—Possessor of such 
receipt, if agent to take délivery—Rule providing 
that Railway receipts must be endorsed, effect of 

—Estoppel of Company from pleading validity of 

delivery to possessor of unendorsed receipt. 

Ifa person gives a Railway receipt to another 
psm, the inference is that he appoints that other 
parson his agent to take delivery of the goods from 
the Railway Company, and the fact that in tho rules 
printed on the Railway receipt the Railway Company 
state that it will not recognise an agent appointed 
otherwise than by endorsement, will not prevent the 
Railway Company from pleading that that other 

` person was infact an agentand entitled to zeceiva 
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the goods. The rule, however, may operate as an 
eatoppel if the consignor has acted on the belief 
that the Railway Company would not recognise as 
his agent the person to whom the Railway receipt 
has merely been sent without endorsement. 

An wnendorsed Railway receipt cannot be held to 
be a document of title in the hands ofthe person 
to, whom it is sent, in the absence of evidence to 
show a mercantile custom under which such a 
receipt is used inthe ordinary course of business ag 
proof of the possession or control of the goods. 

Even if an unendorsed Railway receipt be & 
document of title, possession of it by one person 
does not justify another person in regarding the 
possessor as & duly appointed agent. 

Under ss. 108 and 178 of the Contract Acta docu- 
ment of title is a negotiable instrument to the ex- 
teut that the possessor of it can give a valid title 
of "the goods represented thereby to a vendee or 
a pledgee. The principle underlying these sections 
ig that a bona fide transferee for value may rely on 
delivery of & document of title as proof that the 
parson delivering itis entitled to transfer the goods 
represented by the document. The principle cannot 
operate in favour of a mere agentin any way. A 
SECRETARY OF State FOR INDIA v. RISET Ram JAGDISE 
Prasad, 25 A. L. J. 1029; A. T. R. 1928 All. 145; 50 A. 
227 457 


Co-sharers—Trespass to joint property—Suit for 
possession by one or more co-sharers—Form of decree. 
One or several of many co-sharers can sue to 

prevent invasion “of their common property by a 

mere trespasser. 

The proper form of decree tobe passed insuch a 
ease isto order restoration of the property to ita 
original condition for the benefit of all the co-sharers. 
L Tuant Barasa v. IMAM DIN 269 
Costs. See MonTGAGE-SUIT 794 


Counsel and cllant—Compromise by Counsel on 
instructions from third person, binding nature of. 
A compromise made by a Counsel who is duly 

authorised by the vakalatnama to enter into a com- 

promise on behalf of his client will be binding on the 
client even though the Counsel acted under the in- 

structions of a third person. k. Dayan BINGAH MAN v. 

Hart Stwea, A. I. R.1928 Lah. 619 262 


Court Fees Act (VIL of 1870! —Appeal as to period 
‘for which mesne profits had been decreed—Courte 
fees. 

Tn an appeal against an order determining the period 
for which mesne profita have been decreed it is not 
necessary to pay ad valorem Court-fee on the amount 
of mesne profits claimed in appeal; but the Court- 
fee will become payable when mesne profits have 
been ascertained. Pat JAGDIP Sanay v. KHAJURI Sau, 
9 P. L. T. 657 ` 801 


— s, 5— Taxing Officer's decision as to Court- 
fee, finality of—Stamp Act (IT of 1899), 3. 8, Art. 
40 (c), application of Stipulations as to original 
mortgage and additional security embodied in 

"same deed—Stamp requisite—Deed embodying 
different covenants  velatina to one transaction— 

E Stamy—Mortaaar-teaed evidencing one transaction 
hut several corenanis regarding security—Stamp 
duty. 

The decision of the Taxing Officer as to the Court- 
fea payable on an appeal, whether right oy wrongis 
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final under s, 5 ofthe Court Fees Act and itis not 
open tothe Judge hearing the appeal to go behind 


t 

Article 40 (c) of the Stamp Act deals with a case 
in which a separate instrument offering additional or 
substituted security is executed subsequent to the 
original mortgage transaction which had been re- 
duced to writing in a previously completed instru- 
ment. It doesnot apply where the stipulations as 
to the original mortgage and the collateral security 
are made simultaneously and are both embodied in one 
and the same deed. 

To attract the application of s. 5, Stamp Act, it 
must be shown that the deed in question embodies 
two separate and distinct matters. The section does 
not apply to a document which embodies differant 
` covenants relating to the same transaction. The 
test is not. whether the instrument embodies distinct 
contracts but whether it comprises distinct matters. 
Where the transaction embodied ina mortgage-deed 
is one and only one the mere fact that there are two 
covenants in the deed the first making certain pro- 
perties chargeable in the first instance and the second 
providing that in the event of the sale-proceeds of 
the aforesaid properties being found insufficient the 
mortgagee would be entitled to proceed against 
certain other properties does not attract the applica- 
tion of the section. L Tes Raw v. Magnun Sman, A. T. 
R, 1928 Lah. 370 746 


———- 8. 7, cl. IV (A), Sch. H, Art. 17-A as amend- 
ed by Madras Act (V of 1922)—Suit for land and 
alternatively for maintenance—Compromise decree 
for maintenance alone—Suit by plaintiff to set aside 
decree —Court-fee payable. 

Where in-a suit for possession of immoveable pro- 
perty and alternatively for maintenance a compro- 
mise decree was passed by which the plaintiff with- 
drew his claim for immoveable property and got a 
deecreetfor maintenance, and the plaintiff subsequently 
applied to set aside the compromise on the ground 
of fraud and such other circumstances: 

Held, that the proper Court-fee pavable on such a 
suit was that payable under Art. 17-A of Sch, IT 
of the Court Fees Act as amended by Madras Act 
V of 1922, and the plaintiff was not bound to pay 
Court-fee on the claim made in the original suit, M 
KULANDAI PANDICHI v, INDRAM RAMASWAMI, 27 L. W, 
286; A. I. R. 1928 Mad. 416; 51 M. 664; 55 ML. J. 
345 539 


8. 7 Ix, Sch. 1, Art. 1—Ejectment suit decreed 
on payment of certain sum—Appeal by plaintiff 
for avoiding condition—Court-fee. 

Where a decree grants relief on payment of a 
certain sum to the defendant, the Court-fee pavable 
onthe memorandum ofappeal against so much of 
the decree as directs payment, is ad valorem on the 
said sum irrespective of the nature of the suit L 
BALKISHAN Das v. Jenno, 10 Lah. L. J. 55 379 
— ——- 8. 19-D, Sch. Ill, Annex B—Joint bequest, 

whether creates joint tenancu-—A pplication by 

surviving donee—Court-fees —HExecutor, whether 
trustee—Application for Letters of Administration 
by legatees on executor's death—Cow't-fees, 

A bequest in favour of twoor more persons does 
not create a joint tenancy between the donees but 
creates only a tenancy-in-common. 

An executor is always in a loose sense a trustee 
for creditors but he is not a trustee within the 
meaning of 8,190-D of the Couri Fees Act in the 
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absence of any specific declaration of trust in the 
Will. 

A made a Will bequeathing his property to his 
wife Band the sons of his nephew, C and D, who 
were minors B was to manage the property 
executrir and on her death C and D were to take 
possession of the property. On the death of the 
widow and D applied for limited Letters of 
Administration and claimed exemption from Courte 
fees under s. 19-D read with Sch. III, Annex. B of the 
Court Fees Act: 

Held, that the Will did not create a joint tenancy 
between B, C and D, that it did not constitute B a 
trustee for C and D, and that the applieants were con- 
sequently nof entitled to exemption from payment of 
Court-fees. B Mancatpas KrLABHAI PATEL v. SECRETARY 
or STATE FOR INDIA, 30 Bom. L. R. 5t; A. I. R. 1928 
Bom. 55; 52 B. 188; I. L. T. 40 Bom. 89 709 
—-— Sch. |, Art. 1. See Court Fers Aor, 1870, 

8. Tix 4 379 

Sch. |, Art. 13— Revision from order disa 
missing objections to award—Court-fee. 

Court-fee payable on a revision petition from an 
order rejecting objections to an award is ad valorem 
on the amount of the decree based onthat award 
where it exceeds Rs. 25 under Art. 13, Sch. I, of the 
Court Fees Act. LJ. A. MATHEWS v. SINGLETON BENDA 
& Co. Lrp 382 
— Sch. Il, Art. 17-A, See Court Frxs Aor, 








1870, s. 7, cl. iv (A) 539 
— Sch. Ill, Annex B. See OounT Fers Aor, 
1870, s. 19-D - 709 


Criminal Procedure Code (Act V of 1898), ss, 
4 (K), 202,436—Nature of further enquiry— 
‘Enquiry, meaning of. 

Further inquiry under 8. 436, Criminal Procedure 
Code, means an inqifiry of the same nature as wag 
previously held under s. 202, Criminal Procedure 
Oode. 

An enquiry under the Code is different from s 
‘trial’. Pat RAMCHANDRA v. SATYABHAMA, 29 Or. L.J. 
372; 9 P. L. T. 459; 10 A. I. Cr. R. 25 328 
———— S. 35. See BOMBAY Exorsg Aor, 1878, s. 43, 

els. (a) (f) 512 
—— ——- 8. 68, See Motor Vusrorzs Act, 1914, s. 16 

230 

s. 107—A pprehension of breach of peace, 
necessity of—Mere enmity between two parties, 
whether sufficient for instituting security pro- 

ceedings. . 

The mere existence of enmity between two persons 
orfactions i8 no ground for instituting proceedings 
under s. 107, Oriminal Procedure Code, against one 
or both the parties. In order to bring a case within 
that section it must be established that a breach of 
the peace is imminent | PARMAN RAM v. EMPEROR; A, 
I. R. 1928 Lah, 243: 10 Lah L. J. 72; 29 Cr. L. J. 417: 
29 P.L R 434: 10 A. I. Cr. R. 141 . 517 

ss. 117, 526 (8)—A pplication for transfer 

—Duty of Court to stay proceedings—Power of 

Court to pass emergent orders. 

Although where an accused. person presents an 
application under 8. 526 (8) of the Criminal Procedure 
Code the Court is bound to stay all judicial pro- 
ceedings and should not goon hearing. the case, the 
jurisdiction of the Court in the matter does not 
cease altogether and the Court has power to pass 
emergent orders which the law authorises it to pass, 

Where an application under s. 526 (8) was made 
tor transfer of certain proceedings under s, 107 of 


8 
- eriminal Procedure Oodó—contd, 
“Ene Code and the Court, while staying further pro- 


ceedings, made an order under s. 117 (8) directing 
the accused toexecute 2 bond to keep the peace 
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- “fill the final disposal of the case : 


Held, that the order was not ultra vires. A Har 
Baonip1v; EMPEROR, L. R.9 A, 37 Cr; 9 A. L Or. R. 
269; 26 A, L, J. 398; 29 Or. L.J.448; A. IR. 1928 All. 





. 268; L, R, 9 A. 102 Or.; 10 A, I, Or. R, 142 569 
$, 133—XEneroachment, removal of—Long 
user by party, effect of—Jurisdiction of Criminal 


Court—Pre-existing rights cin 

Civil Courte. l . . 
. Along user by a person of what is claimed to be 
& part of the public way may be taken as a bona fide 
desertion of claim ousting the jurisdiction of the 
Criminal Court to passa summary order under s. 133; 
Criminal Procedure Code, against him. Vice versa, a 
long user by the public of a place as a part of a public 
yoad. or way raises a E of relinquishment 
by the owner thereof of his right over it. wi 
. In proceedings under s. 133. of the Criminal 
Procedure Code the Oriminal Oourt has to.main- 
tain the possession as found at the time and the: 
right, if any, an aggrieved party had before the 
. proceedings can only be revived by the decision of a 
competent Court in their favour. , PATJANKI Ram v. 
Sauget PANJARA, 29 Or. L. J. 422; A. I. R. 1928 Pat. 
968; 10 A. I, Or: R. 127; 9 P. L. T. 587 559- 


ss. 133, 140—Nuisance proceedings—Death 
to 


be enforced only in 





of ° party-—Abatement—Magistrate's - power 
continue proceedings against successor. 
.AÀs soonas a person against whom an order has 


- een made under Chap, X of the Criminal Procedure 


Code dies, the order ceases to have further effect 
and a Magistrate would not be entitled to act under 
a: 140 (2). A JuauL.KisHoRE v. Emperor, 26 A. TJ. 
$05; L. R. 9 A. 64 Or.; 9 A. I. Cr. R. 434; 29 Or, L. J. 
445; A. T. R. 1928 All. 300- D. 2. 568. 





ef rights, legality of. 


- from the 


Even though a person has an absolute right to use” 
his property as he pleases, yet ifthe mode of en- 
joyment of this property, innocent and lawful as if 
might be, results. or tends to result in .a breach of 
the peace, .2 Magistrate has power to make an order 
under s. 144, Oriminal Procedure Code, , restraining 
him temporarily from so using his property. C Ram 
GOPAL GozNKA v. NARAYAN. DAS, OHANDRA, 32 O. W.N. 
613; 47 O. L, J. 452; 29 Or, L. J. 423; A. I. R. 1928 Cal. 


410:10 A.I, Or. R. 82 ~ aL 


oo §, 145 — Likelihood of breach of peace found 
against—Jurisdiction of Magistrate to continue 
attachment and custody of Receiver. 

The jurisdiction of a Magistrate to proceed under 
g. 145 of the Code of Criminal Procedure, is derived 
I fact that he is satisfied that there is a likeli- 


hood of a breach of peace and the moment it is found 


. that there is no likelihood of a breach of peace, his 


à 


Mert 


" under 8. 


jurisdietion to proceed under s. 145 ceases. Itis not 
competent to the Magistrate when the proceedings 
145 are dropped because of the absence of 
the lixelihood of a breach of the peace, to pass 
anorder that the lands in dispute should continue 
under attachment and in the custody and manage- 


n&ofthe Receiver, M — MauIDAPALLI BaTTAYYA v. < undue pressure—Subrequent re‘raction— Trial 
WANARA KUTUMBARA Rao, 29'Cr. Ld, 456; AIR. ` approver—Admissibility of We a 8. 16] b 
1928 Madi 859; 10:4, I Or Rab]. a 904. Criminal Procedure Code, applicability of— Cerro: <... 


s. 144——Order restraining lawful exercise `. 
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8, 154—First 
as evidence. 

A First Information Report is nota substantive 
piece of evidence and can only be properly used to. 
corroborate or contradict the maker thereof. :lt can- 
not be used to contradict other witnesses L DHARAM 
SINGH v. Emprror, 29 Or, L. J, 343; A. I. R.1928 Lah. 
507; 9 A. I. Cr. R. 567 ; 162 


———— 8.162—Police diaries, proper use of—Police 
Inspector, statement of, as to what particular 
witness said, whether admissible. 

It is only what is written in the Police diaries that 
e&n-be used under s. 145 of the Evidence Act. Evi- 
dence to contradict a witness and the statement of a 
Police Officer as to what a witness said or did not say 
is inadmissible. The way to prove those portions 
of the written statement of a witness which have- 
been specifically putto him in- order to contradict 


[1858 





Information Report, use of, 


him is for the accused-to.mark the passage or passages _ 


in the copy from the Police diaries given to him and 
then to ask the writer ofthe statement to say that it 
is a true copy. L DHARAM SINGH v. EMPEROR, 29 Or. L. 
J. 343; A. I. R.1928 Lah, 507; 9 A. I. Cr. R.567 162 


S. 162, scope of—Approver's statement to 

Police before tender of pardon—Refusal to supply 

„accused with copy of such statement—Effect on . 
. trial—Evidence—Omissions whether amount to 

contradiction. » 

Section 162, Criminal Procedure Code, applies to 
statements made by an approverto the Police before 
he was tendered pardon. But, even ifit does not, 
such a statement could be used to corroborate or con- 
tradict_ the approver as a previous statement of a 
witness under the ordinary provisions of the Evidence 


et. 
Whether the refusal of the- Court to supply the 


D 


accused with a copy. of the statement of an approver : 


before the Police and to allow his cross-examination 
has orhas not vitiated the trial depends upon. the 
circumstances of each case and the extent’ of the pre- 
judice caused to the accused. i 

It cannot be laid down as & general proposition: 
that, all omissions are contradictions. It is for the 
Court to decide in each case whether a particular 
omission amounts to a contradietion or not L 
Hazara Sinan v, EMPEROR, 29 Or. L., J. 348; A.I. R. 
1928 Lah, 257, 9 A. I. Cr. R. 559; 9 Lah. 389 167 


——— S. 162, whether repeals s. 27 of Evidence 
Act-—"Statement," meaning of—S. 162, whether 
-applicable to statements of accused after arrest. 
Section 102 of the Oriminal Procedure Code does 

not by implication repeals. 27 of the Evidence Aot 

and the statement of an accused made to the Police 
during investigation is admissible in evidence if it 
falls under a. 27 of the Evidence Act. " 

As-the word 'Statement'in s. 162 of the Code is 
intended to refer to statements recorded under the 

provisions of ss. 160 and 1610f the Code and as s, 

16lis not intended to apply toan arrested accused 

s. 162 does.not refer to statements made by an 

accused after arrest. N SHEOBALAK v. EMPEROR, 11 N, L 

J. m L R. 1928 Nag. 108; 29 Cr. L. J. 400; 9 A. L Cr. 
. 40 442: 

— ——— 88. 164, 337, 339—Hvidence Act (I “a 
1872), ss. 24, 114, —A pprover—Statement made under 
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bovation—Omission to examine approver in trial, 

effect of. : 

A statement made by an approver toa Magistrate 
1s not governed by s, 164 of the Oriminal Procedure 
Code, and the fact the provisions of that section 
were not complied with does not render the state- 
ment inadmissible in evidence. Noris it necessarily 
excluded from evidence by the provisions of s. 24, 
Evidence Act. Section 339 (2), Oriminal Procedure 
Code, makes by necessary implication a statement of 
this nature an exception to the rule of evidence 
enacted in s. 24, Evidence Act, so far as that section 
excludes confession made as the result of induce- 
ment or promise, inasmuch as an approver is always 
induced to confess upon & promise of pardon. But 
should it appear that it wasextorted as the result 
of undue pressure such as threats or violence, to 
that extent the provisions of s. 24, Evidence Act, 
would be applicable and the confessional statement 
would have to be ruled out of evidence. 

Under s. 337, Oriminal’ Procedure Code, as at 
present amended, it is essential that at the trial of 
the persons against whom the approveris testifying 
the approver must be examined as a witness. But 
when it comes to the trial ofthe approver himself 
for the offence in respect of which the pardon was 
tendered, the fact that he hasnot been examined at 
trial of the persons he has implicated does not 
amount to a breach on the part of the Crown of the 
conditions upon which the disclosure was made and 
the pardon granted and cannot be pleaded as bar to 
the trial of the approver. 

An approver must be considered to have failed 
to comply with the conditions of his pardon as soon 
as it is established that his disclosure isnot a true 
and full one, and that it is not a true and full 
disclosure becomes apparent as soon ashe is shown 
to have made a statement entirely inconsistent with 
the one upon the strength of which the pardon was 
granted. 

The statement of an approver which is retracted 
by him at the trial, being in the nature of a 
retracted confession must be corroborated in material 
particulars before itcan be safely relied upon as 
furnishing a basis for the approver's conviction. E Ram 
Nata v. Emperor, 29 P. L. R, 165; 29 Or, L. J. 413; A. 
I. R. 1928 Lah. 320; 10 A. I. Or. R. 76 514 


——--— 88. 190 (0), 204, 439—Revision—Inter- 
ference at interloctutory stage. 

Ordinarily, the High Court would not interfere at 
an interlocutory stage with the proceedings pending 
before a Magistrate, but when it appears that the 
accused is not guilty on the face of the proceedings, 
the High Court will interfere even atan interlocutory 
stage in order to prevent further harassment of the 
accused. B In re SmRIPAD G. OHANDAVARKAR, 30 Bom. 
L. R. 70; 52 B. 151; 29 Or. L. J. 317; A. I. R. 1928 Bom. 
184; 9 A. I. Or. R. 563; I. L. T. 40 Bom. 116 27 


88.195, 237, 423 (1), (a)—Charge for 
murder —ÁAcquittal—Appeal—Conviction in appeal 
for fabricating false evidence—Legality of conviction 
—Fabrication of false evidence to influence Police 
—Üomplaint by Court whether necessary. 

In an appeal against an acquittal on a charge 
under s. 302 of the Penal Oode, it is open to the 
Court, while upholding the order of acquittal, to 
convict the accused of an offence under s 193 of the 
Penal Code, even though the accused was not 
charged with that offence in the trial in the Sessions 
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Court, and the opinion of the assessors was not taken 
as to it, 

A. complaint under s. 195 (1) (b), Oriminal Proce- 
dure Code, is not necessary for a conviction under 
s. 193 of the Penal Code, where the fabrication of the 
evidence is not done with the intention of that falsa 
evidence being used in a Court of Law but only 
with the intention of its influencing the Police in their 


investigation. B EMPEROR v, Isar K 
Bom. L. R. 330; A. I. R 1928 Bom, 130; 29 Cr T T 
403; 52 B. 385; 10 A. I. Cr. R. 118 501 


— — — 5, 197— Prosecution of Presiden - 
ehayat Court--Sanction, hen Poena d is 
The sanction of Government under s. 197, Oriminal 

Procedure Code, is necessary for the prosecution of 

the President of a Panchayat Court in respect of an 

act done by him in his capacity as a Judge. M 

DawARLA SUBBIAH v. MUHAMMAD Masran, LL T 40 

Mad. 56; A. I. R. 1928 Mad. 391; 29 Or. L. J, 394. 9A 

I. Or. R. 575 ' 66 

— —— ss 200 to 203— Magistrate taking cogni- 
ance of complaint—Direction to Police for investi- 
gation, how far legal—Complaint, whether can be 
treated as First Information Report. 

Having once taken cognizance of a complaint, a 
Magistrate cannot act otherwise than under 88 000 
to 203 of the Code of Criminal Procedure; he can 
direct the Police to make an enquiry under 8. 202 
but hecannot direct the Police to treat the com. 
plaint as First Information and investigate therey on 
Pat Urrar Kuan v. EMPRROR, 29 Cr. L, J. 374; A Le 


1928 Pat. 359; 10 A. I. Cr. R. 31 333 
——— S. 202. See On, P. O., 1898, s. 4 () 328 
——— §. 204, See Or. P.O., 1898, s. 190 (o) 27 
—————$. 222(2). See Puna Oone, 1860, s, 403 

——— S. 237. See OR. P. O., 1898, s. 195 pre 


—— 8$ 237—Accused charged with 
aly CP ae gay "n evidence T 
egality of—Penal Code (Act XLV : 
801, 802. ; 7 a, 
A person charged under s, 302, Penal 
murder may be convicted under s. 201 of MA dE 
for concealing the evidence of murder although i6 
charge under the latter section has been framed 
against him. L DAL SINGH v. EMPEROR, 29 Or, L J 
457; 10A. I. Cr. R, 90 ` 908 


———— 88 238,269, 536 (2)—Tiiel o 
persons with Jury—Verdict of not a 
guilty in respect of other offences triable with 
assessors— Conviction, legality of—S. 269 appli- 
cability of, to cases where accused is not originall 
charged with offence triable with assessors, y 
Under s. 536, Criminal Procedure Code, where an 
offence triable with the aid of assessora ig tried b 
a Jury, no conviction or sentenee passed in Such 4 
cage can be set aside or interfered with in revision 
unless it is clear that the irregularity has led to som 
miscarriage of ustige. 3 
Certain accused persons were tried for 
triable by a Jury who returned a verdict pane 
guilty in respect of them but found them guilty of 
an offence triable with assessors, with which "he 
accused were not, however, charged. The Assistant 
Sessions Judge accepted the verdict and convieted 
the aecused without any separate judgment beyond 
the originalcharge to the Jury. It did not,-however 
appear that the irregularity did lead to any mig: 
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carriage of justice. On reference to the High Coutt 
bv the Sessions Judge: . 

"Held, that the High Court should not interfere. 

Section 269, Oriminal Procedure Code, which en- 
ables the members ofthe Jury to act as assessors in 
the same trial, does not apply to a case where a 
person is notin the first instance charged with the 
commission of offences triable with the aid of 
assessors and the conviction comes to be made under 
a 238, Oriminal Procedure Code, without a charge. 
M ARUMUGA Konn v. TIMPEROR, (1927) M. W. N. 299; A. 
I. R. 1928 Mad. 275; 29 Or. L. J. 351 214 


s. 250 .(3)—Co-accused— Compensation 
exceeding Rs. 50, meaning of —Compensation,. aggre- 
gate of, exceeding Rs. 90—A ppeal. | 
An order directing payment of compensation by a 

Magistrate of the First Class is appealable to the 

Sessions Court where the aggregate amount directed 

to be paid to the several accused exceeds Rs. 50 

though the amounts so allowed do not individually 

exceed that sum. L SARAB DIAL*v. Bra Singa, 29 Or. L. 

1.430; A. L R. 1928 Lah, 638; 10 A. I. Or, R. 131: 9 


Lah, 462 617 
z s. 256-— Non-compliancewith s. 256, effect of. 
A non-compliance with the provisions of s. 256 of 
the Criminal Procedure Code is at any rate an 
irregularity, which, if a failure of justice has resulted 
therefrom, would furnish a good ground for remand- 
ing the case for a re-trial. N SHRAWAN MAHAR v. 
RargemwaR KHANDAPANT PAGE, 29 Or. L. J. 384; A. I. R. 
1998 Nag. 135 : 439 
5. 257— Warrant cases—Costs of summoning 
defence witnesses to be borne by Crown—Departure 
from the rule when proper. : 

In warrant cases the usual rulg is that the costs 
of causing the attendance of the witnesses of an 
accused person are to be borne by the Crown and 
without assigning aderuato reasons & departure from 

‘a rule is not permissible. 
ie hile ihe Court is fully justified in declining to 
accede to a request which would amount to an 
abuse of the process ofthe Court, it should, at the 
same time be careful not to do any act which 
might hamper the accused in his defence. L HABIB v. 
Maupt Hussar, 29 Or. L. J. 459; 10 A. I. Or. R. 8% 
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8. 269. See Or. P. O., 1898, s. 238 
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e. 276—Penal Code (Act XLV of 1860), s. 
121-A—Trial for sedition—Special Jury. —  —— . 
Though the matter is one of discretion, it is 
desirable that a trial for sedition under s. 124-A of 
the Penal Code should ordinarily be by a Special 
Jury, B EMPEROR 7. Puiu Spratt No. 1, 30 Bom. 
L. R. 313; A. LR. 1998 Bom. 74; 9 A, I. Or. R. 433; 29 
Or. L. J. 411 , 509 
$5. 276, 277, 279, 326—Empanelling of 

Juru—Deficiency of Jurors—Proper  procedure— 

‘Deficiency’, meaning of—Ballot, whether confined 

to Jurors summoned —. 

Section 276 ofthe Criminal Procedure Code pro- 
vides, in the first instance, for & ballot among the 
porsons summoned under s. 326 of the Code, all of 
whom may or may not be present. When their 
names have been exhausted, if a Jury has not yet 
been empanelled, the Court may, in its discretion, 
allow the number requisite to complete the Jury to 
be chosen from among the bystanders or may ad- 


journ the case for a fresh Jury to be summoned. As 











INDIAN OASES, 


11538 
Criminal Prooadure Ooda--oontd. 


éach name is drawn and called aloud, if the person 
summoned answers, oras each Juror is chosen from 
among the bystanders, should that point have been 
reached, and that course be permitted the accused 
shall be asked if he objects to be tried by such 
Juror Should the objection be allowed the Court 
should proceed as laid down in s. 279 (2) adopting 
the course prescribed according as there are or are not 
persons left from among those summoned whose names 
have not been drawn. ] 

The word ‘deficiency’ in s. 276 (2) of the Code 
refers to thedeficiency in the number by which the - 
number of persons answering their names and em- 
panelled falls short of the number of persons of which 
the Jury should consist. 

The practice followed in the Mofussil Courts of 
ascertaining beforehand how many ofthe persons 
summoned to serveas Jurors have attended and of 
thus determining the deficiency to be supplied is 
erroneous, 


The accused were charged in Case No. 1 under ss. 147 
and 325 read with s. 149, Penal Code. Ten persons 
were summoned to serve on the Jury. Of these, six 
attended. One of the six was discharged. The 
Judge chose one man from among the bystanders and 
Hom tha six thus formed, a Jury of five was chosen 

y lot. 

In Oase No. 2, the accused were charged under 
s. 302 of the Penal Code. Seven Jurors appeared 
on summons. Two ofthem were discharged. Two 
others were chosen from among the bystanders 
and a Jury of seven was constituted. 

In Oase No. 3, the- accused were charged under 
as. 304, 147 and 304 read with s. 149 of the Penal 
Code. Twelve persons were summoned. Seven of 
these attended of whom one was excused but of the 
remaining six five Jurors were chosen by lot: 

Held, that the Jury was not empanelled as re- 
quired by law in Oase No.1 and was empanelled 
according tolaw in Cases Nos. 2and 3. G KEDAR 
Naru Manaro v. EMPEROR, 47 O. L. J. 43; 32 0. W.N, 
921: I. L. T. 40 Cal. 1; A. I R. 1928 Cal. 83; 55 O. 371; 
23 Or. L. J. 437; 10 A. I. Cr. R. 57 577 


— — —— 88. 297, 298—Jury trial —Verdict of Jury 
—Interference—Mere miscarriage of justice, whe- 
ther ground for interference—Charge to Jury, 
essentials of—Non-direction, when amounts to 
misdirection—Charge against several accused—Case 
against each accused tobe set out separately. 


The verdict of the Jury cannot be set aside on 
the mere ground that there has been a miscarriage 
of justice. To entitle the Court to interfere with 
such a verdict it must further be established that 
the failure of justice was the result of a misdirec- 
tion of the Judge in his charge to the Jury. 

A non-direction is not a misdirection unless the 
Jury has been misled or unless the non-direction is 
of primary importance. 

A charge must be suchas to enable the Jury to 
grasp the pointe for decision. 

A charge should set out the case against each of 
the accused separately. Pat CHAMPA PASIN v. EMPEROR, 
29 Cr. L. J. 325; A. I. R. 1928 Pat. 326; 9 A. I Or. R. 
545 81 
—————8,307—Jury irial—Reference to High 

Court—Duty of referring Judge—" Recording the 

grounds of hisopinion," meaning of. 

. An order of reference under s. 307 of the Oris 
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minal Procedure Code must be in the nature ofa 
judgment giving a proper summary of the evidence 
and the reasons forthe opinion of the Judge making 
the reference, . . 

Per Ashworth, J.—'The words ‘recording the 
grounds of his opinion’ ins. 307, Criminal Procedure 
Code, mean that the Judge making a reference to 
the High Conrt should, in effect, show the reasons 
for his opinion in as clear a manner as he would 
have done if the case had not been a Jury case 
and he had had to write a judgment. A EMPEROR 
v, Sueo Din, L. R 9 A. 30 Or,; 26 A. L, J. 296; 29 Cr. 
L, J. 812; 50 A. 540 159 


-——-—- $8, 307, 423 (2)—Reference—Verdict on 
facts—Power of High Court to interfere where 
there is no misdirection or misunderstanding of 
law-—'Subject thereto, meaning of. 

Where a Jury has given its verdict on the facts 
of the case, it is open tothe High Court to revise 
that verdict on areference by the trial Judge made 
under s. 307, Criminal Procedure Code. even in cases 
where itis not alleged that there has been any mis- 
direction by the Judge or any misunderstanding by 
the Jury of the law as laid down by the Judge. 

Per Walsh, J-~The High Court sitting under 
8. 307, Criminal Procedure Code, is not sitting as a 
Court of Appeal, and in strict phraseology, is not 
asked to reverse or alter the verdict of a Jury. 

Per Lindsay, J—The words “subject thereto" in 
sub-s. (3) of s. 307 should be taken to refer not 
merely tothe word “powers” which precedes them 
but to the exercise of the powers. L Eimprror v. SHERA, 
28 A. L. J. 321; L. R. 8 A. 54 Cr.; 29 Or. L, J. 353: A. 
I. R. 1928 All. 207; 9 A. T. Or. R. 362; I. L. T. 40 All. 
94; 50 A, 625 225 


—— —— 8, 326. See On. P. O., 1898; as. 276, 277 577 
————- 88. 337, 339. See On. P. O., 1898, e. uc 


—— —— 88. 342,5 37— Prosecution evidence, record- 
ing of, after framing of charge—Further" exami- 
nation of accused, necessity of—Illegality, whether 
eurable. 

Where some prosecution witnesses nre examined 
after framing of the charge it is incumbent on the 
Court to further question the accused under s. 342, 
Criminal Procedure Code. 

The provisions of s. 342, Oriminal Procedure Code, 
are mandatory and omission to observe the pro- 
visions thereof amounts to an illegality which cannot 
be cured under s. 537 of the Code L Baz Kran, 
FMPRROR, 29 Cr. L. J. 3492; 10 A. I. Or. R. 26; I.T, T. 
40 Lah, 138 381 


—— — 88.420, 422—4Appeal by convict in Jail— 

Right of appellant to appear in person. 

Where in an appeal bya convict in Jailthe stage 
has been reached of the appellant baing given notice 
under s. 422, Oriminal Procedure Code. he is entitled, 
if he so desires, to appear in person if he is not re- 
presented by a Pleader. A LAL BAHADUR v. JAMPEROR, 
T. R. 8 A. 22 Or; A. Y. R 1998 All. 84; 26 A. L, J, 278: 
29 Or, L. J. 334; 50 A, 543; I. L. T. 40 Al. 193 122 


— — — $8. 423 (a), 537—4A ppeals from trial by 
Jury and trial with assessors, difference between. 
The e»unsiderations governing the appeal from the 

trial held with the aid of assessors differ greatly 

from those governing an appeal from the trial by & 
Jury, Inthe latter case the appeal is} restricted by 
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the provisions of ss, 423 (2) and 537 ofthe Code of 
Crminal Procedure, whereas in the former case the 
whole case is before the Appellate Court. Pat Crampa 
Pasty v. EMPEROR, 29 Cr. L. J, 325; A, 1. R. 1028 Pat. 
326,9 A. I. Or. R. 545 81 
— -——— s, 423 (1) (a), See On. C. P,, 1898, s. UM 
—  —— 8, 428 (2), See On. P. O., 1898, s. 307. 226 


——— ss. 428, 476-B—Appellate Court, juris- 
diction of, to take additional evidence—S. 428, 
applicability of, to proceedings under s. 476. |. 
An Appellate Court acting under s, 476B, Criminal 

Procedure Code, has no jurisdiction to take addi- 

tional evidence inasmuch as s. 428, Criminal Pro- 

cedure Code, which empowers the Court to take 

additional evidence has no application to such a 

proceeding. M SAMI VANNIA Natwar v. PERJARWAMI 

Naro, (1998) M. W. N. 73; 27 L. W. 285; A.T. R.1928 

Mad. 391: 29 Or. L. J. 445; 51 M. 603; 10 A. T, Cr. R. 

55: 55 M. L. J. 218 638 

— ———— $8. 485, 439. See Mapras Loos, Boarps 





Aor, 1920, s. 221 414 
= 8, 486. See Cn. P. O., 1898, s. 4 (k) 328 
————— 5.439, See Or. P. C., 1898, s. 190 (0) 27 


s. 439 —Revision for enhancement—Inter- 
ference by High Court. 

Where the view of an offence taken by the Sessions 
Judge though most favourable to the accused is not 
clearly wrong, the High Court will not interfere 
with it in revision. L NATHA v. EMPEROR, 29 Or. L. J. 
366; A. I. R. 1928 Lah. 546 9 A. I. Cr. R. 871 265 


s. 439— Revision —Enhancement of sentence 
—Interference—Prineinles— Communal matters— 
Application for revision by Government—Object of 
revision. e 
Although the High Court has power to enhance 

the sentence in revision, it will not do so where the 
sentence has been imposed by the lower Court on 
a consideration of the special circumstances of the 
ease andno question ofprinciple is involved. 

Fiven in cases of communal disturbance the 
Government should refrain from appealing to the 
revisional jurisdiction of the High Court for en- 
hancement of sentence unless violence has been 
done to some general principle which requires im- 
mediate and authoritative interference. 

The object of s. 439, Oriminal Procedure Code, is 
to confer upon superior Oriminal Courts a kind of 
paternal or supervisory jurisdiction, in order to 
correct miscarriage of justice arising from mis- 
conception of Jaw, irregularity of procedure, neglect 
of proper precautions or apparent harshness of 
treatment, which has resulted, on the one hand, in 
some injury to the due maintenance of law -and 
order. or on the other hand, in some undeserved 
hardship to individuals. A EMPEROR v, NASRULLAH, Ti, 
R-9 A 47 Cr.: 9 A, I. Cr. R. 305; 29 Or. L. J. 446: A. 
T, R. 1928 All. 287 567 


s. 439—Revision—Sentence, enhancement 


of. : 

Though it is competent to the High Court to 
enhance the sentence in revision it will only do so 
for exceptional reasons especially when the revision 
petition is by a private person. Where & sentence 
passed is substantial even though inadeqnate, it 
will not be enhanced inrevision. L DHARAN SINGH v. 
Eurgnon, 29 Cr. L, J. 843; A. I, R.1928 Lah, 5077 9 


AVL, Or Re 567 162 
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ES s, 439 (B) —Appeal—Joitit accused Appeal 
by some alone—High Court's power to set aside cons 
vietion of all the accused, 





The High Court is not precluded by sub-s. (8) of 


s. 439 of the Oriminal Procedure Code from inter- 
fering with the conviction of an accused who has 
not ‘appealed where the matter comes before ‘the 
High Oourt in an appeal preferred by his c^-acoused, 
Pat OHAMPAPASIN v. EMPEROR, 29 Or. L. J, 825; A, T. 
Ri 1928 Pat. 328: 9 A. T. Or. R. 545 -81 
————— s. 476B. : 

' See Or. P. O., 1898, s. 428 > - : 638 

See LIMITATION AOT, 1908, Son. T, ArT. 154 26 


————— 8, 488—Order of maintenance of wife in 

-England—Magistrate in India, confirmation by, 
- with variation as to rate—Date from which 
-maintenance is payable—Future maintenance. 


Wherea provisional order of maintenance passed 


by the Justices of the Peace in England against a 
husband in favour of a.-wife, -is confirmed by a 
Magistrate in British India with a variation as to 
rate, the order must direct maintenance to be paid 
only from the date of the order directing maintenance 
and not from any earlier periodand provision must 
also be made for payment of future maintenance. M 
In ve Ross Craxer, 29 Cr. L. J. 458; 10 A. I. Or. R. 
75; A. I. R. 1938 Mad. 899 : 906 


— 9.488 (4) —Living in adultery’, meaning 


'of—Single act of adultery, whether ground for 


refusing maintenance. E 4 
. The words ‘living in adultery’ in s. 488 (4) of the 
Criminal Procedure Code refer toa course of con- 
duct and mean something more than a single lapse 
from virtue. A single act of adultery will not, 
therefore, justify a Magistrate in refusing mainten- 
ance under the said section. ` 

The fact that the wife does not seek the husband's 
pardon for her past misconduct is not, by itself, a 
sufficient reason for excluding a wife who has com- 
mitted only a single act of adultery from the benefit 
ots. 488 of the Criminal Procedure Code. B In re 
FULOHAND MAGANLAL, 80 Bom. L. R.79; I. L, T.40 
Bom, 58; A. I. R..1928 Bom. 59; 52 B. 160; 29 Or. L. J. 
314; 9 A. T, Or. R. 447 . 24 
—— —— S. 49 7—Bail—Bailable: offence—Seriousness 

of offence, whether ground for refusing bail. 

"However serious an offence may ‘be, ifit is bail- 
able and there is no reason, such as the likelihood 
of the applicant abseonding if released on bail, the 
seriousness of the offence would not alone justify a 
Court ‘in refusing bail to which a convicted person 
ja.entitled under the law, A ABDUL Hanis Kmawv. 
Eupgron, 26 A. L. J. 363; L R. 9 A.44 Or; A. L R. 
1998 AIL. 211; 9 A. I. Or. R. 326; 29 Cr. L. J. 450 689 


s, B17 —E« pression “regarding which any. 
offence has been committed", meaning of— Party 
mot appearing vie first Court, whether entitled to 

otice in appeal. * ` o 
The eepreesion "regarding which any offence has 
been committed" in s. 517, Oriminal Procedure Code, 
includes moveable property regarding the possession 
of which n quarrel is begun ora riotis begun, what- 
aver may be the offence that might ultimately be 
committed in the course of the quarrel or fight. 
Where in certain disputes regarding possession of 
boats, nets and tackle, a quarrel arose which ulti- 
mately ended in riot, assault and murder: 
Held, that the boats, nets and tackle were pro- 
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perties in respect of which it was competent to the 
Gourt to order disposal under s. 517, Sriminal Proe 
cedure Code, 

‘Where. in regard to proceedings under s. 517, Orimi- 
nal Procedure Code, one of the parties does not choose 
to appear before the Sub-Divisional Magistrate in an. 
enquiry, he is not entitled to complain that he hag 
‘not been served with notice of the proceedings in the 
nuce Court against theorder of the lower Court. 
M Szzikg Dawoop v. VgLAYUDU SgMMaNOTI, 27 L.W 
132; A. I. R. 1928 Mad. 191; 54 M. L. J, 312; 29 Or. L.’ 


J. 322; 51 M. 606; 9 A. T.-Or. R. 538 | 65 
— — — "8, 826. See SONTHAL  PARGANAS Justice 
REGULATION, 1893, e. 4, cl. (1) 419 


8. 526—Application for tranafer—Affidavit 
by accused—False statement—Prosecution—Burden 
of proof—Practice. 

According to the present practice of the Allahabad 
High Oourt an accused person can legally tender hig 
own affidavit in support of an application for transfer, 
whether the affidavit is tendered and -the application 
made in a subordinate Court or in the High Court, 
and he can be prosecuted in regard.to any false 
statement made in the affidavit. - 

Jn a prosecution for having made a false statement 
in an affidavit it isfor the prosecution to prove that 
the statement was false and not for the accused to 
prove that it was true. A Bappu KHAN v. EMPEROR, L. 
R.9 A. 3'Or.: 9 A. I. Or. R. 91; A. I.R. 1928 All. 182; 
29 Or. L. J. 336 124 
8. 526— Expression of adverse opinion by 

Magistrate after completion of case-—Transfer. 

Expression ofan ‘adverse opinion- by a Magistrate 
after the entire evidence. has been recorded and the 
case-argued by the parties, does not entitle a party 
to a transfer of the case. L TEK OMAND v. EMPEROR, 29 
Or. L.J.429; 10 A. I. Or. R, 144 . 608 
- 8, 526— Transfer of case—Notice to parties: 

Per Baker, J.—A case should not be transferred 
without notice to the parties. B In reSuRIPAD Q. 
OHANDAVARKAR, 30 Bom, L. R. 70; 52 B. 151; 29 Or. L, 
J. 317; A. I. R. 1928 Bom. 184; 9 A. I. Or. R. 503; I. I. 
TT. 40 Bom. 116 4 27 
——— 8, 526 (8). See Or. P. O., 1898, 8. 117 569 


S, 5D28—Order of transfer—Apprehension of 
“want of fair and impartial trial—Inconvenience of 
accused—Interference by High Court. 

Although itis not the practice of the High Court 
to interfere with an order under s. 528, Oriminal 
Procedure: Code, made by a lower Court in the exeroise 
of its jurisdiction, ‘still it will interfere when there 











-are reasons for interfering with the order of transfer. 


The convenience of the accused must be regarded 
in considering the question whether a fair and: 
impartial trialis likely to be held. Pat JAGDAMBA 
BAHAY v. Emperor, 29 Or. L. J. 373; A. I. R. 1928 Oudh 
347; 9 A. I. Cr, R. 537 . 329 
— —— 8, 536.(2). See On. P. O., 1898, s: 238 214 
——— —- $, 537. See On. P, O., 1898, s. 349 381 


———— 8, 556— Trial by Magistrate who has taken 
part in sanctioning prosecution, legality of— 
Punjab District-Boards Act (XX of 1883), s. 58. 

A Magistrate who has taken part as a member of” 

a District Board in passing a resolution that the 

Police should be asked to inquire against certain 

officials and that such of them, as the inquiry might" 

warrant, should be prosecuted, is not competent to 
try ihe case instituted against them in pursuangs 
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ofthe resolution. L Hem Rasv. EmPRROR, 9Lah. L. J 
583; A. I. R. 1928 Lah. 114; 29 Or. L. J 371; 29 P.L. 
R. 282 271 


Criminal trlal—Contradiction between deposition 
before Magistrate and that before Sessions Judge— 
Former to be preferred. 

Where the deposition of a witness before the Magis- 
trate differs from the deposition at the Sessions, the 
former is tobe invariably preferred. Pot CHAMPA 
Pasin v. Exrpgror, 29 Or. L. J. 825; A. I. R. 1928 Pat, 
326; 9 A. I. Or. R. 545 . 81 

Conviction on circumstantial evidence, when 
proper. 

The ordinary rule in a case of circumstantial 
evidence is that, in order to justify a conviction, it 
Should be incompatible with any reasonable hypo- 
thesis than that of the accused's guilt. B EMPEROR v. 
ISMAIL KHADIRSAB, 30 Bom. L. R. 330; A. I. R. 1928 
Bom, 130; 29 Cr. L. J. 403; 52 B. 385; 10 A. I. Cr. R, 
118 501 


Criminal Tribes Act (VI of 1924), s. 24 (b)— 
Waiting for opportunity to commit theft, what 
amounts to. 

Under 8.24 (b) of the Oriminal Tribes Act if a 
member of a registered criminal tribe is found in 
&ny place under such cireumstances as to satisfy the 
Court that he was waiting for an opportunity to 
commit theft or robbery, he is guilty of an offence. 

Where the only evidence against an accused person, 
& member ofa criminal tribe, was that he was found 
near a pond and he had a pair of scissors and a box 
of matches : 

Held, that this would not &mount to an offence 
under s. 24 (b) of the Criminal Tribes Act. M KOMARA- 
GIRI BITOHALUGADU v. EMPEROR, (1928) M. W.N. 71; 54 
M. L. J. 444; 27 L. W. 734; A. I R. 1928 Mad. 479; 29 
Or. L. J. 453; 10 A. I. Or. R. 56 901 


Custom. See HINDU Law 760 
Alienation of ancestral property for surety 
debt—Validity of alienation—N ecessity. 

An alienation of ancestral property by an agricul- 
turist for a debt incurred as surety is invalid ac- 
cording to custom as such a debtis not a neces- 
sity, L THAMAN SINGH v. Bacuna, A. I. R. 1928 Lah. 
702 614 
- Alienation—Sale in execution of decree- 

against widow—Stranger auction-purchaser—Rever- 

sioners’ right to challenge sale. 

Reversioners are not competent to challenge a sale 
where the purchaser is an outsider and has pur- 
chased the property in execution of a decree without 
the knowledge that the debt for which the decree 
had been passed was not raised for a necessary 
purpose, and the fact that the decree in execution 
of which the sale was effected was not passed against 
the original debtor but against his widow makes no 





manner of difference, L Bura v. Waryam Sinan 882° 


-— 





Pre-emption in Naraingarh town, District 

Ambala. 

The custom of pre-emption exists in the town of 
Naraingarh in the Ambala District. L Suiv RAM v. 
ATMA RAM, A. I. R. 1928 Lah. 571 624 
———— Wajib-ul-arz permitting Will or gift by 

adna malik—Adna malik's right to sell or mortgage 

land. 

Where according to the wajib-ul-arz an adna malik 
can alienate his property by Will or gift, it does not 
follow, in the absence of evidence ta the contrary, 
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that he is also competent to sellor mortgage or 
alienate itinany other way. L Jat OHAND v., FAUJA, 
A. I. R. 1928 Lah. 525 261 


Decree—‘Liberty to apply’ clause, object and scope of 
—Decree giving right to residence and to com- 
pensation on being compelled to vacate—Construction. 
A decree provided that the plaintiff was entitled 

to occupy as, and for, her residence certain flats 
and that,in the event of her being compelled to 
vacate the said premises, the defendants should pay 
to the plaintiff the sum of Rs. 500 every month in 
lieu of her residence. The defendants agreed to 
sell the premises and called on the plaintiff to 
vacate the premises offering to pay her Rs. 500. The 
plaintiff refused to vacate. The defendants took out 
anotice of motion for an order that the plaintiff may 
be ordered to vacate: 

Held, (l) that, on a proper construction of the 
decree, the plaintiff could not be compelled to vacate 
at the will of the defendants; 

(2) that the application was not maintainable as it 
was not to carry out the terms of the decree, but to 
vary it. 

Applications under a ‘liberty to apply’ clause 
ean only be made for. the purpose of carrying out 
the terms of the decree and the workingof it. B 
FarMABAI v. SHERIFF DzwJ1 CANJEE, 90 Bom, L. R, 137; 
A. I, R. 1928 Bom. 102 510 
District Gazetteer, value of. See HINDU Law 760 


Divorce—Discretion of Court in granting divorce— 
Principles—Power of Court to refuse divorce in 
interests of public morality—Petitioner's conduct, 
enquiry into. 

In divorce proceedings a Court must have regard 
not only to the rights and liabilities of the matri- 
monial person wroaged and of the wrong-doer re- 
spectively but also tothe interests of the society and 
public morality and where the Legislature has not 
thought fit to define or specify any case or classes of 
cases in which the Court's discretion is to be exercised, 
Courts ought not to limit or restrict that discretion 
by laying down rules within which alone the discretion 
is to be exercised, 

lt is obligatory on the Court, in such cases, 
carefully to consider all the circumstances of the 
married life and in particular the circumstances 
relating to the petitioner's misconduct if any. 

A husband instituted proceedings for divorce of 
his wife on the ground of her alleged adultery. The 
parties belonged to & community possessing rather 
loose habitsand the petitioner had married a woman 
who was fairly known to the community as a woman 
of loose character. The acts of adultery alleged against 
her were not proved and there was evidence to 
show that the wife hada natural desire to retain her 
husband's affection. Petitioner was also found to have 
contracted syphilis during his married life. The lower 
Court granted divorce holding thatthe discretion of 
the Court might suitably be exercised in the petition- 
er's favour: 

Held, that the exercise of the discretion was 
entirely inconsistent with the principles on which 
divorce should be allowed, and that the case was one 
in which divorce should not be granted. A Jauzs 
PETER SHERRING v. SHAHZADI SHEERING JACKSON, 76 A. 
L. J, 153; A.I, R. 1028 All. 338; 50 A. 464 117 
Divorce Act (IV of 1869), s. 61—Right to present 

divorce petition, whether precludes prosecution of 

adulterer-- Penal Code (Act XLV of 1860), 8, 497, 
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Section 61 of the Divorce Act merely precludes a 
civil suit for damages by a husband against an 
adulterer. It does not forbid the Crown to prosecute 
and punish an alleged adulterer under s. 497, Penal 
Oode, when moved todo so by an injured husband, 
who is entitled to relief under the Divorce Act. L 
F. Bwys v. KIRK, A. I. R. 1928 Lah. 50; 29 Or. L. J. 
382; 10 Lah, L. J. 250 381 


Easements—Light and air—Infringement—Tests — 

Injunction, principles governing grant of. 

The owner of the dominant tenement is entitled to 
the uninterrupted access through his ancient windows 
ofa quantity of light, the measure of which is what is 
required for the ordinary purpose of inhabitancy or 
business of the tenement tothe ordifary notion of 
mankind and this rule cannot be relaxed merely 
because the room is inhabited by persons of inferior 
status not accustomed to a high mode of living. 

Where besides the ventilator a room has no other 
means of access of light and air except a door which 
opens into another room and the room becomes dark 
if the ventilator is closed, the deprivation of light 
and air by closing of the ventilator would amount 
to a nuisance justifying the issue of a mandatory 

njunetion. L Dwarxa DHISH Ji v, DEWA SINGH, A, L 
R. 1928 Lah. 735 


Right to flow of surface water. 

An owner of land on a lower level to which 
surface water from adjacent land ona higher level 
naturally flowsis not entitled to deal with his land 
go as to obstruct the flow of water from the higher 
land. L Partas SINGH v, SURJAN SINGH, 29 P. L. R. 
440; A. I. R. 1928 Lah. 717 728 
———— Right of way—Eztent of the right where 

servient tenement isin possession of trespasser— 

Presumption—Blind alley, presifinption as to owner- 

ship of. 

An easement like aright of way over a tenement 
js aright ruoning with the land and is not a 
personal right. Whether it isthe owner or a tres- 
passer who is in possession of the servient tenement 
the person who claimsaright of way cannot claim 
more than that his right of easement should not be 
curtailed in any way. 

In the case ofa blind alley a Court may presume 
that its ownership vests in the owners of adjacent 
houses, but this presumption is one of fact and not of 
Jaw. L SHIMBHU DAYAL v. GAJJU Map, A. I. R.1928 


Lah, 709 610 


Easements Aot(V of 1882), S. 13—Natural right 
to drain rain water—Collection of rain water and 
letting it out by opening bund—Increase of burden 
—Adjoining owner's right to object—Right to 
drainage of surplus irrigation water, nature of. 
"Where two contiguous fields belong to different 

proprietors, and one of them stands upon a higher 
ground than the, other, the inferior tene- 
ment is bound to receive rain water falling on the 
superior tenement. Further, where rain water fall- 
ing on the higher tenement is collected by its owner 
for drainage or such other purposes of improve- 
ment and is let out to the lower tenement by cutting 
open the bund ata particular place and it is not 
shown that the obligation of the lower tenement is 
thereby changed in quality or increased in degree, 
the owner of the lower tenement would not be 
gntitled to object to the draining of the rain water 
jn that manner, 





INDIAN OASES; 


‘the 9th November, 1922..... Kindly 


[1938 
Easements Act—econeld, 


There is no natural right to pass on surplus 
irrigation water to the land of an adjoining owner. 
M VoGILI RAMAKRISHNA REDDI vV. BADDEVOLU VENKATA 
ReDD, 39 M. L. T. 373; A. I. R. 1928 Mad. 52 205 
——— 8, 22—Right of passage—Servient owner's 

right to build—Hasement of passage, extent of. 

A dominant owner who has acquired a right of 
passage over a servient heritage is not entitled to 
prevent the servient owner from building over it 
but is only entitled to have sufficient space left for a 
convenient passage. L KARTAR SINGH v. Ouuau 171 


EJectment sult—Burden of proof of title—Weakness 
of defendant's title, effect of. 

In a suit for ejectment the fact that the defendant 
is not able to establish a clear title is no ground for 
the plaintiff getting a decree unless he can prove 
his title. C Lina SINGH v. OHANDRA BADAN SINGE, A, 
I. R. 1928 Cal. 343 43 
Equitable mortgage- Letter containing bargain 

between parties— Registration. 

Where in creating an equitable mortgage by 
deposit of title-deeds, the mortgagor passed on to the 
mortgagee a letter as follows:—“As I personally told 
you yesterday, I send herewith a sale-deed, dated 
accept this 
deed as collateral security........ On payment of 
Rs. 3,000 within the 20th instant, I shall take the 
above deed...... en 

Held, thatthe letter clearly constituted the bargain 
between the parties and was not merely a record of 
an already completed transaction and since it wad 
unregistered no valid equitable mortgage was created, 
MS. ALWAR OHETTY v. K, JAGANNATH AIYAR, O4 M.L. 


J. 109; 27 L. W. 633 291 
Estoppel. See PRE-EMPTION 157 
— to trustees. See C. P. O., 1908, s. 92 199 





Evidence Act (I of 1872), ss. 9, 14, 65—Copy of 
letter found in accused's possession—Evidence of 
intention—Primary  evidence—Admission before 
proof of signature. 

Ina trial for sedition the prosecution sought to 
adduce in evidence a copy of a letter sent by the 
accused to the Editor of a newspaper, which was found 
in the &ceused's possession, and which contained the 
following lines: ‘I hope you will think the present 
one sufficiently tactful on the subject of violence 
and is more nearly a logical unit than the others’: 

Held, (1) thatthe copy was relevant under as. 9 
and 14 of the Evidence Act to prove the accused's 


. intention; 


(2) that it was original and not secondary evi- 
dence so far as it was relied on as a piece of evidence 
found in the accused's possession; 

(3) that it was not necessary, before admitting the 
document in evidence, to decide that such a letter was 
actually sent. B EMPEROR v. PHILLIP PRATT (No, 2), 
30 Bom. L. R. 314; A. 1. R. 1928 Bom. 77; 29 Cr. L. J. 
322 32 
— —— — $8, 11, 13, 32— Recitals as to boundaries in 

document not inter partes, admissibility of. 

A recital in a document as to the ownership of 
adjoining lands is not admissible in evidence as 
against persons whoare not parties tothe document, 
L HAKIM ALI v, AMRIK SINGH 264 
S. 14, See Eyrpencg Act, 1872, s. 9 32 
8. 14—Sedition—Document adduced as 
evidence of intention—Definite connection, whether 
necessary-——Subsequent writings and writings not 
printed and published, admissibility of, 
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Where a document is sought to be adduced in 
evidence to show the intention of the accused .it is 
not necessary to show that there is a definite con- 
nection between the document andthe particular 
writing which is the subject-matter of the charge. 
The main question in such cases is whether the 
writing thatis sought to be put inas evidence of 
intention does, in fact, contain matter which supports 
the centention that such intention is thereby shown. 

There is nothing in s. 14 of the Evidence Act to 
show that the statements sought to be adduced under 
the section should have been made previously and 
that they cannot be put in evidence ifthey are made 
after the particular occurrence, that is, the subject- 
matter of the charge. The test is merely proximity 
of time and not priority. 

Where the actual writer of a pamphlet is being 
tried for sedition, a document written by him can be 
admitted in evidence to show his intention even 
though it was never printed and published. Primarily 
anything which he has written is, ifit comes within 
the general words of s. 14 of the Evidence Act, relevant 
and admissible, provided it is within a reasonable 
time of the particular document in respect of which 
he is being charged. B EMPEROR v. PHILLIP SPRATT 
(No. 3), 30 Bom. L. R. 315; A. I. R.1928 Bom. 78; 29 
Or, L. J. 320; 9 A. 1. Or. R. 429 30 
— ———— S. 24. Gee On. P. O., 1898, s. 164 514 


8, 24—Confession—Inducement, threat, or 
promise cannot be inferred from mere conjecture— 
Duty of Court to examine evidence. ; 

Itis not possible -for a Court to hold that the 
making ofa confession appears to have been caused 
by any inducement, threat or promise except upon 
evidence before it. The inference may be suggested 
by the confession itself or by the evidence of the 
prosecution or by the evidence adduced by the 
accused person or by the surrounding circumstances 
which the Court is always bound to take into con- 
sideration but the conclusion cannot be reached on 
surmise or conjecture. . 

Whether or not a confession is admissible in evi- 
dence is a matter which is to be decided after a 
full consideration of the evidence and the particular 
circumstances of each case. L BupHoo v. EMPEROR, 29 
Or, L. J. 385; A. I. R. 1928 Lah. 676 387 

S. 26— Confession after arrest by Police 
during temporary cessation of Police custody, admis- 
sibility of. 

The accused, a post master, who had been in the Police 
lock-up for three days was brought out temporarily 
and was taken to the house of the Superintendent of 
Post Offices. The accused made a confession before 
that officer and was again brought back to the lock- 


up: 
Heid, that no breach of the Police custody wag 
occasioned by the temporary separation of the accused 


from the Sub-Inspector of Police and the confession: 


was inadmissible in evidence. L lMPEROR v. SHEO 
Ram, 10 Lah. L. J. 174; 29 Cr, L. J, 366; A. I. R. 
1928 Lah. 282; 10 A. I. Cr. R. 115 398 
7—— ——— S. 27. See On. P. O., 1898, s. 162 442 


- 5. 32 —Dying declaration contradictory in 
parts—Awdmissibwity in evidence. 

It is doubtful whether a dying declaration which 
contradicts itself in its various parts is admissible, 
But even if it were admissible its evidentiary value 
would be negligible. LINAYAT ALI v, EMPEROR, 29 
Or, L. J, 418; 10 A, I, Or. R. 68 526 
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— ss. 32, 34—Account books, admissibility of 
—Account books written by deceased person— 
Corroboration, whether necessary—Presumptron of 
fixity of rent—Use of account books to rebut 
presumption—Bengal Tenancy Act (VIII of 1885), 
s. 50. 

Hudabandi papers are admissible in evidence to 
rebut the presumption under 8. 60 of the Bengal 
Tenancy Act. 

Section 34 of the Evidence Act does not make 
account books inadmissible if not corroborated. It 
makes them admissible but provides that by them- 
selves they are not sufficient to charge any person 
with liability. 

If account books are admissible under s. 32 of ths 
Evidence Act, the latter part of s. 34 ofthe Act has . 
no application and they do.not necessarily require 
corroboration. GC Goreswar SEN v. Bioy CHAND 
Mauatas, 32 C. W. N. 580 883 


S. 35, scope of—Eniry made on copy of 
judgment indicating date of its completion, relevancy 
of—Enquiry to determine date of completion of 
copy—Copyist's departmental report, admissibility 





of. 
Under s. 35 ofthe Evidence Act an entry made on 
a certified copy granted by a Court indicating the 


‘date on which it was completed is relevant but when 


an enquiry as to the correctness of such an entry 
has been started on, its accuracy having been 
challenged by a party, and in such enquiry a report 
is made departmentally by a copyist to his superior 
officer, sueh report is wholly outside the purview of 
B. 35 and cannot be referred to as, legal evidence 
without the copyist being cited as witness and called 
upon to depose to the statements, made in the report. 
L Nizam DIN v. MomAMMAD IQBAL, A. I, R. 1928 Lah. 
643 619 

S. 45—Opinion of expert on palm impres- 
- sion, admissibility of. 

The opinion of an expert on the identity of a palm 
impression is admissible in evidence under s. 45 of 
the Evidence Act. B EMPEROR v. BABULAL BEHARI, 20 
Bom. L, R. 321; 29 Cr. L. J. 410; A. 1. R. 1928 Bom. 





158; 52 B. 223; 10 A. I. Or. R. 84 508 
——— 8. 58. See O. P. O., 1908, O. VIII, R.5 879 
8. 65. See EVIDENOE Act, 1872, 8. 9 32 





— S. 68, application of, to bahi entry. 

Section 68 of the Evidence Act applies only to cases 
where a documentis required by law to be attested 
and has, therefore, no applicability to a bahi entry 
which is not required to be attested at all in the 
Punjab: L Kunwar Ram v. GRUGI, A, I. R. 1928 Lah, 

57 


~——— 8. 74—Report of Civil Surgeon to Magistrate 
whether public document, 

Where a Civil Surgeon reports about the probable 
age of a person to a Magistrate on the latter's 
requisition, he is merely giving his expert opinion 
and isnot making arecord of his act in his othcial 
capacity for the public, and the report made by 
him isnot a public document within the meaning 
ofs.74 of the Evidence Act. O ABDUL HALIM KHAN 
V. SAADAT ALI KHAN, l Luck, Cas, 738; A. L M, 1928 
Oudh 155 . 817 
——— S$ 90—Presumption as to genuineness— 
Marking of document as eahiwbit, effect oj— 
Appellate Court's power to refuse to raise piga 
sumption, 
The mere fact that the trial Court has mada an 


` 


044 
Evidence Act—contd. 


endorsement on an ancient document that it wag 


“proved by a particular witness does not necessarily 


imply that the trial Court was willing to raise the 
presumption under s. 90 of the Evidence Aot. 

The test whether an Appellate Court can, without 
giving opportunity to adduce fresh evidence, refuse 
to raise a presumption under s. 90 of the Evidence 
Act which has been:raised by the trial Court, lies in 
whether the trial Court has recorded and com- 
municated to the parties a finding, before the 
opportunity for receiving eviderice had passed, that 
it was prepared to maké a presumption under the 
section, M MUTHIYAN CHETTI v, Varyapayan, I. L. T. 
40 Mad. 61 412 


— 8, 92—Oral agreement to vary written 
contract, admissibility of, as betweenrpersons not 
parties to contract. ` 
Plaintiff sold certain property to another and the 

latter in his turn sold it to the defendants. The plaint- 
iff sued the defendants for recovery of possession of 
the property alleging that the original vendee had 
agreed to re-convey the property to him on re- 
payment of the price and that the defendants also 
had agreed with the plaintiff, when they purchased 
the property, that they would re-convey the property 
to him, The lower Courts held that the agreement 
tore-convey could not be proved in view ofthe pro- 
visions of s. 92 of the Evidence Act: 

Held, that inasmuch as plaintiff was not a party to 
deed of sale under which the defendants purchased 
the property, from the original vendee, s 92 of the 
Evidence Act had no application and plaintiff could 
prove the oral agreement to re-convey made by the 
defendants. R Mausa THAN GYAUNG v, Mauna Prvu, 5 
R. 836; A. I, R. 1928 Rang. 61 734 


S. 92—Suit on promissory mote--Evidence 
contrary to recital in document but amounting to 
failure or want of consideration, admissibility of, 
A promissory note recited that a sum of Rs. 300 

was found due to tha plaintif from the defendant on 
settlement ofa certain account and that the defend- 
ant was accordingly executing the promissory note 
to secure the said amount. In a suit on the promissory 
note the defendant pleaded thathe had deposited o 
sum of Rs. 500 with the plaintiff, that this was not 
traceable at the time of the execution of the note, 
that the payment was subsequently traced and found 
true, and that no amount was, therefore, really due to 
the plaintiff: 

Held, that the plea set up by the defendant amounted 
really to a plea of want or failure of consideration and 
could, therefore, be proved under the proviso Ito 
B. 92 of the Evidence Act. A Onaman Lar v. HIRA Lat, 
26 A. L. J. 183 158 
s 114, See Or. P. O., 1898, s. 161 514 
s, 116, application of— Defendant not let 

into possession by — plaintiff--Denial of tenancy— 

Estoppel, : 

Under s. 116 of the Evidence Act a tenant is estop- 

ed from pleading that he is not a tenant only when be 
Pas been let into possession bythe landlord. L 
RAMZAN SugIKH V, ARURA MAL 182 
5. 145. See On. P. C., 1898, 8. 162 162 


ss, 153,155, 157, interpretation of—E feet 
of improper reception of evidence. 
Sections 153 and 155 of the Evideneo Act, 1872, 
must be strictly construed and narrowly interpreted 
lf the Courts governed by that Statute are to, be 
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spared the task in many suits of prosecuting, on 
most imperfect material, issues, which have no 
bearing upon that really in contest between the 
parties. 

Semble.—Section 153 of the Evidence Act is in 
accordance with the opinions of the Judges in the 
case of Attorney-General v. Hitchcock, 

Where, in order to corroborate a witness, a letter 
written by him was tendered and received in evi- 
dence under s. 157 of the Evidence Act, the 
Judicial Committee, in holding that, under the 
circumstances, the letter was not properly receiv- 
able for any purpose, made the following pertinent 
observations :—"‘Its contents ought to have been 
excluded from judicial consideration in all Courts as 
completely as they have been ignored by their Lord- 
ships." P G Buoginan BRIKAOHAND v. ROYAL INSURANGE 
Oo. Lro., 26 A. L. J. 377; A. I. R. 1928 P, O. 54; 54 M. 
L. J. 545; 320, W. N. 593:6 R. 142; 47 O. L. J. 550; 
30 Bom. L. R. 818; 28 L. W. 276 1 
BE :$, 155, See EvipgxoE Aor, 1872, as. 153, 155, 
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Execution of decree—Property ‘incapable of 
physical possession—Symbolical possession, necessity 
of giving. 

Where it is not possible in the execution of & 
decree to give physical possession of the property, 
symbolical possession of it should be given. L MUNSHI 





RAM v. AMIN OHAND, A. I. R.1928 Lah. 539; I. L.T. 
40 Lah, 142 à 385 
Expert witness—Examination on commission, 


impropriety of —Value of expert evidence. 

It is not proper to examine an expert on commis- 
sion in the absence of the accused. The evidence of 
the sxpert has always tobe carefully weighed and 
when given on commission, its valueisvery consider- 
ably reduced. L Nur Dix v. EuPEROx, 29 Or. L. J. 377; 
10 Lah. L, J. 235; A. I. R. 1928 Lah. 533; 9 A, I. Or. R. 


561 369 
First Information Report. See Cr. P. C., 1898, 
gs. 200 to, 203 333 
See PENAL Cons, 1860, s 302 370 


Fraud— Relief sought on basis of fraud—Particulara 
of fraud, necessity of. < 
It is a well-established proposition of law that in 

the case of an action based on fraud, particulars of 

fraud ought to be specifically given. L NARAIN SINGH 

v. BRI Ram 383 

Sutt to declare proceedings in execution of 
decree void, maintainability of—Suit te set aside 
wrong decree, competency of —Proper remedy. 

No Gourt has jurisdiction to entertain a suit to 
declare proceedings in execution of a decree passed 
by a competent Court null and void as long 
as the decree itself is not set aside either on 
appeal or ina regular suit on the ground of fraud 
under conditions under which the law allows such a 
decree to be so challenged. 

No suit is competent to havea decree set aside on 
the ground thatit ig wrong. The proper remedy for 
setting aside a wrong decree is by way of appeal L 
Amin SINGH v. UHHAJJU MAL, A. I. R. 1928 Lah. 766 


55 

Guardians and Wards Act (VII of 1890)— 

Guardian appointed by Court—Infant's marriage 
Sanction of Court, necessity of—Procedure, 

The guardian for marriage of the infant who may 

have negotiated for tha marriage must apply to thg 
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District Judge for his sanction. Notice of the 


application should be given to the infant, to the 
guardian of person if he happens to be different from 
the guardian for marriage and also to such relations 
of the minor as the Judge may deem necessary. He 
will then consider the objections and suggestions if 
any and then determine whether the proposal of the 
guardian for marriage is for the true welfare of the 
minor or whether the marriage is unsuitable by 
reason of incongruity of age, inequality of rank and 
fortune or any like reason. If on the materials 
before the District Judge he is satisfied that the 
marriage is not unsuitable, he will sanction it.” 

The marriage of a Ward of the Court requires the 
consent of the Court anda marriage or connivance 
of marriage with a Ward of Court without such 
consent is, apart from any other consequences which 
might follow, a contempt of Court liable to be 
severely punished, 


It is competent for the Oourt, under its delegated 
powers from the Sovereign as parens patri] of 
infants, to restrain by an injunction an unsuitable 
marriage of an infant, whether he or she be a Ward 
of Court or not, and where the Court has, as a 
matter of fact, assumed superintendence of the infant 
and in pursuance thereof has transferred its duties 
to a person of itsown choice called the certificated 
guardian and has charged him with the custody of 
the infant on behalf of the Court it is incumbent 
upon the Court to take all necessary precautions to 
prevent the person so entrusted from doing any 
act which is likely to result in irremediable injury 
to the ward. 

A person who accepts to act as a certificated guardian 
impliedly undertakes to have custody of an infant 
entrusted on terms imposed on him by the Court; 
and so longas he retains such custody and has not 
restored the custody of the infant he cannot assert 
any right which he may have under the ordinary 
law and is bound to carry out the orders of the 
Court. If the certificate of the Court imposes a con- 
dition on him that he shall notmarry the infant of 
the Court, he is bound to comply with it. S PREMJI 
KANJI v, JEEWIBAI A. I. R. 1928 Sind 129 668 


-—— s, 30— Void morigage—Mortgagee's right 
to restitution. See MORTGAGE 728 


————— 58. 34, (C), (d), 45 (1) (b)—Guardian's 
failure to deposit money —Power of Court to impose 


jine. 

Section 45 (1) (b) of the Guardians and Wards Act 
authorises a Court to impose a fine on the guardian 
only if he fails to pay into Court on a requisition 
under s. 34 (d) the balance due on the account 
exhibited by him in compliance with a requisition 
under s. 34 (c) and does not authorise imposition of 
fine for failure to deposit any other sum. L GARIB 
CHAND v. EMPEROR, A. I. R. 1928 Lah. 538 739 


Hindu Law—Adoptlon. See Oupa Estates Aor, 
1869, r. 22 (5) 673 


Ceremonies of adoption—Sudras— 

Giving and taking, necessity of. 

Though among Sudras no ceremonies are necessary 
for a valid adoption, still it is necessary to prove that 
there was a giving and taking of the child in adoption. 
L KissoRi LAL v. JOWALI 62 





am 


Divesting of estate—Will conferring 


00 
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on widow absolute estate coupled with power to 

adopt—A dopted son, whether divests widow of estate. 

Where a Hindu makes a bequest of his properties 
to his widow with absolute powers coupled with 
authority to adopt, the bequest must be regarded as 
a provisional one, subject to the exercise by the 
widow of the power to adopt. 

On the election by the widow to exercise the 
power and make an adoption, the provisional bequest 
ceases and the implied intention of the testator that 
from the date of the adoption the adopted son should 
represent him and his estate, would take effect, and 


` the widow will be divested by the adopted son of her 


estate. ; 

Per Phillips, J.—A sole owner is entitled to dis- 
pose of his property as he pleases and when once he 
has done so, the adopted son cannot interfere because 
the legal fiction of the adoption is not allowed to 
prevail against the rights already vested in other 
persons although in the case of provisional vesting, 
as it has been called, the adopted son does divest 
the owner, Where an estate has been vested in a 
full owner fully capable of himself continuing the 
line of succession, the power to adopt tothe previous 
owner is exhausted. M Ergam Reppy v. Marss REDDY; 
(1927) M. W. N. 625; A. L R. 1928 Mad. 271; LL. T. 
40 Mad. 239 202 


——— Adoptlon—Kayasthas—Adoption of stepa 
brother—Authority ‘to adopt step-brother and if there 
is obstacle, to adopt another'—Constructton—Opinion 
of legal advisers against validity of adoption, 
effect of—Power to adopt, with consent of father— 
Adoption after death of father—Absence of consent 
—Validity of adoption. 

A Bengali Kayastha died leaving an anumatt-paira 
io his wife which, efter reciting that it was 
absolutely necessary that he should have an adopted 
son or sneha-putra to inherit his property, directed 
her to adopt his father’s youngest son C. The deed 
further provided as follows; “If there be any obstacle 
to take him (C) in adoption according to the Skastras, 
then he will be madeasneha-puira or she may adopt 
anyone else whom she wants with the permission of 
my father and deliver him possession.” Legal advisers 
who were consulted on the matter expressed an 
opinion that C, being a step-brother, could not be 
adopted and the widow adopted another boy, after. 
the death of her father-in-law: 

Held, (1) that as soon ag the opinion of the legal. 
advisers, for which there was good ground in the 
law as it was understood at that time, was given, an 
‘obstacle’ arose within the meaning of the amwmati- 

atra; à 

ii (2) ‘that the primary intention of the executant 
of the deed was toadopt, andthe provision as to 
taking the consent of his father was of secondary 
importance, and that, therefore, effect must be given: 
to the adoption made even though, when it was 
made, the sanction of the executant's father could, 
not be, and had not been, obtained. 

Kayasthas of Bengal are not Sudrae. 

A deed of adoption should be construed liberally 
though reasonably where it shows primary intention, 
to adopt. i 

Per Wort, J.—Although a Courtis not bound to 
raise a presumption as to the genuineness of a 
document more than 30 years old and has adiscretion 
in the matter, that discretion isin the trial Court. 
and ihe Appellate Court will net interfere where ig 
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"has not been wrongly exercised. Pat RAJENDRA 
Prasap Bost v, GoPaL Prasan BEN, 9 P.L. 7.125; 7 


Pat. 245 ` is 545 
———— Divorce sanctioned by ^^ custom—Wife 
divorced for- misconduct of at her request— 


`> Ornaments, whether liable to be returned— Expenses 


' of first marriage, refund of. `- i ! 
With Hindus-among whom divorce and re-marri- 
age are permitted, it is a very common if not 
universal custom, that when-a woman is divorced 


- ` for misconduct or at her own request, she returns 


to her husband all the ornaments he has given her, 
whether at the wedding or later; and if she marries 
again, her second husband refunds to her first 
husband the cost of the first marriage. N-KsHAMADHAR 
Prasap v, SARASWATI, A. I, R. 1928 Nag. 196° 446 


Inheritance (Mitakshara - Sehool)— 
. Atmabandhus—Rules of preference—Bandhus ex 
parte paterna, whether exclude those ex parte 
materna—Spiritual benefit—Full- blood and. half 
blood—Father's half sister's son, whether. excludes 
mother's sister's son. 3 | 
. Under the Mitakshara Law father's sister's. son is 
entitled to succeed in preference to mother’s sister's 
son and there is no difference between a. half sister's 
son and a full sister's son in this respect. 

Among Atmabandhus of the same degree those 
who confer the.greatest spiritual ‘benefit to the pro- 
positus have a preferential right to succeed. 

Oblations offered to paternal ancestors are of greater 
merit than those offered to maternal ancestors. 

Quære.— Whether among Atmabandhus of the same 
degree those related through the father are to be pre- 
ferred ‘to those related through the -mother. C 
JATINDRA NaTH Roy v.NaGENDRA Nata Roy, IL L, T. 
40 Cal. 50; 47 O, L. J. 265; 3200. W. N. 548; A, I. R. 
1928 Cal..289 E : - 246 


—————————-— Nattu Idayar of Madura District— 
~ Custom. of exclusion of widows—Proof of custom 
—Requisites of: valid custom—Statements' of 
witnesses and-in District Gazetteers, value of— 
-Applicability of Hindu Law to Dravidians of 
South India—Custom at variance with general law 
—Burden of proof. ee : e : 
The Ramayana Chavadi Yadhava or Naitu Idayar 
community in the Madura District of the Madras 
Presidency are Hindus belonging to the Sudra caste 
and governed by the’ Hindu’ Law although they 
might belong to the original Dravidian stock. 
` Held, on the evidence adduced; that there was no 
custom among ‘the members of the said community 
by which widows ‘of sonless divided’ persons were 
excluded from inheritance in favour of even distant 
dayadis. i 4 li 
Per Kwumaraswami Sastri, J.—In the case of 
ersons professing the Hindu religion. the Hindu 
Ter as expounded in the Smritis and Commentaries 
prevalent in the Province in which disputes ‘arise 
should prima facie govern the parties though it 
will always be open to them to show that such 
Hindu Law. has been either modified by custom or 
that particular rules have not been adopted’ by the 
community-who retained in that respect their original 
customs. = Kn < : 
' In order to give effect to a custom which is set 
up and which is at variance with the ordinary 
Hindu Law, it should be ancient, invariable, con- 
tinuous, notorious, not expressly forbidden by the 
ee $ $ n d $ tec * 
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Legislature and not. opposed to'morálity . or publie 
policy and as regards instances in support of the 
custom they should be established by clear and un- ' 
ambiguous evidence and must be conclusive. 
A statement in a District Gazetteer as to the 
existence of a. custom amongst a community de- 
serves great weight, but should not be taken as 
conclusive especially where the evidence in the case 
does not. support a. uniform custom set up ^ (€ 
Per Devadoss, J.—'The customs obtaining amongst 
the non-Aryan races of.the Madras Presidency, espe- . 
cially among those inhabiting the Southern or Tamil 


: Districts, have been in vogue from time immemorial. 


To hold such eustoms as exceptions to or variations 
of the Hindu Law is to ignore History and Ethnology; '. 
for, the Drsvidians were never governed by tbe 
Hindu Law, and they adopted only some of the 
customs and manners of the Aryans when they 
wanted io imitate them. In weighing the . evidence 
as regards any custom which is set up, the Court 
should consider whether the caste or sect or clan ^ 
among whom it is said to prevail ever adopted 
wholly or only with some reservations the general 
body of Hindn Law and whether they ever intended 
to alter their customs and Customary Laws com- 
pletely: a 
^ Where a custom is a general one obtaining in à 
caste or clan composed of hundreds of families, the 
Court would naturally expect a large number of 
instances in proof of the custom, but, where the 
custom set up is that of a single family ora small. 
group of families, it is unreasonable to “expect a 
large number of instances in support of the custom. 
Where alarge number of instances are proved which 
nre not in accordance with the custom, even though 
the number of instances produced in support ofthe 
custom is considerably larger, the Court would 
hesitate a good deal before coming to the conclusion 
that the custom is considered by the people among 
whom it is said to prevail as obligatory. EE 
. In considering whether a custom is reasonable or 
unreasonable, the Court should not be influenced or 
guided by modern ideas, for, that which appears to, 
be unreasonable to us now may have been considered 
as eminently reasonable and necessary for the growth 
or well-being of acaste or clanin bygone ages.. . 

' Mere' statements of witnesses that such.a custom 
exists or that such a custom is not in vogue should 
not be relied upon unless such. statements are ` 
supported by instances. A s 
“Indian Courts are Courts of Law as well as of 
Equity and they ought nat to’ give effect to a custom 
when the growing consciousness. of the .community 
in which it is said to, have prevailed is prepared 


_to treat it as unsuited to modern conditions and 


has allowed a departure from it in several cases, 
The Judicial recognition of a custom which a com- 
munity is prepared to jettison is neither necessary 
nor just. a ae i ; d 
^ Per Wallace, J—The onus of proving a custom 
amongst a eommunity of exclusion of widows from 
inheritance lies heavily on the party. setting it úp 
and it is necessary for them to prove that the 
custom alleged is certain, uniform and ancient, and ` 
forms inthe caste consciousness such a binding rule 
that disobedience of it willbe felt by the caste as- 
tantamount to disobedience of a positive law. . 4 
. It is a sounder policy in such cases to ' put 
forward a reasonable number of unmistakable in. 
stances of a custom clearly and definitely proved ` 


+ 
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than any number of vague and indefinite instances 
insufficiently established, M Mooxxa  KowNm v. 
AMMAKUTTI, 54 M. L. J. 174; A. I. R. 1928 Mad, 299; I. 
L. T. 40 Mad. 148; 27 L, W. 611; 51M. 1 760 


Joint famlly—Ascertainment of shares— 
Presumption of separation—Burden of proof of 
jointness, 
if there is an ascertainment of shares of the 

members ofa joint Hindu family, the presumption 
is that the family became divided, and the burden 
of proving that, notwithstanding the ascertainment 
of the shares, the family continued to be a joint 
family lies on the person making the assertion. A 
Bert v. Srxupar SINGA, 25 A, L, J, 1014; A. I. R. 1928 
All. 39; 50 A, 180 : 721 


- Decree against manager—Subsequent 
suit for partition-—Hstate, whether liable in execu- 
tion proceedings. 

Where a decree is passed against the manager of 
a joint Hindu family, a subsequent suit for partition 
by one of the members does not affect the liability 
of the estate to be taken in execution proceed- 
ings. O BALBHADDAR SINGH v. Harper, 5 O.W. Ra 
———— — Family trade—Extension of business 

—Lüability of minor members for debts incurred 

in extended business—Trade debis—Burden of 

proof of necessity. 

An ancestral business does not lose its character 
as such and become anew business by a mere ex- 
tension of the same, by the manager. 

Where on the death of a father who was dealing 


ness so as to include English piece goods: 

Held, that the character of the business could not 
be said to have been altered so as to make it anew 
business and to render a debt incurred therefor not 
binding on the minor members of the family. 

Quere.—Whether in the case of a debt contracted 
by the manager of a trading family there is a pre- 
sumption that the debt was contracted for necessary 
purposes ofthe business, M RAJAGOPALA — ÁIYER v. 
Rasan OggtrrAn, (1927) M. W. N. 879; A. I. R. 1927 
Mad. 1190 754 


——————— — — Karta’s authority to borrow—Onus 
of proof—High rate of interest —Compound interest 
"und rests—““Reasonable commercial terms"— 
` Evidence of previous borrowings. 
ESIt is now well-settled that the authority of the 
karta of a Hindu joint family to borrow on the 
security of family property is a limited one, and, 
in the case of aloan to him, the burden of proof in 
the first instance rests upon the lender to show that 
both the borrowing andthe terms were within the 
authority whieh a karta can exercise. 

The kartas of the branches of a Hindu joint family 
executed a mortgage-bond in favour of the respond- 
ents fora principal sum of Rs.12,000 at compound 
interest at 15 percent. per annum wilh yearly resta. 
Before the Privy Council there was no contention 
that the money was not borrowed for necessity, and 
the only question for decision was, whether the 
terms, namely, the rate of interest and the rests and 
compound interest were in excess of the kartas’ 
authority or not. Their Lordships held that the 
initial onus, which rested on the mortgagees of 


showing that the transaction in the form which it: 
took, was not in excess of the kartas’ authority, had: 
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been discharged, and that upon the evidence in the 
case, the interest and the terms of the loan were 
brought within the kartas’ authority as being such 
terms as it was reasonable and proper for them to 
incur at the time and under the circumstances, for the 
"purpose of obtaining the loan in question, 


The question of compound interest cannot be re- 
garded as entirely separable from the rate of interest. 
Compound interest at a moderate rate may not neces- 
sarily be oppressive and similarly compound interest 
with infrequent rests may not be oppressive, where 
compound interest coupled with a high rate of interest 
and with frequent reste might be in excess of any 
authority which the kartas could have. The whole 
conditions and terms of the lending have to be 
regarded together. 


There is no rule, when the terms of a loan to a 
karta are challenged, to lean to their reduction, or to 
presume that simple interest must always be judicial- 
ly preferable to compound interest, or that rates of 
interest, because they might seem high in England, 
must be unreasonable in India. Compound interest 
is common and may often be necessary and proper in 
India under the circumstances of that country. “The 
matter is not one upon which, one way orthe other, 
their Lordships’ Board has ever decided that there is 
a presumption one way.” ^ 
. "The expression ‘to borrow upon reasonable com- 
mercial terms’ in Lord Phillimore's judgment in 
Nazir Begam's case, 50 Ind. Oas. 434 is simply used 
ineontradistinction to such terms as would be in excess 
of the neeessity and, ‘therefore, in excess of the 


in country made cloths, the son extended the busi- authority of a manager of a joint Hindu family. 


‘Commercial terme’ is obviously a relative expression, 
They aré relative to *the time and the place, the 
country and the part of the country, where the money 
is borrowed, the kind of security that is offered for 
the loan, the possibilities of realising such security, 
the supply ofcapitaland the opportunities of finding 
persons willing fo lend for possibly a considerable 
time. The word 'commercial' in relation to parties 
who do not belong to & commercial community, and 
to transactions which no ons would call mereantile, 
must be understood as a comprehensive but conveni- 
ent expression for such terms as cau be arranged 
freely between borrower and lender under the 
‚circumstances of the particular case, 

The above interpretation of Lord Phillimore's 
words, 'to borrow upon reasonable commercial terms’ 
is equally applicable to the expression ‘commercial 
rates’ used by Lord Dunedin in Radha Kishun v. Jag 
Sahu, 80 Ind. Oas. 791, 


"Phe judgment of Lord Dunedin in Radha Kishun’s 
case, 80 Ind. Cas.791 does not bear the interpretation 
that, where a karta has previously borrowed under 
other instruments, but on similar onerous terms, this 
cannot be evidence that the borrowing on the occasion 
in question was a reasonable and proper transaction 
and, therefore, not in excess of his authority. 

- Semble.— Where all the evidence is in, the question 
of burden of proof is not of much importance, and 
the Court has then to decide upon the whole evi- 
dence. P O SUNDER MULL v. Satya Kinxer BAHANA, 
A. I. R. 1928P. 0.64; 26 A. L. J. 364; 27 L. W, 461: 
(1928) M. W. N. 242; 9 P. L. T. 203; 54 M. L. J. 427; 5 
O. W. N. 400; 47 C. L. J. 403; 7 Pat. 204: 30 Bom: L. 
R. 793; 32 C. W. N. 657; I. L. T. 40 Pat. 120 337 


Joint family—HMortgage by father ef joint 
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family property as self-acquired property—Shares 
of sons, liability of. 
Where the father of a joint Hindu family mort- 
gages joint family property, even though he describes 
-it as his own self-acquired property, the mortgagee 
is entitled toa decree against the property includ- 
.ing the shares'of the sons in so far as the money 
. borrowed is for family purposes. | 
Courts should incline to the view that a transferor 
alienates property in the capacity most favourable to 
a bona fide: purchaser. M  ATMAKURIT SEETHARAMA- 
MURTHI ð. JAMMABLA Ran@ayya, (1927) M. W.N. 769; A. 
I. R. 1928 Mad. 293 MEE 273 
— Joint family—Partition—Question of inten- 
tion—Mere execution of deed of partition, whether 
sufficient. . de : 
Separation is the result of intention among the 
members of á joint Hindu family. If ean Le effected 
either by -deed or by acts or both by deeds and 
acts and if the deed be unequivocal in its language 
and the intention of thé parties is clear from it, it 
would- not be necessary ‘to prove acts in support of 
the deed. The whole matter is one of intention and 
the’ question is whether in any particular case there 
is sufficiently good evidence afforded either by- docu- 
ment or by the: conduct of the parties or by both to 
prove the intention. A Jar NARAIN “Rar v. BAIJNATH 
Rar :6 A. L. J:319; A. I R. 1928 All 419; 50 A. 615 
449 
- Separation of one member-—Status of 
remaining members—Proof of jointness—Business 
carried by members of joint. family without aid of 
ancestral nucleus—Property acquired whether joint 
family property—F'ather's right to make reasonable 
giftsof jewels to his wife ed other members of 
household. A ` i 
A member of a joint Hindu family ean take his 


. Share separating himself from the other members, 


end the remaining co-parceners, without any special 
agreement among themselves, may continue to be 
co-parceners and to enjoy as members ofa joint family 
what remains after such a partition of the family pro- 
perty. If the fact of jointness is disputed it may be 
proved by conduct of parties after the other co- 
parcener had separated. . i 
Where property is acquired in the course ofa 
‘business carried ` on by the.members ofa Hindu 
family. by their joint labour, the property so acquired 
may become joint family property, notwithstanding 
the fact that it was acquired without the aid of 
ancestral nucleus. In each case, it is a question of 


proof whether-they intended to acquire the property 


as partners or as members of a joint family.. 
A Hindu father hasan undoubted right to make 


reasonable gifts of jewels to his wife or the other 


. members of his household and jewels so presented 


cannot be claimed by his sons as joint family pro- 
perty unless he has acted in excess of his powers. 
The question whether he has exceeded his powers 
‘depends on the facts of each case. M. Vasupzva Rao 
9. SAKARAM Rao, 54 M. L. J, 239: I. L.T. 40 -Mad. 101; 
A.I.R.1928 Mad. 412; 27-L. W. 7550 - .* 301 


.Malntenance— Wife voluntarily living 


esae BY to maintenance. 

nder Hindu Law a wife who is voluntarily livin 
apart from her husband for no iniprorer motive 
mayat any time return to her husband and claim 
to. be maintained by him but. she is not entitled to 
Separate maintenance when the husband is willing 


fo Eeep- her inthis house and she refuses to accept 


“SINGR v. Suas Kave, A. I. R. 1928 Lah. 502 
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his offer without sufficient justification. L EC. 
— — —Mlnor—A greement by guardian to sell minor's 
estate for necessary purpose—Specific performance, 
whether can be decreed against minor or subsequent 
purchaser, EE E 
An agreement entered into by the guardian-of a 
Hindu minor for sale of immoveable property 
belonging to the minor cannot be specifically enforced 
against the minor even though the proposed sale is . 
for a necessary purpose- Mc 
Such anagreement, being void and unenforceable 
against the minor, cannot be specifically enforced 
against a subsequent transferee from the guardian. 
M RAMAKRISHNA REDDIAR v, KasIvATI OHIDAMBARA, 27 . 
L. W. 322; (1928) M. W. N. 185; 54 M. L. J. 412; A. I. 
R. 1928 Mad. 407 .282 


Decree against mother for’ debis 
incurred by father—Attachment of family pro- 
peres, legality of—Décree, whether binding on 
minor sons. 

A Hindu who had two minor sons was arrested in 
connection with a criminal case and sent to Jail. 
While he wasin Jail he executed a deed of gift, of. 
the family estate to his wife and the latter with his 
consent, mortgaged' the same to discharge certain 
debis which he Had incurred for family purpcses. 
The mortgage was not properly attested and the 
mortgagee having obtained a simple monéy-decree 
against the wife att.ched the family properties. The 
minor sons objected to the attachment, and the 
objections having been disallowed, they sued for a 
declaration that the property of the family could not 
beattached in execution of the decree obtained 
against their mother: " 

Held; that the plaintiffs were bound by the decree 
obtained against their mother inasmuch as the debts 
were binding on them- and that the family. property 
was liable to be attached and sold in execution of the 
decree. A Tara Kıran v. HaRIKISHEN Das, 26 A. L. JJ. 
116; A, I. R. 1928 All. 251; 50,A. 447 114 


——— De facto guardian, power of, to 
` alienate for purposes of necessity—Proof of general 
immorality of minors father, whether sufficient to. 
invalidate alienations by guardian to discharge such 
debts Equities on setting aside alienation— Limita- 

` tion Act (IX of 1908), s. 21, Sch. I, Art, 44—Power 
of de facto guardian to acknowledge—Suit to set 

aside alienation by defacto guardian—Limitation , 

—Partial necessity—Form of decree. 

Ade facto guardian is under Hindu- Lawin the 
same position as ade jure guardian so far as acts 
done by him for the benefit of the minors are con- 
cerned and as regards such acts the same. test is 
to be applied as would be applied in cases of 
alienations by a legal guardian. An alienation, 
therefore, by a defacto guardian ofa Hindu minor 
for purposes of necessity would bind the estate of 
the minor. i 

In a suit to Bet aside an alienation by a guardian 
for the discharge of debts alleged to have been 
incurred by the father of the minor for immoral - 


- purposes, proof of general immorality of the father 


and waste of money is not sufficient to invalidate 
the alienation mor is the fact -that there was 
antecedent. mismanagement or waste sufficient 
when there is present pressure on the estate. =S 

A de facto guardian of a minor who takes upou 
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himself the management of the minor's property 
without being the legal guardian under Hindu Law 
or a guardian duly appointed by authority is not 
a lawful guardian within the meaning of a. 21, 
Limitation Act,so as to entitle him to keep alive 
a debt which would otherwise become barred. : 

Alienations by de facto guardians require strict 
proof not only ofnecessity but of adequacy of con- 
sideration and it would be dangerous to hold that 
because there were debts due by the minor's father 
it is open to anybody who chooses to take upon 
himself the management of the estate to sell the pro- 
perty of the minors for a price far below the 
market-value of the land. 

Article 44 of Sch. I of the Limitation Act does not 
apply to cases of alienations by de facto guardians. 

Where in a suit by a minor to set aside an 
alienation by ade facto guardian of the minor, it 
is found that there was necessity only to a partial 
extent and that the sale was for an inadequate 
price, three courses are opento the Court. The 
first is to set aside the sale altogether and direc 
the plaintiffs to pay tha vendee the consideration 
which is binding on them (plaintiffs) with interest. 
The second is to direct the purchasers to pay the 
plaintiffs the difference between the actual value of 
the land and the consideration whichis binding on 
them, with interest. The third course isto divide the 
landsin proportion to the valueof the lands and 
the actual consideration found payable. 

[In this case their Lordships by consent of parties 
adopted the last course and directed the properties 
to be divided into two shares, gave one moiety to the 
plaintiff and allowed the other to be retained by the 
alienee.] M RAMASAMI PILLAI v KASINATH Iver, (1927) 
M. W.N. 356; A. I. R. 1928 Mad. 226 529 


Partition—Provision for marriage of 
unmarried sons—Unmarried daughter, whether 
entitled to share. 

In a decree for partition of Hindu joint family 
property, provision cannot be made for the ex- 
penses of the marriage of an unmarried son, 
whose marriage takes place after the institu- 
tion of the suit though before such decree. 

In a partition between father and the other mem- 
bers of the joint Hindu family, an unmarried daughter 
cannot as of right claim asharein the property. N 
DHAROP SINGH v. RAJARAM, A. I. R.1928 Nag. 193 447 


Religious endowments—Alienation of 
property by mahant—Worshipper's right to challenge 
alienation—Suit, form of. . f 
Though a worshipper cannot bringa suit for pos- 

session of property alienated by the mahant of a 
shrine, he can sue for a declaration that the aliena- 
tion is invalid. L THAKAR DWARA SAHAWARAN v. JIWAN 
Das 270 


Successlon—Co-widows —Alienation—Gift 
by co-widow, legality of—Step-mother, alienation by 
—Daughter's right to challenge—Limitation Act (1X 
of 1908), Sch. I, Arts. 120, 125, application of—Suit 
by remote — reversioner to set aside alienation— 
Limitation. , 

Under Hindu Law when two co-widows succeed 
as co-heirs to the estate of their husband, they take 
it as joint ten nts with rights of survivorship and 
of equal beneficial enjoyment and an alienation made 
by one of such co-widows has no legal effect after her 
death. 
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Article 125 of Sch. I of the Limitation Act ig 
restricted in its application to suits for declaration 
by the immediate reversioners of the female alienor. 
Therefore, a suitfor declaration by the daughter's 
sons of a Hindu in the lifetime of their mother is 
governed by Art. 120 of the Limitation Act. 

Daughters are heirs underthe Hindu Law and 
have, therefore, a locus standito contest an aliena- 
ton by their step-mother of their deceased father’s 
"ra L BAL Kaum v. Har Kaur, A. I. R. 1928 LEES 

4 


Widow—Compromise between widow and 
reversioner, validity of—Family  scttlement— 
Transfer of spes successionis—Transfer of Property ` 
Act (IV of 1882), s. 6 (a). ; 

A compromise between a Hindu widow and the 
reversioner, under which the widow is allowed to 
retain a certain portion of the property in dispute as 
absolute owner in consideration of her giving up 
her claim to the rest, is a family arrangement and 
nota transfer falling within the provisions of s. 6 
(a) of the Transfer of Property Act, andis conse- 
quently legal and enforceable. N GULJAR KALAR v. 
MOHAN Lar 440 


Minor presumptive  reversioner— 
Compromise by guardian waiving objections to 
future alienations by widow, validity of. 

Under the Hindu Law, it is not competent to the 
guardian of a minor presumptive reversioner to 
enter into a compromise on behalf of the minor 
agreeing not to question any future alienations by 
the widow inasmuch as the agreement relates toa 
mere spes successionis and not to any right or interest 
in presenti. M KODALI NARAYANA v KALLURI SUDARA- 
BANAM, (1927) M. W. N. 390; I. L. T. 40 Mad. 76; A.I. 
R. 1927 Mad. 1184 e 193 








——— ———'s right to maintenance—Widow whe- 
ther bound to live with deceased husband's reations 
—Respective position of wife and widow— Widow, 
whether can be compelled to accept standard of life 
adopted by husband's co-parceners—Rate of mainten- 
ance, principles for determination of —Single widow, 
preferential claim of, over joint widows—Mainten- 
ance, right of, from date of husband's death— 
Waiver, inference of, from failure to demand 
maintenance. 

A Hindu widow is not bound to reside with the 
relatives of her husband and she does not forfeit her 
right to maintenance merely on account of her 
going and residing with her family or leaving her 
husband's residence from any other causethan un- 
chaste or improper purposes. 

Under the Hindu Law the position of the widow 
is substantially different from that of the wife. A 
Hindu wife after she attains puberty is according to 
law and custom bound to reside with her husband 
in conjugal life and heis also bound to live with 
her and is under a personal obligation to maintain 
her suitably, quite irrespective of his having any 
properties, ancestral or self-acquired. A wife, thus, 
under normal circumstances has to share the com- 
forts and discomforts of her conjugal life with her 
husband in whatever status of life he may be placed, 
If he is frugal and economical she must perforce be 
content to live as he does. If,on the other hand, 
he lives a life of comfort and luxury, she shares 
that also with him. So long as the wife is not 
treated with cruelty or denied the bare necessaries of 
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life while she is living with her husband:she cannot 
complain, so that as between the husband and wife 
the mutual obligations are special and they result 
from the circumstance that.they are bound to live 
- together vand -to attend to each other's comforts. 
But the position of the widow with reference to. 
her husband's oo-parceners or heirs is altogether 
different, She is not bound to reside with them, 
nor are they under any personal obligation to 
' maintain her. Their liability to do so arises only 
if they have taken’ the assets of her deceased. 
husband either by inheritance or by survivorship. 
As possession of the assets of her deceased husband- 
is the source of obligation it is also the chief element 
-to be considered in fixing the widow's maintenance. . 
“The right of the widow to maintenance out of the 
estate of .her deceased husband in the hands of his 
heirs or successors is in the nature of a burden. 
upon the estate subject to which they take the pro- 
perty and her rightis tobe maintained in comfort 
having regard to the extent of the àasséts of her 
^ husband taken over by ‘his successor. This is an 
absolute right due to their membership in the 
family and does not depend upon’ their necessity 
arising from their want of other. means to support. 
themselves, A 
It isnot open to the co-parceners of her deceased 
husband who have taken his properties by survivor- 
ship to prescribe any arbitrary standard as regards 
the comforts the widow is entitled to have or the 
atyle in which she should live, nor have they any 


right to force their own style of living upon the ' 


widow who has independent rights in respect of the 
property. ; : t 

Theallowance to be decreed' to & widow should 
be such as to enable her to live in such comfort 
as she may be reasonably entitled to, having regard 
tothe means of the family and® the claims of the’ 
other members thereof. In case of dispute as to 
what is necessary for the widow to livein comfort 
it is for, the Oourt to decide what is reasonable 
having due regard to all the circumstances of the 
family and chiefly with reference to the interest 
which her husband had in the properties which have 
passed to his successor. 

No widow, whether single or joint, is entitled to 
claim any specific share of' the income which is 
attributable to her husband’s share and all that she 
is entitled to is an allowance sufficient for her com- 
fort. ; 

Unless there has been any -waiver or abandon- 
ment of her right to maintenance by a Hindu 
widow, she is entitled to maintenance from the 
death of her husband, the obvious reason being 
that the property ofthe husband which devolves on 
his heir or survivor descends ‘subject to the burden: 
of her maintenance, and such a waiver cannot 
necessarily be inferred either from the fact that no 
formal demand was made or from the circumstance 
that she is living in her paternal home. M Srinivasa 
AYYAR v. LAKSHMIAMMAL, A. I. R. 1928 Mad. 216; 54 M.: 
L. J. 530; 28 L, W. 328 712 


WilI—Construction—Direction to executors 
to have adoption made, implied authority to widow 

—Validity of Will. : 

Where a Hindu, by his Will, -authorised his exe- 
cutors to havea certain boy adopted after his life- 
time and to have his funeral rights performed by 
him, and in case the father of the boy raised any 
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objection to give his son’ in adoption, in the said 
manner, the executors were authorised to get a proper 


.Bon elsewhere and to get him adopted : > 
‘Held, on a proper construction of the Will, that 


the power toadopt was not given to the executors - - 


themselves so as to make the Will invalid, and that: 
the authority to the widow to adopt’ must be neces- 
sarily implied in the direction to the executors: to. 


cause an adoption to be made by the widow. M` ..- 
“GUNTUR SRIRANGAM AIYANGAR v. VENGU’ AMMAL 654: 
— — — WIll—Sole adult co-parcener, right of, to 


- appoint testamentary guardian for his minor sons. 

Under the Hindu Law, the only adult co-parcener. 
of a Mitakshara family consisting of himself and 
his minor co-parcehers is not competent to appoint 
a testamentary guardian tothe co-parcenary pro~ 
perties of the minor co-parceners. M HawasAwIPILLAI, 
v. KASINATH IvER, (1927) M. W. N. 356; A. I `R. 1928 
Mad. 226 < , . 529 
Husband and wife—Joint possession-—- Adverse 

possession, presumption of. ` 

- No question of adverse possession can ordinarily 
arise between a husband and wife, if they are in joint- 
possession of any property. N  Mavapap KEAN v. 
Hazari Lat, A. I. R. 1928 Nag. 275 435 
———— Suit for restitution of conjugal rights , 
—'Cruelty', what amounts to. 

In a suit for restitution of conjugal.rights if a wife 
goes into .the witness-box and satisfies-the Court 
that she has been subjected to beatings at irregular 





intervals extending over a considerable period, which | 


have been given to her through no fault of her own’ 
and that as a result thereof she isin a condition of 
perpetual anxiety, apprehensicn and unhappiness, 
that, in itself, is sufficient fora Court.to say that it 
would offer no relief toa husband whose conduct is 
of that character. A Tanni v. KALLU, 25 A. L. J. 1100; 
A. I. R. 1928 All. 106 17133 


Identification parade—Witness identifying accused 
in parade but denying the fact, at trial—Identifica- 
tion, admissibility and value of. 

At an identification parade a witness picked up. 
two of the accused as the culprits who had taken part in 
the offence. but at the trial stated that they were 


shown to him and thathe did notsee them amongst . . 


the culprits: 


Held, that the fact that the witness did identify 
the two accused was admissible thoughnot of much 
value. L NATHA v. EMPEROR, 29 Cr. L.J. 368; A. I. R. 
1928 Lah. 546; 9 A. I. Or. R. 571 265 


Impartible estates — Succession— Joint family 
-property—Omus of proving separation—Effect of | 
partitioning partible property—Separate food 

and worship—Tarwad property—Joint Hindu- 


family, right of adult member to become divided in 
interest, 7 : 


'Impartible estates in Southern India are the 
creatures of custom, and where no special custom 
is proved, the Customary Law. of Succession is to 
be found in the Mitakshara, with such qualifica- 
tions only as flow from the impartible nature of the 
subject, and consequently, in applying this law, the 
impartible estate, though in the sole enjoyment of 
the holder, is to be regarded for the purposes of. 
succession asthe joint property of the holder and 
his family and as passing by survivorship, unless it» 
is shown tó be the separate property of the holder or 
his branch, in which case it is descendible according. 
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tothe rules of the Mitakshara as to separate pro- 
perty. : 3 : 3 

For purposes of succession an impartible estate 
may be joint family property, notwithstanding the 
circumstance that the holder for the time being has 
an utekke right of alienation inter vivos or by 
Will. > : 

In order to establish that an impartible estate has 
ceased to be joint family property for the purposes 
of succession, it is necessary to prove an intention 
expressed or implied on : behalf of the junior mem- 
bers ofthe family to give up their chance of succea- 
sion tothe impartible estate In, other words, the 
test applicable is, whether. the facts show a clear 
intention to renounce or to surrender all interest in ' 
the impartible estate. i 

Where an impartible zemindari has been acquired ' 
by the last holder or his branch as a self-aequisition, 
the other undivided members of his family take no 
interest in it and it descends as the separate propert: 
of the acquirer. On the other hand, itis also well- 
settled that asregards an impartible estate which 
was or had to be considered joint family property, @ 
member of the joint family might become separate 
with regard to it so as to lose his right to succeed to’ 
it by survivorship. 

Inasmuch as, for the purposes of succession, an 
-impartible estate may be joint family property, the 
fact that the members of the joint family or of any - 
branch ofthe family have exercised their right of 
partition over their partible property would not 
necessarily divest.them. of their interest in the im-. 
partible estate over which they have no right. of 
partition. “There is nothing in the fact of these 
partitions of their partible property to suggest any.. 
intention of renouncing their rights of succession to. 
the impartible estate. Further, to lay down that 
members ofa joint family could not partition their 
partible property without losing their rights of 
succession in the impartible estate would impose on 
these families a. restriction on the free right to 
partition which has been “so fully recognized by the ; 
decisions of this Board.in recent years.” l : 

It being established in the present case that the. 
impartible estate in question was at one time the; 
joint property of a family consisting of the descend- 
ants of the common ancestor of the defendant and:the 
last holder, the onus lay on the plaintiff to adduce 
satisfactory grounds for holding that the joint owner- 
Ship of the defendant's branch in this estate was 
determined so that it became the separate property 
ofthe last holder's branch. The trial Court (Dis- 
trict Judge) held that the estate was the separate 
property of: the last holder, but the High Court, 
differing from the District Judge, came to the con- 
clusion that no separation had been proved, and 
that the first defendant was entitled to succeed, as 
the estate had not ceased to be the joint property of 
the family of the last holder and the first defendant. 
The Judicial Committee, in eoncurring with this 
decision of the High Oourt, added: “Tn Southern 
India evidence as to separate food and the absence 
of joint worship is of very little weight. As regards 
worship, there is practically no joint family worship. ' 
Similarly, as regards food, itis not the practice -for 
the junior: branches of the family to live with the 
owner of an impartible estate, and no inference as to 
separation can be drawn- from separate living.” 

In Malabar, where all }joint property is impartible, 
it is a matter -of everyday occurrence for a female 
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"member of the tarwad and her descendants to ac- 
quire and hold property asa ‘tavazhi or sub-tarwad 
without their rights of property in the main tarwad 
“being in any way affected. i at 
‘The decisions of the Judicial Committee in recent 


years give full recognition to the free right to parti- 


_ tion and affirm the: right of any adult member of a 


‘joint Hindu family to become divided in interest as 
to his share in the joint property by a clear ex- 
pression of his intention to divide. P C KOoNAMMAL v. 
ANNADANA JADAYA GOUNDER, A. I. R. 1028 P, O. 68; 27 
L. W. 497; 5 O. W. N. 411; 54 M. L. J. 504; 51 M. 189; 
47 O. D. J. 4887 9 P.L. T. 317; 26 A. L. J. 642; 30 
Bom. L. R 802; (1928) M. W. N. 252; 32 OC. W. N. 983 

; . Ta 354 
Income Tax Act (XI ef 1922), s.13—Stock jobbing 

business—System of accounts—Assessee's 'option— 

. Notice by Income Tax Officer under proviso not 

given, effect'of —System of account ‘adopted for one 

transaction—Income Tax -Officer, whether bound to 

"accept it for others—Hquitable estoppel. . 

In the case of stock jobbing business and the like 
an assessee is entitled under s. 13 of the Income 
Tax Act “to adopt a system of account under which 
he may take flnal losses or gains at the end of period 
when share transactions completely cease and when . 
the assessee loses possession, finally of all the shares. 

If any system of account adopted by the assessee . 
‘is considered as unsuitable-or improper, the Income 
Tax Officer cai issue specific orders in the matter 
under the proviso to s. 13, but until he has done so, 
the system of account’ adopted by the assessee should 
be accepted for the purpose óf assessment. - 

‘If the Income Tax Authorities have accepted the 
system of accounts adopted by the assessee in 
estimating his profits in one transaction, the doctrine - 
of equitable estoppel will arise, and they will be 
bound to accept the system in assessing his income 
from analogous- transactions. N COMMISSIONER OF 
IxcoME-TAX v. DANSILAL ABIROHAND, A. I. R. 1928 Nag. 
7102; 24 N. L. R. 76 : 805 

S, 22 (2)—Return in compliance with s. 22 

(2)—Notice under s. 22 (4)—Non-compliance— 

Assessment under s. 28°(4), legality of—Income Tax 

Authorities, whether bound to proceed under 

8, 28 (8). ` 

If an assessee has made a return in compliance 

‚with a notice under ‘s, 22 (2) of the Income Tax Act, 
1922, and thereafter, a notice has been served upon 
bim under s. 22 (4) and the assessee has failed to 
comply with that notice, the Income Tax Officer is 
entitled to make an assessment unders.23 (4) on - 
account of that failure and he is not bound to proceed _ 
under s. 23 (3). A Inthe matter of CHANDRA Sen ' 
JArNr, 26 A. L. J. 810; A. I. R. 1928 AIL 283; 50 A. 
589 4 234 

—— —— — 88. 22 (4), 23 (2)—Notice under s. 22 (4)— 
` Legality of issuing notice after inquiry under s. 28 

(2)—Summary assessmentwhen legal. + -: 

A notice under s. 22 (4), Income Tax- Act, cannot 
be issued after the commencement of an inquiry ` 
under s. 23 (3) of the Act. : ; 

The Legislature did not intend that when .a man. 
has submitted a return, has complied with the terms 
of a notice (if any) issued under s:22.(4) of the Act 


‘at that stage, and has further complied with the terms 


of a notice issued under s. 23 (2), he should be 
subjected for any subsequent default to the drastic 
penalty of a summary assessment which carries with 
it the further penalty of the loss of’ right to appeal. 


063 
Inóófie Tax Aot~1922—concld, 


For purposes of a supplementary assessment under 
8. 34 of the Income Tax Act, an Income Tax Officer has 
power to issue a fresh notice under s. 22 (4) of the Act. 
. L Kuusur Kaw-Kanax OHAND v, COMMISSIONER OD 
Incomz Tax, A. I, R. 1928 Lah, 219 524 


—— 88. 28, 33, 34—Re-assessment proceedings 
—Order of re-assessment set aside by Assistant 
Commissioner on ground of non-service of notice on 
assessee—Proceedings for re-assessment by Com- 
missioner under s. 88, legality of—Imposition of 
penalty in proceedings under s. 88, validity of— 
Powers of revision of Commissioner, under s. 88, 
scope of. 

Where an order of re-assessment by an Income Tax 
Officer under s. 34 of the Income Tax Act was set 
aside ‘by the Assistant Commissioner on appeal on 
the ground that there was no proper service of notice 





' . on the. assessee within the year as required by 


8. 34, and the Commissioner in exercise of his powers 
under `s. 33 of the Act initiated independent proceed- 
ings for re-asséssment without setting aside the find- 
ings of the Assistant Commissioner with reference to 
service of notice and levied a penalty under s.28 for 
alleged wrongful concealment of the true income:. 

Held, that proceedings of the Commissioner were 
illegal. . 

The real'jurisdiction given to the Commissioner 
under 8.33 isnot by way of review but by way of 
whatis generally known as revision or superintend- 
ence. 3 

Though s. 33 provides that the Commissioner may 
pass such orders as he thinks fit, it also indicates 
- that the orders to be.passed by him must be in 

accordance with other provisions of the Act and 
should not contravene them. : 

Under s. 34 of the Act, to entitle the Income Tax 
Officer” to re-start proceedings *nd re-assess, it is 
necessary that there should be service ofa notice of 


such assessment according to the prescribed form, - 
In the absence of service of notice within the year ^ 


as-indicated in s. 34, it is not open tothe Commis- 
sioner to serve another notice after the lapse of the 
year and seek to re-assess a person under s. 33. 

.When it isa question of re-opening an assessment 
already completed and when the Statute prescribes the 
particular mode in which alone re-assessment can be 
effected, the condition should be rigidly observed 
before the power is purported to be exercised. 

Under the revisional powers, the authority revising 
can only do that which the original authority could 
hàve done or ought to have done. 

Where thereis no power of re-assessment under 
s. 34, there is also no power to levy penalty under 
s. 28 in re-assessment proceedings though, if on the 
materials with reference to any original assessment 
itself, it should on revision appear to the Commis- 
sioner that there has been any concealment within the 
meaning ofs. 28, then s.33 would empower him to 

.levy penalty. M Coxaisstonzr or INCOME Tax v. 
ABDUL Kapir, (1927) M. W. N. 611; 54 M. L. J. 298; 27 
L. W. 294; A. I, R. 1928 Mad. 217 73 


——— 55, 33, 34, See Income Tax Act, 1922, s. 28 
73 


Injunction, principles governing grant of, See 
EASEMENTS 


53 
Interest. See HINDU Law 337 
See MoRTGAGE 384 

. See PARTNERSHIP 
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International Law. See O, P. C.,1908,5.13 — 308 
Interpretation of documents—Documents must be 

construed as a whole. £ 

It is an established canon of interpretation of 
‘documents that too much stress should not be laid on 
a word here or a word there, but the intention of 
the author isto be gathered from the document as 
a whole. L ALLAH RAKHA v. ALI MUMAMMAD 741 


Interpretation of Statutes-—Exceptions, con- 

struction of. | . 

It is one of the established canone of interpreta- 
tion of Statutes and documents that exceptions are 
to be taken most strongly against the party for 
whose benefit they are introduced and even though 
the document might have been executed by the 
other party the words in which the exceptions are 
expressed are considered as his words. L E.I. Ry, . 
OaLcuTTA v. Jor Ram OHANDRA Buan, A. I. R. 1998 
189 
Fiscal enactments, interpretation of, 
in doubtful cases. : 

-It is a well-established rule of the interpretation of 
fiscal enactments that in case of doubt, an inter- 
pretation which is more favourable to the subject ig 
to be preferred. L Knuusur Ram Karam CHAND v. 
COMMISSIONER or Income Tax, A. I. R.1928 Lah. Bea 

è 52 
———— Illustrations, not to control section. 

Illustrations cannot control the general words 
of a section. B EMPEROR v. PHILLIP SPRATT, 30 Bom. 
L. R. 315; A. I. R. 1928 Bom. 78; 29 Or.L. J.320; 9 
A.I. Or. R, 429 ; 30 


——— — —— Previous state of the law—Intention 
to abolish substantive rights. 

It isa sound rule of interpretation to tàke the 
words of a Statute as they stand and to interpret them 
ordinarily without any reference to the previous state 
of the law on the subject or the English Law upon 
which it may be founded; but when it is contended 
that the Legislature intended by any particular 


-amendment to make substantial changes in the pre- 


existing law, it is impossible to arrive at a con- 


‘seclusion without considering what the law was pre- 
‘viously to the particular enactment and to see 


Whether the words used inthe Statute can be taken 
to effect the change that is suggested as intended. 
"Im an enactment dealing merely with procedure 
(as; for instance, the Code of Civil Procedure), an: 
intention to cut down or abolish existing substan- 
tive rights must be clear and manifest, and will not 
be lightly inferred. P CO Axpun RAHIM v. ABU 
Manomep BARKAT Aur, 9 P. L. T. 65; I. L. T. 40 Cal. 
19; A. I R. 1928 P. C. 16; 27 L. W. 339; 32 C. W. N. 
482; 26 A. L. J. 464; 56 M. L. J. 609; 55 O.519; 30 
Bom. L. R. 774; 48 O. L. J. 55 361 
— — Proceedings of Legislature. 

It is not proper to refer tothe proceedings of the 
Legislative Council in order to determine the true 
interpretation of the language of a section. A 
AnDUL Kuan v. SHAKIRA BIBI, 25 A. L. J. 1061; A. I.R. 
1928 All. 124; 50 A. 348 573 
————— — —— Retrospective effect —Statute taking 

away right of appeal, whether affects right to 

appeal, already acquired. 

While the provisions of & Statute dealing merely 
with matters of procedure may properly, unless that 
construction be textually inadmissible; have retros- 
pective effect attributed to them, provisions which 
touch a right in existence atthe passing of a Statute 
are not to be applied retrospectively in the absence 
of express enactment or necessary intendment, 
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A suit for arrears of rent the value of which 
exceeded Rs. 100 but did not exceed Rs. 200 was 
decided by an Assistant Collector when the Agra 
Tenancy Act of 1£01 was in force. Under this Act 
the decree was appealable. Before the filing of the 
appeal the Agra Tenancy Act of 1926, which con- 
fined the right of appéal to suits exceeding Rs, 200 in 
value came into force: 

Held, that the decree was appealable. A BALA 
Prasad v. Suvax BEHARI Lau, L. R. 9A. 38 Rev.: 26 
A.L. J. 406; A. I. R. 1928 A11. 168; 12 R. D. 117 575 
Statutes ousting jurisdiction of Civil 

Court, principles governing interpretation of. 

The Courts have to give effect to the language of 
a Statute which either by express words or by 
plain and necessary implication takes away the 
jurisdiction of the ordinary Courts. But it is a well- 
established doctrine that a Statute interfering with 
the established state of law must receive a strict 
construction and that when its language is doubtful, 
the Court should lean against an ouster of the 
Jurisdiction of the ordinary tribunals. L Arr MUHAM- 
MAD v. HAKIM, A. I. R. 1928 Lah, 121; 29 P, L. R. 2 

48 
Jolnt wall—Portion raised on joint wall, ownership 
of —Right to open window on raised portion. 

Ina portion raised on an existing joint wall by 
one party with the acquiescence of the other, neither 
owner is at liberty to open windows without the 
consent of the other though the raised portion must 
also be considered to be a party wall. L Hira Lar 
y. MILKEI Ram, A. I. R. 1928 Lah. 598 389 
Judgment—Ezpunging irrelevant remarks about 

strangers— Power of High Court. 

Though a High Court will not entertain any and 
every application made by some person, whether an 
accused or not an accused, who feels himself aggrieved 
by remarks made in a judgment, the High Court has 
power, in a proper case, to remove such remarks. 
A Banpu Kuan v. Emperor, L. R. 9 A. 3 Cr: 9 ARF 
Cr. R. 91; A. I. R. 1928 All. 182; 29 Cr. L. J. 336 1 
Kayasthas. See HINDU Law 5475 

/ 





Lambardar—Right to sue—Suit by one of*?fwo 
lambardars for recovery of village site, ma 
ability of. 4 r 
One of two lambardars can bring a suit for the 

recovery of a village site, provided the plaintiff is 

not acting adversely to the other lambardar. N 


Bapurao v, RAMKRISHNA, A. I. R. 1998 Nag. 275 434 


Land acqulsitlon—A pportionment of compensation 
—Landlord and tenani—Long leases with progressive 
vate of rent—Difficulty of apportionment—Rough 
and ready assessment—Value of reversion—Trust 
property—Disputes between trustees, beneficiaries 
and assignees, whether can be enquired into by 
Land Acquisition Court. 

The reversion in the case of land cannot be of less 
value than the bare land merely because there are 
buildings on it, 

In the case of property leased for along term 
with a progressive rate of rent it is very difficult 
to come to adefinite conclusion as regards the 
valuation to be put on the interest of the landlord 
80 as toapportion the compensation between him 


in- 


and the tenant quite equitably, and inthe absence - 


of any direct evidence as to what a willing pur- 
chaser would pay for the interest of the landlord 
apportionment can only be made ina rough and 
ready way. 
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Land acqulsition—coneld. 


Where trust property is acquired underthe Land 
Acquisition Act questions which may arise between 
the trustee and the beneficiaries and their 
assignees or mortgagees should be left to be debated 
before the Court having jurisdiction to administer 
the trust estate. C K. S. BANERJEE v. JATINDRA NATH 
Pact, A. I. R. 1928 Cal. 475 _ 253 

Valuation of land-- General  principles— 

Acquisition of portion for construction of latrine— 

Presumption of deterioration of remaining portion 

in value. . EM 

Compensation should be awarded in land acquisi- 
tion proceedings on the basis of the value to the 
owner of tho property in its actual condition at the 
time of expropriation with all its possibilities, ex- 
eluding any advantage due to the carrying out of the 
scheme for the purpose for which the property is 
compulsorily acquired ‘ . 

Where a portion ofa plot ef land is acquired for 
the construction ofa publie latrine there is a pre- 
sumption that the acquisition will directly tend to 
reduce the amenity of the land as a whole. N 
PANDURANG Fate v. COLLECTOR, NAGPUR 745 


Land Acquisition Act (1 of 1894), s. 23 (3) 
as amended by Calcutta Improvement Act (V of 
1911)— Owner prevented from taking stepsto make 
income—Compensation—‘Owner’, meaning of. 

Under s. 23 (3; of the Land Acquisition Act as 
amended by the Calcutta Improvement Act, an owner 
isnot entitled to compensation for having been 
prevented from taking active steps in order to make 
an income out of the property. 

Where an owner of land claimed compensation for 
being obliged to keep the land vacant after the scheme 
had been sanctioned as he could not erect any struc- 
tures, for the builéing of which he had pulled down 
the old structure: 

Held, that he was not entitled to such compensation. 

Obiter.—The word ‘owner’ in s. 23 (3) of the Land 
Acquisition Act as amended includes the owner of a 
lease-hold right. C B. L. ErL14s v. SECRETARY or STATE 
ron INDIA, I L. T. 40 Cal. 57; 32 C. W. N. 860 251 


Landlord and tenant—Denial of title—Forfeiture 
of tenancy. 

It is a fundamental principle of the law of landlord 
and tenant that a person who hes been given posses- 
sion of property as a tenant cannot alienate it during 
the continuance of the tenancy asserting title as a 
full owner and that if he does so, this fact alone 
is sufficient to entail forfeiture of the tenancy. L 
BHAGA v. BUDHA 161 

Notice of ejectment—Plea of under-pro- 
prietary rights negatived by Revenue Court—Suit 
for declaration by landlord that defendant has no 
under-proprietary right, whether maintainable. : 

Where the defendants contested a notice of eject- 
ment on the ground that they were under-pro- 
prietors but they were held by the Revenue Court 
to be holding the land under a special agreement and 
decree of the Court : 

Held, that the landlord was entitled to sue for a 
declaration that the defendants had no under-pro- 
prietary right inthe land. O THAKUR Din TEWARI v. 
Uma Prasad Durey, 5 O. W. N. 44; A.I. R. 1928 Oudh 
249; 12 R. D 304 97 
—— Ownership of trees grown by tenant—Tenant's 

right to cut and remove then— Law before Transfer 

of Property Act—Transfer of Property Act (IV of 

1882), s. 108, : 


a 
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Landlord and tenant—coneld. 


Where the Transfer of Property Áct does not 
apply, atenant, is not, entitled to cut and remove 


' trees "planted by him, in the absence of a custom or. 
usage giving him such a right. O KEDAR Narn, Boss 


v. GOBINDA OHANDRA Das, 32 O. W. N. 366 242 


——À—— Partial dispossession by landlord—Suspension: 


of entire rent... 


A tenantis entitled to withhold the entire rent, 


where the landlord has dispossessed him from one 
of the plots comprised within the tenancy. Pat Kun 


Lar Sryau v. Daroca Sixau, A. I. R, 1928 Pat. 428 891. 


Rent—Suspension of. entire rent on partial, 
dispossession of tenant, doctrine of. : 
No hard and fast rule can be laid down as to when 

suspension of entire rent should be ordered when a 
tenant is dispossessed by the landlord of a portion: 
ofthe holding. Each case has to be decided on the 
particular facts of the case. > 


[Their Lordships ordered suspension of the entire: 


rent on the particular facts of the case] G SARAT 
Kosar Roy v. SURENDRA Natu JOARDAR, A. I. R. 1928 


Cal. 428 - ee UNE 
Sale of tenure.in execution of rent-decree— 


Landlord, whether entitled to bringtemure to sale- 


again in execution of prior rent decree.. . 

Quare. Whether a landlord who has obtained 
a decree for, arrears of rent in respect of a tenure for 
a certain period and another rent-decree for arrears 
ofrent fora subsequent period can first bring the 
tenure to sale in execution of the second decree and. 
after the tenure has been purchased by a third party 
execute the decree for the previous arrears against 
the same tenure ? Pat Mope Narain DAL v. Manant 
KRISENA DAYAL Gis, 9 P. L. T. 659 o 804 


Lease by minor. See Minor - . 566 
Lease Of salt pans—Strike of werkmen—Liability 
of lessee for rent—lmpossibility of performance 


— Termination of lease—Transfer of Property Act’ 


(IV of 1882), s. 108 (e)—Contract Act (I of 1872), 


2d 3 fact that thera was a strike of the local 


workmen which rendered it impossible to carry on the. 


work of manufacturing salt will not relieve a lessee of 
salt-works from his liability to pay- rent and make 
repairs under the lease, in the absence ofan express 
contract that the liability to pay rent and make 
repairs - should 


manufactured or AB av 
HARI LAXMAN JOSHI V. SEORETARY Or STATE-FOR. INDIA, 


30 Bom. L. R. 49: I, L. T.40 Bom. 58 & 82; A. LR- 


1928 Bom. 61; 52 B. 142 19 


Legal Practitioners Act (XVIIlof 1879), 8.13—' 


Professional misconduct—Counsel failing to appear 
in murder appeal but engaging another Counsel on 
small fee—Counsel's duty to make suitable arrange- 
ents. h f . 
UE is guilty of grave impropriety in the 
discharge of his professional obligations towards his 
client where, having received afee from his client 
for arguing a murder appeal, he hands over the case 
to another Counsel at the eleventh hour, giving a 
negligible portion “of his fee, simply because he 
was engaged elsewhere. p m 
Asa matter of ordinary practice, ib may be laid 
down once for all that ina murder case when a 
Counsel has reason to believe that he would not be 
‘available at the time when the case would be called 


cn for hearing op account of other engegements else. . 


, NNDIAN CASES, 


587: 


subsist only if the salt -could be: 
if skilled labour was available. B. 


neg 


Legal Practitioners Act—concld. : 
where, it is his duty to communicate withthe person. 
who had engaged him and toreturnthe- fee tohim.. 
If it is not possible for him to do so and the pressure ` 
of overriding circumstances is beyond his control, ` 
then he should try ‘his very best and spend the whole 
of the fee that he hasreceived in briefing a Counsel, 
who would do full justice to his client's case for the ' 
remuneration. If he finds some friend who: is pre-'. 
pared to do his client's case without any consideration’ 
then he must see to it that he isa Counsel‘ who 
would be able to conduct the case withas much: 
thoroughness and industry as any other Counsel: - 
woulddo on the receipt of the whole fee. 
. Per Fforde, J.—When a practitioner has under- 
taken the duty of appearing to defend a man for his. 
life he should give his exclusive attention to that" 
case and nothing should be deemed to -exonerate him : 
from that obligation except physical inability to - 
attend at the hearing. L Inthe matter of Mr» B., 29° 
Cr. L. J. 362; A. I. R. 1928 Lah. 448; 10 A. I, Or. R: 

1 257'- 


Letters Patent (Mad.(, cl. 12—Leave to sue ob-. 
- tained on erroneous asswmption of property being. 
situate in limits of Court's jurisdiction—Amendment 

of plaint, toinclude relief in respect of property. - 
' within jurisdiction, whether permissible. $ 
When a Court has no jurisdiction to try a case 
it cannot give any directions in that case, such as 
amendment of the plaint which can be done only, 
on the assumption, that the Court is lawfully seized ~ 
of that action. , 
Where a plaintiff obtained leave to sue under. 
cl 12 of Letters Patent (Mad.) on the Original, 
Side of the High Court on the erroneous assumption 
that a portion of the suit property lay within the 
original jurisdiction of the High Court whereas in 
truth no property did so lie, and when the mistake 
was discovered it was sought to amend the plaint 
by including a relief in respect of property within 
its-jurisdiction : . 
"Held, that the High Court, as it had no jurisdic-' ' 
tion initially to entertain the suit, had no power 
to make any valid order therein and the amend- 
mefit Was, therefore, not permissible. M GovrNDARAJA' 
NAICEER,v. KASSIM SAHIB, 27 L. W. 291; 54 M.L.J. 
409; A.T R: 3928 Mad. 384; I. L. T, 40 Mad. 124 542 


——— Cl. 13-~Civil Procedure Code (Act V of. 
1908), O. VI, r. 17—Suit transferred from City Civil . 
Court’ to High Court, Original Side—High Court, 

- powers  of—-Amendment beyond jurisdiction of 

. transferring Court, whether permissible. à 

The powers of the High Court in dealing with 
suits transferred under cl.13 ofthe Letters Patent, 
would be the powers which, but for the transfer, 
might have been exercised by the Court from which 
the transfer was made. 

No Court can permit a plaint to be so amended 
as to oust its own jurisdiction to try the suit. 

- Where a suit on the file of the City Civil Court 
is transferred to the Original Side of the High Court,’ 
the High Court cannot allow. the plaint to be 
amended so as to enlarge. and alter the scope of 


‘ the suit beyond the jurisdiction of the City Civil’ 


Court where the suit was originally filed. M S1ncara’ 
MUDALIAR v. GoviNDASWAMY CHETTY, 54M. L. J. 145;- 
-I. L. T. 40 Mad. 41; A. I. R. 1928 Mad. 400; 27 L.W. 


609 413 
Limitation, whether applicable to defences. See 
MORTGAGE 


149: . 
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Limitation Act (IM'0f1908), s, 5; See O. P. C; 
1908, s. 92 . 298 
See Q. P. O., 1908, O/ XXII, n. 9 288 

S, 5—Appeal—Hxtension of time—Erroneous 
legal advice, whether ‘sufficient cause’. 

Where an appellant followed an erroneous advice 
of his legal adviser and filed his appeal ina wrong 
Court and was consequently prevented from filing 
his appeal in the proper Court within the period of 
limitation, and the circumstances were such that the 
legal adviser could not be held tohave been culp- 
ably negligent: .- 

Held, that there was ‘sufficient cause’ for not pre- 
ferring the appeal within time in the proper Court 
within the meaning of s. 5 of the Limitation Aot, 
and that the case was consequently a fit one for 
extending the period of limitation. A PARBHU Narain 





SINGH v. Jar MANGAL SINGA, L, R.9A.26 Rev; A.L. 


R. 1928 All, 144; 12 R. D. 177 123 
— — S5. 5—Exrercise of discretion by lower 
Appellate Court, interference by High Court—- 


Appeal filed beyond limitation by mistake of 

Counsel's clerk—Eatension of time. : 

Though ordinarily the High Court will not inter- 
fere with the exercise of discretion by a lower Appel- 
late Court extending or refusing to extend time 
under s. 5, Limitation Act, there may be cases in 
which interference would not only be justified but 
absolutely necessary. 

Where the appellants’ 
ground of appeal before the expiry of limitation 
but the appeal was actually filed one day beyond 
limitation on account of a bona fide mistake on the 
part of the Counsel's clerk, the High Court condoned 
the delay. L Nrzau Din v. MOHAMMAD IQBAL, A. I. R. 
1928 Lah. €43 619 


——— 8.10, Sch. I, Art. G62—Suit for recovery of. 


moneys received by shebait for and on behalf of 
idol—Limitation—Money received by defendant for 
plaintiff's use—Shebait, how far trustee. 


A suit for recovery of moneys received by a 


shebait for and on behalf of the idol ofthe temple 
of which he isthe shebait, is governed by Art. 62 
7 Sch. I of the Limitation Act and not by s.10 of 
the Act. 


Although a shebait or custodian of the endowed 
property of a temple is described, in a general way, ` 


as a trustee, no property is vested in him upon trust 
for any specific purpose. A JAIsHTH MADHO ÁCHARIYAJI 
v. ASHRAM NARAINJI, 25 A. L. J. 1047; A. I. R. 1928 


All. 134; 50 A. 265; I. L, T. 40 All. 126 452 
— — — 8.14. See O. P. O., 1908, O. XXT, nm. 50, 
58, 63 134 


——  — 8. 18— Fraud — Burden of proof. 

Where fraud is committed by any party, the burden 
of proof is upon him to show that the other party 
had a clear and definite knowledge ofthe facts con- 
stituting fraud at a date beyond the statutory period. 
C HauxsH CHANDRA — PATRANABIS v. BIRAJASUNDARI 
Gupta, 32 C. W. N. 519; 47 O. L. J. 351; A. I. R. 1928 
Cal. 349 33 


payment by 





S. 20—Endorsement of part 
third party—Limitation, extension of. 
An endorsement of part payment ofthe principal 

made at the instance of an illiterate debtor and not 

by the debtor himself is not sufficient to extend 

limitation under s. 20, Limitation Act L GANGARAM v. 

Nixxa SINGH, A. I. R. 1928 Lah, 157; 29 P. L. R. 438 

2 f 727 


S. 21. See Tinu Law 529 
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-—— ——— Sch. |, Art. 44. See HINDU Law 529 

—— —- Art. 52. See Contract Act, 1872, 

801 

Arts. 61, 115, 120—Suwit for refund 
of money deposited as security—Limitation, ' 

A suit for refund of money deposited as security 
is governed either by Art. 61 or Art.115 of Sch. lof 
the Limitation Act and not by Art. 190; L NARAIN 
Das v. THE MUNICIPAL COMMITTEE, DELHI 49 
——— Art. 62. See LIMITATION Acr, 1908, 

s. 10 á 452 


Arts. 64, 106—‘Account stated’— 
Entry by one partner admitting debit balance in 
books of another partner on scrutiny of accounts, 
whether account stated—Suit for money so due— 
Limitation. j 
The parties who were partners ina business com- 

prising a number of transactions went into the 
accounts of the business and the defendant made an 
entry in the plaintiffs books admitting that a certain 
amount was due to the plaintiff from him as a result 
of the scrutiny into the accounts. Ina suit by the 
plaintiff for the amount so found due : 

Held, that the entry was an ‘account stated’ within 
the meaning of Art. 64 of Sch. I of the Limitation 
Act and that the suit was, therefore, governed by the 
said Articlo and not by Art. 106. L' Jarram SINGH- 
BAG Mar v. Sarpari Mar, 29 P. L. R. 219; A. I. R. 
1928 Lah. 459 600 


————— —— —— Arts. 75,132— Chit fund—Security 
bond by prize winner for future instalments — 
Provision for payment of entire amount in case of 
two successive  defaults—Demand by mortgagee, 
whether condition precedent to cause of action on 

` bond—Watver of default-— Construction of deed. 
Where a hypothecation bond executed in favour 
of the Secretary toa chit fund as security for the 
regular payment of the subsequent instalments of 
the chit provided that in case of default of any 
instalment the executants would pay the amount due 
within the next instalment with a certain rate of 
interest and thatin case of failure to pay even as 
aforesaid the Secretary might whenever he desired 
recover the total amount due for the remaining 
instalments till the termination of the chit, from tho 
properties mentioned in the deed by proceeding 
against those properties, by proceding against other 


s. 90 








.properties of the executants and against them, ard 


the executants failed to pay for two suecessive instal- 
ments: 
Held, that, on a true construction of the bond, a 


. demand by the mortgagee was not a condition pre- 


cedent to suing on the cause of action, that soon 
after the second default occurred, the whole amount 
became due, and that the mortgagee was bound to 
institute the suit within the period prescribed from 
the date of the second default. M SHANMUGA Kong 
v. RAMALINGAM PILLAI, A. I. R. 1928 Mad. 952 786 


———— Art, 85— Mutual, open and. current 
account—Tesis—Accounts between principal and 
commission agent—Advancesmade by commission 
agent from time to time—Mutuality of account, 

For the application of Art.85 of the Limitation 
Act there should be .independent transactions be- 
tween the parties. In one set, one of the parties 
should hold the position of a creditor and the other, a 
debtor, and in the other set, the position should be. 


_ reverge.. The accounts shoyld be such as consist of 


wan os 
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s between the parties and 


reciprocity. of dealing 
T M ə side only, though 


should not consist of items on on 


made up of debits and credits. a 
Where the accounts between the plaintiffs, who 


were commission agents, and the defendants, who 
were the principals, showed advances made by the 
. plaintiffs from time to time to the defendants 
towards thé purchase o 
and commission and incidental charges on the one 
side, and amounts received by the plaintiffs on the 
defendants’ behalf from the sale of articles on the 


‘other side: ' 


Held, that the accounts were mutual within the 


f Sch. I of the Limitation Act 
inasmuch as, tothe extent to which the plaintiffs 
made advances they were acting as Bankers, and to 
the extent of the receipts they were liable as agents 
' to account. A Dau Dayar v, PBAREY Lan, 26 A. L. J. 
353; A. I. R. 1928 All. 236 S 694 
Sch. |, Art. 106. See LIMITATION Aor, d 


Son. I, ART. 64 00 
Arts. 115,120. See LIMITATION Act, 


1908, Sox. I, ArT. 61 oe 49 
= Arts. 120, 125, application aka 
8 


“meaning of Art. 850 























Hinpu Law 
Art, 132. See LIMITATION Act, 1908, 
Sou, I, Ant. 19 one | 786 
MONTE Art. 132— Mortgage-bond — Debt 





within certain time—Reservation of right 
‘to sue earlier on transfer by mortgagor—Suit to 
enforce mortgage—Limitation—-N otice—Registration, 
"whether amounts to notice—Absence of notice, of 


transfer, effect of. À f 
A mortgage-bond dated the lst*May, 1909, provided 
that the debt was payable in three years but con- 


tained a further stipulation that if the mortgagor 
transferred the hypothecated property or if any credit- 
orofthe mortgagor got the same advertised for sale, 
the mortgagees would, even before the expiry of the 
term of three years, be at liberty to institute a suit 
for recovery of the amount. On the 8th March, 1911, 
the mortgagor hypothecated an item of the mort- 
gaged property for a paltry sum under a registered 
deed. The mortgagees instituted a suit for sale on 
the 27th March, 1924. There was no evidence to 
show that the mortgagees had actual notice of the 
subsequent hypothecation ; 4 

Held, that the suit was not barred by limitation, 

Registration is not of itself notice to all the world 
although where it is the duty of a person to search, 
or where a reasonably prudent man would in his 
own interest make & search, then the fact that the 
search, if made, would have disclosed a document 
affecting the property, affects that man with notice 
of such document and puts on him the necessity of 
further enquiry. b : . 

Tt is a settled rule that notice, to constitute a 
binding notice, must be definite information given 
by & person interested in the thing in respect of 
which notice is issued, and that no one is bound 
to-attend to vague rumours or statements by mere 
strangers. A AsHIQ HUSSAIN v. CuaruRBHUJ, 26 A. L. 


J air L D, T. 40 All, 28; A.L R. 1928 All. 159; 50 A. 
328 152 


LL Art. 142—Suit for possession on 
allegation of dispossession—Plaintiffs duty to 
rove possession within 14 qears—Mere proof of 


title; whether sufficient. h 
Ina suit for possession based on the allegation of 


payable 


INDIAN CASES. 


f articles with interest thereon - 
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possession and dispossession, it is incumbent on the 

plaintiff to establish that he had been jn possession 
within 12 years before the institution of the suit. 
Proof of an anterior title will not relieve the plaint- 
if from showing his possession at some time within 


the statutory period. C SATTAR DEWAN v, SAJED ALI 
732 


Sch. I, Art. 142—Suit for , possession— 
and _ digpossession by. 





Allegation of possession 
defendant—Onus of proof. 
Where a suit for possession is based on the 


allegations of possession and dispossession by defend- 
ant it is for the plaintiff to prove his possession 
within 12 years and not forthe defendant to prove 
his adverse possession for more than 12 years. L 
DAULAT RAM v. Barr, A. I. R. 1928 Lah. 701 374 
— Art, 144—Suit by adopted son for 

recovery of estate—Accrual of ‘cause of action— 

Adverse possession before date of adoption, effect 

of—Adverse possession against non-existent person 

—Adoptive mother, whether represents adopted son. 

The cause of action in the case of an adopted son 
to recover the estate of his adoptive father accrues 
only from the date of his adoption and there could 
be no adverse possession against him before the 
date of his adoption. There cannot be adverse pos- 
session against a person who is nof in existence. 

A Hindu widow cannot for the purposes of limita- 
tion be considered to represent the entire estate so 
as to bar a suit of a reversioner when a suit by 
her would be barred. The same rule would a 
fortiori govern the case of an adopted son. O ABDUL 
HALIM Kuan v. Saapat ALI Kuan, | Luck. Cas. 733; 


A. I. R. 1928 Oudh 155 817 
———— Art. 144—Swit on title—Admission 
of title—Burdenof proof of adverse possession. 
Where the plaintiff bases his claim on a title 
which is admitted by the defendant, the burden of 
proof is on the defendant to prove adverse posses- 

sion under s. 144 of the Limitation Act. j 

The essential difference between Arts. 142 and 144 
of the Limitation Act is that in the first case the 
owner bases his claim from the date of his dis- 
possession and in the second he bases his claim on 
his title without regard to his possession or dis- 
possession, and the time begins to run from the date 
that the defendant's possession became adverse to the 
plaintiff. ] 

It would be contrary to all legal principles to 
permit the squatter to put the owner of the funda- 
mental right to a negative proof upon the point of 
possession. O Fagre BAKHSH SINGH v. Prag BINGE, 
5 O. W. N. 121; A. I. R. 1928 Oudh 246 109 


Art. 154—Criminal Procedure Coda 
(Act V of 1898) s. 476B—Appeal from order 
making complaint—Limitation—Starting point. 

The period of limitation under Art. 184 of Sch. I 
of the Limitation Act for preferring an appeal 
from an order making a complaint begins to run 
only from the time that the complaint is actually 
made inasmuch as such an order is incomplete for the 
purposes of s. 476B, Oriminal Procedure Code, until 
jt has been supplemented by an actual complaint, 

Per Fawcett, J.—The fact that an appellant may not 
know that acomplaint has been filed till after the 
thirty days prescribed by Art. 154 have expired is im- 
material,as the Appellate Court can excuse the delay 
under s. 5 of the Limitation Act. B DAGA Dewi 
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Pari, v. Experor, 30 Bom. L. R. 76; I. L. T. 40 Bom. 
41; A. I. R. 1928 Bom. 64; 52 B, 164; 29 Or. L. J. 315; 
26 


9A. I. Or. R. 435 
Sch. l, Art. 164. See O. P. O., 1908, Ee 
5 





Art, 164—Substiiuted service, whe- 


ther due service, 
Service of summons by substituted service under 
order of Court cannot be regarded as “due service’, 
for the purposes, and within the meaning, of Art. 164 
of the Limitation Act. M VrrTA  VENKATAOHALAM 7. 
SLVAPURAM SUBBIAN, 54 M. L. J. 448; A. I, R. 1928 Mad. 
655 889 
DS Art. 182—Execution of decree— 
Decree of Subordinate Judge reversed in appeal— 
Fresh decree prepared in accordance with directions 
of Appellate Court—Application for execution— 
Limitation —Application in accordance with law. 
Where a Subordinate Judge prepares a decree in 
accordance with the directions of a higher Court, he 
acts in a ministerial capacity and the real decree for 
execution is the decree of the higher Court. An 
application for execution containing the dates of 
both the decrees is quite in accordance withlaw. O 
Jar Lar v. MOHAMMAD Haroon, 50. W. N. 157; A. I. 
R. 1928 Oudh 228 112 


— —— Art. 182 — (B)—Siep-in-aid of 
execution—Filing of identifier s affidavit of service 
of process, whether siep-in-aid. 

Whether there has been an application to the 
Court to take a step-in-aid of execution is a question 
of fact. 

Where an Executing Court ordered as a condition 
of taking a further step-in-aid of execution that the 
decree-holder should file written processes and the 
identifier's affidavit as to service of notice under O. 
XXI, r. 22, Civil Procedure Code, but the decree- 
holder filled only the identifier's affidavit and did 
noteven furnish any explanation as regards his 
failure to file written processes: 

Held, that the mere . filing of the identifier’s 
affidavit did not amount, in the circumstances of the 
case, to an application to the Court to take a step-in- 
aid of execution. Pat FaTEH BAHADUR SINGH v. 
FaguzsHwAN Prasan Sanu, 6 Pat, 694; A. I. R; 1928 
Pat. 145; I. L. T, 40 Pat. 117 430 


Madras District Municipalities Act (V of 1920), 
ss. 90, 92, 350, 354, Sch. IV, r. 16—Company 
Tax—Company buying goods through another 
Company—Contracts concluded in head-quarters of 
principal Company—Business whether transacted 
in place of agency —Place of receiving profits, 
whether necessarily place of transacting business 
—Business controlled from elsewhere, effect of-— 
Suit for refund of Company tax imposed on person 
not liable to pay, maintainability of—' Carry on 
trade,’ ‘transact business’, meanings of. 

Where a Company merely buys goods in a place 
through an agent and the contract for purchase of 
those goods is only concluded elsewhere, the Oom- 
pany is not, in the place where the goods are bought, 
transacting business in the sense in which those 
words are used in the Madras District Municipalities 
Act, 1920. 

Where a Company having its office in Madras 
carried on business asa Managing Agent of another 
Company at Dindigul, and -though part of the re- 
pouneration earned by it in respect of the management 
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Madras District Municipalities Act-1920— 
eonold. 


was a certain rate of commission for work done at 
Dindigul, the whole business of management was Con- 
trolled from Madras: 

Held, that the Company ‘transacted business’ ab 
Madras and not at Dindigul and could not, therefore, 
be assessed to Companies’ Tax by the Dindigul Muni- 
cipality. ] i 

Schedule IV, r. 16 of the Madras District Munici- 
palities Act and its proviso must be read subject to 
the words “transacting business” in s. 92 of.the Act. 

If a Municipality levies a tax upon 9 person or 
Corporation not liable to pay that tax, what has been 
done cannot be said to have been done in compliance, 
either in substance, or in effect, with the provisions 
of the Act, and a suit for refund of the tax is not 
barred by either s. 350 or 8. 354 of the Act. M Bombay 
Co. Lr». v. MUNICIPAL COUNCIL, 27 L. W. 243 216 


——— ss. 92, 350, 354, Sch. IV, r. 16. See 
Mapras Distrior MUNIOIPALITIES Act, 1920, E p 
-Sch. V. Cl. (q)—Handlooma, whether 

“machinery —Assessment, legality of. 

Handlooms which are worked without steam power 
or electric power but only with the hand cannot be 
called machinery within the meaning of cl. (q) of 
Sch. V of the Madras District Municipalities Act. M 
CANNAKORE MUNIOIPAL COUNCIL v. PuTHIYA VALAPPILE 
KUNIYIL ANANDAN, 54 M. L, J. 454; 27 L.W. 728, A. 
I. R. 1928 Mad. 683; 51 M. 601 740 


Madras Estates Land Act (1 of 1908), 88. 3 (11), 
24, 30—Rent—Igrposition on landholder of water- 
cess for water used by ryot from Government tank 
—Surcharge on ryot by landholder, whether 
amounts to enhagcement of rent. 


Per Ramesam and Wallace, JJ., J ackson, J. dissent- 
ing.)—When a ryot uses, for the cultivation of a land 
in his holding, water from a Government tank and for 
the use of such water eo taken the Government recovers 
an amount as, and by way of, water-cess from the 
landholder, the claim of the Jandholder to recover such 
amount from the ryot is not à claim for an enhancement 
of rent within the meaning of 8. 94 of the Madras 
Estates Land Act. 

Per Ramesam, J.—Section 30, Madras Estates Land 
Act, applies only to enhancements which might be 
regarded as permanent at the time of the applica- 
tion, that is, as continuously operating in the future 
dntil some new circumstances arise which require 
another enhancement or reduction but not to cases 
where it is known the conditions may be constantly 
fluctuating. ] 

Per Wallace, J.—Section 30 (iii) is a variant of 8.380 
(ii), i.e., the improvement executed at the expense of 
Government is really executed at the expense of the 
landholder, because Government is charging him 
additional revenue therefor. 

Quare.—W hether the clause relating to such a charge 
can be properly inserted in the patta, 


Per Jackson, J.—Rent under s. 3 (11) of the Act 
includes whatever is payable on account of the use 
and enjoyment of water taken for cultivation of 
land. It cannot be said that the lawful rent only 
comprises such items as are constant and independ- 
ent of. circumstance, and any additional charge made 
owing to increased facilities enjoyed in anyone yeaLr ig: 
no enhancement of rent, M Domamswawi GURUKKA Vi. 
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< 


- SUBRAMANTA.GURUKKAL, 27 L. W. 376; 54 M, D. J. 361;- 
“A. 1. R.1928 Mad. 419; 51 M. 266 : T: 625 


Madras Hindu Religious Endowments Act (l 
: Of 1925), applieability of, to suits pending at 
' time of passing of Act. DENEN 

‘ "Phere is nothing in the Madras Hindu.Religiou& 
Endowments , Act, 1925, which can take away the 
‘right of persons who were parties to actions pending 
at the time of the passing of the Act. 


A worshipper who has instituted a suit .before- 
' the" passing of the Act is entitled to continue the 


* guit, even after the passing of the Act. M GANGADHAR 


Mad. 


MupALIAR v. Govinpa RAMANUJA, A. I. R.. 1928 TES 
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' Madras Local Boards Act (XIV of 1920), ss. 


193, 223, proviso—Omission to take out license— 

Continuing offence— Limitation for prosecution. 

Under the proviso to s.223'of the Madras Local 
. Beards Act, failure to take out a license or to obtain 


- Permission under the Act is a continuing offence . 


and. prosecution for such offence may be eom- 
menced within three months of the expiry of the 
, period during which the license or permission, if 


f * 


. granted, would enure. M ARTHUR v. ASA VERAM Md 


* Ore Led, 388; 10 A, I. Or. R. 52 
assessment by Local...Board—District Magistrate's 
power to revise order of 

" Procedure Code (Act-V of 1898), ss, 485, 439. 


..A.Magistrate acting under s. 221, Madras Local ` 


` Boards’ Act; has no jurisdiction to revise an assess- 


: ment madé by the Local Board, or to inquire into : 


. the basis of assessment or tos vary the amount 
assessed by the Board. He can determine the 
amount only if the amount claimed is disputed on 
the ground that it has been paide wholly or partly 
orthat someone else is the assessee. eben M 
- The -only remedy. of. a party.-aggrieved by the 


action of the President of a Local Beard in im-~ 


. posing an assessment isto appeal to the Board whose 
‘decision. according to the rules under the-Act is final. 
-, A. Magistrate acting under s. 221, Madras Local: 

.Boards.Aot, acts in.the capacity of a Magistrate and 
his orders are subject to the provisions of as, 435 
and 439, Criminal Proçedure- Code, The. District 

. Magistrate, therefore,. has power to call for the 

. reeords of the case and may proceed in accordance 


with the provisions of ss. 499 and 439 if the facts. 


, of the case warrant such action. M A. S. Ranczss Rao, 
w. As SwaMINATHA IYER, 27 L. W. 320; A.. E R; 1928. 
Mad. 495; 29 Or. L..J, 389; 10 A.I. Or. R,53 . 414 


——- s, 223, proviso, See Mannas Looan Boarps 
‘Act, 1920, 5,103. . 





h Rules for conduct. of inquiries. in election 
~ disputes, r. l1——'Election! meaning . of— Election 
declared without poll—Swit to contest validity of 
election,. maintainability of. a mrs 
Under r. 1 of .the Rules - for -the conduct .of 
“inquiries in election disputes, the term “election” 
may be, taken to embrace the whole procedure 
,Whereby an elected member is returned, whether or 





` not, it be found .necessary to take a poll, and con- 


- “Is to.file an election -petition “ unc i, 
_»7”  Cünhuvasinu Revoy v. KuPrgswaxt Gavoxnan, (1927) 


.Sequently even where the number of valid nomina- 
tions is. equal to. the number, of Vacancies’ aid no 
‘Soll, is taken, the only remedy of an aggrieved party 

under r. i M 
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s. 221- Magistrate, jurisdictio# of, to revise ` 
t 


-Magistrate—Criminal | 


, 9. KOYAMBRATE MURKOTHAKANDI 
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Madras Local Boards Act—concld. | i 
M. W. N. 876; À. I. R. 1928 Mad. 253; 27 L. W. 32 N 


Madras: Motor Vehicles Rules, Tr. 270. See 
"'Moron.VmuroLES Act, 1914, s. 16 ` 909. 


Madras Police Act (Ill of 1888), s. 76—License 
., under Act—Servant of licensee disobeying conditions | 
of license-—Licensee’s liability. > - Wi 
. Where license was given under the Madras Police 
‘Act to the manager of a theatre to go in a bus’) 
with music for the purpose of distributing hand- 


bills on'a' particular day at stated hours and a. “> 


servant of the licensee drove the bus in a -pro- 
hibited street’ in contravention of the conditions of 
the license: y 
. Held, that the licensee was as much guilty as his 
servant of an offence under s. 76- of the Act even 
though he did not actually go out in the bus. M In re 
MANAGER, KRISHNA VINODHA SABHA, 27 L. W.87; 54 
M. L.J 815; A. L,R. 1928 Mad. 473; 51 M. 341; 29 Or. . 
L. J. 431; 10 A. I. Or. R- 93; I. L. T. 40 Mod. 272 636 
Malabar Law-—Karnavan-—Powers-óf alienation— 
` Execution of kanom for paying debt binding on 
tarwad—Question whether transaction was prudent, 
whether can be raised. ' j 
. Where a kanom is èxecuted by the karnavan ‘of 
a Malabar tarwad for the purpose of paying off a 
debt binding om the tarwad, the Court is not 


“required to-investigate with: meticulous care whe- 


ther the transaction wasa prudent one or whether 
there was necessity for entering into such a trans- 
action for the purposs of raising the necessary 
amount. | = 4 

The karnavow of a Malabar tarwad has large 
powers of management. M KIZHAKEUMBRATH En a 

am 3 E 

Malguzar, whether proprietor. - . d - 

zA malguzar bas no proprietary rights in the land 
and the mere fact that the settlement operations are 
conducted with him or the revenue is due from him 
dees not confer-on him any right to proprietary pos- 
session of the land. L Sapnu Ram v. CHUHAR KEAN, A 
I: R. 1928: Lah. 690 £ Zo - 521 
Maliclous prosecutlon—Suit for damages— Plaint-. 
~ aff whether bound to prove his innocence, 

“In a suit for- damages for malicious prosecution it 
is not "necessary for the plaintiff to prove his 
innocence: It is sufficient for him to prove thatthe 
criminal proceedings terminated .in his favour. ` L 
PARTAP SINGH v. HARI SINGH, 29 P. Li. R: 366 397. 
Mandatory Injunction. See Sprciric RELIEF AOT 

1877, 08.55, 56 69 





` In granting a mandatoryinjunction the Court has 
io see the balance of convenience in favour of each 
party. L KARTAR SINGH vy. OHHAJIU 171 


Maritime Law— Bill of Lading—Exemption from 
liability—Burden of proof—Goods unidentified— 
. Apportionment of loss. -< neut 
Reliance upon any clause exempting shipowners 
from liability for non-delivery of goods may: be made 
good if itoan be shown that the whole quantity 
failed or omitted to be-delivered was'so failed- or 
omitted to be delivered . because of some .reason 
which gave exemption in respect of which the ship- 
owners were exempted from liability. The ship-. 
owners'have got to prove this and such" e thing 
cannot be held to be proved, if, apart -altogether , 
from the quantity o£ unidentifiable goods which were 


a © 


t 
‘ 
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landed, there were other goods which are admittedly 
missing and it is not certain whether the goods 
failed and omitted to be delivered to the claimant 
could not have been among the goods which be- 
came missing in that manner. In such cases the 
burden isen the shipowners to establish by clear 
and cogent evidence that their inability to deliver 
was entirely due to causes or reasons in respect of 
which they had an exemption under the clauses of 
the Bills of Lading. M Ponnuswamt OHETTIAR v. D. I. 
S. Navication Co. Lro., (1997) M. W. N. 728; A. L R. 
1928 Mad.239; 27 L. W. 439; 54 M. L. J. 636 196 
Merger. See MORTGAGE 95 
Mesne profits. See Oonrracr Act, 1872,s.11 136 


Minor, See Hinpu Law 282 

Decree against minor—Negligence of 

guardian when vitiates decree—Gross negligence, 
necessity of. 

It is necessary to establish gross negligence on 
the part of the guardian beforea decree affecting a 
minor's interests can be set aside; it is not 
every kind of negligence nor every degree of 
negligence that will render proceedings otherwise 
regular and proper liable to be re-opened. N KasHIRAM 
v. BALWANT, A I. R.1928 Nag. 207 437 
Guardian ad litem guilty of laches—Minor, 

whether bound by decree. 

A minor will not be bound by a decree where his 
guardian ad litem has been guilty of laches and has 
failed totake any steps whatever to defend the action 
and to protect the minor's interests. L Fazan DIN v. 





. MUHAMMAD Swart, A. I. R. 1928 Lah. 674 63 


Lease by minor—Lessee put in possession~— 

Lease set aside on ground of minority—Lessee’s 

right to refund of consideration paid. 

Where a lease executed by a minor is set aside on 
the ground of minority of the lessor, the lessee who 
is in possession will not be turned out unless the 
sum actually paid by him as consideration for the 
lesse isrefunded to him. A Bisursnar PATHAK v. 
Rup Narain Sinan, 26 A, L. J. 401; A. I. R. 1928 AIL 
286 : hah 566 
— Mortgage in favour of minor, validity of— 

Contract Act (IX of 1972), 8, 11. 

A mortgage in favour of a minor is not invalid. A 
Buarat BHAI v, Jar NARAIN, 25 A. L. J. 1102; A. IR. 
1928 All. 102 - 129 


Suit to set aside decree on ground of collusion 
of guardian ad litem—Omission to put forward 
doubtful pleas, whether amounts to gross negligence 
—Restitution, when awarded—Civil Procedure Code 
(Act V of 1908), s. 144. 
. Inasuit to have a decree ofa Court of competent 
jurisdiction set aside on certain grounds it is 
absolutely necessary that the grounds relied upon 
Should be set out clearly and definitely. 

All questions of restitution ultimately rest upon 





the equitable doctrine of the restoration of the status: 


quo ante and itis a well-accepted principle that no 
restitution could be ordered unless it is perfectly 
clear that all the parties concerned could be restored 
in full measure to the status quo ante. 

The party who is called upon -to make restitution 
must be in some manner or other a party claiming 
under the contract or transaction under which the 
property in respect of which the restitution is sought 


has passed to the other party. 
-~ An omission by a guardian ad litem to put forward 
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on behalfof the minor a plea of "restitution", which 
on the facts, was a highly doubtful one and involved 
in great legal uncertainty, cannot amount to gross 
negligence so as to entitle the minor to set aside the 
decree. M VENKATARAMANI IYER v. SUBRAMANIA IYER, 
A. I. R. 1928 Mad. 945 . 639 
MIsJoInder, See PUNJAB Courts Aor, 1918, s. 44 52 


Mortgage—Interest—Interest after expiry of period 
of mortgage at contractual rate, awarding of— 
Interest as damages, Court's power to award. 

For the determination of the question whether 
interest should be allowed on the mortgage after 
the expiry of the period of mortgage and whether 
the contractual rate should be presumed to hold good 
even after the expiry of such period, each deed has 
got to be construed in the light of its own terms and 
the surrounding circumstances, if any. 

Where on the terms of a mortgage-deed a Court 
holds that it was not the intention of the parties 
that the contractual rate of interest should continue 
to run after the expiry ofthe period of the mortgage 
itis competent to the Court to award interest aa 
damages ata suitable rate. L Harr RAM v. Zarna 384 

Prior and  puisne mortgages—Sale of 
mortgaged property under decree on prior morigage 
without impleading puisne mortgagee—Puisne mort- 
gagee, rights of. 

A sale of a mortgaged property held in execution 
of a decree on foot of a prior mortgage does not affect 
the title of a puisne mortgagee who had, not been 
made a party to the suit by the prior mortgagee and 
who had not intervened atthesale. Such a person 
can either proceed against the mortgaged property in 
the hands of the pérchaser by bringing it to sale or 
can proceed against the surplus of the sale-proceeds 
left with the Court after satisfying the claim of the 
prior mortgagee. € Gian OHAND v. Gort ORAND, A. 
I. R. 1928 Lah. 593 -173 


Prior and subsequent mortgages—Payment of 
prior mortgage by subsequent morigageé —Merger— 
Intention to keep alive—Presumption from benefit. 
The question whether a prior mortgage which has 


:been paid off by a subsequent mortgagee: has been 
, kept alive as against an intermediate mortgagee is a 


question ofintention. This intention may befound 


.from the deed or the circumstances of the transaction. 
‘and may be presumed from considering whether i 


was or was not for the benefit of the person who made 
the paymentthat the charge should be kept alive. 
Pat Ram Das Saw v, RAMNANDAN Pnasap: SINGH, 9 P. 
L. T. 148; A. I. R. 1928 Pat. 195 95 
— Right ‘to ‘redemption ‘and. foreclosure co- 
extensive—Mortgage for fixed term-—Provision for 
redemption ‘within’ the period—Right to redemption 
—'Andar miyad', meaning of—Stipulation, that 
mortgagee may redeem without mortgaging or selling, 
enforceability of-—Clog. 

In the absence ofany agreement expressed or im- 





.plied to the contrary, the right to redeem and the 
right to foreclose must be regarded as co-extensive. 


A stipulation in a mortgage for a fixed term that 
the mortgagor may redeem 'andar miyad' is not en- 
ough to evidence a contract to the effect that the mort- 
gagor is given a right to redeem before the ex- 
piry of the-stipulated period for which the mortgage 


“18 effected. 


Per Sen, J.—A provision in a mortgage for a 
fixed period that if the mortgagor pays the mort- 
gage-money from his house without selling or mort- 
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gaging before the expiry of the stipulated period 
he would be entitled to redeem is not a clog on re- 
demption but is merely a personal concession in 
favour of the mortgagor. A SuiíaM Lat v. JAGDAMBA 
Prasad, 25 A. L. J. 1051; A. I. R. 1928 All. 181 561 
Subrogation--Purchaser discharging prior 
mortgage—Right to subrogation as against puisne 
mortgage—Intention to keep alive—Haxpress under- 
taking to-discharge mortgage, effect of—Mortgage by 

` guardian, without sanction of Court—Purchaser's 
~ Fight’ to cóntest validity of mortgage—Estoppel— 

Guardians and Wards Act (VIII of 1890), s. 80— 

Void mortgage—Mortgagee's right to restitution. 

. In all cases where a subsequent purchaser claims 
' priority over a puisne mortgagee by reason of his 
aving' discharged a prior mortgage, the question 
is whether or not it was his intention, while dis- 
charging the prior mortgage, to keep that mortgage 
alive as against the puisne mortgage and, in the 
absence of evidence tothe contrary, itis presumed 
that a man acts according to his interests. 

But when a purchaser of a property, subject to 
various incumbrances, undertakes to discharge all 
those incumbrances out of the sale consideration, the 
presumption isthat he intended to discharge and 
extinguish all the incumbrances over the property 
purchased by-him, and not to keep the priorinort- 
gages alive to be set up as a shield against the claims 
of the puisne incumbrancer. ` g 

A guardian appointed under the Guardians and 
Wards Act mortgaged certain properties in which 
she was jointly.interested with the minor, without 
the sanction of the Court. She subsequently sold a 

ortion of the’ same to another expressly directing 
fim to discharge the mortgage gut of the considera- 
tion for the sale. The purchaser did not discharge 
the mortgage and the mortgagee sued to enforce it: 

Held, (1) that the purchaser wag not estopped from 
contesting the validity of the mortgage; eee a 

(2) that the mortgagee was entitled to restitution 
to the’ extent to which the minor had benefited by 
"the mortgage; i 

(3) that the mortgagee was entitled to a decree 
-against the share of the guardian ; — : 

(4) that it was open to the High Court, while 
setting aside the decree against the minor's share, 
to passa decree against the share of the guardian 
jn the properties not covered by the sale even 
though the mortgagee had not appealed against the 
dismissal of the suit against the guardian's share in 
those properties.-A MAKSUD ALI KHAN v. ABDULLA 
‘Kuan, 29 A. L. J.1017; A. I. R. 1928 All, 77; 50 E 
Suit for redemption—Dismissal for default 

Fresh -suit for redemption, whether barred— 

Extinguishment of right to redeem—Transfer of 

Property Act (IV of 4000); s. 60—Civil Procedure 

Code (Act V of 1908), O. IX, r. 9. 

The dismissal of a suit for redemption of a mort- 
"gage for default does not extinguish the right of 
redemption and does not, therefore, bar the institution 
of a second suit for redemption, either under O., IX, 
r. 9, Civil Procedure Code, or otherwise. 

Order IX, 7. 9 of the Civil Procedure Code which 
directs that when a suit is dismissed for default the 
plaintiff shall be recluded from bringing a fresh 
puit in respect of the-same cause of action cannot be 
made to override the special provisions of s. 60 of 
‘the Transfer of Property Act. B SHRIDHAR Sapza 
Pawan v GANU Mamanu Kavapz, 30 Bom, L, R, 34; I, 
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L. T. 40 Bom, 34 & 79; A. L R. 1928 Bom. 67; 52 B, 111 


Usufructuary mortgage—Provision for pay- 
ment of further amount—Redemption—Clog—Right 
to redeem without paying further | charge—Con- 
struction of deed—Limitation for enforcement of 
further charge—Limitation, whether applied to 
defences. . 
A person borrowed Rs. 699 and executed a . 

usufructuary mortgage of certain properties for 
Rs. 500. As the usufruct was not sufficient: to meet 
the interest of the entire amount he agreed to pay 
intérest on Rs. 199 at a certain rate. There was: also. 
a diatinet stipulation in the mortgage-bond that the 
mortgagor was entitled to take back the document 


‘ and, the fields mortgaged on payment of the entire 


sum of Rs, 699. The mortgagor sued for redemption 
more than 12 years after the date of the mortgage.on 
payment of Rs, 500 only: 

Held, that, on a true construction of the deed, the 
properties were mortgaged for the entire amount of 
Rs. 699 and not merely for Rs.. 500, that the claim 
for Rs. 199 had not become barred and that the mort- 
gagor could not be allowed to redeem without paying 
the entire amount with interest on Rs 199. U 

Per Sen, J.—Unless a collateral advantage is 
secured to the mortgagee which amounts to an’ im- 

osition ofa liability upon the mortgagor either by 
imiting the user of the mortgaged premises of --by 
rendering him personally liable in damages, a mere 
stipulation to pay an amount due tothe mortgagee 
simultaneously with other amounts due to him and 
which are charged upon the mortgaged premises, 
cannot in law be construed to be a clog on the equity 
of redemption, | 

The Law of Limitation does not prescribe any 
period which is to operate as a statutory bar to a 
defence and a defendant may, by way of equitable 
defence, set up à mortgage-deed as a shield although 
his right to enforce the deed might have become 
time-barred, A Ram KisHorm ÁHIR v. RAM NANDAN 
RAM, 25 A. L. J. 1086; A. I. R. 1928 All. 99 ~ 149 


Mortgage-deed evidencing one transaction but cons 
taining several covenants regarding security—Stamip 
duty. See Court Fres Act, 1870, s. 5 746 

Mortgage sult—Costs—Mortgagor, when personally 
liable for costs. : 

In the absence of special circumstances unless 
there isan express condition in the mortgage- as-to 
payment of coste, cos:s are merely added to the mort- 
gage security and are not payable by the mortgagor 
personally. But a mortgagor who raises untenable 
defences must pay personally any costs to occasioned 
for which the mortgagee's security is insufficient. B 
VRAJLAL JIVANDAS V. VENKATASWAMI SINGAYA SAYANA, 
30 Bom. L. R. 402; A. I. R. 1928 Bom. 1?3 794 


— Decree for sale—Mortgagor found 
to have no title to mortgaged property—A pplication 
for.personal decree, whether maintainable— Passing 
of decree for sale, effect of —Right to personal decree 
suspended but not destroyed— Limitation for making 
such application—Cause of action—Civil Procedura 
Code (Act V of 1908),0. XXXIV ,r. 6. 3 
In .2 mortgage suit where the remedy against the 
mortgaged property under a decree for sale is shown 
to be no remedy at all by the discovery that the 
mortgagor never had any title to.the mortgaged! 
property, or for any other cause not due to thg 
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default of the mortgagee, the mortgagee can apply 
for a personal decree, 

_An application fora personal decree under such 
Circumstances is not one under O. XXXIV, r. 6 
of the Civil Procedure Code or even based by analogy 
with that rule, on alegal fiction that there has been 
uo sale but is based on the ground that the 
passing of a decree forsale does not destroy the 
right of the mortgagee to a personal decree but 
merely suspends the whole right during, and 
because of, the existence of the remedy against the 
mortgaged property, 

The right to make such an application accrues 
when the decree for sale is discovered to be 
infructuous. A Sauu BISHESHAR Naru v. OHANDU Lar, 
23 A L. J. 1012; A, I. R. 1998 All. 71; 50 A. 321. 459 


Motor Vehicles Act (VIII of 1914), s. 16, inter- 
pretation of—Charge for offence 


—Summons to accused, form and contents of— 


Summons not giving particulars of charge—V alidity. 
of proceedings—Criminal Procedure Code (Act V 


of 1898), s. 68. 

Section 16 of the Motor Vehicles Act does not 
Create any offence, It is merely a penalty clause 
prescribing the penalties which may be inflicted 
upon anybody who contravenes any of the provisions 
of the Act orany rule made under the Act. 

A summons issued by a Magisterial Oourt, which 
does not contain, in the form prescribed by the 
Statute, particulars of the place where, the time when 
and the nature of the offence charged, may be dis- 
regarded by the person summoned, and proceedings 
taken thereon, if objected to, must necessarily be 
invalid. 

In a case under the Motor Vehicles Act, where 
thsre are a variety of offences included either in 
One section, or in a code of rules, it is essential 
both for the purpose of the proper conduct of the 
Court's business itself, as wellas for the protection 
of a respectable class of people summoned for some- 
times trivial and sometimes serious offences, that it 
should be known from the first what it ig which 
the Court has in fact to deal with, : 

Per Walsh, J.—The sooner the authorities abandon 
the practice of prosecuting motorists, or indeed any 
other people, under sections which do not prescribe an 
offence at all, the better. A EMPEROR 7. RANANJAI 
BiNGH, 26 A. L.J, 331; L. R. 9 A. 49 Cr; 29 Or. L, 
J. 357; 9 A. L Cr. R. 341; ALL R. 1928 All 281; L 
L. T. 40 All. 10? 230 


9. 16—Madras Motor Vehicles Rules, v. 220 
—Scope of rule—- Accident’, meaning of. 
, Rule 270 of the Madras Motor Vehicles. Rules is 
intended to apply only to accidents happening to the 
car which oneis driving and which results in gome 
lajury, annoyance or danger to the public or of 
ern or injury to public property or obstruction to 
raffic, ; 
[Advisability of amending the rule pointed out.] 
Whilethe petitioner was driving his caralong a 
road it went over a parapet ofa culvert and -fell 
into a channel The front axle of the car was bent 
and the petitioner and others in the car were slightly 
hurt but they returned home in the same car. There 
was nothing to show that the car was rendered un- 
serviceable. The petitioner was convicted under 
8. 16 of the Motor Vehicles Act for failing to report 
the accident to the nearest Police Station as required 
by y, 270 of the Madras Motor Vehicles Rules; 
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Held, that the accident: which happened was not 
one within the contemplation ofr. 270 and the con- 
yiction of the petitioner was illegal] M In re 
NAGARAJA Mooppanar, 27 L, W.425; A. IL R. 1928 
Mad. 364; 29 Or’ L. J. 461; 9 A.L, Cr, R. 419; 51 M. 
504; 55 M. L. J. 320 909 


Muhammadan Law—Gift with absolute powers 

—Gift of remainder to third persons, validity of. 

A Muhammadan made a gift of his properties to 
his wife with absolute powers of disposal during her 
lifetime. There wasa further clause in the deed of 
gift that she should enjoy the properties during her 
lifetime and that whatever may be left after her death 
should go to certain third parties and not to the 
heirs and legal representatives of the wife: ae 

Held, that the gift ofthe remainder was invalid 
and that the heirs of the wife were entitled to succeed 
to the properties on her death. M NasoowA v. KHADAR 
Hussain, 1. L. T. 40 Mad. 68; A. I. R. 1928 Mad. as 

: à í 63 
————, essentials of—Gift by guardian to 
minor-— Possession, necessity of—Properiy in posses- 
sion of tenants—Completion of gift, 

Under Muhammadan Law it is 
validity of a gift that there should be 

(4) a declaration of gift by the donor: i 
(44) an acceptance of the gift by the donee, express 
or implied; and ab^, 

(iii) it should be accompanied by such delivery of 
possession as. the gifted property is susceptible. ` 

It is settled law that registration ofa deed satisfies 
the firat condition and is tantamount toa declaration 
by the donor but if does not cure the want of 





essential to tha 


delivery. of possession. ‘Ordinarily a giff of immove- 
able property of which the donor isin actual pos- 
session is not compete unless he physically departs 
from the premises with all his goods and chattelg 
and the donee formally enters into possession. But 
where the donee is a minor and the donor is either 
the guardian of the donee or stands in loco parentis 
to him, no change of possession is’ necessary to com- 
plete the gift. In such a case a mere declaration by 
the donor is considered sufficient, provided it can be 
inferred from the surrounding circumstances that 
the donor had areal and bona fide intention to make 
the gift. Ifthe donor is in actual possession of the 
gifted property the lew will be satisfied without 
change of possession and will presume the subsequend 
holding of the property to be on behalf of the minor, 
But this rule does not apply where the donor is not 
in actual possession, In such a case the mode in 
which the father deals with the profits would be 
important as regards the bona fides and completeness 
of the gift as throwing light upon his intentions, 
When the property isin -actual possession of the 
tenants, they must be asked to attorn to the donee, 


otherwise the gift will not be complete, L ALLAH 
RAKHA v. ALI MUHAMMAD . 741 
————— ——— Oral gift, validity of, 


An oral gift by a Muhammadan is valid. But the 
fact thata wife living with her husband allowed 
her properties to be mutated in the name of her hus» 
band does not lead to the inference of an oral gift to 
the husband. N Mayapap Kuan v. HAZARI Lat, A. L B. 
3928 Nag, 275 TÉ . | 488 


er kei, Spes successlonlIs-- Transfer or relinguish- 
~ ment of chance of surcession ly: heir- apparent 


legality of Specific Relief shot (1 of 1820), a, I8, 
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application of—Agreement to release spes succes- 

sionis, enforcement of—Transfer of Property Act 

(IV of 1882), s. 6 (a). 

The chance of a Muhammadan co-heir apparent to 
succeed to an estate is in the nature of a spes 
successionis and as such is incapable of being trans- 
ferred or relinquished. 

In cases where the Transfer of Property Act applies 
s.18 ofthe Specific Relief Act cannot be invoked to 
enforce an agreement to relinquish or release a spes 
successionis which has been specifically declared to be 
void under s. 6(a) of the Transfer of Pr operty Act and 
Bo far as the release of the chance of a Muhammadan 
heir apparent fo succeed tothe estate ofa living 
ancestor is concerned the position is exactly the 
Bame as created bys. 6 (a) of the Transfer of Pro- 
perty Act. L GHULAM MOHAMMAD v, PIR Bakusa 390 


Negligence—Railway Company— Running engine at 
unscheduled time and high —speed—Omission to 
whistle—Death of cattle grazing on Railway line— 
Liability of Company—Negligence, what amounts 
to—Driver's duty to whistle, limite of—Railway 
Companies, whether bound to put up fencings. 


In the absence of any statutory restrictions im- 
posed ona Railway Administration as regards their 
right to use locomotives only at scheduled times or 
at aparticular speed, running an engine at an un- 
scheduled time or at a great speed cannot be re- 
garded as a violation of any duty on the part of 
the Oompany amounting to negligence, whatever 
nuisance or inconvenience may be caused to the 
public in general. 


To rendera Hailway Company liable for an amis- . 


sion on the part of the driver to frhistle, it is necessary 
to prove that the driver has been guilty of a breach 
of duty or an error of judgment or that he saw the 
danger and failed to give warning. 


No abstract rule can be laid down as to the 
Circumstances under which the driver would be 
bound to whistle notwithstanding that it is not a 
statutory duty to do so, but onthe whole it seems 
that the duty arises only when the circumstances 
call for a warning to be given. 

A driver running an engine on open lines at places 
here there are no level crossings or which are not 
known to be ordinarily used tor the purpose of 
crossing the rails is not bound to be.on the look out 
to see if there are any trespassers on the lines, 

There is no Common Law liability on the part of 
a Railway Company to put up a fencing enclosing 
the lines where there is no highway adjoining. 

A light engine belonging to the defendant Com- 
pany and run by one of the Company's drivers 
bumped against the plaintiffs bullock, which at that 
particular moment bappened to be grazing on the 
Railway line and asa result the bullock was thrown 
down the embankment and sustained injuries which 
resulted inits death. The plaintiff sued the Com- 
pany for the price of the bullock. It was found 
that the engine was going at a terrific and un- 
warranted speed and at an unscheduled time, that 
the driver had not whistled and that the Company 
had not put up a fencing enclosing the lines:, 

Held, that the facts did not amount to negligence 
onthe part of the Company and that the plaintiff 
was not entitled to recover damages, G B.N. RY. 
Co. Lro. v. TARA Prasad Marry, 480. Lid, 45; A, I, 
E. 1928 Gal, 204 37 
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Negotiable Instruments Act (XXVI of 1881), ss. 
9,19, 59—Endorsement of cheque after presenta- 
tion—BEndorsee, whether holder in due course. 

À cheque is payable on demand and the amount 
mentioned in it becomes payable when the cheque _ 
is presented to the drawee for payment. A person 
who becomes the holder of a chequeafter the date of 
its presentation is not, therefore, a holder in dve 
course. A Ram SanUP v. Harpgo Prasad, 25 A.L. J. 
1091; A. I. R. 1928 All. 68; 50 A. 309 144 


— —-— 8.118. See Provinoran Insotvency Act, 1920, 
s. 33 (3) 14 


Official Trustees Act (Il of 1913)—Bombay High 
Court (Original Side) I?ules, v. 18—Oficial Trustee, 
whether can be appointed guardian of property of 


minor—O ficial Trustee, whether oficer of Court— 
His powers and duties. 


The Official Trustee is not an officer of the Court 
within the meaning ofr, 13 of Part II of the Bombay 
High Oourt (Original Side) Rules 1913. 

The Official Trustee cannot be appointed as guard- 
jan of the property of a minor. 

Under the Official Trustees Act of 1013, the Official 
Trustee is an officer appointed by Government. 

[Powers and duties of the Official Trustee discussed. ] 
B Omar Tras ABA Suarirr v. ISMAIL Tyan ABA SHARIIF, 
30 Bom, L. R. 177; A. I. R, 1928 Bom. 69 495 


Oudh Estates Act (| of 1869), $. 22, cL. (5) ‘as 
amended by Act (III of 1910), —" Brother," meaning 
ERAI kan brether—Personal law of the parties— 

. Consequences of adoption under Hindu Law—Com- 
plete severance from natural family and substitution 
in adoptive family. 

The object of the Legislature in enacting the 
Oudh Estates Act, 1869, was to providea fixed canon 
of succession, applicable indefinitely in futuro, and 
applicable also to families of different races, tribes 
and religions, : 

In construing the Oudh Estates Act, 1869, es 
amended by Act III of 1910, the personal law of the 
parties must be taken into consideration, The word 
"brothers" [whose statutory right of succession is 
provided for by s. 22, cl. (5) of the Act] does not 
necessarily include blood brothers. Where succession 
to an adopted taluqdar is in question the meaning 
of the word must be determined not by the birth 
relationship, but by the edoptive relationship of the 
talugdar, 

Although for cértain purposes (e, g, marriage in 
his natural family within the prohibited degrees) 
the blood relationship of an adopted Hindu remains 
real and binding after the adoption, nevertheless 
according to the strict theory of Hindu Law adop- 
tion is in a real sense (and not merely figura 
tively) a ‘new birth. The theory involves the 
principle of an entire severance end expulsion of 
the child adopted from his original family, and his 
complete substitution into the adoptive family, es 
if he were born in it. The fundamental idea is that 
the boy given in adoption gives up the naturel 
family and everything connected with the family. 

The expressions ‘civilly dead ‘or’ as if he had never 
been born in the family’ are not for all purposes 
correct or logically epplicable, but they are coms 
plementary tothe term ‘new birth’. Itis not merely 
the ceremonies for the natural father, who has given 
or for the adoptive father, who has taken, a son in 
adoption that are involved, but those for the ritual 
number of ancestors in engh casa, 
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Oeremenially, the adopted son only becomes new- 
born in the family of his adoptive father, so as to 
be qualified to provide efficaciously the offerings of 
which the dead have need, by first dying in the 
family of his birth, out of which he is given by his 
matural to his adoptive parent, and in which his 
offerings will be no longer efficacious or desired. 

Their Lordships quoted with approbation the 
following passage from Vasishtha, cited in Mayne's 
Hindu Law, para. 107: *“ Let no man give oraccept 
an oniy son, since he must remain to raise upa 
progeny for the obsequies of ancestors.” P 
HAGHURAJ CHANDRA v, SUBHADRA Kunwar, A. I, R. 1928 
P. 0.87; $ O. W. N, 443; 26 A. L. J. 609; 30 Bom. L, 
R. 829; 3 Luck. 70; 22 O. W. N. 1089 ' 673 


—— — 8. 29—'Widow', meaning of— WAH of talug- 
dar—Power to widow to adopt within two years— 
Power to another widow to adopt if senior widow 
doze not adopt—Re-marriage of senior widow— 
Adoption by junior widow within two years— 
Validity of adoption—Power to adopt, nature of 
—Conditional powers—General and limited powers 
—Exercise of power not bona fide, effect of— 
‘Family, meaning of. 

A power to adopt given by a testator to his widow 
is not merely an obligation but avaluable benefit or 
privilege relating to the property of the testator. 

If a power of appointment is given to & particular 
individual in a certain capacity that power must be 
exercised by him while he enjoys that particular 
capacity. 

he word ‘widow’ in s, 29 ofthe Oudh Estates Act, 
1364, means a woman who has last her husband and 
has not married again. 

‘Therefore, where the widow of a Muhammadan 
talugdar is given by her husband a power to adopt 
she must exercise that power while she is his widow, 
and cannot exercise such power «after she has 
married another and has ceased to be the talugdar’s 
widow, 

A person having a limited power must exercise it 
bona fide, for the end designed; otherwise the 
execution is corrupt and void., 

A provision ina Will giving the devisee power 
to nominate a successor does not destroy the testa- 
mentary character of the document. 

Where a testator gave authority to his senior 
widow to adopt within two years and if no such 
adoption was made by her, allowed his junior widow 
to adopt, and the senior widow re-married within 
the period of two years: 

Held, that the power of adoption possessed by the 
junior widow became accelerated and was capable 
of being exercised within the period of two years, 

{fa power is not to arise until a future con- 
tinganf event happens or until a condition is 
fulnlled, it cannot be exercised until the event 
happens, for until then it has in fact no existence, 
ib 1s, however, in each case a question of the con- 
struction of the instrument creating the power, whe- 
ther the existence of the power is conditional on 
the happening of a contingency or the fulfilment 
of the condition in which case ib cannot be exer- 
cised at all, until it comes into existence, or whe- 
ther the power exists in any event and can be 
exercised, although tha exercise of the power Can 
have no opsration unless and until the contingency 
happens or the condition is fulfilled. - 

Waherg a power ja given tp & designated person 
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to beexercised on a contingency it may be executed 
before the happening of the contingency and execu- 
tion willbecome valid on the subsequent happening 
of the event, 

General powers are such as the donee can exercise 
in favour of such person or persons as he pleases, 
including himself. Limited powers, which are some- 
times also called special powers, are such as the 
donee can exercise only in favour of certain specified 
persons or classes. 

Where a testator gave power to adopt a boy of 
the Sunni sect except one who belonged to the Quli 
family or the family ofa particular person: 

Held, that the power wasa general power and not 
&limitted one. 

The vernacular word ‘khandan’ corresponding to 
the English expression “family means a group Og 
descendants from a common ancestor, 

In India a boy is known by the family of his 
father or paternal grandfather rather than by the 
family in which his father or paternal grandfather 
js married. O AspvL Hania Kaan v. SAADAT ALI 
Kuan, 1 Luck. Cas. 733; A. I. R. 1928 Oudh 155 817 


Oudh Estates (Amendment) Act (HI of 1910). 
See OUDH Estates Act, 1869, s. 22, cl. (5) 673 
Partnership. See O. P. O., 1908, s. 20 51 


Account books, non-production of—Adverse 
inference—Accounts kept in partner's private books 
—Production, necessity of—Interest on sums over- 
subscribed by  partner—Rate  thereof—Interest, 
when allowed, though not claimed in plaint—Costs 
of entertaining customers, when allowed—Branch 
Manager—Liability for shortage of funds. 

It isa principle 8f law that if no books of account 
at all are kept orifthey areso kept as to beun- 
intelligible or if they are destroyed or wrongfully 
withheld and an account is directed by the Court, 
every presumption will be made against those to 
whose negligence or misconduct the non-production 
of proper actounts is due andifa partner, who has 
books of accounts in his possession, fails to produce 
them an account may nevertheless be arrived at by 
presuming everything against him, 

Even ita, partner bas kept partnership accounts 
in private books of hisown, he must produce such 
books when accounts are to be taken, 

Inthe absence of proof of an agreement bya 
partner, who was managing a branch of the partner- 
ship firm, that he would accept liability for any 
shortage in cash, it would be unfair to debt the 
partner with such shortage unless if was proved 
that the loss was due to negligence or fraud on his 

art. . 

r As a generalrule interest is nof allowed between 
partners unless there is an agreement or trade 
custom, but this rule is subject to the qualification 
that interest is payable to a partner on money paid 
oradyanced bya partner for partnership purposes 
beyond the capital he has agreed to subscribe, 

if an equitable right to interest is established, 
there is no reason why it should not be allowed, 
even though it be not claimed in the plaint, 

The rate of interest may be such as is payable 
py the Court by the custom of the trade, and in 
Karachi 6 per cent, per annum may be judicially 
recognized. 

if partner, 
bg re-imburaed, 


who entertains customers, wishes to 
he should take the precaution aj 


$64 


Partnership—coneld. 


having an agreement made for an allowance. S Dir- 
CHAND GoLoMAL v. KisuNiBAr, A. I. R.1928 Sind 133 
; . 873 

Remuneration to partners, when allowed— 

Trade or business requiring license—Partnership to 

share profits with unlicensed persons legality of— 

Sharing profits “pooled”, whether illegal. 

Under ordinary circumstances, a contract of 
partnership éxoludes an implied contract for pay- 
mont of services rendered by one partner and in the 
absence ofan agreement one partner cannot charge 
his co-partners, with any sum for compensation in the 
form of salary or otherwise, even where the services 
rendered by .the partners are exceedingly unequal. 
Remuneration for personal labour by one partner in 
excess of that contributed by another is left to the 
honour of the other and where that principle is 
wanting .the Court -cannot supply it. 

Statutes which prohibit unqualified persons from 
Garrying on certain trades or businesses are not 
infringed by an unqualified person who does nothing 
more than share the profits arising from those trades 
or businesses, if they in fact are carried on by persons 
whoare duly qualified The unqualified person in 
sucha case is not within the mischief of the Statutes 
Iu question and the partnership of which-he is a mem- 
ber is not, therefore, illegal. S FÍASSANAND  JETHANAND 
t. BASSARMAL, A. I. R. 1928 Sind 146 724 


Penal Code (Act XLV of 1860), ss. 34,149, 397 
—Duaeoity-—Use of deadly-weapon by one member— 
Other members, whether can be punished under s. 
897—583. 84, 149, 897 compared, - : 

An accused person cannot be convicted under s, 397 
of the Penal Oode where there is no evidence to 
ahow that he individually used a deadly weapon 
or himself did any of the acts which would be 
necessary to make the section applicable. Section 
397 is wholly different from its scopa from sections 
such as s; 34 or s. 149 of the Code. A Danna v. 
HuPznoR, L. R. 9.4, 27 Or; 9 A. I. Cr. R. 194; 29 Cr. 
L. J. 449 i 689 


S. 84—Insanity~—Hvidence of insanity— 
; ee and subsequent conduct of accused, value 
of. . P 
ln considering a plea of insanity the Court is 
60ncerned solely with the state of mind of the 
taccused at the time of the act. The antecedent 
and subsequent conduct of the man are relevant 
only to show what was the state of his mind at the 
time the act was committed, eee 
An accused cannot bo held to be of unsound mind 
within the purview of s. 84 of the Penal Code, where 
the evidence does not go to the length of showing 
that hecould not have been conscious of the nature 
of the act he was doing at the time of the occurrence 
but merely shows that he was ina bewildered state of 
mind a day or two before the date of the occurrence. 
Pat Joun Dowzar Moon v, Wupzror, 29 Cr. L. J. $93; 
A, I. R.1928 Pat. 363; 10A. . Cr. Rat 424 
-88. 95, 499, Expl IV—Impuiaiion of 
‘loss of caste-—Swmmary dismissalof complaint as 
-brivial, legality of—Words perse defamatory— 
Expl. IV, applicability of. x 
The question whether the character of a person 
defamed was. lowered in the estimation of ‘others 
within the meaning of Expl. IV to s. 499 of the 
Penal Code does not arisa for consideration where 
the words used and forming the basis of the charge 
pro per se defamatory. P ] . 
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An imputation of loss of caste against a Hindu 
cannot be treated to be a trivial matter and a 
complaint for defamation on such an allegation 
cannot be dismissed summarily under s. 95 of the 
Penal Code. A Monan Lar v. Ram Cuaran, 26 A L.J. 
361; L. R 9.A. 44 Or.: A. L R. 3928 All, 213; 9 A. T. 
Or. R. 298; 29 Or. L. J. 451 690 
-————— 8. 124-A. See Or P, O., 1898, s. 276 509 


———— $. 124-A—Gist of offence—Intention of 
writer how gathered. < . 
The gist of offence under s. 124-A, Penal Code, 

lies in the intention of the writer which is not to 

be gathered from isolated or stray passages here 
andthere but from a fair and generous reading of 
the article as a whole. In gathering the in- 
tention allowance must be made fora certain amount 
of latitude of writers in the public press. L Ram 

ORANDRA v, IMPEROR, 29 Cr. L. J. 381; 10 A, L Or. R, 

18 372 

——— 8. 147— Unlawful. assembly—Charge—State- 
ment of principal common object, necessity of— 
Common object stated not proved— Acquittal. 

In all cases of unlawful assembly the principal 
and the prominent common object’ should form the 
subject of the charge and not the incidental 
happenings. 

Where the charge against the accused in a 
prosecution under s.-i47 of the Penal Code was that 
the accused had formed into an unlawful assembly 
with the common object of assaulting the accused, 
and it was found that the common- object was -to set 
fire to the accused's houseand not to assault him; - 


- r- Held, that the accused should be acquitted inasmuch 


as the charge, as laid, was not proved. Pat Akrv 

MIAN v. EMPEROR, 29 Or. L, J. 390; A. I. R. 1928 Pat. 

405; 10 A. I, Or. R. 132 421 

—- $8,149. See Pewst Cope, 1860, s. 34 689 
S. 193, offence under, nature- of.. 

"Under the definition of “fabricating false evidence" 
it is not necessary - that the evidence should be 
intended to be used in a judicial proceeding. It is 
sufficient if it is to be used to influence a public 
servant in any proceeding taken by law before him. 
B EMPEROR v. ISMAIL KHADIRSAB, 30 Bom. L, R. 330; A. 
I. R. 1928 Bom. 120; 99 Or. L. J, 403; 52 B, 385; 10 A. 








I. Cr, R. 118 ` 501 
———- 8. 201. See On. P. O., 1898, s, 237 905 
- 8, 216—Harbouring | offender— Warrant 


issued without jurisdiction —4À bsence. of inlention to 
prevent apprehension—-Offence, : 
“A conviction for harbouring or concealing an 
offender against apprehension under a warrant cannot 
be sustained where the officer issuing the warrant 
had no jurisdiction to issue it. 

In order that an offence under s. 216, Penal Code, 
should be committed, it is necessary that the person 
harbouring the offender must be harbouring him with 
the intention of preventing him from being apprehend- 
ed. B Inre SHRIPAD G. Cuanpavarkar, 30 Bom, L.R., 
70; 52 B, 151; 29 Cr. L. J. 317; A. I. R. 1928 Bom. 184; 
9 A. I. Or, R. 563; I. L. T. 40 Bom 116. 27 


- — $8, 300, 302—Stabbing in 

Injury, nature of—Offence. 

If a person stabs another in the abdomen with 
sufficient force to penetrate the abdominal walla and 
the internal viscera, he miust be held to have in- 
tended to cause injury sufficient in the ordinary 
course of nature to cause death L NATHU v, EMPEROR, 
88 Or, L, J, 269; 10 A, Y, Or, E. 37 2 269 





abdomen— 
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mawa 5, 300, Exception I~Grave and sudden 
provocation—Question of jfact—Accused's wife 
found sitting on same charpoy with her paramour— 

Provocation, nature of. ` 

Whether provocation is grave and sudden such as 
to deprive ths accused of the power of self-con- 
trol, isa question of fact to be determined upon the 
peculiar circumstances of each case. In deciding the 
question the Court must take into account the con- 
dition of the mind in which the offender was at the 
time of the provocation. 

Where the accused found seated on the same 
oharpoy with his wife her paramour whom he had 
expelled from his house only a day previously : 

. Held, that the accused must be considered to have 
received a grave and sudden provocation. L Des Ras 
4. Emperor, 29 Or. L. J. 454; 10 A. I. Or. R. 124 902 


8. 300, Exception |—Grave and sudden 
provocation, what constitutes, 
_ The accused asked his wife to sever her connec- 
tion with her paramour but she declined to do so. 
Thereupon there was quarrel between the accused 
and his wife in the course of which the accused lost 
his temper ‘and ina fit of anger killed his wife: 
Held, that there was no grave and sudden pro- 
vocation within the meaning of Exception J, to s. 300, 
Penal Code, but there was provocation entitling him 
to the lesser penalty of transportation for life. L 
IBRAHIM v EMPEROR, 29 Or. L, J. 347; A. I. R. 1928 
Lah. 514; 10 A.I. Or. R. 36 166 
——— S. 302. See On. P. O., 1898, s. 237 905 


———— 8. 302—Injury resulting in death— 
Possibility of better treatment saving life—Offence. 
. The mere fact that more prompt or better treat- 
ment. would have saved the deceased will not 
exonerate a person who intentionally inflicts a dead- 
ly injury from liability for murder. L Maumi v, 
Emperor, 29 Cr. L. J. 345: 10 A. L Or. R. 39 164 
——— & _302—Motive for crime, necessity of 
proving—First Information Report—Names of 
prosecution witnesses not given in report, effect of. 
It is not necessary for the prosecution in order to 
establish a charge of crime to prove a motive for it, 
much less the adequacy of that motive. l 





The mere fact that ïn the First Information Report 


the names of the witnesses who ultimately support 
the prosecution are ot given, is nota matter which 
would throw . Suspicion upon the story for the 
prosecution. L OHANDU v, EwPrnon, 29 Or. L. J. 378; 
A. I. R. 1928 Lah. 657 370 


— S, 302 —Murder—Extreme youth of accused 

— Lesser sentence, 
lixtreme youth furnishes a ground for passing the 
lesser sentence of transportation for life for an offence 
under s. 302 of the Penal Code. N SHEOBALAK v. EM- 
PEROR, 11 N.L J.7; A. I. R.1928 Nag. 108; 29 Or.L 
J. 400; 9 A. T. Or. R. 408 442 


—— 8S. 342, 354, 376 Separate sentences, 
legality of —Outraging. modesty — Intention to 

outrage modesty, mecessity of—Overture to woman 

lacking in modesty —O ffence. 

An offence under s. 331 of the Penal Code is 
committed only where a person assaults or uses 
criminal force to 4 woman intending to outrage or 
knowing it to be likely that he will thereby outrage 
her modesty. The accused cannot be convicted of 
his offenes where ths woman hai either no modesty 
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to mention or it was not such as would be outraged 
by the acts attributed to him, $ 

Separate sentences cannot be imposed for offences 
under ss, 354 and 312 of the Penal Code and for 
abetment of rape where theaoets constituting the 
former offenses form part of the same transaction as 
constituted the abetment ofrape alleged against the 
same accused. Pat OHAMPA PASIN v. Extppror, 29 Cr. 
L. J. 325; A. I. R. 1928. Pat. 326; 9 A I. Or. R. 545 81 
— $. 397. See PENAL Cons, 1860, s. 34 689 


S. 408 —Criminal Procedure Code (Act V of 
1898), s. 222 (2)—Criminal  misappropriation— 
Misappropriation of some money proved—Hxact 
amount wuncertain—Legality of conviction. 

An accused person can be convicted for mis- 
appropriation where the prosecution establishes that 
some of the money mentioned in the charge has 
been misappropriated by him, even though it may 
be uncertain what isthe exact amount so misappro- 
priated. B EMPEROR v. DYRAMJIJAMSETJI OHAEWALLA, 
30 Bom L, R. 325; 29 Or. L. J. 407; A. I. R. 1928 Bom. 
148; 82 B. 230; 10 A. I. Or. R. 71 505 


——-s. 405—Criminal breach of  trust—~ 
Ingredients—" Entrusted", meaning of—Bailment, - 
necessity of—Mixing of funds, when criminal. 
The word “entrusted” in s 405, Penal Oode, 

when used with respect to money means that the 

money has been transferred to the azcused under 
circumstances which show that notwithstanding its 
delivery to the accused, the property in it continues 
to vest in the prosecutor, and the money remains, 

in the possession or control of the accused as a 

hailee and in trus for the prosecutor as bailor, to 

be restored to him or applied in accordance with hig 

instructions. E 
"Bailment" means delivery of goods in trust and 

itis the abuse of that trust for which the bailment 

is effected that renders the bailee criminally liable. 

"When &bailee mixes the funds entrusted to him 
with his own, the mixture may be in many cases 
natural and proper; in other cases convenient and 
irregular, and in the third, both irregular and 
criminal. The distinction between these cases re-, 
quires to be treated with the greatest judicial care, 
so as, while preserving the amplest oivil responsibil- 
ity, to prevent the third or criminal eategory from 
being. extended to mistaken, though convenient 

acts.” S Emperor v GHaNsHAMDAS, 20 Cr. L, J. 431: 

A.I. R.1928 Sind 106 663 


s. 409— Criminal breach of trust by agent. 
—Court competent to try offence—Criminal trial—~ 
Jurisdiction of Court, . 
The complainant who resided at Lyallpur appoint- , 
ed the accused his agent for sale ofcertain commodities 
at Najibabad and sent him goods in pursuance of 
that contract. The accused in contravention of the 
agreement as to the manner of selling the goods sold 
the goods and misappropriated the sale-proceeds, 
The complainant loged a complaint under s. 409, 
Ponal Code, at Lyallpur: 
. Heid, that Lyallpur Court had no jurisdiction and 
the Court competent to entertain the complaint 
was that of Najibabad. L DURGA Prasan v. BANWARI 
Lar, 2) Or. L J. 453; 10 A. I. Cr. R. 92 901 
— 8. 411—Possession of stolen property long 
after theft—Burden of proving guilt. 
Where à persoa is found ia possession of stolen 
property long after the thəft, it is for the prosecution 











‘ 
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to prove affirmatively his guilt and not for him to 
prove hisinnocence or givea satisfactory explanation 
of his possesion. L NARAIN Bram v. EMPEROR, 29 Or. 
L J 464: 29 P.L. R. 441: A. I. R.1928 Lah. 887 912 
———- — 8, 497. See DrvonoE Act, 1869, 8.61 381 

+g. 499, Expl IV. See Pzwan Cone, 1860, 


~a. 95 . ; 690 
Pleader. See O. P. C, 1908, O. T, R 5 62 
P O ptit by Pleader on  béhalf of: 
' pardanashin lady—Validity of compromise—Burden- 
pf proof—Clause tn vekalatnama conferring” 


authority, effect of. 

A person who seeks to enforce a compromise 
entered into by a Pleader on behalf of a pardanashin 
lady does not discharge the onus that lies upon him 
by merely proving that the vakalatnama executed by 
her contained a clause which conferred authority to 
compromise. He must further prove that the lady 
was aware. that therd was such a clause in the 
vakalatnama and that the Pleader purported to act 
upon the authority thus conferred upon him. 

Although a clause conferring authority to com- 
promise is found in vakalatnamas ordinarily filed, tt 
is exceedingly uncommon for Pleaders to take up the 
responsibility of entering into a compromise onthe 
strength of the authority conferred bya vakolatnama 
alone especially where illiterate pardanashin ladies 
nre concerned and those who assert that this was the 
position have got to discharge & very heavy burden. 
D Array Nara SARKAR v. NTIRODA SUNDARI Dasya, A. T. 
R. 1928 Cal 334 44. 
Fleadings—New pleas. See Srecrrio Ren Aor, 


1877, 8. 9 . 194 


Possesslon, suit for—Plaintiff's righte—Court's dis- 
cretion to refuse relief. 

In a suit for possession of land belonging to tho 
plaintiff which has been built upon by the defendant 
the plaintiff is entitled to stand upon his strict 
rights and the Court has no discretion to refuse the 
rolief claimed as it has in a suit for mandatory in- 
junction. L SEORETARY oF STATE FOR INDIA v. Jar Mat 
Powers, See Oupa Estates Act, 1869, s. 29 817 
Power-of-attorney,. construction of. See O, P.O., 

1908, O. TII, &.4 A . 515 


Practlce—Adding party whose cause “of action ta 
barred, legality of. i 
Tt is not desirable to add or substitute as parties 
to an action persons whose right to sue has already 
become barred. A Eourranue Trost Co. v, Hari 
Mouammup Barr & Oo., 25 A. L. J. 991; A. I. R. 1998 
All. 97; 50 A. 276 ' 735 


—— —— Appellate Court—Judgment, contents of. 

Very great responsibility rests on the Court of 
first appeal, which ia the ultimate Court on questions 
of fact, to write à judgment from which it may be 
clear to everybody concerned, that before recording 
findings of fact it did apply its mind to the 
materials upon the record relevant to the enquiry. A 
BARAT BHAT v. Jat NARAIN, 25 A. L. 31102; A. T. R. 

Court, power 


1908 All. 102 ' 199 
Appellate of, rectify 
decree passed by Lower Court. 

The Appellate Court has power to rectify the decree 
of the lower Court, although the appellant’ has not 
asked. for any relief, except for its complete re- 
versal. P O SKINNER v. SKINNER, A. I.-R. 1998 P. O. 
51; 5 0. W.N, 245 350 


to 
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Practica— contd. 


Appellate Couri—Slip in judgment of lower 

Court—Remedy of aggrieved party. 

Where is isalleged that the Court below has made 
a slipin its judgment, the aggrieved party should, 
before preferring an appeal, call the attention of the 
lower Court to the slip, so that it might be correct- ` 
ed. P © KAMSHALDAS GOKALDAN v OmrMANTAL KALIDAS, 
A. TL R. 1928 P. O 47: T.L. T. 40 Bom. 6% 28 A. D.T. 
505; 54 M. L. J. 651; 30 Bom. Ù. R. 765728 L. W. ^ 
Application for copies of reeords in Court— 

Search fees, whether can he levied. 

A Court has no jurisdiction to direct search fees 
to be paid by a party applying for copies of recorda 
in Court. When such an application is made, all 
that is required by a party isto supply stamps for 
copies and if the required number of copy stamps 
are supplied, itis the Court's duty to furnish copies 
asked for. M RAJAH SAHEFB or VIZTANAGRAM v. STR- 
QCoutecror. Barnampore. 54 M. L. J. 220: 27 L.W. 
310: A. T. R. 1998 Mad. 370; (1928) M. W. N. 102; 81 M., 


599 656 
High Court (Original Side) 

Testamentary sutt——Questton of title. D 

It is the invariable practice of the Bombay High 
Conrt on its Original Side, not to enter, ina testa- 
mentary sult, into the question whether the decensed'a 
property is joint or separate, oras to the title tothe 
Dropertv. B Vrovacavrı WARGOVANDAS v. Narannas 
Kasur Das, 30 Bom, L. R. 159; A. I. R. 1928 ee 

Cause of action arising subsequent to suit, 
cognizance of. f : 

A suit cannot be decreed on a cause of action 
which arose subsequent to the filing of the suit. C 
Kart Komar "GaxcoPApHYA V. ÅNANDA CHANDRA 

GNGOPADRYA ' 589 

-Deeree in favour of plaintifíf— Amount not 
due on date of suit, whether can be decreed. See 

OoNrRACT Aor, 1872, s. 74 319 


Documents not duly exhibited—Couvt'e power . 
to look at them—Fresh trial, necessity of. 

, An Appellate Court is not debarred from looking 

into documents filed in acase even though they have 

not been duly printed and exhibited in appeal. . 

LDavrar RAM v. Barro, A.I, R. 1928 Lah. 704 374 ` 


Ex parte cases—Court, whether competent to 
grant decree without examining plaintiff's evidence. 
Court is always bound to examine the evidenca 

adduced by the plaintiff even in ex parte casenand 
it cannot erant a decree to the plaintiff unless itis 
satisfied that the avidence adduced proves the title 
ret up bv the plaintiff. Pat RAMRAOHYA SINGH v. 
SULTANUNWISA 895 


Finding of fact by primary Court which 
heard and, saw the avtinesses—Interference by Court 
of Appeal. when justified. : 
The veracity of witnesses isin general to be finally 

determined by those hefore whom they give evidence, 

and, therefore, a finding of fact by the primary Court 
will not be lightly overruled by the Court of Appeal. 

But a manifestly erroneous conclusion by the Court 

of first instance will not be upheld merely because 

lt was arrived at after hearing and seeing the wit- 
nesses. P C Master or TEE Berrian STRAMBHIP STNGLE- 

TON ÁRhR& ?» Migvrmeg om vum [TATIAN STEAMSHIP Sara, 

di I R, 1938 P. C, 122; 30 Bom, L, R, 833; 20 P. L.R 


727 
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< Proof—Mere inability "to prove, effect of. 
Mere inability to prove a thing on proof o 
which alone a plaintiff ean" succeed cannot possibly 
be regarded as a ground for granting relief to him. 
M K. Racavenpra Rao v. K. S. Sarvst & Oo. 758 


Witness asked to obtain information from 
record of his office, whether entitled to demand 
remuneration—Allowance to recoup employer, 
measure of. 

A witness whois required to collect certain in- 
formation from the records of his office is not entitl- 
ed to ask fora fixed amount being paid to him before 
he would obtain the required information. But the 
Oourt may make an allowance for theloss of time 
on the basis of the salary of the witness by way of 
recoupment to the employer. S KISHINOHAND CHELLA- 
RAM v. SHAMSUNDAR MOHANLAL, A. I. R. 1928 Sind B 
672 


Witnesses—Party undertaking to produce 
witnesses on his responsibility failing to de so— 
Adjournment, grant of. 

Where a party undertakes the burden of producing 
his own witnesses, it is notfor the Court to give 
him further extension of time because owing to some 
eireumstances he found himself in a position in 
which he could not produce the witnesses. L Krsso 
v. BEHARI Lar, A, I. R. 1928 Lah. 641 612 


Pre-emption. See ©. P. ©., 1908, O. IT, R. 2 613 
— Proof of relationship—Two persons belonging 

to same caste and gót—Inference of common descent. 

The mere fact that two persons belong to the same 
easte and got does not necessarily lead to the in- 
ference that they are descended from the same com- 
mon ancestor. L Tes Ram v. SINGH RAM 378 


— Sale to stranger—Purchase by co-sharer 
from vendee—Sutt by another co-sharer for pre- 
emption—Estoppel of defendant by having taken 
part in previous sale. 

A sold certain property to B who was a stranger 
tothe mahal. C, &co-sharer who had taken part in 
the proceedings relating to the saleas A's mukhtar- 
am, purchased a portion of the property from B. 
Another co-sharer who was on an equal footing with 
'G and who had no preferential right as against C 
sued C for pre-emption : " 

Held, that C was not estopped from resisting the 
plaintiffs claim for pre-emption by having taken 
part in the negotiations relating to the sale to B. A 
GANGA Prasan v. Pooran, 26.4 L.J. 89 157 


Presidency Towns Insolvency Act (III of 1909), 
SS. 15, 2i—Inabiliy to pay  debts—False 
allegation of inability —Amnnulment of adjudication. 
Under s. 15 of the Presidency Towns Insolvency 

Act an allegation of inability to pay debts isa sub- 

stantial part of the debtor's claim to be declared 

insolvent and if that factis not proved he would 

not be entitled to present a petition. . 
The whole of the insolvency jurisdiction is pre- 

vided for the case of persons who are unable “to-pay 

their debts and not of persons who are merely un 
willing to pay their debts although able to do so. 
An order adjudicating a person as an insolvent 
under the Presidency Towns Insolvency Act can be 
annulled under s. 21 ofthe Act if the allegation of 

inability to pay his debts is found to be false. M 

ALAMELUMANGA  THAYARAMMAL v. DBALUSAMI CHETTY, 

(1928) M. W. N. 62; A. I R. 1928 Mad. 394 208 
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Prinoipal and agent, See Contract Aon, 1872, F a 


Promissory note, See Evinexcs Act, 1872, g. WE 


-—--——— Note executed simultaneously with loan— 

Claim for money lent, whether maintainable. 

Where a debt may be proved independently of 
the promissory note, that is, without the assistance 
of the promissory note in evidence, the plaintiff 
may be given an’ opportunity to produce such proof, 
and on his satisfying the Court as to the loan he 
will be entitled to a decree. 

It is not necessary for the application of this rule 
that the promissory note must have been taken sub- 
sequent to the advancement ofthe money. A CuEpu 
BINGH v. JAGAN Naru Prasan, 26 A. L, J. 416; A. T. R 
1928 All, 297 912 


Provident Fund—Nomination of certain person to 
receive fund, whether Will, gift or trust. 

Nomination of a person to receive Provident Fund 
money from a Corporation is not a Will, gift or a 
trust in favour of the nominee and on the subscriber's 
death the fund forms part of his undisposed of 
estate. L HARDIAL v. JANKI Das, A. I. R. 1928 Lah. zh 

89 
Provinclal Insolvency Act (V of 1920), S. 4— 
* Civil Procedure Code (Act V of 1908),0. X XI, r. 58— 

Claim to property attached —Insolvency of judgment- 

debtor—Adjudication of claim by Insolvency Court— 

Fresh suit, maintainability of-—Findings of 

Insolvency Court—Res judicata. 

A person whe helda decree against A attached 
certain properties alleging that they belonged to 

. B, who was the, wife of A's deceased brother 
objected to the attachment under O. XXI, r. 58, Civil 
Procedure Code. A was in the meanwhile adjudicated. 
an insolvent and,certain other properties in the 
possession of B were also taken possession of by tha 
Receiver. B preferred objections with regard to these 
properties also. Her prior application was also heard 
by the Insolvency Court and both the applications 
were dismissed as the Court found that B's husband. 
had. not separated from A. B filed a fresh suit for 
establishing her right to the properties: 

Held, (1) that with regard to the properties covered 
by B's application under O.XXI, r. 58, a fresh suit 
under O. XXI,r.63 was maintainable; 

(2) that with regard to the other properties seized 
by the Receiver in the insolvency proceedings the 
decision of the Insolvency Court was final under s. 4 
of the Provincial Insolvency Act; 

(3) that the finding of the insolvency Court that 
B's husband was not separate from A operated as 
res judicata between the parties in the subsequent 
suit. A Raz RANI BARI SINGHAIN V. JAWABIR LAL- 
MADAN Lat, 26 A.L J. 39; I. L. T. 40 AIL.43; A.I. R. 
1828 All, 158 156 


SS. 4, 75-—Order rejecting claim to property 
seized by  Receiver—Appeal—Question of title, 
procedure for determination of. 

An order made by an Insolvency Court rejecting 
a claim preferred by a third party to properties 
seized by a Receiverin insolvency and deciding that 
the properties are assetsof the insolvent is appeal- 
able-without leave of the Court. 

A qüestion of title under s. 4 (D, Provincial 
Insolvency Act, must be tried like a regular suit 
after hearing all the~parties before the Court, taking 
their pleadings, admitting their documents, and 
hearing their evidence. L Grant MUHAMMAD v. Dina 
Narta Poet, A. I. R. 1928 Lah. 556 602 





Provinolal Insolvency Act--1920--coneld. 
è . . ^ n s E S 


Seo — S, 24 (a)- Applieation for 
Jnability- to „pay debts, 
properly, whether assets, 
In dealing with nn application for adjudication of 
insolvency the Couri-shonld enquire into the pre- 
sent value of the -properties, which are available for 
meeting the liabilities of the debtor and decide 
whether, having regard to proviso (a) to 8.94 of the 
Provincial Insolvency Act, the debtor has prima facie 
proved.his inability to pay his debts. 


insolvency — 
proof. of—-Non-saleable 


In valuing the assets of the applicant the Court. 


ust exclude such -property as is not saleable under 
law..N Goran PRASAD v, BHuwNESHWAR,: A. I, R. 1928 
Nag, 226 433 


= 88.33 (3), 50—Negotiable Instruments Act 

"(XXVI of 1881), 8. 118—Presumption as to cone 

, pideration; whether available “against Receiver in 

insolvency—Power of Insolvency Court to go behind 

- decrees. ^^ - : ; 

_A presumption of receipt of full-consideration, 
arising from a debtor's signature on a promissory 
note, can only be available against that debtor per- 
gonally, and cannot be invoked against the Official 
Receiver or a creditor in insolvency proceedings. 
_An Insolvency Court can ‘enquire into the’ con- 
sideration for a judgment-debt. A Raw Lan TANDON 
p. KASHI CHARAN, 26 A. L. J. 241; A. I. R: 1028 All, 
580 - 2 i 147 
- ss, 37, 39—Annulment of adjudication— 

Vesting of property in third person—Power of 

- such person to deal with property, 

. A person in whom the property of an insolvent is 
vested under s. 39 of the Provincial Insolvency Act 
on the annulment of the adjudic&tion of insolvency, 
has power to sell the property and distribute it 
amongst the-oreditors. L BAGI RAM v. OHANAN Mat, 10 

Lah. L. J. 180; A. I. R. 1928 Lah. 483 - 603 
i ——— $. 43—Insolvent -foiling to apply for 
r- discharge within period fixed—-Power of Court to 

extend time, i - 7 

Time for making an application for discharge may 
be extended even after the period limited in the 
order of adjudication has expired, Pat KUNNANMUL 

NaTHMUL v- ANoop SAHU 803 
————— S$, BO. See Provincran Insotvency Aor, 1920, 
* B. 33 (3) nM i 147 


8.4 


Provincial Small Cause Courts: Act (IX of 
1887), s.17—Provision as to deposit or security, 
whether mandatory—I'ailure to deposit or give 
security—Acceptance of costs of  re-hearing— 
Jurisdiction of. Court. - 

The previsions of s 17 of the Provincial Small 
Cause Courts Act, 1887, are mandatory and the 
Court does not acquire jurisdiction to set aside an 
ex parte decree in a small cause.suit until cash is 
deposited or security is given. 

Acceptance of costs of re-hearing by the opposite 
party cannot confer jurisdiction on the Court in such 
a case, A SURAJ Prasan v. BALDEO, 25 A. L. J. 1032: A. 
I. R. 1928 All. 111; 50 A. 254 464 


s, 25—Limitation, wrong decision on point 

o f —Revision—Interference. . 

The High Court, in the exercise of ite powers of 
revision under s. 25, Provincial Small Cause Courts 
Act, will not interfere where the judgment of the 
lower Court does substantial justice between the 


4 











INDIAN OABBB, 


9,75. See Provinotau INsoLvmyov Aor, 1920, 
: S 602 


(1838 
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parties, even though the lower Court has failed to 
consider whether the suit is time-barred. |. Bet. RAM 
v. RAM SARAN Das-Gurcwaran Dass, T. L. T. 40 i 
143 i 


-Sch. Il, Arts, 2, 23—Suit by purchaser of 
stolen gonds for refund of price, nature of. 

A suit by a purchaser of stolen goods who has 
been deprived of such goods by the Police under 
the orders ofa Sessions Judge, against the vendor, 
for refund of the price of such goods is a suit of 
a Small Cause nature. It is not covered either by 
Art. 2 or 23 of Sch: II of the Provincial Small Cause 
Courts Act. L MANGAL SINGH v. BISHEN SINGH, A. J R. 
1928 Lah. 515 609 


Public Gambling Act (Ill of 1867), 88. 1, 5— 
Publie Office used by menial servants for gambling, 
whether ‘common gaming house'—Conviction, legality 





of. 

Where the menial servants of a Government Office 
used the office building for purposes of gambling 
for their profit: ' o . : 

Held, that the office building was a ‘common 
gaming house’ within the Public Gambling Act and 
the menials were guilty ofan offence under the Act. 
A Buaawan Din v. EMPEROR, L. R. 9 A. 38 Or.; 9A I. 
Or. R. 270; 26 A. L. J. 400; A. I. R. 1928. All. 215: 29 
Cr. L. J. 448 i 568 


Punjab Borstal Act (XI of 1926)—Association of 
accused with habitual criminals—Benefit of the 
Act. 

A boy who is entitled to the benefit of the pro- 
visions of the Punjab Borstal Act should not be 
deprived of it merely because by accident or force 
of circumstances he is associated with habitual 
criminals. L Varna v. EMPEROR, 29 Cr. L. J. 350; A. I. 
R. 1928 Lah. 496; 10 A. I. Cr. R. 16 169 


Punjab Courts Act (VI of 1918), S. 41. See C. P. 
C., 1808, s. 100 191 


s. 41— Second appeal—Contradictory findings 
- of fact—Interference. f 

A finding of fact which is contradicted by another 
finding of fact is liable to be attacked in second appeal, 
L SADHU Ram v. OHUHAR Kaan, A. T. R. 1928 m 





—— ——. $, 41—Second appeal, onus or form of! issue, 
question of, whether can be raised for the first time, 
4n second appeal. ! 

The question as to the form of issue or the allo- 
cation of onus cannot be aoned io ee for aie 
first time in second appeal. L E. I. Ry. CALCUTTA v. 
Raw OHANDRA Bray. A. I. R.1928 Lah. 162; 10 Lah. L. 
J. 202; 29 P. L.R 371 189 
————~ S$. 44, See C. P. O., 1908, s. 118 373 


s, 44.-- Misjoinder, plea of, not put in rseue 
—Case ripe for judgment on merits—Return of 
plaint on ground of misjoinder—Material 
irregularity—Revision. m 
Where no issue has been framed as to misjoinder 
of parties and causes of action and the parties have 
lead no evidence on it, it is a material irregularity 
on the part of the Court to return the plaint on the 
ground of misininder when the case is ripe for 
judgment on the merits. L IAZURI Mar-MaLAwWA Mar 
v. Gautam Hussain, 10 Lah. L. J. 40; A. I. R. 1928 
Lah. 289 52 
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Punjab District Boards Act (XX of 1885),5. 58, 
See Cn. P. O., 1898, 8. 556 - 271 
Punjab Pre-emption Act (lof 1913), s. 2 (2)— 
Punjab Tenancy Act (XVI of 1987), ss. 59, 50— 
Oceupaney rights, sale of, to some proprietorg— 
Pre-emption by collateral or co-sharer, competency 


a}. 

A sale to the landlords by a tenant holding under 
8. 6 of the Punjab Tenancy Act cannot bo pre-empted 
by a collateral or co-sharer in the occupancy khata 
even if the sale isin favour of some of the landlords 
only and not in favour of all of them. L GHULAM 
MUHAMMAD v. MUHAMMAD SHAYI 598 


Punjab Tenancy Act (XVI of 1887), ss. 53, 56. 

Seg PUNJAB PRE-EMPTION Act, 1913, e. 2 (2). 598 
8.77 (3) (kK)—Jurisdiction—Suit against 

lessee by his partner—Civil Court, jurisdiction of. 

A suit by a partner of a lessee against tho lessee 
for refund of earnest-money on the latter failing to 
give him his share of the produceis a suit cogniz- 
able by a Civil Court and does not fall under s. 77 
(3) (Ik) of the Punjab Tenancy Act. L Ganaa RAM v. 
Farren Din, A. I. R. 1928 Loh. 641 593 
Railway Company. See NEGLIGENCE 37 
Rallway receipt. See Coyrracr Act, 1872, s. 90 801 
, whether document of title. See CoxrRAoT 
Aor, 1872, s. 108 457 


Rallway servant. See Coxrraor Aor, 1872, s. 91 
- 758 
Railways Act (IX of 1890), ss. 56, 72—Risk Notes, 
proof of—Risk Note not signed by consignor or his 
agent, validity of—Liability of Railways under 
invalid Risk Note—Risk Note A, extent of immunity 
under—Recital in Risk Note, evidentiary value of— 

Unreasonable delay explained—Fall in prices, loss 

owing to—Liability of Railway -Refusal by Railway 

Authorities to note condition and. weight of goods— 

Consignee's right to refuse acceptance— Wrongful 

refusal—Railway's liability as carriers, termination 

of—Charging demurrage, effect of. 

Risk Notes under which a Railway claims exemp- 
tion from liability must be strictly proved. A Risk 
Note which is not signed by the consignor or his 
agent but by a servant who neither consigned nor 
delivered the goods is not valid in law. 

Where the Risk Note turns out to be invalid, the 
position of the Railway in respect of the consignment 
is reduced to that of an ordinary bailee and it 
becomes incumbent on the Railway Company to show 
that they took as much care of the goods during 
transit as a man of ordinary prudence would have 
done, and where damage to the goods consigned is 
proved, it is for the Railway Company to account 
for it and show that it was not dus to any negligence 
on their part. 

A recital inthe Risk Note A that it was executed 
because of defective packing is prima facie evidence 
of defective packing and it is for the consignor to 
prove that the packing was not defective, 

Risk Note A confers exemption from liability only 
in respect of the “condition” of the goods at the 
time of the delivery at destination. It cannot con- 
fer immunity from liability for loss due to other 
causes, e. g., loss due to fall in prices, resulting from 
undue delay in transit or loss due to disappearance 
of goods, or due to theft. 

Where there is unreasonable delay in transit the 
Railway Company is responsible for loss, if any, due 
to fall in th» price of goods during that period. 

The weight of authority is in favour of the pro- 
position that the refusal of the Railway Authorities 
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to re-weigh goods or note the condition or weight 
in their registers at the time of delivery gives na 
cause of action to the consignee and ifhe refuses t6 
take delivery the Company is not responsible for the 
consequences of his refusal to take delivery. 

The liability ofa Railway Company as ‘carriers’ 
terminates when the consignee wrongfully refuses to 
accept delivery. In the absence of any agreement to 
that effect, the Company cannot be held liable even 
as warehouse-men thereafter. The mere fact that 
the Railway claimed demurrage cannot give risa 
to any implication that the Company consented to 
act as warehouse-men. After the consignee's refusal 


. to accept delivery the Company's liability is merely 


as holder of unclaimed property under s. 56 of the 
Railways Act. LB N. W. Ry. Oo. v. Dasonpat MAL- 
BISHAMBAR Das, 10 Lah. L. J. 1; A. L R. 1928 Lah, 
160; 29 P. L. R. 344; I. L. T. 40 Lah. 120 177 


— S$. 72, EXcep. 1—Risk Note B—Eaemption 
from liability —Conditions—Risk Note and Kor- 
warding Note bearing different dales,effect of — 
Immunity of Railway as bailee. 


In order to bring a case within the exception to 
8. 72 of the Railways Act strict compliance with its 
terms is necessary and before the Railway can 
claim protection by reason of the execution of the 
Risk Note, it lies on it to-prove that the particular 
note relied on, is both in form and in substance 
one of those approved by the Governor-General in 
Oouncil. 

According to the Risk Note B as approved by the 
Governor-General in Council, the Forwarding Note, 
the Railway Receipt,and the Risk Note must all 
be executed on the same date. Where the Risk 
Note and the Forwarding Note bear different dates, 
the defect, whether, due to oversight or design is 
fatal, and the Risk Note becomes inoperative and 
cannot afford immunity to the Railway from its lia- 
bility as a bailee. L E. I. Ry. CaroutTA v. Jor Rave 
CHANDRA Buan, A. I. R. 1928 Lah. 162; 10 Lah. L. J, 
202; 29 P L. R. 371 189 
Ratlficatlon. See CoxTRAOT Aor, 1872, s. 11 186 


Recelver—Appointment of Receiver— Possession of 
Receiver possession of rightful owner—Adverse 
possession of trespasser, break of—Civil Procedure 
Code (Act V of 1908), s. 144 —Restitution— Litigation 
im respect of* property in Receiver's hands—Power 
of Court to order restitution to rightful claimant. 


Where disputes arise between claimants as to 
possession of immoveahle property and the property 
is placed in the hands of a Receiver by the Court 
pending the determination ofthe question of title, 
the Court takes possession through its Receiver on 
behalf of the party who may ultimately establish 
his title and from the moment the title is deter- 
mined the possession must be deamed to have been 
the possession of the lawful owner whose title has 
been established. It does not make any difference whe- 
ther the property is attached by the Magistrate under 
the provisions of the Code of Oriminal Procedure or 
placed in the possession of a Receiver appointed by the 
Civil Court, . 

Where a Receiver holds possession of an estate 
no possession on the part of the wrong-doer can, by 
legal fiction, be deemed to continue so as to be avail- 
able towards the ultimate acquisition of title against 
the true owner. 

The owner of an estate died in 1908.. Disputes 
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arose between rival claimants to the estate, the 
estate was attached under s. 146, Oriminal Procedure 
Code, and a Renetver was appointed in 1908. In 1911 
some of the heirs instituted a suit and a Receiver 
was appointed in that suitin 1915, The suit was 
compromised in 1919 but the Receiver continued to 
remain in possession till the 13th September, 1920, 
when he was discharged. But: he was appointed 
Receiver again on the next day in another suit which 
arose between the claimants. The plaintiffs succeed- 
ed in the trial Court and the Court of Wards ob- 
tained possession on their behalf, The defendants 
appealed and got a Receiver appointed again over 
some of the properties. In appeal the decree of the 
trial Court was set aside by the High Court, and 
the defendants applied to be putin possession of 
the properties under s.144, Civil Procedure Code. 
The application was opposed by the plaintiffs who 
contended that the property could not ba delivered 
over tothe defendants, but could be delivered, if at 
all, only to the Receiver to hold subject to the 
rights if any which the plaintiffs might have acquired 
by adverse possession : 

Held, (1) that even if the plaintiffs had taken pos- 
session of the estate on the death of the last owner, 
their possession must be deemed to have been put 
anendto by the appointment of the Receiver, and 
that it would not, therefore, be open to the plaintiffs 
to set up adverse possession against the defendants ; 

(2) that the Court had, under the circumstances, 
power to restore the properties to the defendants 
under s. 144, Civil Procedure Code. Pat BISHWESHWAR 
PRATAP v. OHANDEESHW4R Prasan 7 Pat. 319; A. I. R. 
1928 Pat. 260 89 
Registration, whether amounts to notice. See 

LIMITATION Act, 1908, Sou. I, Ang. 132 152 


Registration Act (XVI of 1908), s. 17— Letter to 
Patwari asking to make entries in favour of other 
person— Registration. 

A letter sent to a Patwari by an owner of land 
intimating that he had given away theland to a 
particular person and that entries in the revenue 
papers should be made accordingly is neither a deed 
of gift nor of sale and isnot compulsorily registrable. 
LALI MUHAMMAD v. Rama, 29 P. D, R. 287 191 
ss. 17, 49—Document reciting accomplished 

act—Registration, necessity of—Ddewment com- 

pulsorily registrable, admissibility of, for deter- 
mining nature of possession. 

A document which is the recital ofan act already 
done is not compulsorily registrable. : 

A document which isinadmissible in evidence for 
want of registration can be looked at ‘to determine 
the nature of possession. L Aryan SINGH v. BASANT 
Sıxan 892 


ss. 17, 49—Lease deed compulsorily regis- 
trable—Admissibility of deed for ascertaining 
nature of possession, 

An unregistered lease deed which is compulsorily 
registrable cannot be referred to in order to find out 
the terms of the tenancy but can be looked at to 
ascertain the nature of the possession of the lessee. 
L Busca v. BUDHA 161 
s.35 —“Person executing the document,” 

meaning of—Conveyance executed by one attorney 

and admission of execution before Registrar by 
another attorney—Validity of registration. 

The word executing in the expression “person 
executing he document" in s. 35 ofthe Registration 


4 
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Act does not mean and mean only “actually signs 
ing." A document is executed, when those who take 
benefits and obligations under it have put or hava 
caused to be put their names toit. Personal signa- 
ture is not required, and another person, duly autho- 
rized, may, by writing the name of the party 
executing, bring about his valid execution and put 
him under the obligations involved. Hence the 
words “person executing” in the Registration Act 
cannot be read merely as “person signing". They 
mean something more, namely the person, who by a 
valid execution enters into obligation under the 


-instrument. When the appearance referred to (in 


s. 35 of the Registration Act) is for the purpose of 
admitting the execution already accomplished, there 
is nothing to prevent the executing person appear- 
ing either in person or by any authorized and com- 
petent attorney in order to make a valid admission. 

One Brojo Nath Sirear executed a conveyance on 
2nd September, 1890, which was registered on 9th 
May, 1891. For some reason the conveyance was 
signed on behalf of Brojo Nath Sirear by Joy 
Krishna Bose, purporting to act undera power-of- 
attorney dated the 20th June, 1889. This power-of- 
attorney was not forthcoming. When the conveyance 
came to be registered, Brojo Nath Sircar again 
acted by an attorney, Bepin Bihar Banerji. It was 
objected that under ss. 34 and 35 and other scctions 
of the Registration Act, the conveyance was not 
validly registered, inasmuch as only Joy Krishna 
Bose, the person whose hand signed the convey- 
ance, could appear as one ofthe persons executing 
it and that the appearanze and admission by the 
second attorney Bepin Bihari Banerji, or, indeed, of 
Brojo Nath Sircar himself, would not suffice for a 
valid admission of execution of the conveyance before 
the Registrar: 

Held, overruling these contentions, that the regis- 
tration of the conveyance was valid. P C Puran CHAND 
NauaTTA v. MONMOTHO Nate MUKHERJEE, 26 A.L, J. 
121; A. I. R. 1928 P. O. 38; 27 L. W. 336; (1928) M. W. 
N. 148: 54 M. L. J. 473; 47 O. L. J. 396; 32 0. W. N. 
$29; 55 O. 532; 30 Bom. L. R. 783 342 
—— ——— 8,49, See REGISTRATION Act, 1908, 5.17 892 


-— ———88, 72, 76—Vendor and purchaser—Contract 
for sale—Unregistered deed accepted by purchaser— 
Failure to get document registered-- Remedy of 

. purchaser—Compulsory registration—Suit for 
specific performance against vendor, whether lies. 


Where, in pursuance of an agreement to sell 
roperty an unregistered deed of sale dulgrexecuted 
by the vendor is tendered by him to the ^z archaser 
and the document is accepted by the purchaser, the 
purchaser must be regarded as relieving the vendor, 
from his obligation under the law to tender a 
registered document in performance of the contract, 
and the vendor is not tound to execute another 
deed of sale if the vendee fails to take proceedings 
in time to get the document registered. 

A purchaser of property who accepts an unregis- 
tered deed is given by the Registration Act certain 
facilities and rights for tie purpose of getting the 
document duly registered and ifthe does not adopt 
those steps he loses the rights not because of any- 
thing done oromitted to ho done by tho other party 
but only because ofthe failure to take such steps to 
secure his rights given to him under the law. M 
VALAMBALAORI 9, DoRAISAME PILLAI A. I, R. 1928 Mad. 
wW 782 
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e-— — 5, 76—Suit fov damages for non-delivery 
of goods—Burden of proof of wilful neglect—Risk 
Note B. effect of—Appointment of chaukidar, whe- 
ther sufficient precaution. 

In a suitngainsta Railway Company for damages 
for non-delivery of goods the burden of proving that 
sufficient care was taken is on the Railway Company 
and “this burden is not shifted to the plaintiff by 
the fact that theconsignor hadexecuted a Risk Note 
in Form B. Risk Note B does not shift the burden 
of proof but merely limits the extent of liability 
of the Company. 

The mere appointment of a chaukidar to watch a 
goods-train would not exclude the possibility of 
wilful neglect on the part ofthe Railway Company. 
A Suro Nanarw v. Bast INDIAN Ry., 25 A. L. J. 996; A. 
Y. R. 1928 All. 103; 50 A. 246 :691 


ss. 76 (b), 77--Compulsovy registration. ap- 
plication for—-Order refusing registration without 
reasons, legality of ~Civil suit, competency of. 

An application for compulsory registration of a 
deed was presented to the Registrar ond it was 
resisted by the executant on the plea that the date 
of execution of the deed had been changed without 
his consent. The Registrar without making any 
enquiry passed an order refusing to register the 
document but gave no reasons in support of that 
order: 

Held, that the order of the Registrar was one 
under s. 76 (b), Registration Act anda civil suit 





under s. 77 of the Act was competent. L DEWAN 
Oxanp v. Dopa Srixon, A. I, R. 1928 Lah. 98 379 
270 


Rellglous endowment. See HINDU Law 

——— ———'"Trust—Absence of provision as to devolution 
of trusteeship—Death of trustee—Right of founder 
to appoint successor— Joint dedication—Death"of one 
trustee—Right of other to appoint new trustee. 

The founder ofa trust or his heirs have the right 
toappoint trustees in case of failure of trustees or 
where the deed of trust does not make provision for 
the appointment of trustees to succeed to the 
incumbents mentioned in the deed. 

Where two or more persons create a trust over 
properties belonging toeach absolutely the surviving 
trustee has net got the right to appoint trustees in 
the absence of any express power conferred on him. 
The general rule is that the heirs of the founder or 
founders have such a right. 

Where two persons found a trust and no provision 
is made for subsequent trustees or as to how the 
trusteeship is to devolve on the death of the existing 
trustees, the equitable rule will be to vest the 
power of appointment of the trustee or trustees in 
all the founders or their representatives and not to 
give it to one of such founders or his representatives 
merely because he happpens to survive the other 
trustee. ` 

No trust should fail or be preindiced for want of a 
properly constituted trustee. M VRNKATARAYA PRABHU 
v. Vastowva PnasRU, (1928) M, W. N. 127; A.I. R. 1928 


Mad. 897 294 
Res Judicata, See O. P.G,, 1908, a. 92 199 

See Provrnout INGOLYENOT Act, 1920, s. 4 156 
Riwaj-lkam—Presumption in favour of custom 


recorded in riwaj-i-am—Custom in derogation of 
. generaleustom and¥ against females—Weight of 

presumption, 

There, is an“ {nitial) presumption in favour ‘of 


GENERAL INDEX, 


971 
RiwaJ-l-am—coneld. 


entries In the riwaj-i-am irrespective of the fact 
whether the custom as recorded, as in accord with 
the general custom ofr not. The quantum of evidence 
necessary to rebut this presumption will, however 
vary with the facts and the circumstances of each 
ease. Where the rtwaj-i-am lays down a custom 
which is in consonance with the general agricultural 
custom of the province, very strong proof will have 
to be produced to displace this presumption, but where 
this is not the case and the custom recorded in the 
viwaj-i-am is opposed to the rules generally prevailing 
the presumption will be considerably weak. Where the 
riwaj-i-am affects adversely the rights of females 
who have had no opportunity whatever of appearing 
before the Revenue Authorities, the presumption will 
be weaker still and only a few instances might suffice 
to rebut it. L Kaan Bra v. FATEH Kuaton, A. T. R 
1918 Lah. 482; 10 Lah. L. J. 292 518 


Sale of goods—Contract by correspondence—A ccept- 
ance not in accordance with offer—Order booked 
subject to reply—Contract, whether complete— Con- 
struction—Contract requiring 10 per cent, of price 
oneach order or deposit of £ 100—Deposit, whether 
for each order—‘Fully expect shipment per steamer 
during February,” whether amounts to February 
shipment—Delivery in August and September 
whether within reasonable time—Acqutescence. 
effect of—Purchaser : using ambiguous words in 
order—Misinterpretation by vendor—Estoppel. BLE 


A firm of merchants in Madras entered into 
negotiations with a firmin London for purchase of 
150 tons of steel bara ofa particular variety offering 
£27-10-0 a ton. The “London firm quoted'a price of 
£28-10-0 and stated later that they could not send 
150 tons of the required kind but only 100 tons of 
some specified variéty adding: “Booked order 
subject to reply received here :” 

Held, that there was no completed contract. 

Where under the terms of a contract of sale of 
brass ingots, the vendors required a remittance on 
account with each order of notlessthan10 per cent 
and there was a note following: "Instead of re. 
mittances with each order, a deposit is preferred of 
not less than £100": 

Held, that the deposit of not less ‘than £100 
referred to each order and that one such deposit 
would not cover All transactions, however large. 

In respect of a contract for purehase of 100 tong 
of British steel bars, the vendors stated : "Refer. 
ring to your telegram of the 19th booked order 
100 tons British Fully expect shipment per steamer 
during February." 77 tous wereshipped and arrived 
in Madras in July and August and were accepted by 
the plaintiffs. The remaining 23 tons were Shipped 
about the 12th of August, and arrived in Madras 
in September but the plaintiffs refused to accept 
delivery. So far as the 77 tons were concerned 
the plaintiffs did write and complain that they had 
arrived late but did not suggest that they had not 
come within a reasonable time and did not attem pt 
to repudiate the contract when they received these 
goods: 

Held, that the words “fully expect shipment per 
steamer during February." did not amount to a 
contract to ship in February, but merely an ey. 
pression of the intention of the shippers to ship in 
February, if possible; and in any case there was 
no Funreasorable delay in delivery so as to entitle 
tho purchasers to refuse acceptance of delivery, 


- 913 
- Sale of goods—coneld, 


Where 5 purchaser of goods uses ambiguous terms 
in his order, and they are misinterpreted by the 
yendor and such misinterpretation is acted upon, it 
is not open to the purchaser to contend that he did 
not make the offer as understood by the vendor. M 
E. V. Rau & Co, v, Jonx Buatr & Ca Lrp, A. TR. 
1928 Mad. 873 i 644 
Sacond appeal—Effect of proved facts—Question 

of law. 

The proper effect of a proved fact isa question of 
law. A BETI v. SIKADAR SINGH, 25 A. L. 4/1014; A T. 
R. 1:28 All. 39; 50 A. 180 721 


- Finding of lower Appellate Court based. on 
- supposed admission—N o admission in fact Finding, 
whether cam be challenged in second appeal. 

Where the lower Appellate Court has based its 
finding on a supposed admission of a party and it 
turns out that there is no such admission, the 
finding can be challenged in second appeal. O 
Buacwan Bakust SINGA v. THAKUR Din, A. 1,-R 1928 
Qudh 333 102 


Sedition. See EvrpENOE Act, 1872, e. 14 30 


Solicitor’s ilen, whether attaches to real property— 
Nature of such lien—Claim of mortgagee who 
advances money to pay up amounts ordered to be 
paid by decree-—Priority. 

Under the Common Law, the Solieitor's lien for 
costs over property recovered or preserved through 
hig efforts does not attach to immoveable property. 
This rule applies to Solicitors of Bombay as they 
have only such rights as the Solicitors in England 
had before the passing o£ the Solicitors’ Act, 1€60. 

The Common Law lien of Solicitors is a par- 
ticular lien and is not available for a general balance 
of account, ] 

The Golicitors’ lien cannot *prevail against the 
claim of a mortgagee who advances money for the 

ayment of prior incumbrances which the client is 

bound topay under the terms of the decree. B 

SADANAND PANDURANG MHATRA v, PaRASHRAM PANDURANG 

Muarre, 30 Bom. L. R, 153; A. T, R. 1928 Bom, 108; 52 

p. 336 i 705 


Sonthal Parganas Justice Regulation (V of 
1893), 5,4, Cl. (1)— Criminal: Procedure Code (Act 
V of 1898), s. 526—Inquiry by Deputy Magistrate 
in Sonthal Parganas—Jurisdictionsoy High Court 
to order transfer—‘High Court’, meaning of. 

In view of the provisions of s. 4(1) ofthe Sonthal 
Parganas Justice Regulation, 1893, the High Court 
of Patna -has no jurisdiction during an enquiry bya 
Deputy Magistrate of the Sonthal Parganas prior to 
commitment to Sessions, to interfere by way of 
ordering a transfer. Pat SAILENDRA NATH CHAKER- 
vERTY v. EMPEROR, 7 Pat. 337; 29 Or. L.J. 427; A.I. 
R. 1928 Pat. 241; 9 P. L. T. 468 419 


Special Marriage Act (Il of 1872), 8. 2,10— 





Special Marriage (Amendment) Act (XXX of 1928) 


Amendment, whether  retrospective—Marriage 

under Act—Succession, whether governed ` by 

personal law or Succession Act—Declaration under 

s. 10, meaning of. Í : E 

The declaration required bys. 10 of the Special 
Marriage Act, 1872, does not amount to a renunciation 
for all purposes of the personal law of the declarant. 
Succession to a Hindu who has married under the 
said Act, before its amendment in 1923, is governed 
by_the Hindu Law and not by the Succession Act, 
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The Special Marriage (Amendment) Act, 1923, is nob 
retrospective. B VipvAGAYRI HARGOVANDAS V. NARAN- 
DAS Kasutpas, 30 Dom. L. R. 138; A. T. R. 1928 Bom. 


74 492 


Specific performance. See C. P. C., 1908, 6.66 11 
See ©. P. O., 1908, O XXII, n. 3 552 
See HINDU Law .282 


Concluded contract of sale. 

In a suit brought by the plaintiff for the specifie 
performance of a contract entered into by the 
defendant for the purchase of a house from him 
(the plaintiff), it was found on the facts that there 
was a completed contract between the parties for the - 


sale and purchase, in’ which the price and terms 
were fixed: : ` 


Held, by the Privy Council, upholding the judg- 
ment of the High Court, that the plaintiff was 
entitled toa decree for specific performance. P G 


Batsyata Raw ò. Goran Raw KHEMKA, A. L R. 1828 
P. C. 92 681. 


Specific Rellef Act (1 of 1877), s. 9—4Appeal 
from order in execution proceedings, competency of. 

- No appeal lies from an order made in execution. 

proceedings in a suit under s. 9 of the Specific Relief 
Act. L Muxsur Rau v. AMIN CHAND, A. T. R. 1928 Lah. 
539: I. L. T. 40 Lah, 142 385 


- s. 9—Suit based on possessory title apart, 
from s. 9—Pleas—Pleadings—Alteration of basig 
of suit in appeal, permissibility of. : 
A suit based on possession by plaintiff and 

wrongful dispossession by defendant can be main- 

tained even apart from s. 9 of the Specific Relief Act. 

If a suit is instituted under the provisions of 
that section, it is not open to the defendant to set 
up any question of title to the property and all 
that the Court is called upon to enquire into and 
decide is whether or not the dispossession was due ' 
to a wrongful act of the defendant. But if a claim 
for possession is intended to be sustained on the 
mere ground that the plaintiff was in lawful pos- 
session of the property and he was dispossessed of 
the same by the defendant committing an act of 
trespass, it is incumbent on the plaintiff to set up 

Such a case. If no such case is set up and ifthe 
laintiff comes into Court merely setting up title 

in himself either under documents of title or ac- 

quired by adverse possession then the defendant 
is not bound to set up any title to the property in 
himself and may, if heso wisbes, sit tight on the 
mere fact of possession of the property and pub: 
the plaintiff to proof of the one orthe other ofthe 
alternative titles set up. In such a case if the 
plaintiff should fail to establish either of thé two- 
alternative titles he faila and will be non-suited.' 

Before a plaintiff could be allowed to setup 8 
claim “to relief by “way of delivery of possession of: 
property on the mere ground of previous law-. 
ful pcescesion of the property, he must afford ‘an- 
opportunity to the defendant, if so advised, to set 
up a title to the property-superior to the one ,set 
up by the plaintiff bimeelf. M MARUCTHAPPAN ASARI-V. 





MARIMUTHU Asary, (1227) M. W. N. 753; A. I. R. 1927 
Mad.1185 d | 0-194 
———— s. 18. See MuEAMMADAN Law 390 





— ss. 55, 5b6— Mandatory injunction —Princi- 
ples—Laches—Balance of convenience—Injunction, 
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when appropriate remedy—Practice—Mandalory 

injunction refused—Damages not prayed for, whe- 

ther can be yranted, 

In granting or withholding an injunction, Courts 
exercise a judicial discretion and weigh the amount 
of substantial mischief done or threatened to the 
plaintiff, and compare it with that which the injunc- 
tion, if granted, would inflict upon the defendant. 

In all matters of equitable relief the Court is 
entitled to take the laches of the party seeking relief 
into consideration in granting or refusing it It is 
the duty ofa plaintiff seeking mandatory injunction 
for removal of a building not only to have objected 
to the construction ofthe building complained of 
but also to have taken legal proceedings immediately 
to stop the progress of the work. * 

To escape the charge ef laches it is not sufficient 
for the plaintiff to show merely that he objected 
but he must also further show that he resorted to legal 
proceedings at the earliest possible moment. 

The defendant who owned two properties one on 
either side of a narrow strip of land belonging in 
common between himself and the plaintiff put up a 
sort of tiled roofon the lane and some years after- 
wards altered the shed into a terraced structure. 
In a suit by the plaintiff thereupon for a mandatory 
injunction it was found that the actual inconveni- 
ence and discomfort to the plaintiff by reason of the 
unlawful act was not great but that the damage to 
the defendant by removal ofthe structure was sub- 
stantial : 

Held, that having regard to the fact that the 
"plaintiff had slept over his rights for several years 
and to the other circumstances of the case, it was not 
B proper case for granting a mandatory injunction. 

A Üourt has power whenever it comes tothe con- 
clusion that a case is not a proper one for injunction, 
to grant damages instead, although there is no ex- 
press prayer therefor in the plaint. M KRISHNAN 
PiLLAI v, KiLASATHAMMAL, A. I. R. 1928 Mad. 810 69 


Stamp Act (il of 1899), s. 5, Art, 40 (C). See 
Court Frees Act, 1870, s. 5 746 





moos: $8. 49, 64—Omission to pay proper stamp 
duty—Absence of intention to evade payment—Con- 
viction, legality of. 

A person who has failed to pay the proper stamp 
duty fora document can be convicted under s. 64 of 
the Stamp Act only where there is clear evidence to 
show that he had the intention of evading payment 
of the proper stamp duty orthat the document was 
executed to defraud the Government. Pat RANG Lau 
BAHU v. EMPEROR, 29 Or. L. J. 397; 10 A. I. Cr, B 


Stamp Law—Cancellation of stamp— What amounts 
to due cancellation—Question of fact. 
he question whether a stamp has been properly 
cancelled is a question of fact to be determined upon 
the facts of each case. 

Where a single line was drawn across the face of 
the stamps in certain proxies, some parallel lines 
were drawn across the stamps in some others and 
two lines crossihg each other at an angle were drawn 
over the stamps in certain others : 

Held, that all the stamps were, under the circum- 
stances, duly cancelled. 

The process of cancelling a stamp need not be so 
thorough that no evilly disposed person can in any 
manner render the stamp fit for further usc, B In fà 


as 


o 
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Tata Iros AND SriEL Co. Lip., 80 Bom, L. R. 197; A. 
I.R. 1928 Bom 80; I.L. T. 40 Bom. 141 465 


Trade mark—Combination of letters—Infringement 
o} trade mark—-Right of aggrieved party to proceed 
criminally. 

There is no authority for the proposition that a 
letter or a combination of letters cannot constitute 
a trade mark. 

A person aggrieved by the infringement of his 
trade mark has two remedies open to him; (1) he 
can institute criminal proceedings under the Penal 
Code or (2) he can bring an action for an injunc- 
tion and damages. But a Criminal Court may in 
view of the peculiar circumstances of a particluar 
case stay its own hands and direct the complainant 
to establish hisright in a Oivil Court. L BANARSI 
Das v. EMPEROR, A. I R.1928 Lah. 186; 29 Cr. L. J. 
425; 9 A. I Or. R. 406 : 607 


Transfer of Property Act (IV of 1882), ss. 3, 
55, 59, 101— Deposit of sale-deed by purchaser as 
collateral security—Constructive notice of vendor's 
lien— Reconveyance by vendee to vendor—Edquitable 
mortgage, whether has priority over vendor's lien, 
Under s. 3 of the Transfer of Property Act, a person 

is said to have “notice” of afact when he actually 

knows that fact, or, when but for gross negligence, he 
would have known it. 

Wheres purchaser deposits his sale-deed with a 
third person as collateral security for a debt and 
the sale-deed shows that part of the purchase-money 
is unpaid, itis the duty of the mortgagee to inquire 
whether the purchaser has since paid the balance of 
the purchase money,end where the mortgagee fails 
to doso and there is stilla balance of unpaid pur- 
chase-money due to the vendor, the mortgagee must 
be held to have had constructive notice of the lien 
for unpaid purchase-money which the vendor has as 
against the vendee. Where undersuch circumstances 
the vendor obtainsa reconveyance of the properties 
from his vendee the vendor's lien continues to subsist, 
and would have priority over the mortgage. M ALWAR 
OHETTY v. JAGANNATHA Alvar, 54 M. L, J. 109; 27 L. W, 
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- €. 6 (a). 

See HINDU Law 440 

See MUHAMMADAN LAW 390 

s. 52—Lis pendens—Transferee, whether 


representative of transferor—H'resh suit for posses 

sion against transferee, maintainability of—Civil 

Procedure Code (Act V of 1908), s. 47—Transferee 

not impleaded in suit—Applicadility” of rule of 

lis pendens. 

A transferee pendente lite cannot be treated as a 
representative of his transferor within the meaning 
of s. 47 of the Civil Procedure Code so as to deprive 
the other party of his right to institute a, fresh suit 
against the transferee for recovery of possession. 

A person purchasing property pending a suit 
relating thereto will be bound by the decree passed 
in the suit even though ke is not joined as a party 
to the suit, and the subsequent death of the transferor 
can make no difference to this principle. B BASAPPA 
Bupapra v, BHIMANGOWDA, 30 Bom. L. E. 102; A. I. R. 
1928 Bom. 65; 52 B. 208; I. L. T. 40 Bom. 96 17 
—8g, 55, cl. (1), sub-s. (g)—Sale of immoveable 
property:— Vendor's statutory obligation to discharge, 
all existing incumbrances on the property—'" Contract 
to the contrary —Contract Act (IX of 1872), s. 0 
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—Payment by vendee under compulsion to meet 

undisclosed ^ mortgage—V endor's liability 10 

reimburse. : 

Olause (1), sub-s, (g) of s. 55, Transfer of Property Act, 
1882, is expressed in terms of a very absolute and 
clear character and lays down (inter alia) the elemen- 
tary proposition that in the absence of ‘a contract to 
the contrary’, the seller of immoveable property is 
bound to discharge all incumbrances then existing on 
the property. . 

A sale-deed after reciting that the property sold 
was subject to only one prior mortgage and that 
apart from the said mortgage the property was free 
from all other encumbrances, provided that "if, God 
forbid, any person comes forward as partner or 
co-sharer and brings a claim, or if an encumbrance, 
etc, is foundin respect of the whole, or part of the 
property sold, and as a result of the claim the 
property passes out of the possession of the vendee, 
we, the vendors, shall, under that circumstance, 
* pay to the vendees aforesaid the consideration of this 
sale-deed tothe extent the property sold passes out 
of their possession, together with the costs which 
may be incurred by them". As a matter of fact 
there had been more than ons mortgage existing on 
the property prior to the transaction of sale and 
the vendees having paid under compulsion the 
amount due under another mortgage brought the 
present suit against the vendors to reeoverthe sum 
BO paid: 

Held, (reversing the judgment of the High Court) 
that both under the terms ofs, 55,cl.(1), sub-s. (9) 
Transfer of Property Act, 1882, and s. 69 of the Con- 
tract Act, 1872, the amount paid ley the vendees to meet 
the other mortgage was a payment for which they 
were entitled to be reimbursed by the vendors of 
the property. The express provision in the sale-deed 
(ubisupra), stating what was to ensue in the event 
of the vendees being put out of possession, was not 
a contract to the contrary, within the meaning and 
for the purpose ofthe opening words of s. 55 of the 
Transfer of Property Act, and did not negative the 
vendors’ statutory obligation under cl. (1), sub-s. (9) 
of that section, to discharge all existing incumb- 
rances on the property sold. PO BHAGWATI v. BANARSI 
Das, A. I. R.1928 P. O. 98; 26. A. L. J. 550; 47 O.L. 
J. 539; 30 Bom. l. R. 834; 32 O. W. N. 705; 54 M. L.J., 
689; 50 A. 371; 28 L. W.150 . 687 


—— ——-88. 59, 123, application of, in the Punjab. 

Though the Oourts in the Punjab sometimes follow 
the equitable principles of Common Law embodied 
in certain sections of the Transfer of Property Act, 
the technical rules contained init cannot be relied 
upon by any litigant inthe Province. L Kanwar Ram 
v. GHUGI, A. I. R. 1928 Lah. 148 57 
S. 60. See MORTGAGE 29 


S. 60—Usufructuary morigage—Stipulation 
for appropriation of profits towards principal and 
interest—Suit for redemption on payment of mort- 
gage amount, maintainability of—Right to redeem 
—Üonstruction of document. d 
If, on a fair construction of a mortgage-deed, it is 
found that the parties really stipulated for the 
appropriation of the profits being the only manner 
in which the debt should be discharged and wiped 
put, then tho Court would be bound to give effect to 
it, Butina case in which such a stipulation does not 
secure lo the mortgagee any beneficial interest iq 
the profita but merely lays on jim an obligation ta 
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aecount for the whole ofthe profits, the stipulatioa 
should be regarded as being primarily one only in 
the nature of security for the debt, and the mort- 
gagor will be entitled to redeem on payment of the 
mortgage-debt. 

In all cases of mortgage unless the disability to 
redeem is made out clearly, the Court should lean in 
favour of allowing redemption by the mortgagors on 
payment of the debt secured. 

Under s. 60 of the Transfer of Property Act the 
mortgagor is given a right to redeem the property 
at any time after the principal money has become 
payable and that statutory right cannet be defeated 
by any agreement between the parties themselves, 
M VENKATARAMANAMMA v. BASANA SIMON, (1927) M. W. 
N. 617; A. I. R. 1928 Mad. 234 277 


8. 83 —Deyposit to credit of mortgagee and 
third person— Validity of deposit—Good faith of 
mortgagor, effect of. 

A deposit made under s. 83 of the Transfer of 
Property Act would be invalid if the mortgagor 
associates with the real mortgagee some third person: 
who is not entitled toany share in the mortgage- 
money, The fact that the third person was associated 
in good faith does not make any difference, A GANESBI 
Lau v. Rounr Ruxumpuus Prasan SINGH, 26 A. L.J. 
304; A. I. R. 1928 AIL 311 570 
—-—— 8. 108. See LANDLORD AND TENANT 242 
———— 8. 108 (e). See LEASE OF SALT PANS 19 


——-— sS, 14 4— F'orfeiture for non-payment of vent— 
Power of Court to grant relief —"Days of grace," 
meaning and effect of—Discretion by Court of 
first instance—Appeal—Interference. 

Days of grace, strictly so-called, are days before 
the expiry of which there is no right of action for 
the party giving the days of grace, although the 
liability which ultimately arises or attaches on the 
expiry of the days of grace must itself arise in some 
way before the commencement of the days of grace, 

In granting relief against forfeiture ofa lease the 
true principle is to regard a provision for forfeiture 
of the lease as really penal and to hold that it will 
be for the Court in each case to determine, whether 
having regard to the circumstances of the case, 
the penal clause, such as it may be, should be given 
effect toor not. The determination of the tenancy 
cannot, ordinarily, be regarded as the usual manner 
in which the landlord should be compensated for 
breach of contract by the defendant for paymemt of 
rent at the time fixed, ~ 

The equitable provision recognised and embodied 
in s. ll4of the Transfer of Property Actis the one 
that should be given effect to by Courts of Law in 
such cases whether or not the cases directly fall under 
the Transfer of Property Act. 

Courts in India have power to relieve against 
forfeiture for non-payment of rent even in cases 
where a period of grace is allowed for payment by 
the lease-deed. 

Where a lease«deed protided for payment of rent. 
by the tenant on or before lst March and, in default, 
with interest at 12 per cent. per annum on or before 
ist April following, and in default again, fot 
forfeiture of the lease, and the landlord sued fot 
ejectment of the tenant on non-payment of rent. 

Held,that it was competent to the Court to relieve 
against the forfeiture. M VARANASI RAMABRAHMAM 4, 
Kora Raut REDDI, (1927) M. W. N, 305; I. L. T, 40 Mad, 
78; A, L R, 1928 Mad, 250 274 
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——-— 88. 122, 123— Deed of gift delivered to donee 
—Donor not competent to revoke gift before 
registration. 

Where the donor of immoveable property has 
handed over to the donee an instrument of gift duly 
executed and attested, and the gift has been accepted 
by the donse, the donor has no power to revoke the 
gift prior to the registration of the instrument, 

Registration does not depend upon the donor's 
consent, but is the act of an officer appointed by 


law for the purpose, who, if the deed of gift is. 


executed by or on behalf of the donor and is 
attested by at least two witnesses must register 
it if it is presented by a person having the neces- 
sary interest within the prescribed period. Neither 
death, nor the express revocation by the donor, is a 
ground for refusing registratiog, if the other con- 
ditions are complied with. P G Venkat SusBA SHRI- 
NIVAS V, SUBBA Rama, A. I. R. 1928 P. C. 86; 54 M. L. 
J. 973; 47 O. L. J. 500; 27 L. W. 766; 26 A. L. J. 598; 
39 Bom, L. R. 827; 32 O. W. N. 708; 52 B. 213; 1. L. T. 
40 Bom. 99 367 
S. 123. See TRANSFER OF Property Act, 1889, 
5 





B. 59 


Trial by Jury—Perverse verdict of 

Interference, 

The Ohief Oourt will interfere in cases of acquittal 
by a Jury where the acquittal stands out as patently 
bad and perverse. O EMPEROR v. MAHARAJ BEHARI, 5 
O. W. N, 216; 29 Or. L, J. 452; 10 A. I. Or, R. 129 


acquittal— 





900 

Trust, See O. P. O., 1908, s. 92 199 
See O. P. O., 1908, O. XXII, r. 10 401 

- Declaration of trust— Oral statements, 


suficiency of—Essentials of valid declaration—The 

three certainties—Oral evidence, value of. 

A trust can be created by word of mouth. But in 
order that such a trust may be proved it is necessary 
to prove that there was either an express declaration 
as to the trust, or that there is evidence of language 
or expressions used by the owner of the property to 
indicate with reasonable certainty thata trust was 
created. If there is no express declaration, or if there 
is no language, from which the Court can infer that a 
trust was declared or created, then there must be at 
least evidence of acts or conduct—and that evidence 
must be clear evidence—to show that the owner of 
the property intended to constitute himself or another 
person a trusteeof the property for some one else, 
Wo formal language is necessary to constitute an 
eitective declaration of trust, but the language used 
must make it certain, (1) that the settlor intended to 
constitute a trust, binding in law on himéelf or the 
person to whom the property was given; (2) that he 
intended to bind definite property by the trust; and 
(3) that he intended to benefit a definite person or 
persons in a definite way. 

"The equitable doctrine of the transfer of owner- 
ship by acknowledgment of trust, when it is sought 
to establish it by oral evidenee, requires to be 
applied in this country with the greatest caution; and 
to allow an acknowledgment of trust to be established 
by the evidence of interested parties speaking to 
conversations which took place seventeen years ago, 
without the corroboration derived from other evidence 
pointing irresistibly in the same direction, would be 
to introduce a most dangerous mode of appreciating 
evidence in this country, and would offer a direct 
pncouragement to perjury," 
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A statement by a person that he wants to give a 
certain sum of money toa particular school and to 
set apart that sum for the school does not amount to 
an express declaration of trust. Nor does the mere 
crediting of a sum in the accounts in favour of another 
connate UR s à valid trust. 

18 Lordship held on the evidence thata trust w 
not established | B MADHAVPRASAD v. Monaniait 30 
Bom. L. R. 186; A. I. R. 1928 Bom. 97 482 





— Gift of property to chuttram charity— 
Enjoyment by trustee hereditarily—Dedication, 
whether only of income or of corpus. 

A deed of trust in favour of a chuttram charity 
and for feeding Brahmins recited a “gift of the 
properties" and provided that the trustee should 
conduct the said charity enjoying the properties 
hereditarily. There was also a clause for additional 
objects of charity which were to be met out of the 
income: 

Held, that, on a proper construction of the deed 
the original dedication to the charity was of the- 
whole property and not merely of the income from 


7 ` the property sufficient to defray the expenses of the 


trust. M Rrowar PILLAI v. LINGAM Iver I. L. 
Mad. 16; A. I. R. 1928 Mad, 268 i Fas 


- Permanent lease by trustee —Ancient aliena- 
tion—Eatification by successive trustees— Pree 
sumption of necessity. 
Where a grant of a permanent lease by the 

trustee of a temple is fairly ancient, and the succes. 
sive dharmakartas have ratified the transaction, there 
is a presumption that the grant was made under cirs 
cumstances of necessity and justification, M Dzvoop 
ROWTHER v. RENUKA DEVI AMMAN TEMPLE, (1927) M. W, 
N. 875; A, I. R. 1927 Mad. 1188 416 


Property hgld by owner subject to obligations 
of religious chavacter—Y alidity of = tenure— 
Mcd and Religious Trusts Act (XIV of 1920), 
8. 8. É 
There can be a valid tenure in law where the 
owner of a property holds it subject to certain 
obligations for the maintenance of a religious institu- 
tion. 
Where property is granted to a person subjeot to 
the condition that he may retain it so long as & 
temple is in existence and as long as he pays 
rent to a superior proprietor, it is not trust pro- 
perty within the meaning of the Charitable and Kelis 
gious Trusts Act of 1920. O Jacaryir Sinex v, 
S DHMOHAM Das, 9 O. W. N. 50; A.I. R. 1928 Oudh 
9 
Public trust— Trustee with power of Peet 
ment af successor at time of death—Nomination of 
successor before time of death, validity of— 
Revocation of appointment, whether legal—Public 
and private trusts, difference between—Prescription 
of trusteeship with power to nominate successor, 
Where a document creating a public trust in 
favour of a charity and appointing a trustee there 
for provided that the trustee himself should, at the 
time of his death, appoint a person to administer 
the said charities after his death, the power of 
appointment, unless there is something to the 
contrary in the instrument of trust itself, should be 
regarded asa power to be exercised only at or 
about the time when the appointment ig to taka 
effect having regard to the state of things then and 
any appsintment previously made  beforq aby 


1 
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apprehension of death is in its very nature rc- 
vocable. ; 

A trusteeship involving powers of nomination ofa 
successor to the office cannot be prescribed for 
merely by making such nominations, where there is 
really nothing in the evidence or conduct of the 
trustee to show that he prescribed for any such 
power, i ; 

Per Kumaraswami Sastriar, J.—In cases of powers 
of nomination given to trustees to appoint succes- 
sors, they should be executed bona fide, in the inter- 
ests of the trust and not to secure a personal 
advantage and this rule applies a fortiori to cases of 
religious charitable trusts, where elements of personal 
advantage should find no place in the appointment, 


the benefit to the institution being the sole consider- ` 


ation. 

Where an appointment is absolutely void as being 
a fraud upon powers, it cannot be validated by 
ratification. 

Where power is given to appoint a trustee "at the 


time of his death” there should, to make any appoint- | 


ment valid, where it is by deed inter vivos to take 
effect at once, be proof that there were circumstances 
showing that the person making the appointment 
had & reasonable apprehension of death and it is 
always subject to the condition that if the trustee 
making the appointment recovers, the transfer is not 
to operate, the intention of the author of the trust 
being to authorise the appointment of a successor 
and not to authorise an abdication. If owing to 
illness, old age, absence from India or other cause 
the trustee’ is not able to act, the obvious remedy 
is by application to Court tp appoint a trustee. 
Such a power cannot be arrogated by the trustee. 
Especially in the case of religious trusts, the 
trustee cannot give the go-by tg the rule by making 
an appointment before death without putting a re- 
vocable clause and even though the express power 
of revocation is not reserved it is subject to revo- 
cation. 
Per Srinivasa Ayyangar, J.—The principle on which 
n transfer of trusteeship is forbidden by law is based 
primarily on the provisions of the trust deed, and in 
the second place, on the office of the trusteeship being 
regarded in law as resecatra commercium, and any 
transfer, therefore, of the office,as being opposed to 
publie policy. " - 
There is nothing in publie policy which requires 
that a man who can appoint his successor after his 
lifetime may not so appoint during his lifetime. 
It depends really on the provisions of the instrument 
of trust, e 
When the power is given to be exercised in favour 
of private persons, the exercise of the power must 
be bona fide, but on such exercise, rights are created, 
and as the intended rights or benefits have there- 
upon accrued and there being no power to divest 
such right or take away such benefit, the power of 
revocation will not be recognised except when special- 
ly given and alsospecially reserved. Butthe ground 
of such a rule or principle is not applicable to 
the case of what is clearly a public trust, The 
exercise of the power of appointment in respect of 
a public trustee cannot be regarded as a benefit 
to the donee or the appointee. The public are the 
peneficiaries’and the exercise of the power is in the 
interests of the trust. 
. The technical rules relating to the exercise of 
pores in the case of private rights and parties are 


$ 
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not applicable to the case of public trusts and 

public trustees. M OnockaLINGAM v. DUBAISWAMI, A, 

I. R. 1928 Mad. 327; 54 M. L. J. 479; I, L. T. 40 Mad. 

219; 51 M. 720 305 

Suit for removal of trustee—Denial of 

trust by trustee in written statement, whether ground 
for removal. 

In asuit for removal ofa trustee, the allegations 
made against the trustee were found against, but the 
suit was decreed and the trustee was ordered to be 
removed on the ground that he had denied the 
debutter nature of the property and asserted a hostile 
title in the written statement : 

Held, that the procedure adopted was erroneous and 
the suit should have been dismissed. C KALI Kumar 
GaNGOPADHYA V. ANANDA OHANDRA GANGOPADHYA 589 


Trust property—Disputes between trustees, bene- 
ficiaries and assignees, whether can be enquired 
into by Land Acquisition Court. See LAND Acquisi- 
TION 253 

U. P. Court of Wards Act (Ill of 1899), s, 55— 
Joint Hindu family—Application by manager— 
Assumption of management by Court of Wards— 
Minor sons. of manager, whether wards of Court— 
Incapacity of ward to sue. 

It is inconceivable that a Court of Wards should 
take over the property of the managing member of 
a joint Hindu family and leave outside its control 
the minor sons of the managing member who are 
the only other members of the family. 

Where on the application of the managing mem- 
ber ofa family consisting of himself and his two 
minor sons the Court of Wards assumed manage- 
ment of the family estate ; 

Held, that the minor sons of the manager should 
also be regarded as wards of the Court even though 
their names had not been mentioned either in the 
application by the manager or in the notification of 
assumption of management by the Court of Wards, 
A Cuuotey LAL v. BRIJRAJ SINGH, 26 A. L. J. 90; A. T. 
R. 1988 All. 142 > 155 


U. P. Municipal Account Code, Chap. Ill, r. 27, 

Expl. 2. See U, P. MUNIOIPALITIES AoT, 1916, s. 326 

: 454 
U. P. Municipalities Act (li of 1916), s. 50 (e)— 

U. P. Prevention of Adulteration Act(VI of 1912), 

8. là— Power of Chairman to grant sanction to 

prosecute—Grant of sanction against wishes of 

Municipality, legality of. 

The fact that a Municipal Board had expressed 
itself against a prosecution and had even formally 
resolved against the prosecution does not affect the 
legality ofa sanction for prosecution granted by the 
Chairman of a Board under s. 50 (e) of the U.P, 
Municipalities Act. 

Section 12 ofthe U. P. Prevention of Adulteration 
Act, 1912, which is a general provision as to 
sanctions of prosecution for adulteration, cane 
not controls. 50 (e) of the U. P. Municipalities Act. 
A KISHAN LAL v. EMPEROR, 26 A. L. 3.239; L.R. 9 A. 
25 Cr.; 29 Cr. L, J. 840; A I. R. 1928 All, 254 148 


————— $. 326- Illegal levy of duty—Suit for 
refund—Limitation-- Cause of action-— Corresponde 
ence between parties, whether extends period of 
limitation—U. P Municipal Account Code, Chap, 
III, v. 27, Expl, 2—Octro: duty—Goods imported 
for Government contract— Certificate by departmental 
officer for refund, finality of, ves 
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A Municipal Board is not entitled «to withhold 
re-paymient of octroi duty in respect of goods imported 
with a view to the fulfilment of a Government 
contract, where the necessary -certificate has been 
granted by the departmental officer under the U. 
P. Municipal Account Code, Chap. 111, r. 27, Expl. 2, 
The question of identity of the gouds which may 
arise haste be solved not by tbe Municipal- Board 
put by the departmental oficer concerned who grants 
the certilicate. i 

The cause of action for a claim against a 
Municipality for refund of duty illegally levied by 
it arises as soon asan application is made to the 
Municipality and the Municipelity omits to pay. 
The fact that there was a guoa deal of corree- 
pondence between the parties would not extend the 
period of limitation unless a portion of the’ corres- 
pondence amounts to an 
liability on the part of the Board. 

.'Act in 8. 326 of the U. P. Municipalities Act 
includes an ‘omission,’ A JAGANNATH BHAGWAN Das v. 
MUNICIPAL Boarp, 25 A, L. J. 1038; A. I. R. 1928 AL. 
136 454 


U. P. Prevention of Adulteration Act (VI of. 


1912),5.12. See U. P. MumioIPALITIES AOT, 1916, 
s. 50 (e) 148 

Vacant site—Land declared nazul—Decision not 
contested—Presumption of owners 
whether available. 

The presumption that in the case of lands, which 
arenot actually occupied by any one, legal posses- 
sion continues with the actual owner is not appli- 
cable where the owner knowingly fails to contest 
the decision ofa Nazul Officer, declaring the land as 
nazul. N Dagipa ATMARAM v, MAHADEO Sapoo, A. L R. 


1928 Nag, 238 445 
Vendor and purchaser, See REGISTRATICN Aor 
1908, s. 72 782, 


Vendor's lien for unpaid purchase-money— 
Direction to vendee to pay vendors creditor—Lien, 
whether extinguished. 

A contract to forego the vendor's lien for unpaid 
purchase-money is not to be necessarily inferred trom 
the fact that either the whole or a part ofthe price 
wasto be paid by the purchaser tothe creditors of 
the vendor. MS. Anwar QOmnrTIY v. K., JAGANNATH 
AIYAR, 94 M, L. J. 109; 27 L. W. 633 291 
Vote by proxy. See OoarANIES Act, 1918, s. 153 


Wa]Ib-ul-arz —Agreements in wajib-ul-arz, operation 


0f. 

It cannot be laid down as a general proposition 
that agreements embodied in the wajib-ul-arz of a 
settlement are operative only for the term of the 

. settlement. Hach case must depend on the terms of 
the agreement in dispute. 

Where a condition in a: wajib-ul-arz is not only not 
restricted to the term of the settlement but expressly 
atates it to be operative for ali time, it will hold good 
for ever unless itis varied by asubsequent agree- 
ment arrived at between the parties. L NANDUR, 
JAIMAL, 10 Lah, L, J. 45; A. I. R. 1928 Lah, 150; LL. 
T. 40 Lah. 66 179 


W)!|—Probate Court,jurisdiction of, to construe Will 
— Executor, position of, after administration— 
Letters of Administration, whether can be granted 
subsequently to legatee—Hequest of absolute estate 
followed by gift over to legatee's issue—Lstate con 
pened, nature pf— “Malik mustaqi", meaning of. 
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The Court of Probate is not in practice a Court 
ot coustructivon and should, generally. speaking 
construe testamentary documents only in. so-fer as 
itis necessary to decide what testamentary. docu- 
ments should be admitted to Probate’ or to see if 
any one, and who, is entitled to administration. - 

An executor becomes functus officio -attér-an estate 
is administered and, ithe ia still in possession oi 
the estate which ought to have been handed over 
to a legatee, he isin. the position. of a trustee in 
respect thereof. The proper remedy of legates 
under such circumetances is a suit in-the Civil 
Court for the administration of the estate. He is not 
entitled to apply for Letters of Adníinistration.. 

A Will coutamed the following dispositions: “After 
the death of me, the executant, my granddaughter shall 
be the absolute proprietor like me ofall the’ pro- 
perties moveable and immoveable, now in my 
posseésion and those which will: be acquired by me 
in future and shall remain as such; the 
husband of -the said- granddaughter: shall have 
no right or authority to transfer or mortgage the 
property and shall acquire no sort of title to the 
property at any time or under any circumstances; 
after the death of my granddaughter, male 
issue born of her womb shall be the absolute owners 
and shall enjoy the income thereof. In case there be 
no male issue, female issue of the said granddaughter 
shall be absolute owners and possessors of the 
properties in equal shares and shail enjoy the income 
thereof; in case, my granddaughter dies without 
leaving behind herany male or female issue born of 
her womb, all the properties acquired at present 
and also that may be acquired hereafter shall belong 
to the thakurbari erected by me." Probat2 was granted 
to the executor of €he Will limited during the 
minority of the granddaughter and the estate was 
administered. After the death of the granddaughter 
a grand nephew of the testator applied for Letters of 
Administration for the use and benefit of the thakur- 
bari, regarding the unadministered effects of the 
estate: 

Held, (1) that the granddaughter took an absolute 
estate under the Will and thatthe later provisions did 
not operateto cut down the absolute estate conferred 
under the first paragraph; i 

(2) that the applicant was not entitled to apply for 
Letters of Admunistration, 

Per Wort, J.—Ihe words "malik mustagil” when 
used ordinarily give an absolute estate to the person 
in connection with whom they are used. Mut the 
context of the Will must be looked atand the Will 
must be construed as a whole,in order to determine 
the meaning of the words in any particular case, 

The rule in Shelley's case, (1580) Co, Rep. 935; 76 
E. R. 206 does not apply to the construction of 
Wills in India. Pat Nasp KISHORE LaL v, PASUPATI 
Nars Sanu, 7 Pat. 396; A. L R. 1928 Pat, 348 323 
No provision for executor—Legatece, whether 

legal representatives. 

Where there is ali appointment of executor ex- 
pressly or by necessary implication in a Will, then, 
the person so appointed would, by the act of the 
testator, be constituted into a legal representative 
but if no such appointment is made, the mere fact 
that there are certain dispositions of property and 
legacies in the Will has notthe effect of making the 
legatees the legal representatives ofthe testator. Mi 
Purixxu MADATHIL V. THAPPALLI KOQNALTAT, (1927) M, 
W. N, 892; A I, R 1028 Mad, 242 403 
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